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'  •"    JKTHB 


COURT  or  Kiiy-G'S   BENCH, 

•  •     • 
IN  THE  THIRD  JfJiB.  OF  THg.  REIGN  OF  WILLIAM 'iV. 


MEMOKANDA. 

On  the  first  day  of  this  term  John  Beames,  Robert  JHounsey  Rdfe^  and 
Clement  Tudway  Swanston  of  Lincoln's  Inn,  Esqnires,  and  Henry  HaJl  Joy, 
of  the  Inner  Temple,  Esquire,  having  been,  during  the  preceding  vacation,  ap- 
pointed His  Majesty's  counsel,  were  called  within  the  bar  and  took  their  seats 
aceordingly. 

Mr.  Seijt.  Spanlcie  was  appointed  one  of  His  Majesty's  seijeants,  and  took 
his  seat  within  the  bar  accordingly. 

On  Sunday  the  4th  day  of  November,  Lord  Tbnterden,  C.  J.,  died  at  his 
house  in  Russell  Square.  He  was  succeeded  by  Sir  Thomas  Denman,  knight, 
His  Majesty's  Attorney-General,  who  was  called  to  the  de^ee  of  the  coif,  and 
gave  rings  with  the  motto  ''  Lex  omnibus  una/'  and  took  his  seat  as  Chief  Jus- 
tice of  this  Court  on  Thursday  the  8th  day  of  November. 


GENERAL  RULES 


AGREED  UPON  BY  THE  JUDGES  IN  PURSUANCE  OP  THE  STATUTE  2  W.  4.  c.  39. 

It  is  ordered,  That  every  writ  of  summons,  capias,  and  detainer  shall  contain  the 
names  of  all  the  defendants  [if  more  than  one]  in  the  action,  and  shall  not  contain  the 
Rame  or  names  of  any  defendant  or  defendants  in  more  actions  than  one. 
It  IB  FURTHER  ORDERED,  That  the  following  fees  shall  he  taken: 

£    t,    d. 
Tot  signing  all  writs  for  compelling  an  appearance,  whether  of  summons, 
distringas,  capias,  or  detainer,  and  whether  the  same  shall  be  the  first  irrit, 
or  an  alias  or  planes  writ :  and  whether  the  same  shall  issue  into  the  same 
county  as  the  preceding  writ,  or  into  a  different  county     -        -        -        -  0    2    6 

For  sealing  the  same ---  -007 

For  entering  an  appearance  for  eyery  defendant    -        -        -        -        -010 
Unless  an  appearance  shall  be  entered  for  more  than  one  defendant  by 
same  attorney,  and  in  that  case  for  eyery  additional  defendant       -  -  0    0    4 


12  General  Rules. 

It  is  ruRTHBR  OBDKBRD,  That  the  person  serviog  a  writ  of  summons  shall,  within  three 
days  at  least  after  such  service,  indorse  on  such  writ  the  day  of  the  week  and  month  of 
such  service,  otherwise  the  plaintiff  shall  not  he  at  liberty  to  enter  an  appearance  for  the 
defendant  according  to  the  statute  ;  and  every  aflSdavit,  upon  which  such  an  appearance 
shall  be  entered,  shall  mention  the  day  on  which  such  indorsement  was  made. 

It  is  further  ordered,  That  the  sheriff  or  other  officer  of  person  to  whom  any  writ  of 
capias  shall  be  directed,  or  who  shall  have  the  execution  aftd  return  thereof,  shall,  within 
six  days  at  the  least  after  the  execution  thereof,  whether  by  ^rvicc  or  arrest,  indorse  on 
such  writ  the  true  day  of  the  execution  thereof;  and,  ip. 'default  thereof,  shall  be  liable 
in  a  summary  way  to  make  such  compensation  for.  ^ny^lamage  which  may  result  from 
his  neglect,  as  the  Court  or  a  Judge  shall  direct,* ''•  *•. 

It  18  FURTHER  ORDERED,  That  the  second  rul»  of  Hilary  term  1852,  3  B.  &  Ad.  390,  shall 
be  applicable  to  all  writs  of  summons,  distringas,  capias,  and  detainer  issued  under  the 
authority  of  the  said  act,  and  to  the  copy  df\yeiy  such  writ. 

It  is  further  ordered.  That  any.ali^si'Or  pluries  writ  of  summons  may,  if  the 
plaintiff  shall  think  it  desirable,  be  issded'into  another  county,  and  any  alias  or  pin- 
ries  writ  of  capias  may  be  directed  *to  the  sheriff  of  any  other  county,  the  plaintiff  in  such 
cise  upon  the  alias  or  pluries  wri^pf  swmmons  describing  the  defendant  as  late  of  the  place 
of  which  he  was  described  ip  ^hif.flrsl  writ  of  summons,  and  upon  the  alias  or  pluries  writ 
of  capias  referring  to  the  pt^c^ng  writ  or  writs  as  directed  to  the  sheriff  to  whom  they 
were  in  fact  directed.  ,      '*•'• 

It  IB  FURTHER  ORDSRi&D^'Xtiat  the  alias  or  pluries  writ  of  sununons  into  another  county 
shall  be  in  the  foUowin^giorm : — 

William  the  Fou<th,  &c. 

To  C.  D.  of  *  in  the  county  of  late  of 

in  the  county  of  •  .^  [original  county].    We  command  you  as  before, 

[or,  often]  we  have^commanded  t^ou,  &c.  [as  in  the  writ  of  summons,  No.  I.  in  the 
schedule  of  the  said  act.] 

And  that  the  alias  and  pluries  writ  of  capias  shall  be  in  the  following  form : — 

William  the  Fourth,  kc. 
To  the  sheriff  of 

We  command  yon,  as  heretofore  we  have  commanded  the  sheriff  of 

&at  you  omit  not,  &c.  [as  in  the  writ  of  capias  No.  4,  in  the  schedule 

of  the  said  act]. 

It  IS  FURTHER  ORDERED,  That  in  every  writ  of  distringas,  issued  under  the  authority  of 
the  said  act,  a  non  omittas  clause  maybe  introduced  by  the  plaintiff,  without  the  payment 
of  any  additional  fee  on  that  account. 

It  is  FURTHER  ORDERED,' That  whcu  the  attorney  actually  suing  out  any  writ  shall  sue 
out  the  same  as  agent  for  an  attorney  in  the  country,  the  name  and  place  of  abode  of 
such  attorney  in  the  country  shall  also  be  indorsed  upon  the  said  writ. 

It  is  further  ordered,  That  if  the  plaintiff  or  his  attorney  shall  omit  to  insert  in  or 
indorse  on  any  writ  or  copy  thereof  any  of  the  matters  required  by  the  said  act  to  be  by 
him  inserted  therein  or  indorsed  thereon,  such  writ  or  copy  thereof  shall  not,  on  that  ac- 
count, be  held  void,  but  may  be  set  aside  as  irregular,  upon  application  to  be  made  to  the 
Court  out  of  which  the  same  shall  issue,  or  to  any  Judge. 

It  is  further  ordered.  That  upon  all  writs  of  capias,  where  the  defendant  shall  not 
be  in  actual  custody,  the  plaintiff  at  the  expiration  of  eight  days  after  the  execution  of 
the  writ,  inclusive  of  the  day  of  such  execution,  shall  be  at  liberty  to  declare  de  bene 
esse,  in  case  special  bail  *shall  not  have  been  perfected;  and  if  there  be  several  de- 
fendants, and  one  or  more  of  them  shall  have  been  served  only  and  not  arrested,  and 
the  defendant  or  defendants  so  served  shall  not  have  entered  a  common  appearance,  th^ 
plaintiff  shall  be  at  liberty  to  enter  a  common  appearance  for  bira  or  them,  and  declare 
against  him  or  them  in  chief,  and  de  bene  esse  against  the  defendant  or  defendants  who 
shall  have  been  arrested  and  shall  not  have  perfected  special  bail. 

It  is  further  ordered.  That  in  case  the  time  for  pleading  to  any  declaration,  or  for 
answering  any  pleading,  shall  not  have  expired  before  the  10th  day  of  August  in  any 
year,  the  party  called  upon  to  plead,  reply,  Ac,  shall  have  the  same  number  of  days  for 
that  purpose,  after  the  24th  day  of  October,  as  if  the  declaration  or  preceding  pleading 
had  been  delivered  or  filed  on  the  24th  day  of  October ;  but  in  such  cases  it  shall  not  be 
necessary  to  have  a  second  rule  to  plead,  reply,  kc. 

It  is  furtiur  ordered.  That  in  case  a  Judge  shall  have  made  an  order  in  vacation  for 
the  return  of  any  writ  issued  by  authority  of  the  said  act,  or  any  writ  of  capias  ad  satis- 
faciendum, fieri  facias,  or  elegit  on  any  day  in  vacation,  and  such  order  shall  hare  been 
duly  served,  but  obedience  shall  not  have  been  paid  thereto,  and  the  same  shall  have  been 
made  a  rule  of  Court  in  the  term  then  next  following,  it  shall  not  be  necessary  to  serve 
such  rule  of  Court  or  make  any  fresh  demand  of  performance  thereon,  but  an  attachment 
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shall  issue  forthwith  for  disobedience  of  such  order,  whether  the  thing  required  bj  such 
order  shall  or  shall  not  have  been  done  in  the  mean  time. 

It  is  FDiTHiB  OBDKBBD,  That  if  any  attorney  shall,  as  required  bj  the  said  act,  declare 
that  any  writ  of  summons  or  writ  of  capias  upon  which  his  name  is  indorsed  was  not 
issued  by  him,  or  with  his  authority  or  privity,  all  proceedings  upon  the  same  shall  be 
stayed  until  further  order. 

It  is  F0BTHBB  OBDBBBD,  That  erery  declaration  shall  in  future  be  entitled  in  the  proper 
Court,  and  of  the  day  of  the  month  and  year  on  which  it  is  filed  or  deliyered,  and  shal 
eommence  as  follows : — 

Dbclabatiom  after  summons. 

Venue.    A.  B.,hj  E.  F.  his  attorney,  [or  in  his  own  proper  pe^on,]  complains  of  C.  D. 
who  has  been  summoned  to  aiiBwer  the  said  A,  B.,  kz, 

Declabation  after  arrest,  where  the  party  Is  not  in  custody. 

Venae.    A.  B.^  by  E,  F.  his  attorney,  [or  in  his  own  proper  person,]  complains  of  C,  D 
who  has  been  arrested  at  the  suit  of  the  said  A.  B,^  kc, 

DxcLABATiov  whcre  the  party  is  in  custody. 

Venue.    A.  B,y  by  E.  F.  his  attorney,  [or  in  his  own  proper  person,]  complains  of  C.  D. 

being  detained  at  the  suit  of  the  said  A.  B.  in  the  custody  of  the  sheriff  [or  of 

the  Marshal  of  the  Marshalsea  of  the  Court  of  King^s  Bench,  or  of  the  Warden 

of  the  Fleet.] 

DiCLABATiON  after  the  arrest  of  one  or  more  defendant  or  defendants,  and  where  one  or 

more  other  defendant  or  defendants  shall  have  been  served  only  and  not  arrested. 
Venue.    A,  B.j  by  E,  F.  his  attorney,  [or  in  his  own  proper  person,]  complains  of  C.  D. 
who  has  been  arrested  at  the  suit  of  the  said  A.  B.  [or  being  detained  at  the 
suit  of  the  said  A.  B.  as  before]  and  of  Q,  H,^  who  has  been  served  with  a  writ 
of  capias  to  answer  the  said  A.  B,  kc. 
And  that  the  entry  of  pledges  to  prosecute  at  the  conclusion  of  the  declaration  shall  in 
future  be  discontinued. 

Tevtbbdek.  J.  Pabke. 

N.  0.  Tindal.         W.  Bolland. 

LtNDHUBST.  J.  B.  BOSAMQUET. 

J.  Baylet.      W.  E.  Tauntok. 
J.  A.  Pabk.     £.  H.  Aldebbom. 

J.   LlTTLEDALE.  J.   PaTTESON. 

S.  Gasblee.  J.  Qdbney. 

J.  Vaughan. 

It  is  obdebed.  That  the  writ  of  capias  and  distringas  which  shall  hereafter  be  issued- 
out  of  the  superior  Courts  of  law  at  Westminster  into  the  counties  palatine  of  Lancaster 
or  Durham,  shall  be  directed  to  the  Chancellor  of  the  county  palatine  of  Lancaster,  or 
his  deputy  there,  or  to  the  Bishop  of  Durham,  or  his  Chancellor  there,  and  shall  be  in  the 
following  form : — 

WBIT   09  DIBTBIN<1A8. 

William  the  Fourth,  kc. 

To  the  Chancellor  of  our  county  palatine  of  Lancaster,  or  his  deputy  there ;  or 
•    To  the  Reverend  Father  in  God  by  Divine  Providenee  Lord  Bishop  of  Dur- 

ham, or  to  his  Chancellor  there,  greeting.  We  command  you  that  by  our  writ  under 
the  seal  of  our  said  county  palatine  to  be  duly  made  and  directed  to  the  sheriff  of 
our  said  county  palatine,  you  command  the  said  sheriff  [or,  if  in  Durham,  that  by 
our  writ  under  the  seal  of  your  Bishoprick,  to  be  duly  made  and  directed  to  the 
sheriff  of  the  county  of  Durham,  you  cause  the  said  sheriff  to  be  commanded]  that 
he  omit  not  by  reason  of  any  liberty  in  his  bailiwick,  but  that  he  enter  the  same  and 
distrain  upon  the  goods  and  chattels  of  C.  D.  for  the  sum  of  forty  shillings,  in  order 
to  compel  his  appearance  in  our  Court  of  to  answer  ^.  ^.  in  a  plea  of 

trespass  on  the  case,  [or  debt,  as  the  case  may  be,]  and  how  he  shall  execute  that 
our  writ  he  make  known  to  us  in  our  said  Court  on  the  day  of  now 

next  ensuing. 
Witness  at  Westminster,  the 

day  of  in  the  year  of  our  reign. 

Notice  to  be  subscribed  to  the  foregoing  writ. 
In  the  Court  of 

(A.B Plaintiff, 

Between  -!  and 

y^C.D,  Defendant. 


14  General  Rules. 

Mr.  c.  z>. 

Takb  Noticb,  That  I  hare  this  day  distrained  upon  yoor  goods  and  chattels  in  the  sum 
of  fortj  shillings  in  consequence  of  your  not  haying  appeared  in  the  said  Court  to 
answer  to  the  said  A.  B,  according  to  the  exigency  of  a  writ  of  summons  bearing 
teste  on  the  day  of  ,  and  that  in  default  of  your  appearance 

to  the  present  writ  within  eight  days  inclusive  after  the  return  hereof,  the  said  A.  B. 
will  cause  an  appearance  to  be  entered  for  you,  and  proceed  thereon  to  judgment  and 
execution,  or  [if  the  defendant  be  subject  to  outlawry]  will  cause  proceedings  to  be 
taken  to  outlaw  you. 

WRIT  OF   CAPIAS. 

WSUiam  the  Fourth,  Ac. 

To  the  Chancellor  of  our  county  palatine  of  Lancaster,  or  his  deputy  there;  or 
To  the  Reverend  Father  in  God  by  Divine  Providence  Lord  Bishop  of  Dur- 

ham, or  to  his  Chancellor  there,  £rreeting.  We  command  you,  that  by  our  writ  under 
the  seal  of  our  said  county  palatine  to  be  duly  made  and  directed  to  the  sheriff  of 
our  said  county  palatine,  you  command  the  said  sheriff  [or,  if  in  Durham,  that  by 
our  writ  under  the  seal  of  your  Bishoprick  to  be  duly  made  and  directed  to  the 
sheriff  of  the  county  of  Durham,  you  cause  the  said  sheriff  to  be  commanded]  that 
he  omit  not  by  reason  of  any  liberty  in  his  bailiwick,  but  that  he  enter  the  same, 
and  take  C,  D.  of  if  he  shall  be  found  in  his  bailiwick,  and  him  safely 

keep  until  he  shall  have  given  him  bail  or  make  deposit  with  him  according  to  law 
in  an  action  on  promises  [or  of  debt,  Ac]  at  the  suit  of  A,  B.,  or  until  the  said  C, 
D,  shall  by  other  lawful  means  be  discharged  from  his  custody,  and  that  he  further 
command  him,  that  on  execution  thereof  he  do  deliver  a  copy  thereof  to  the  said  C, 
Z>.,  and  that  the  said  writ  do  require  the  said  C,  D.  to  take  notice,  Uiat  within  eight 
days  after  execution  thereof  on  him,  inclusive  of  the  day  of  such  execution,  he 
should  cause  special  bail  to  be  put  in  for  him  in  our  Court  of 
to  the  said  action;  and  that  in  default  of  his  so  doing,  such  proceedings  may  be  had 
and  taken  as  are  mentioned  in  the  warning  thereunder  written  or  indorsed  thereon. 
And  that  he  further  command  the  said  sheriff,  that  immediately  after  the  execution 
thereof,  he  do  return  that  writ  to  our  said  Court,  together  with  the  manner  in  which 
he  shall  have  executed  the  same,  and  the  day  of  the  execution  thereof ;  or  that  if  the 
same  shall  remain  unexecuted,  then  that  he  do  so  return  the  same  at  the  expiration 
of  four  calendar  months  from  the  date  thereof,  or  sooner  if  he  shall  be  thereto 
required,  by  order  of  the  said  Court  or  by  any  Judge  thereof. 
Witness  at  Westminster,  the  day  of 

MxMORANDUic  to  be  subscribed  to  the  writ. 

N.  B.    This  writ  is  to  bo  executed  within  four  calendar  months  from  the  date  thereof, 
Including  the  day  of  such  date,  and  not  afterwards. 

A  WARNING   TO   THB   DBFENDANT. 

1.  If  a  defendant  being  in  custody  shall  be  detained  on  this  writ,  or  if  a  defendant  being 

arrested  thereon  shall  go  to  prison  for  want  of  bail,  the  plaintiff  may  declare  against 
such  defendant  before  the  end  of  the  term  next  after  such  detainer  or  arrest,  and  pro- 
ceed thereon  to  judgment  and  execution. 

2.  If  a  defendant  being  arrested  on  this  writ  shall  have  made  a  deposit  of  money  accord- 

ing to  the  statute  Y  &  8  Q.  4,  c.  71,  and  shall  omit  to  enter  a  common  appearance  to 
the  action,  the  plaintiff  will  be  at  liberty  to  enter  a  common  appearance  for  the 
defendant,  and  proceed  thereon  to  judgment  and  execution. 

3.  If  a  defendant  having  given  bail  on  the  arrest,  shall  omit  to  put  in  special  bail  as 

required,  the  plaintiff  may  proceed  against  the  sheriff,  or  on  the  bail  bond. 

4.  If  a  defendant,  having  been  served  only  with  this  writ  and  not  arrested  thereon,  shall 

not  enter  a  common  appearance  within  eight  days  after  such  service,  the  plaintiff 
may  enter  a  common  appearance  for  such  defendant,  and  proceed  thereon  to  judg- 
ment and  execution. 

Indorsbicbnts  to  be  made  on  the  writ  of  Capias. 

Bail  for  £  by  affidavit,      . 

or 
Bail  for  £  by  order  of  [naming  the  Judge  making  the  order],  dated 

the  day  of 

This  writ  was  issued  by  E,  F,  of  ,  attorney  for  the  plaintiff  [or 

plaintiffs]  within  named, 

or 
This  writ  was  issued  in  person  by  the  plaintiff  within  named,  [mention  the  city,  town,  or 
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parish,  and  also  the  name  of  the  hamlet,  street,  and  number  of  the  house  of  the  plain- 
tiff's residence,  if  any  such  there  be.] 

N.  0.  TiNDix.  J.  Parkb. 

Lyndhurst.  W.  Bolland. 

J.   BaYLIT.  J.  B.  BOSANQUBT. 

J.  A.  Park.  W.  B.  Tauntoh. 

J.  LlTTLKDALX.  £.   H.  AlDBRSOV. 

S.  Gabblxb.  J.  Pattbbok. 

J.   YaUOHAN.  J.   QURMBY. 


The  following  rule  was  agreed  upon  by  the  Judges  of  the  Court  of  King's  Bench,  in 
pursuance  of  the  statute  2  W.  4,  c.  39,  s.  18,  and  took  effect  on  the  first  day  of  Michael- 
mu  term,  1832. 

It  is  ordbrbd.  That  all  writs  of  summons,  distringas,  capias,  and  detainer  issued  in  the 
county  of  Middlesex,  shall  be  issued,  signed  and  sealed,  by  the  signer  of  the  bills  of  Mid- 
dlesex ;  and  that  all  such  writs  issued  in  any  other  county,  shall  be  issued  and  signed  by 
the  signer  of  the  writs  in  the  King's  Bench  office,  and  sealed  by  the  sealer  of  the  writs 
until  further  order. 


♦9  ]  *Thc  KING  V.  JOHN  PATTESON.(a) 

By  the  statute  12  Geo.  2,  c.  29,  s.  6,  it  is  enacted  that  the  respectiye  high  constables  shall 
pay  the  sums  of  money  receiyed  by  them  in  respect  of  the  county  rate,  to  such  person 
whom  the  justices  shall  at  their  quarter  sessions  appoint  to  be  the  treasurer,  (which 
treasurer  they  are  thereby  authorized  to  appoint,)  he  first  giving  sufficient  security  in 
such  sums  as  shall  be  approved  by  the  justices  at  sessions,  to  be  accountable  for  the 
money  which  shall  be  paid  to  him  in  pursuance  of  that  act,  and  for  which  by  s.  7,  he  is 
made  accountable  to  the  justices :  Held,  that  this  section  of  the  statute  does  not  make 
the  giving  of  the  security  a  condition  precedent  to  a  person's  becoming  treasurer,  or 
being  responsible  or  accountable  to  the  justices,  but  that  the  appointment  is  complete 
without  such  security  being  given. 

In  quo  warranto  for  usurping  the  office  of  alderman  and  justice  of  the  peace  of  the  city  of 
Norwich,  the  plea  set  out  a  charter  of  Car.  2.,  granting  among  other  things,  that  all  the 
aldermen  of  the  city  who  had  borne  the  office  of  mayor,  so  long  as  they  should  continue 
in  their  public  offices,  should  be  justices  of  the  peace  of  the  same  city ;  that  the  defend- 
ant was  duly  elected  an  alderman,  and  still  was  alderman ;  and  that  he  became  mayor, 
and  thereby  afterwards  became  justice.  Replication,  that  the  defendant  being  such 
alderman  and  justice,  was  duly  appointed  to  be  treasurer  of  the  county  of  the  cit^  of 
N.,and  gave  such  security  to  the  mayor  and  recorder,  being  justice  of  peace  for  the  said 
city  aa  in  that  behalf  required,  and  accepted  and  took  on  himself  the  office  of  treasurer, 
and  entered  on  the  discharge  of  the  duty  of  his  office,  which  offices  of  alderman  and 
Justice,  and  of  treasurer,  were  incompatible  with  each  other,  whereby  the  defendant 
vacated  the  offices  of  justice  and  alderman,  &c.  Rejoinder  that  the  defendant  did  not  give 
such  security ;  Held,  on  demurrer,  that  the  rejoinder  was  bad,  as  tendering  an  imma- 
terial Issue : 

Held,  secondly,  that  the  replication  was  bad,  because  the  acceptance  by  a  person  holding 
a  corporate  office,  of  another  incompatible  office  not  corporate,  did  not  operate  as  an 
absolute  avoidance  of  the  corporate  office,  though  it  might  be  ground  of  a  motion ;  and 
that  acceptance  of  an  incompatible  office  does  not  operate  as  an  absolute  avoidance  of 
a  former  office  in  any  case  where  the  party  could  not  divest  himself  of  that  office  by  his 
own  act  and  without  the  concurrence  of  another  authority  to  his  resigmation  or  amotion 
unless  such  authority  be  privy  and  consenting  to  the  second  appointment. 

Held  also,  that  the  defendant,  as  long  as  he  was  an  alderman  and  justice  of  peace  of  the 
city  of  K.,  was  not  a  person  capable  of  being  appointed  county  treasurer. 

Quo  Warranto.  The  first  count  of  the  information  charged  the  defendant 
with  usurping  the  office  of  alderman  of  the  city  of  Norwich ;  the  second,  the 
office  of  justice  of  peace  within  the  city ;  and  the  third  count,  the  offices  of 
alderman  and  justice  of  peace.     The  plea  to  the  first  count  set  out  a  charter  of 

(a)  lAUUddUf  J.  sat  in  the  bail  court  this  term. 
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King  Charles  the  Second,  whereby  he  granted,  among  other  things,  '^  that  all 
the  aldermen  of  the  city  who  had  borne  the  office  of  mayoralty,  so  long  as  they 
should  continue  in  their  public  offices,  should  be  justices  of  the  peace  of  the 
same  city,"  and  ordained  the  mode  of  electing  aldermen;  *and  the  plea  r^-tf^ 
averred  that  the  defendant  was,  in  December  1781,  duly  elected  alderman  "- 
of  the  said  city,  and  became  and  still  is  alderman  thereof.  To  the  second  count 
the  defendant  pleaded  the  like  charter,  his  election  as  alderman,  and  that  in 
June  1788  he  was  duly  elected  and  was  mayor  for  one  year  next  following  and 
thereby  became  and  was  made  a  justice  of  the  peace,  &c.     There  was  a  similar 

Slea  to  the  third  count.  Replication  to  the  firat  plea,  that  King  Charles  the 
eoond  granted,  &o.,  and  the  defendant  was  elected  alderman  as  in  that  plea 
alleged,  but  that  afterwards  in  1788  he  was  elected  and  became  mayor  for  one 
year  next  following,  and  thereby  was  constituted  a  justice  of  peace  for  the  said 
city ;  and  afterwards,  in  August  1827,  the  defendant  being  such  alderman  and 
justice  as  aforesaid,  was  duly  appointed  to  be  treasurer  of  the  county  of  the  city 
of  Norwich,  giving  security  to  account,  &c.,  and  that  he  gave  such  security  to 
the  then  mayor,  recorder,  &c.,  being  justices  of  the  peace  for  the  said  city, 
as  in  that  behalf  required,  and  then  and  there  took  upon  himself  the  office  of 
treasurer,  which  offices  of  alderman  and  treasurer  were  wholly  incompatible 
with  each  other,  whereby  the  defendant  vacated  the  office  of,  and  ceased  to  be 
an  alderman  of  the  said  city.  To  the  second  plea,  that  the  defendant  was 
elected  alderman  and  mayor,  and  became  justice  of  peace  as  in  that  plea  alleged, 
but  that  in  August  1827  he  was  appointed  treasurer  and  gave  security,  and  took 
on  himself  the  office  of  treasurer,  &o.  (as  before) :  and  that  the  offices  of  justice 
of  the  peace  and  treasurer  were  incompatible.  To  the  third  plea,  the  same  facts 
were  replied,  with  an  allegation,  that  the  offices  of  alderman,  Justice  of  the  peace 
and  treasurer  were  incompatible.  Rejoinder  to  each  *part  of  the  replica-  r^i-i 
tion,  that  the  defendant  did  not  five  such  security  to  the  mayor,  &c.,  being  v 
justices  of  the  peace  of  the  said  city,  &c.,  as  in  the  replication  alleged,  and  of 
this,  &c.  Demurrer,  stating  for  cause  that  the  defendant  had  attempted  to  put 
in  issue  matter  altogether  immaterial  and  not  properly  issuable,  and  had  not 
denied,  confessed,  or  avoided  the  substantial  matter  in  the  replication.  Joinder 
in  demurrer.     This  case  was  argued  in  Michaelmas  term  1831. 

Campbell  in  support  of  the  demurrer.  The  rejoinder  tenders  an  immaterial 
issue.  It  admits  that  the  defendant  was  elected  to,  and  accepted  and  took  upon 
himself  the  office  of  treasurer;  and  this  renders  it  immaterial  whether  or  not  he 
gave  the  security ;  for  by  the  statute  12  O.  2,  c.  20,  s.  (L,  ^'  the  high  constables 
are  required,  at  or  before  the  next  general  quarter  sessions  after  they  shall  have 
received  any  sum  of  money,  to  pay  the  same  into  the  hands  of  such  person  whom 
the  justices  shall,  at  their  respective  general  or  quarter  sessions,  appoint  to  be 
the  treasurer,  (which  treasurer  they  are  thereby  authorized  to  appoint,)  such 
treasurer  first  giving  sufficient  security  in  such  sums  as  shall  be  approved  by 
the  said  justices  at  their  respective  quarter  sessions,  &c."  The  security  to  bo 
given  is  an  act  to  be  done  after  the  election  to  and  acceptance  of  the  office. 

Then,  secondly,  ths  replication  is  good.  It  shows  an  appointment  of  the  de- 
fendant to,  and  acceptance  by  him  of  incompatible  offices.  It  is  clear  that  the 
offices  of  alderman  and  county  treasurer  are  incompatible,  for  by  the  12  6.  2,  c. 
29,  s.  6,  the  treasurer  is  appointed  by  the  justices  of  the  peace,  and  by  s.  7,  is 
accountable  to  them  for  the  moneys  he  receives,  and  by  s.  11,  he  is  to  con-  r:|tio 
tinue  in  office  and  be  removable  at  their  pleasure ;  and  by  the  55  G.  3,  c.  L 
51,  s.  17,  the  justices  are  to  fix  his  salary.  Then,  the  two  offices  being  incom- 
patible, the  acceptance  of  the  second  operates  as  an  avoidance  of  the  first,  Mil- 
ward  V,  Thatcher,  2  T.  R.  81.  Rex  v.  Tizzard,  9  B.  &  C.  418,  and  Rex  r. 
Pateman,  2  T.  R.  779. 

This  rule  is  not  confined  to  cases  where  both  the  offices  are  corporate. 
Wherever  the  offices  are  of  a  public  nature,  and  incompatible,  and  the  public 
are  interested  in  a  due  performance  of  the  duties,  the  acceptance  of  the  second 


13]  4  Barnewall  &  Adolbbxjs.  17 

ofloe  opentes  as  an  ayoidanoe  of  the  first.     A  ooroner,  becoming  sheriff,  vacates 
the  former  office.     In  Com.  Dig.,  tit.  Officer,  K.  5,  it  is  said  that  a  man  shall 
lose  his  office  if  he  accept  another  office  incompatible,  and  the  first  instance  put 
is  of  an  office  not  in  a  corporation :  <<  as,  if  the  one  office  be  under  the  control  of 
the  other,  as,  if  the  remembrancer  of  the  exchequer  be  made  a  baron  of  the  ex- 
chequer."    Under  the  same  title,  B.  6,  it  is  laid  down  generally,  that  the  grant 
of  an  office  to  one  who  has  another  office  incompatible  is  not  good ;  for  the 
first  office  will  thereby  be  void ;  as  "  if  a  forester  by  patent  for  life  be  made 
justice  in  eyre  of  the  same   forest  pro  hoc  vxce,  the   office   of  forester  will 
be  void,   for  it  is  incompatible;   being  subjedt  to  correction   by  the  jus- 
tiois  in  eyre;"  or   "if  the  steward,  warder,  or  justice  or  the  forest  be  made 
justice  in  eyre,"  and  4  Inst.  310,  is  cited ;  or,  "  if  a  justice  of  C.  B.  be  made 
a  justice  of  B.  R. ;"  and  for  this  latter  position  the  cases  of  justices  Dyer  and 
('roke  are  cited.     (See  also  Vin.  Abr.  Officer  and  Offices  (R.)  and  the  instance 
there  cited.)     In  the  first  of  these,  (Easter,  4  &  5  P.  &  M.)  Dyer  himself, 
iq*i  *a  justice  of  the  Common  Picas,  having  been  appointed  a  justice  of  the 
-'  King's  Bench,  it  was  held  that  the  letters-patent  creatine  him  a  justice 
of  K.  B.  vacated  his  former  patent,  (Dyer,  158,  b.,)  upon  this,  among  other 
gronnds,  that  a  writ  of  error  lay  from  C.  B.  to  B.  R.,  and,  therefore,  that  a 
man  might  have  to  reverse  his  own  ju'igment;  and  in  Michaelmas  4  Car.  1,  Cro. 
(!ar.  127,  128,  Croke,  a  justice  of  the  Common  Pleas,  beiuff  made  a  justice  of 
the  King's  Bench,  it  was  held  by  all  the  justices  assembled  at  the  Lord  Keep- 
t'r's  house,  that  the  office  of  justice  of  the  Common  Pleas  became  void  on  sign- 
ing the  patent  of  promotion,  and  that  no  patent  of  revocation  was  necessary. 
And  in  Dyer  159,  a,  it  is  said  that  Saunders,  then  Chief  Justice  of  England, 
who  was  a  justice  of  C.  B.  before,  never  surrendered  his  former  patent,  and 
that  it  was  only  determined  by  operation  of  law.     Yet,  even  as  to  judicial  offi- 
ces, two  may  be  held  by  the  same  person,  if  they  are  not  incompatible.     Thus 
Knivet  was  Chancellor  and  Chief  Justice  at  the  same  time,  in  the  reign  of  Ed- 
ward ni.,  5  Rep.  8.  a.   So  where  Lord  Hardwicko,  Cas.  temp.  Hardw.  364,  and 
Lord  Loughborough,  and  Noel  was  Chief  Justice  of  Chester  as  well  as  a  judge 
of  Westminster  Hall,  Dyer,   158,  b.   note  35,  ed.  1794.      So  Sir  Edward 
Littleton  was   Lord  Keeper  and  Chief  Justice  of  C.  B.  at  the  same  time,   Cro. 
Car.  600,  and  Sir  Orlando  Bridgman  being  Chief  Justice  of  C.  B.  was  made 
liOrd  Keeper,  and  still  continued  Chief  Justice.  1  Sid.  338.     These  authorities 
abundantly  shew  that,  as  to  offices  not  corporate,  the  acceptance  of  a  second 
incompatible  with  the  first,  avoids  it;  and  Sir  Charles  Howard's  case,  (Sir  W. 
*l i-i  Jones,  295),  is,a  strong  authority  to  the  *same  effect.     There  "  the  At- 
-•  tomey-general  desired  that,  for  a  general  reason,  his  offices  of  keeper 
and  bailiff  of  several  walks,  and  of  the  game  there,  and  of  riding  forester,  might 
be  mzed,  because  all  those  were  subordinate  to  the  office  of  a  verderer  (which 
he  held) ;  and,  therefore,  by  that  his  other  offices  were  determined,  and  for  that 
he  cited  Blage's  case,  (cited  in  Crocker  and  York  v.  Dormer,  Poph.  28,  and 
Colt  w.  Glover,  1  Roll.  Rep.  452),  who  was  remembrancer  in  the  exchequer, 
and  after  that  was  made  one  of  the  barons  there ;  and  it  was  resolved,  that  his 
office  of  remembrancer  was  gone.     Mr.  Attorney  said  he  had  seen  precedents, 
that  divers  offices  had  been  seized  because  one  man  had  so  many,  quod  eis  in- 
tcndere  nequit.     It  was  objected  by  the  counsel  on  the  other  side  that  a  verde- 
rer vas  by  election,  and  that  may  be  against  a  man's  will,  and,  therefore,  should 
n'Jt  determine  other  offices  by  letters-patents.     To  which  Mr.  Attorney  answered, 
that  he  had  particularly  averred  that  Sir  Charles  had  used  the  office  of  verderer, 
and  80  accepted  the  election,  which  he  might  have  waived.     The  Judges  agreed 
tbat  all  the  other  places  here  claimed  by  Sir  C.  Howard  were  inferior  to  his 
place  of  verderer,  and  so  determined  hy  acceptance  thereof.     Judgment  was. 
given  upon  the  whole  claim  for  all  things  a^inst  Sir  Charles  Howard.'*     The 
p-onnd  of  the  decision,  therefore,  was,  that  the  other  offibes  held  by  Sir  Charleft 
Howard  were  actually  determined  by  his  acceptance  of  that  of  verderer. 
Vol.  XXIV.— 2  ^ 
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It  is  undoubtedly  true,  that  in  many  of  the  cases  in  which  it  has  been  held 
that  a  man  loses  an  office  when  he  accepts  one  that  is  incompatible,  the  two  ofiE- 
ces  were  corporate,  as,  in  Milward  v»  Thatcher,  2  T.  R.,  81,  those  of  jorat  and 
^town  clerk,  and  in  Eext;.  Blissel,  Doug.  398,  note,  that  of  chamberlain  and  ^^r 
alderman ;  but  the  reasons  given  for  those  decisions  were  not  that  the  two  offi-  *- 
ces  were  corporate,  but  that  they  were  incompatible.  In  Hex  t;.  Tizzard,  9  B. 
&  C.  418,  it  was  alleged  in  the  replication  that  the  offices  of  town  clerk  and  al- 
derman were  incompatible,  and  that  the  defendant  by  accepting  the  office  of 
town  clerk  vacated  that  of  alderman ;  and  on  demurrer  to  the  replication,  the 
only  question  argued  was,  whether  the  two  offices  were  inconsistent,  it  being 
conceded  that  if  they  were,  the  acceptance  of  the  office  of  town  clerk  vacated 
that  of  alderman.  In  Verrior  v.  The  Mayor  of  Sandwich,  Sid.  305,  there  waa 
a  mandamus  to  restore  Verrior  to  the  place  of  town  clerk  ;  the  return  was,  that 
he  being  town  clerk  was  elected  mayor,  and  that  he  accepted  the  office.  The 
question  was,  whether  the  same  person  could  be  mayor  and  town  clerk.  The 
Court  seemed  to  think  he  could  not,  but  delivered  no  opinion }  but  the  argument 
was  not  that  the  two  offices  were  corporate,  but  that  they  were  incompatible ; 
(see  also  Rex  v,  Jones,  1  B.  &  Ad.  677);  because  the  mayor  was  judge  of  a 
court  of  record,  which  it  was  the  duty  of  the  town  clerk  to  attend  ministerially, 
and  he  might  be  fined  for  his  default,  and  it  was  UQt  likely  that  he  would  im- 
pose a  fine  upon  himself.  Upon  the  same  ground,  it  was  there  said  in  argu- 
ment, and  affirmed  by  the  Court,  that  the  Chief  Justice  of  C.  B.  cannot  be  pro- 
thonotary  or  clerk  of  the  papers  in  the  same  court ;  and  it  was  also  said  in  ar- 
gument, and  affirmed  by  the  Court  there,  that  a  bishop  could  not  hold  a  parson- 
age by  commendam  in  his  own  diocese,  for  he  could  not  visit  himself;  and  these 
dicta  are  adopted.  Com.  Dig.  Officer,  ^B)  6. 

*The  authorities,  therefore,  establish  that  a  party  hold  ing  an  office  ^^-^^ 
(whether  it  be  corporate   or  not),  by  accepting  another  incompatible  ^ 
with  it  avoids  his  first  office  :  and  it  follows  that  the  defendant  in  this  case,  by 
accepting  the  office  of  county  treasurer,  vacated  his  offices  of  alderman  and  jus- 
tice of  the  peace. 

Coleridge  contra.  The  issue  tendered  by  the  rejoinder  was  material,  because, 
by  12  G.  2,  c.  29,  s.  6,  the  giving  of  security  by  the  party  nominated  county 
treasurer  is  a  condition  precedent  to  the  office  becoming  vested  in  him.  Until 
security  is  given,  the  high  constables  are  not  to  pay  money  into  the  treasurer's 
hands,  nor  does  the  latter  become  accountable  to  the  justices,  nor  can  they  order 
him  to  pay  any  money.  Incompatibility  is  a  legal  conclusion,  the  result  of  facts 
one  or  many ;  and  the  liability  of  one  officer  to  account  to  another  is  a  fact 
from  which  incompatibility  of  offices  may  result.  The  replication  alleges  a  fact 
(the  having  given  security),  from  which  the  accountability  of  the  treasurer 
arises.  That  is  a  material  fact.  The  defendant  was  not  bound  to  admit  it,  as 
he  must  have  done  if  he  had  not  traversed  it.  It  is  an  established  rule  in 
pleading,  if  there  be  two  or  more  material  facts,  a  traverse  of  one  is  good.  Com. 
Dig.,  Pleader,  G.  10.  The  allegation  of  acceptance,  and  entering  on  the  duties, 
of  the  office  makes  no  difference ;  because  the  defendant  has  entered  on  no  offices 
or  duties  incompatible  until  he  has  given  the  security. 

Then,  as  to  the  replication,  it  alleged  the  incompatibility  of  the  offices,  and 
that  by  reason  thereof,  the  office  of  alderman  became  ipso  facto  void.  It  is  not 
disputed  that  the  two  offices  are  incompatible,  but  it  is  denied  that  the  appoint- 
ment of  a  person  holding  a  '''corporate  office,  to  an  incompatible  office  not  p^e^y 
corporate,  and  his  acceptance  thereof,  will  of  itself  vacate  the  first.  A  ^ 
corporate  office  has  been  held  to  be  avoided  by  acceptance  of  an  incompatible 
corporate  office,  on  the  principal  that  from  the  acceptance  of  the  second  the  Isw 
implies  a  surrender  of  the  first  by  the  officer,  and  an  acceptance  of  that  surren- 
der by  the  power  which  appointed  him.  Where  the  same  power  appoints  to 
both  offices;  the  act  of  appointment  to  the  second  implies  an  assent  to  the  sur- 
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render  of  the  firsts  as  the  act  of  aoceptanoe  of  the  second  office  implies  the  sur- 
Tender  hy  the  officer  of  the  first.  The  authorities  prove  not  that  the  acceptance 
of  the  second  office  of  itself  vacates  the  first,  but,  merely,  that  two  incompatible 
offices  cannot  be  held  together ;  which  is  conceded.  ThoS;  the  acceptance  of 
the  office  of  sheriff  does  not  ipso  fiBU)to  vacate  the  office  of  coroner,  though  fCom. 
Dig.  Officer,  6.  4),  it  is  a  ground  of  discharge  by  writ.  The  coroner  is  elected 
by  the  freeholders  in  pursuance  of  a  writ  from  the  crown,  and  he  may  be  dis- 
charged of  his  office  by  the  king's  writ  sent  unto  him,  and  thereupon  another 
writ  issues  to  the  sheriff  to  choose  a  new  coroner;  and  that  writ  recites  the 
cause  for  which  the  king  had  removed  the  other  coroner  from  his  office,  Fitzh. 
N.  B.  163,  164.  One  of  the  causes  cited  in  the  writ  given  in  Fitzherbert  is, 
''that  the  coroner  has  been  chosen  into  the  offce  of  the  sheriff;"  from  which 
it  appears,  that  at  the  time  when  those  writs  were  framed  on  which  Fitzherbert 
comments,  the  sheriff  was  elected  by  the  freeholders.  He  continued  to  be  so 
till  the  statute  of  Lincoln,  9  E.  2,  stat.  2.  As  to  the  incompatible  offices  of 
judges  of  different  courts ;  in  the  times  of  Dyer  and  Groke  jud^s  were  appointed 
^^-i  durante  bene  placito,  and  the  king  '^'determined  his  will  as  to  the  first 

^  office;  by  appointing  the  same  party  to  another  incompatible  office.  This 
is  quite  consistent  with  the  opinion  delivered  by  the  judges,  when  Croke,  who 
was  a  justice  of  0.  P.,  was  appointed  to  the  office  of  Chief  Justice  of  K.  B., 
that  a  patent  of  revocation  of  the  first  office  was  unnecessary,  because,  by  mak- 
ing him  Chief  Justice  of  K.  B.,  his  former  patent  was  in  law  determined.  But 
where  Chief  Baron  Walter  was  appointed  Chief  Baron  quamdiu  se  bene  gesserit, 
though  he  was  in  the  king's  displeasure,  and  commanded  to  forbear  to  execute 
the  office,  he  continued  Chief  Baron  until  the  day  of  his  death.  Cro.  Car.  203. 
The  king,  if  he  could  have  deprived  him  of  his  office  by  appointing  him  to  ao 
incompatible  office,  undoubtedly  would.  Then,  although  it  appears  from  the 
older  authorities,  not  indeed  that  the  acceptance  of  the  second  office  vacates  th^ 
first,  but  that  two  incompatible  offices  cannot  be  held  together,  the  question 
may  still  arise,  which  office  becomes  vacant  ?  In  Rex  v.  Blissel,  Doug,  398, 
note  22,  the  question  was,  whether  one  Pike  had  been  duly  elected  alderman  ? 
he,  at  the  time  of  the  election,  having  been  chamberlain  of  the  corporation,  and 
heing  therefore  objected  to  as  ineligible  (the  aldermen  being  auditors  of  the 
chamberlain's  account)  :  but  the  Court  held  that  he  had  vacated  the  office  of 
chamberlain  by  accepting  that  of  alderman,  not  on  the  ground  that  acceptance 
of  a  second  incompatible  office  avoided  the  first,  but  that  the  acceptance  of  the 
higher  of  the  two  ipso  facto  vacated  the  other.  The  same  principle  is  laid  down 
in  Dyer's  case,  Dyer,  159  a.  Itwas  in  Rex  v.  Trelawney,  3  Burr.  1615,  where 
*iqi  both  the  offices  were  corporate,  that  the  doctrine  forwards  ^adoptedby 

J  this  Court  in  Milward  v.  Thatcher,  2  T.  R.  81,  was  first  stated  in  argu- 
ment; viz.  that  if  the  two  were  incompatible,  it  would  be  the /ormer  office  that 
was  vacated  by  acceptance  of  the  latter.  In  Sir  Charles  Howard's  case.  Sir  W. 
Jones,  293,  the  question  was  not  whether  the  offices  were  void,  but  whether  they 
should  be  seised  into  the  king's  hands;  the  reason  of  the  decision  there  was, 
that  all  the  other  offices  claimed  by  him  were  inferior  to  that  of  verderer ;  and, 
therefore,  there  was  good  ground  for  seizure.  As  to  the  dictum  that  a  bishop 
cannot  hold  a  living  by  commendam  in  his  own  dioeese,  because  the  same  per- 
6(m  cannot  be  visitor  and  visited;  Gibson  in  his  Codex,  913,  states  that  to  be  a 
questionable  position,  because  the  bishop  is  under  the  correction  of  the  metro- 
politan; and  that  seems  to  have  been  the  opinion  of  Dodderidge,  J.,  in  Colt  v. 
Glover,  Moore,  899.  As  to  the  cases  of  forester,  steward  and  justice  in  eyre 
of  the  forest,  in  4  Inst.  310,  Lord  Coke  speaks  only  of  a  forester  by  patent,  and 
Manwood,  p.  163,  says,  he  is  made  by  letters-patent  under  the  great  seal,  and 
that  some  have  their  offices  in  fee,  some  for  life,  and  some  only  durante  bene 
phicito.  The  steward  and  justice  in  eyre  are  appointed  by  the  king.  The  dic- 
tom  as  to  these  offices  is,  therefore,  consistent  with  the  principle  that  incompati- 
bility, per  SO;  oiily  vacates  the  first  office,  where  both  are  granted  by  the  same 
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power.     In  Com.  Dig.  tit.  Officer,  K.  5,  and  B.  6,  not  a  single  instance  of 
avoidance  is  mentioned  where  the  grant  of  the  second  office  is  not  from  the  same 
authority  which  granted  the  first,  except  the  case  of  the  bishop  holding  a  par- 
sonage by  commendam  in  his  own  diocese.     According  to  Gibson,  it  may  be 
doubted  whether  that  be  *law;  and  even  if  it  be,  that  stands  upon  its  j-  ^  go 
own  footing ;  it  is  the  ecclesiastical  law  which  is  positive  upon  this  sub-  *■ 
ject,  and  where  the  crown  pro  hac  vice  is  patron  of  the  living,  it  seems  hardly 
an  exception.     The  ordinary  avoidance  of  a  first  benefice  by  taking  a  secoDd,  is 
by  Stat.  21  H.  8,  c.  13,  which  applies  only  to  a  living  of  the  yearly  value  of 
8?.     Below  that  value,  the  first  living  is  voidable  only  at  the  patron's  pleasure, 
unless  the  bishop  by  sentence  make  it  void,  Gibson's  Codex,  906.     Then  if  no 
case  be  found  which  contradicts  the  principle,  can  any  analogies  be  found  to  sup- 
port it  ?     The  principle  is,  that  the  party  granting  and  the  grantee  must  concur 
to  make  the  avoidance.     If  the  grantor  confer  a  second  office,  which  his  grantee 
of  the  first  declines  to  accept,  the  first  office  is  not  void ;  so  that  the  grantee's 
assent  is  necessary;  Boston's  case,  cited  in  Awdley's  case,  Noy's  Rep.  78.   There 
Boston  was  elected  to  be  alderman  on  purpose  to  oust  him  of  the  office  of 
town-clerk,  because  they  were  incompatible  offices  in  one  person,  and  in  the 
King's  Bench  he  had  restitution  to  the  first  office.     If  the  acceptance  of  a  sec- 
ond office  avoided  the  first  simply  on  account  of  incompatibility,  because  thereby 
the  duty  of  the  first  could  not  properly  be  discharged,  one  would  expect  a  motion 
to  be  necessary,  as  in  all  similar  cases,  such  as   non-residence,  insolvency,  &c. 
In  Rex  V.  Heaven,  2  T.  R.  772,  the  defendant  was  an  alderman  of  Bedfoi^,  but 
thirteen  years  before  had  removed  from  Bedford,  and  of  late  had  been  appointed 
to  an  office  which,  by  act  of  parliament,  required  him  to  reside  elsewhere,  and 
it  was  contended  that  the  office  of  alderman  was  thereby  vacated,  but  the  Court 
refused  a  rule  for  a  quo  ^warranto  until  a  sentence  of  amotion  by  the    |-  #21 
corporation.     In  Rex  v,  Pateman,  2  T.  R.  779,  the  defendant  having    •■ 
accepted  an  office  in  the  same  corporation  incompatible  with  his  former  one,  Lord 
Kenyon  said  the  appointment  was  an  act  of  the  corporation,  and  equivalent  to 
an  amotion.     Here  the  defendant  has  lawfully  been  elected  for  life,  or  until 
amotion  for  a  reasonable  cause,  and  the  corporation  have  neither  expressly  nor 
by  implication  amoved  him.     By  the  charter  he  might  have  been  elected  alder- 
man without  having  been  a  candidate,  and  against  his  will.     He  was  liable  to  a 
penalty  if  he  refused  to  serve  when  elected,  or  withdrew  himself  from  the  duties 
of  the  office  without  permission  or  a  reasonable  cause.     Was  he  then  at  liberty, 
without  permission  of  those  who  elected  him,  to  vacate  the  office  by  acceptance 
of  a  second  conferred  hy  a  different  authority  f    And  what  reason  is  there  for 
saying,  that  if  two  offices  be  incompatible,  the  first  should  become  vacant  by  ap- 
pointment to  the  second,  rather  than  the  appointment  to  the  first  should  make 
the  person  ineligible  to  the  second  ? 

Cur,  adv.  wll 

Parke,  J.,  in  the  course  of  this  term,  delivered  the  judgment  of  the  Court 
(having  first  stated  the  pleadings)  as  follows : — Two  questions  arose  on  these 
pleadings,  and  were  argued  at  the  bar.  The  first,  whether  the  rejoinder  was 
sufficient  ?  The  second,  whether  the  appointment  to  and  acceptance  of  the  office 
of  treasurer  of  the  county  of  the  city  did  or  did  not  vacate  the  offices  of  alder- 
man and  justice  of  the  peace,  or  either  of  them  ? 

The  first  question  depends  upon  the  materiality  of  *the  averment  in  m^ 
each  replication,  "  that  the  defendant  gave  such  security  as  therein  is  •■ 
before  mentioned,  to  the  mayor,  recorder,  steward  and  alderman,  being  justices 
of  the  peace,"  the  same  replication  containing  also  an  averment,  that  "  he  ac- 
cepted and  took  upon  himself  the  office  of  treasurer,  and  entered  upon  the  dis- 
charge of  the  duties  of  his  office."  If  the  giving  security  be  a  condition  prece- 
dent to  becoming  treasurer,  or  being  responsible  and  accountable  as  such,  the 
averment  is  material  and  traversable.    If  it  be  not,  it  is  immaterial,  and  we  are 
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of  opinion  that  by  ihe/orm  of  the  appointment,  stated  in  the  replications^  it  is 
Dot  made  a  condition  precedent,  if  it  be  not  so  by  the  statute  12  G.  2,  c.  29,  s. 
6,  in  pursuance  of  which  statute  the  appointment  took  place ;  and,  bj  the  stat- 
ute, we  think  it  is  not  made  a  condition  precedent,  either  to  the  enjoyment  of 
the  office,  or  to  the  liability  to  account  for  the  moneys  received  by  virtue  of  the 
office.  The  statute  appears  to  ns  in  this  respect  to  be  directory  only ;  and  if 
80,  the  appointment  of  the  defendant  was  complete,  though  such  security  was 
not  ^ven,  and  the  rejoinders  are  all  bad  in  laW;  as  tendering  issue  on  an  imma- 
terial allegation. 

The  seoond  question  is  one  of  more  difficulty  and  importance.  It  was  admit- 
ted on  the  argument,  that  the  offices  of  treasurer  and  of  justice  of  the  peace  are 
incompatible  :  it  is  also  admitted  on  the  pleadings  that  the  defendant  was  ap- 
pointed to  and  accepted  the  office  of  county  treasurer.  The  question  is,  what 
is  the  effect  of  that  appointment  and  acceptance  ?  Without  acceptance  by  the 
person  appointed,  it  is  dear  that  the  first  office  ^ould  not  be  avoided,  No/s  Rep. 
;,:2QT  78 ;  Dyer's  Rep,  332  b.  in  not.  After  acceptance,  is  the  first  *office  be- 
-■  come  absolutely  void,  so  that  the  party  may  be  ousted  by  a  proceedinjg 
in  quo  warranto  ?  If  we  were  to  hold  that  the  office  of  justice  of  the  peace  is 
absolutely  void  in  this  case,  it  would  be  difficult  not  to  come  to  the  same  con- 
clusion in  every  case  in  which  a  justice  of  the  peace  accepted  an  office  within 
his  district  accountable  before  justices  or  at  sessions ;  that,  for  instance,  of  over- 
seer of  the  poor,  or  churchwarden,  or  surveyor  of  highways,  and  it  would  be  of 
mischievoofl  consequence  to  the  interests  of  the  public,  if  it  were  to  be  decided 
that  a  magistrate  could  not  discharge  the  important  duties  of  those  subordinate 
situations  without  losing  entirelv  and  forever  his  superior  office. 

This  very  question,  how  far  the  office  of  justice  of  the  peace  and  the  office  of 
0¥eraeer  were  compatible,  came  before  the  Court  in  Rex  v.  Gayer,  1  Burr.  245; 
the  Court  gave  no  judicial  opinion  on  it ;  but  from  the  form  of  the  proceeding, 
which  was  an  application  to  quash  an  order  of  sessions  discharging  an  order  of 
two  justices  appointing  the  defendant,  who  was  an  acting  justice  of  the  peace 
for  the  county,  to  be  an  overseer  of  the  poor,  it  seems  to  have  been  considered 
both  by  the  bar  and  by  the  bench,  that  if  the  two  offices  were  incompatible  the 
consequence  would  be,  that  the  pairty  should  be  discharged  from  that  of  over- 
seer as  having  been  disqualified  or  exempted,  and  not  from  that  of  justice  of  the 
peace  as  being  vacated  by  the  appointment  to  be  overseer. 

Again,  it  would  be  an  anomaly  in  the  law,  if  a  public  officer  who  could  not 
directly  resign,  or  be  amoved  without  the  concurrence  or  privity  of  a  superior 
authority,  should  be  able  to  accomplish  the  same  object  indirectly  by  an  accep- 
Mi-i  tance  of  an  incompatible  office.  A  '^'sheriff,  for  instance,  who  is  indicta^ 
^  ble  for  not  accepting  and  exercising  his  office,  might  relieve  himself 
without  the  concurrence  of  the  crown  by  being  elected  to  the  office  of  coroner ; 
and  other  instances  of  the  same  kind  might  be  put. 

These  considerations  lead  us  to  doubt  whether  the  general  proposition  can  be 
supported,  that  under  all  circumstances,  the  acceptance  of  an  incompatible  office, 
bj  whomsoever  the  appointment  to  it  is  made,  absolutely  avoids  a  former  office ; 
and  upon  reference  to  the  authorities,  we  think  that  this  proposition  is  not  made 
out;  but  that  it  must  be  limited  and  qualified ;  and  that  such  acceptance 
(though  it  may  be  ground  of  amotion)  does  not  operate  as  an  absolute  avotdatice 
in  those  cases  where  a  person  cannot  divest  himself  of  an  office  by  his  own  mere 
ict,  but  requires  the  concurrence  of  another  authority  to  his  resignation  or  amo- 
tion, unless  that  authority  is  privy  and  consenting  to  the  second  appointment. 

In  the  earlier  text  books  and  authorities,  the  ground  upon  which  the  accept- 
ance of  an  incompatible  office  avoids  another  is  not  distinctly  explained.  In  the 
cases,  however,  of  Gage  v.  Peacock,  Noy.  12,  and  Verrior  v.  The  Mayor  of  Sand- 
wich, 2  Keb.  92,  it  appears  to  have  been  argued  on  the  ground  of  an  implied 
sorrender ;  and  in  some  more  modern  cases,  where  the  first  office  is  clearly 
avoided,  the  reason  expressly  stated  is,  that  it  operates  as  an  implied  surrender  of 
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the  former  office,  or  an  amotion  from  it.     In  Eez  v,  Trelawney,  3  Burr.  1615, 
Lord  Mansfield  puts  it  on  the  former  ground ;  and  that  opinion  is  adopted  by 
Buller,  J.  in  Milward  v.  Thatcher,  2  tT  R.  87.     *Lord  Kenyon  in  Rex  ^^. 
V.  Pateman,  2  T.  R.  777,  puts  it  on  the  latter.     See  also  the  opinion  of  ^ 
Littledale,  J.  in  Rex  v.  Hughes,  5  B.  &  C.  886. 

If  this  view  of  the  subject  be  correct,  it  seems  to  follow  that  the  acceptance 
of  the  second  office  will  not  absolutely  avoid  the  first,  unless  it  be  made  by,  or 
with  the  privity  of,  that  authority  which  has  the  power  to  accept  the  surrender 
of  the  first  or  to  amove  from  it. 

Upon  reference  to  the  authorities  it  will  be  found  that  in  most,  if  not  in  all  cases 
where  the  office  has  been  held  to  be  ahsclutdy  voidj  a  surrender  to  and  accept- 
ance by  the  same  person  who  appointed  to  the  second  office,  or  an  amotion  by 
them,  would  be  good. 

A  forester  by  patent  for  life,  or  warden  of  a  forest,  made  justice  in  eyre  of 
the  same  forest  pro  hac  vice,  4  Inst.  310 ;  a  justice  of  C.  P.  made  justice  of  K. 
B.,  Dyer,  158  b. ;  a  remembrancer  of  the  Exchequer  for  life  made  a  Baron  of 
the  Exchequer,  Dyer,  197  b. ;  a  flag  officer  appointed  to  another  command, 
Johnstone  v,  Margetson,  1  H.  B.  261, — are  all  instances  in  which  both  appoint- 
ments are  made  by  the  crown.  The  case  of  a  town-clerk  made  mayor,  Sid.  305, 
a  jurat  made  town-clerk,  Milward  v.  Thatcher,  2  T.  R.  81,  a  burgess  made  al- 
derman. Rex  V,  Hughes,  5  B.  &  G.  886,  all  appear  to  be  cases  of  appointments 
by  the  corporation  at  large.  In  Rex  v,  Tizzard,  9  B.  &  C.  419,  it  does  not  ap- 
pear by  the  pleadings  in  the  case,  whether  the  mayor,  alderman,  and  bailiffs  who 
appointed  to  the  office  of  town  clerk,  had  or  had  not  the  power  of  accepting  the 
resignationof  that  of  alderman;  and  as  this  objection  was  not  stated,  we  do  not 
'^'consider  the  case  as  forming  an  exception  to  the  position  ncrw  laid  ^^^ 
down.  ^ 

The  cases  of  a  forester  appointed  by  the  crown  and  elected  verderer  by  the 
freeholders.  Sir  Charles  Howard's  case,  Sir  W.  Jones,  293,  a  coroner  made  a 
verderer,  Com.  Dig.  Officer,  G.  4,  only  shew  that  the  acceptance  of  the  new  ap- 
pointment is  a  ground  of  discharge  from  the  old  one  by  the  crown ;  and  that 
this  is  so  further  appears  from  the  argument  of  Noy  in  Sir  W.  Jones,  who  said, 
'^  that  he  had  seen  precedents  that  divers  offices  had  been  seized  because  one 
had  so  many,  quod  eis  intendere  nequit."  In  Sid.  305,  where  it  is  said  that  the 
Chief  Justice  cannot  he  prothonotary  in  his  own  court,  it  is  not  said  that  by  ac- 
cepting it  the  offie  of  Chief  Justice  would  be  void. 

Upon  principle,  not  conflicting  with  any  of  the  authorities,  it  seems  that  an 
officer  cannot  avoid  his  office  by  accepting  another,  unless  his  office  be  such  as 
he  could  determine  by  his  own  act  simply,  or  unless  that  authority  concurs 
in  the  new  appointment,  which  could  accept  the  surrender  of,  or  amove  from, 
the  old  one. 

This  defendant  is  an  alderman,  and,  by  virtue  of  that  office,  a  justice ;  the 
office  of  alderman  he  could  only  surrender  to  the  corporation  at  large,  or,  by 
charter  or  prescription,  or  by-law,  to  a  select  body. 

That  the  assent  of  the  corporation  to  the  resignation  of  an  office  is  necessary 
appears  from  the  following  authorities : — 

In  2  Roll.  Abr.  456,  it  is  said,  that  an  alderman  by  the  a&sent  of  the  corpo- 
ration can  resign  and  relinquish  his  office  to  the  corporation,  for  there  is  no 
reason  why  *he  should  be  bound  to  execute  and  continue  in  his  office  for  p^ieoy 
all  his  life,  against  his  will ;  and  the  corporation  may  take  such  surrender  *- 
of  right  without  any  power  given  by  the  charter  to  take  it.  In  Rex  v,  Tidderly, 
Sid.  14,  it  is  laid  down  that  every  corporation,  as  a  corporation,  has  power  to 
take  a  resignation.  In  Taylor^s  case,  (Popham,  133,  reported,  2  Roll.  11,  as 
Hazard's  case),  the  question  was,  whether  an  alderman  might  surrender  or  not  ? 
Coventry,  solicitor,  said  he  could  not,  and  cited  Medlicott's  case,  where  the 
opinion  of  the  Court  was,  that  he  could  not;  but,  per  Dodderidge,  "perhaps 
they  would  not  accept  his  surrender."    In  Com.  IMg.  tit.  Franchises,  F.  30,  it 
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is  said,  every  member  or  officer  of  a  corporation  may  resign  his  place  or  office. 
Nothing  IS  mentioned  of  acceptance ;  but  as  it  is  followed  oy  these  words,  "  and 
a  corporation  has  power  to  take  such  resignation/'  it  seems  to  be  implied  that 
the  corporation  must  accept  it  in  order  to  render  it  valid.  Rex  r.  The  Mayor 
of  Rippon,  1  Ld.  Raym.  563,  and  Rex  v.  Lane,  2  Ld.  Raym.  1304,  are  authori- 
ies  to  the  same  effect. 

If,  then,  the  assent  of  the  corporation  at  large  or  a  select  body  be  required  to 
make  a  resignation  valid  and  complete,  the  defendant  could  not  in  this  case 
have  effectuaUy  got  rid  of  his  offices  of  justice  and  alderman  merely  by  his  own 
act,  and  the  adoption  of  it  by  the  other  justices  and  aldermen  in  session  assem- 
bled; and  if  so,  there  can  be  no  implied  surrender  of  those  offices  by  acceptance 
of  an  incompatible  appointment  from  them,  assembled  and  acting  in  the  same 
character. 

The  offices  of  justice  and  alderman,  therefore,  did  not  become  absolutely  void 
by  that  acceptance. 

^2Q-i  "^^^  must,  not,  however,  be  supposed,  that  in  laying  this  down  in  the 
^  present  instance,  the  Court  mean  in  the  slightest  degree  to  trench  upon  the 
rule,  that  where  two  offices  are  incompatible  they  cannot  be  held  together.  This 
is  a  rule  founded  on  the  plainest  principles  of  public  policy,  and  which  has  ob- 
tained from  very  early  times. 

It  is  not  perhaps  necessary  for  the  Court  to  decide  more,  than  that  the  cir- 
cumstance of  the  defendant  being  appointed  to,  and  accepting  the  office  of  trea- 
surer, did  not  vacate  that  of  alderman  and  justice.  But  as  it  may  be  objected, 
that  if  so,  the  two  offices  may  yet  be  held  together,  it  may  be  as  well  to  add, 
that  the  acceptance  of  the  treasurership  may  perhaps  be  the  ground  of  a  motion 
by  the  corporate  body;  and  in  addition,  that  it  seems  to  us  that  the  defendant 
vas  not  a  person  capable,  under  12  G.  2,  c.  29,  s.  6,  as  long  as  he  was  an  alder- 
man and  a  justice,  of  being  nominated  and  appointed  treaanrer.  Though  there 
be  no  direct  prohibition  in  the  statute  of  such  an  appointment,  it  is  clear  that  it 
never  contemplated  the  possibility  of  the  justices  appointing  one  of  themselves. 
By  the  sixth  section  they  are  to  appoint  a  person  resident  in  the  county,  he  first 
giving  sufficient  security,  and  he  is  to  pay  the  money  in  his  hands  according  to 
their  orders ;  and  by  the  seventh  section  he  is  to  keep  books  of  entries  of  the 
sums  received  and  paid  by  him,  and  to  deliver  in  accounts,  upon  oath  if  required, 
of  such  sums,  and  to  lay  before  the  justices  at  sessions  proper  vouchers  for  the 
same.  He  is,  moreover,  by  the  eleventh  section,  to  be  continued  in  office  or  to 
be  removed  at  their  pleasure,  and  to  be  allowed  such  sum  for  his  care  and  pains 
in  the  execution  of  his  trust,  not  exceeding  20/.  by  the  year,  as  they  in  their  dis- 
:Mgi   cretions  shall  *think  fit.     All  these  provisions  show  that  he  is  intended  to 

-*  be  a  mere  ministerial  officer  under  the  justices,  and  not  to  be  one  of  their 
own  body.  And  therefore,  if,  as  wo  think  is  the  case  here,  the  justices  of  the 
county  of  the  city  of  Norwich  and  Mr.  Patteson  could  not,  for  the  reasons  above 
given,  by  their  own  acts,  the  justices  by  appointing  to,  and  Mr.  Patteson  by  ac- 
cepting, the  office  of  treasurer,  vacate  his  office  of  alderman  and  justice,  to  which 
mider  the  king's  charter  he  was  elected  by  the  citizens  duly  assembled  at  a  cor- 
porate meeting  for  that  purpose,  and  the  offices  could  not  be  held  together ;  it 
follows,  as  a  necessary  consequence,  that  the  defendont  was  not  eligible  to  that 
office,  and,  if  he  still  fill  it  in  conjunction  with  his  character  of  alderman  and 
justice,  may  by  some  legal  proceeding  be  amoved,  and  this  conclusion  is  mate- 
rially strengthened  by  the  case,  before  cited,  of  Rex  v.  Grayer,  1  Burr.  246. 

For  these  reasons  we  are  of  opinion  that  the  judgment  of  the  Court  must  be 
for  the  defendant. 

This  judgment  must  be  considered  as  that  of  my  Brothers,  Littledale,  Taunton, 
and  myself.  My  Brother  Patteson  has  taken  no  part  in  the  consideration  of  the 
case,  for  private  reasons.  Lord  Tenterden,  I  believe,  entirely  concurred  in  this 
judgment. (a)  Judgment  for  the  defendant. 

(a)  Lord  Tenterden,  during  the  argument,  stated  that,  on  his  being  appointed  a  Judge 
of  tlds  Court,  he  surrendered  the  patent  creating  him  a  Judge  of  the  Common  Pleas. 
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*The  KING  V.  EDWARD  PEASE  and  Others. 

Bj  an  act  reciting  that  a  railway  between  certain  points  would  be  of  great  public  utility, 
and  would  materiallj  assist  the  agricultural  interest  and  the  general  traffic  of  the 
country,  power  was  griven  to  a  company  to  make  such  railway,  according  to  a  plan  de- 
posited with  the  clerk  of  the  peace,  from  which  they  were  not  to  deviate  more  than  100 
yards.  By  a  subsequent  act  the  company,  or  persons  authorized  by  them,  were  em- 
powered to  use  locomotive  engines  upon  the  railway. 

The  railway  was  made  parallel  and  adjacent  to  an  ancient  highway,  and  in  some  places 
came  within  five  yards  of  it.  It  did  not  appear  whether  or  not  the  line  could  have  been 
made,  in  those  instances,  to  pass  at  a  greater  distance.  The  locomotive  engines  on  the 
railway  frightened  the  horses  of  persons  using  the  highway  as  a  carriage  road.  On 
indictment  against  the  company  for  a  nuisance : 

Held,  that  this  interference  with  the  rights  of  the  public  must  be  taken  to  have  been  con- 
templated and  sanctioned  by  the  legislature,  since  the  words  of  the  statute  authorizing 
the  use  of  the  engines  were  unqualified;  and  the  public  benefit  derived  from  the  railway 
(whether  it  would  have  excused  the  alleged  nuisance  at  common  law  or  not)  showed  at 
least  that  there  was  nothing  unreasonable  in  a  clause  of  an  act  of  parliament  giving 
such  unqualified  authority. 

Indictment  stated  that  before  and  at  the  time,  &c.  there  was  a  certain  king's 
highway,  in  the  parish  of  Stockton-upon-Tees  in  the  county  of  Durham,  leading 
from  Stockton  to  Yarm,  used  by  the  king's  subjects  with  horses,  carriages,  &c. ; 
and  that  during  all  the  time  aforesaid  there  was  in  the  same  parish  an  iron  rail- 
way and  tramroad,  leading  from  the  river  Tees  near  the  south-west  end  of  the 
town  of  Stockton  towards  and  unto  Wilton  Park  colliery,  which  railway  was 
raised  to  a  great  height,  to  wit  five  feet,  higher  than  the  said  highway,  and  was 
parallel  and  adjacent  to  a  part  of  the  same,  in  the  parish,  &c.,  of  the  length, &c., 
and  breadth,  &c.,  between  Stockton  and  Yarm  aforesaid.  And  that  the  de- 
fendants on,  &c.,  and  on  divers  other  days,  &c.,  set  up  and  placed  on  the  said 
railway  so  parallel  and  adjacent,  &c.,  divers,  to  wit  ten  locomotive  engines  to  be 
worked  and  propelled  by  steam  along  the  said  railway,  together  with  divers, 
to  wit,  &c.,  furnaces  and  stoves  on  eacli  of  the  said  days  and  times  employed  in 
working  and  propelling  the  said  engines  by  steam ;  and  did  on  the  said  days, 
&c.,  use  the  said  engines  so  worked  and  propelled  by  steam,  and  the  said  furnaces 
and  stoves  respectively  so  employed  in  working  and  propelling  the  same  by 
steam ;  and  did  *on,  &c.,  put,  place  and  bum  in  the  said  engines  so  ^^^ 
worked,  &c.,  and  in  the  said  furnaces  and  stoves  so  employed  in  working,  ^ 
&c.,  parallel  and  adjacent  to  such  part  of  the  said  highway,  divers  large  quanti- 
ties of  coke,  coal,  charcoal,  wood,  &c.,  close  to  the  said  part  of  the  said  highway, 
and  thereby  corrupted  the  air  and  caused  noisome  smokes,  &c. ;  and  that  they 
did  on  the  said  days,  &c.,  attach  to.  each  of  the  said  engines  a  great  number, 
to  wit  the  number  of  twenty-six,  of  wagons  loaded  with  coal,  and  unlawfully 
caused  the  said  engines  so  worked  by  steam,  with  the  said  waggons  so  loaded 
with  coal,  attached  thereto,  to  move  alonff  the  said  part  of  the  said  railway  so 
raised,  &c.,  and  parallel,  &c.,  for  a  great  length  of  way,  to  wit  one  mile,  with 
great  noise,  force,  and  violence ;  and  did  then  and  there  with  the  said  engines, 
furnaces  and  stoves,  and  the  fires  burning  therein  as  aforesaid,  exhibit  terrific  and 
alarming  appearances,  and  make  divers  loud  explosions,  shocks  and  noises, 
whereby  it  became  dangerous  for  the  subjects  of  this  realm  to  go,  return,  pass 
and  repass  on,  through,  over  and  along  the  said  common  highway,  near  to^ 
parallel  and  adjacent  to  the  said  railway  and  tramroad;  to  the  great  terror,  &c., 
and  common  nuisance  of  all  the  liege  subjects  then  and  there  going,  returning, 
&c.,  with  their  horses,  carts  and  carriages,  in,  through,  and  along  the  said  part 
of  the  said  highway  so  parallel,  &c.  There  were  several  other  counts,  dividing 
and  generalizing  the  statement.  Plea  not  guilty.  The  indictment  waa  tried 
at  the  Yorkshire  Lent  assizes  1832,  by  a  jury  of  that  county  (on  a  suggestion 
that  an  impartial  trial  could  not  be  had  in  the  county  of  Durham),  before 
Parke^  J.,  and  a  special  verdict  was  found. 
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^2 1  The  verdict  deacribed  the  respective  situatioDs  of  the  ^highway  and  of 
i  -^  the  railway  or  tramroad  as  mentioned  in  the  indictment,  adding,  that  the 
latter  was  constructed  under  and  by  virtue  of  the  acts  of  parliament  after  men- 
tioned, or  one  of  them.  It  also  stated  that  the  railway,  which  was  adjacent  and 
parallel  to  the  highway  for  more  than  a  milo  between  Stockton  and  Yarm,  was 
separated  from  it  only  by  a  low  hedge,  except  in  some  places  where  there  were 
small  plantations;  and  that  in  many  places  the  two  roads  were  not  more  than 
five  yards  apart.  That  the  defendants  (under  the  authority  of  the  Stockton  and 
Darlington  Railway  Company)  did  put  upon  the  said  railway,  so  being  parallel, 
kc,  six  locomotive  engines  worked  by  steam,  for  the  purpose  of  drawing  coal- 
wagons  thereon,  which  engines  (under  the  direction  of  the  defendants)  travelled 
(»n  the  said  railway,  drawing  coal-wagons,  by  night  and  day,  and,  when  so  tra- 
velling, emitted  great  quantities  of  smoke  and  steam,  and  made  a  great  noise, 
and  by  their  appearance  and  noise  alarmed  the  horses  of  many  of  the  king's  sub- 
jects when  travelling  along  the  said  highway,  and  thereby  occasioned  many  ac- 
cidents, and  impeded  and  annoyed  his  majesty's  servants  in  passing  and  repass- 
ing along  the  highway  with  their  horses  and  carriages.  But  the  verdict  went 
on  to  state,  '<  that  the  locomotive  engines  were  of  the  best  construction  known 
at  the  time  when  they  were  constructed,  and  that  the  said  defendants  used  due 
care  and  diligence  in  the  management  of  them,  and  from  time  to  time  adopted 
such  improvements  as  had  been  discovered  in  the  erection  and  management  of 
locomotive  engines  worked  by  steam ;  and  that  the  said  defendants  used  the  said 
engines  as  aforesaid  for  the  purpose  of  facilitating,  and  did  thereby  facilitate  the 
^QQi  transport  and  carriage  of  coals  and  other  '''goods  upon  the  said  railway  and 
^  tramroad,  and  that  the  public  obtained  coals  cheaper  and  much  better  by  the 
Tiseof  the  locomotive  engines,  but  that  many  coal-wagons  are  drawn  on  the  railroad 
by  horses."  It  was  further  stated  that  by  the  statute  1  &  2  G.  4,  c.  xliv.  certain 
persons  were  united  into  a  company,  and  created  a  corporation,  under  the  name 
of  The  Stockton  and  Darlington  Railway  Company,  for  the  purpose  of  making 
and  maintaining  a  railway  or  tramroad  from  the  river  Tecs  at  Stockton  to  Wit- 
ttm  Park  colliery,  with  several  branches  therefrom,  all  in  the  county  of  Durham. 
And  that  by  another  statute,  4  0.  4,  c.  xxxiii.,  (which  was  stated  in  the  title 
to  be  made  for  the  purpose  of  enabling  the  said  company  to  vary  the  line  of 
their  railway  and  of  some  of  its  branches  and  to  make  an  additional  branch,  and 
of  altering  and  enlarging  the  powers  of  the  former  act,)  it  was  enacted,  in  sect. 
8. — '<  That  it  shall  and  may  be  lawful  for  the  said  company,  or  any  person  or 
persons  authorized  or  permitted  by  them,  from  and  after  the  passing  of  this  act, 
to  make  and  erect  such  and  so  many  locomotive  or  moveable  engines  as  the  said 
company  shall  from  time  to  time  think  proper  and  expedient,  and  to  use  and 
employ  the  same  in  or  upon  the  said  railways  or  tramroads,  or  any  of  them,  by 
the  said  recited  act  and  this  act  directed  or  authorized  to  be  made,  for  the  pur- 
pose of  facilitating  the  transport,  conveyance,  and  carriage  of  goods,  merchan- 
dize, and  other  articles  and  things  upon  and  along  the  same  roads;  and  also  of 
passengers." (a)  The  verdict  found  that  some  of  the  defendants  were  members, 
^d  the  rest  servants,  of  the  company.  This  case  was  argued  in  last  Trinity 
term,  before  Lord  Tjentebden,  C.  /,  Littlkdale,  Parke,  and  Taunton, 
Js. 

*341  *OrcssweU  for  the  crown.  The  company  were  not  justified  in  using  the 
-'  locomotive  engines,  as  they  have,  to  the  detriment  of  the  public.  The 
statutes  under  which  they  act  did  not  oblige  them  to  come  within  so  short  a  dis- 
tance of  the  highway ;  for  by  1  &  2  G.  4,  c.  xliv.,  s.  7,  it  is  enacted,  that  the 
company  in  making  their  railroads  shall  not  deviate  more  than  100  yards  from 
the  course  or  direction  laid  down  in  the  map  or  plan  deposited  with  the  clerk  of 
the  peace,  and  referred  to  in  sect.  6:  they  might,  therefore,  have  deviated  to  an 
extent  not  exceeding  100  yards,  and  by  so  doing  they  could  have  gone  far 

(a)  Locomotive  engines  were  not  mentioned  in  the  former  act. 
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enough  from  the  highway  to  avoid  endangering  the  public.  They  must  con- 
tend, on  the  other  hand,  that  they  have  a  right  to  do  all  that  the  letter  of  the 
statutes  authorizes,  however  prejudicial  to  the  public,  and  although  not  necessary 
to  their  undertaking;  for  it  was  not  necessary  that  their  railroad  should  ap- 
proach, in  parts,  within  five  yards  of  the  highway,  or  be  separated  from  it  only 
by  a  low  hedge.  Plowden,  in  commenting  upon  Eyston  v.  Studd,  Plowd.  465; 
(see  also  Stowel  v.  Lord  Zouch,  Plowd.  363,)  says,  "  It  is  not  the  words  of  the 
law,  but  the  internal  sense  of  it,  that  makes  the  law ;  and  our  law,  like  all  others, 
consists  of  two  parts,  viz.  of  body  and  soul ;  the  letter  of  the  law  is  the  body  of 
the  law,  and  the  sense  and  reason  of  the  law  is  the  soul."  The  restraint,  if  the 
act  is  of  a  restraining  nature  (as  in  Eyston  v.  Studd,  Plowd.  463,)  or,  if  it  be  an 
enabling  act,  the  power,  is  not  to  be  extended  against  common  right  and  reason ; 
but  the  operation  of  the  statute,  if  opposed  to  these,  must  be  controlled  by  the 
common  law.  Thus  it  is  laid  down  in  Dr.  Bonham's  case,  8  Rep.  118,  &.,  that 
if  an  act  of  parliament  gives  the  lord  of  a  *manor  conusance  of  all  pleas  ri^ofi 
within  his  manor,  he  shall  not  have  conusance  where  he  himself  is  party.  ^ 
In  Emanuel  v.  Constable,  3  Russ.  436,  where  the  question  was  upon  the  statute 
25  G.  2,  c.  6,  s.  1,  which  enaets  that  if  any  person  shall  attest  ant/  will  or  codi- 
cil, to  whom  any  devise,  legacy,  &c.  shall  be  thereby  made,  such  devise,  legacy, 
&c.  shall  be  void  as  to  him ;"  the  Master  of  the  RoUs,  referring  to  the  intention 
and  not  the  letter  of  the  statute,  held  that  it  did  not  extend  to  wills  of  person- 
alty ;  and  the  same  point  was  ruled,  upon  the  same  principle,  in  Brett  v.  Brett, 
8  Addams's  Rep.  210.  These  last  were  cases  upon  a  public  act :  the  statutes  in 
question  here  are,  in  their  nature,  private.  Such  statutes  have,  in  modem 
cases,  been  considered  as  agreements  between  the  adventurers  and  the  public,  or 
a  portion  of  it.  Lord  Hardwicke  says,  in  Hornby  r.  Houlditch,  1  T.  R.  93, 
note  (a),  that  private  acts  of  parliament,  introduced  only  for  the  settlement  of 
particular  estates,  ought  to  be  considered  only  as  common  conveyances,  and 
directed  by  the  same  rules  of  law,  and  therefore  cannot  be  taken  to  extend  as  a 
discharge  of  any  person's  right  not  mentioned.  Now  the  present  statutes  pro- 
vide only  for  the  rights  of  the  adventurers,  the  land-owners  over  whose  property 
the  railroad  passes,  and  the  portion  of  the  public  who  may  use  it.  By  1  &  2  G. 
4,  c.  xliv.  8.  1,  it  is  enacted,  that  the  proprietors  shall  execute  the  powers 
thereby  granted,  doing  as  little  damage  as  may  be,  and  making  full  satisfaction, 
as  after  mentioned,  to  the  owners  of,  and  all  persons  interested  in,  any  lands  or 
hereditaments  which  shall  be  taken,  used,  removed,  diverted,  or  injured,  for  all 
damages  to  be  by  them  sustained  in  or  by  the  execution  of  the  said  powers ;  and 
sections  16  *and  23  provide  for  the  making  of  such  compensation.  If  it  p:#:Qg 
had  been  intended  that  the  general  rights  of  the  public  should  be  taken  *- 
away  by  this  act,  it  may  be  presumed  the  legislature  would  also  have  provided 
some  compensation  for  them ;  but  they  have  none.  It  cannot  be  said  that  the 
company,  having  bought  the  land  for  the  railway,  might  have  used  what  engines 
they  pleased  upon  it  without  an  act  of  parliament.  At  the  time  when  the  first 
statute  passed  there  were  no  locomotive  engines.  Without  a  special  provision 
by  a  new  act  they  would  have  been  a  nuisance  to  the  public,  (who,  by  the  1  & 
2  G.  4,  c.  xliv.,  s.  81,  were  authorized  to  use  the  railway  with  carriages  and 
horses  on  the  conditions  there  described,)  and  perhaps  also  to  the  proprietors  of 
the  adjoining  lands  and  houses.  The  statute  4  G.  4,  c.  xxxiii.,  was  therefore 
necessary  to  give  the  company  power,  as  against  those  land-owners,  and  that 
part  of  the  public,  to  use  locomotive  engines ;  it  does  not  follow  that  the  rights 
of  the  public  in  general  are  concluded  by  the  act.  In  Rex  v.  Sir  John  Morris, 
1  B.  &  Ad.  441,  a  local  act  enabled  proprietors  of  any  lands,  &c.,  to  make  rail- 
ways through  such  lauds,  and  across  and  along  any  road  or  roads  to  communi- 
cate with  the  railway  of  a  certain  company ;  and  there  Parke,  J.  observed  that, 
supposing  this  clause  to  be  taken  alone,  it  must  at  least  be  understood  with  the 
limitation  that,  where  a  railway  was  laid  upon  another  road,  sufiScient  space 
must  be  left,  independently  of  it,  for  the  public  to  pass.     That  case  shews  that 
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where  a  privilege  is  bestowed  on  private  adventurers,  which  may  contravene  the 
right  of  the  poblic,  it  must  (though  given  in  unqualified  terms)  be  exercised 
under  such  limitations  as  not  to  tale  away  the  public  right. 
My  1      */l  Ihllock,  contra.     The  construction  of  a  statute  is  like  that  of  any 

^  other  instrument :  the  question  is  what  was  meant  f  and  the  nature  of  the 
statute  ought  to  make  no  difference,  if  the  meaning  be  plain.  The  rule  given 
in  Bac.  Abr.  Statute,  I.  6,  (from  Plowd,  467,)  is  to  suppose  the  kw-maker  pre- 
sent, and  to  be  asked  what  he  intended ;  and  then  to  give  such  an  answer  as  he, 
being  an  upright  and  reasonable  man,  might  have  been  expected  to  give.  The 
statute  in  question  here  are  not  analagous  to  the  acts  for  settling  property, 
which  have  been  compared  to  private  agreements.  The  enterprize  in  this  case 
is  private ;  but  it  is  one  in  which  the  public  are  largely  interested.  Like  Wa- 
terloo Bridge  or  the  London  Docks,  it  has  a  mixed  object ;  profit  to  the  adveu- 
tnrers,  and  publio  benefit.  The  London  Docks  were  established  by  private 
fimds,  but  were  subsidiary  to  a  material  improvement  in  the  collection  of  the 
revenue ;  and  a  monopoly  was  therefore  given  to  the  company.  The  principle 
in  such  cases  is,  that  some  public  benefit  is  to  be  sacrificed  to  the  greater  public 
benefit  derived  from  the  undertaking.  What  that  is  in  the  present  case,  is 
shewn  by  the  recital  of  1  &  2  G.  4,  o.  xliv.(a)  It  has  been  argued  that  these 
acts  provide  no  compensation  to  the  public  for  the  rights  alleged  to  be  taken 
♦381  ^^^  *them,  and  therefore  that  the  intention  eannot  have  been  to  take 

^  away  those  rights.  But  the  claims  of  the  public  were  undoubtedly  taken 
into  consideration  when  the  act  is  passed,  and  it  must  have  been  thought  that 
the  general  convenience  to  be  expected  was  compensation  enough.  Direct  com- 
pensation is  never  given  to  the  public  by  such  acts  j  for  instance,  in  the  common 
clause  in  turnpike  acts,  enabling  the  trustees  to  take  materials  from  the  waste,' 
no  indemnity  is  provided  for  what  is  so  taken.  [Lord  Tenterden,  C.  J.  That 
13  not  so  in  all  cases,  and  it  ought  not  to  be  in  any;  for  the  undertakers  of  roads 
are  enabled  in  this  way  to  take  property  from  many  individuals  without  paying.] 
They  and  the  public  are  benefitted  by  the  road  Dcing  made  at  a  less  expense. 
There  are  many  acts  done  on  public  roads  which  might  be  considered  nuisances 
but  for  the  necessity  of  doing  them  in  the  ordinary  use  of  the  roads ;  as  stopping 
to  take  up  and  set  aown  goods.  Other  things  which  might  at  a  former  period 
have  been  thought  nuisances,  become  tolerable  from  the  altered  habits  of  society. 
A  new  kind  of  carriage,  as  an  omnibus,  may  at  first  alarm  horses  travelling  on 
the  road;  but  it  comes  into  common  use,  and  they  ^ow  accustomed  to  it.  The 
Bse  of  a  high  road  by  the  different  parties  interested  in  it,  is  a  continual  balance 
of  conveniences  and  inconveniences.  That  a  public  right  may  be  sacrificed  in 
consideration  of  a  benefit  by  which  the  public  receive  compensation,  is  a  doctrine 
fully  recognized  in  Rex  v,  Russell,  6  B.  &  C.  566,  though  perhaps  that  case 
must  not  be  altogether  relied  upon,  as  the  Lord  Chief  Justice  differed  in  opinion 
*39 1  ^^^^  *^®  other  Judges.     [Lord  Tenterden,  C.  J.    It  has  the  ^authority 

■^  of  a  decision  of  this  Court.]  It  may  be  said  here,  that  the  parties  receiv- 
ing benefit  from  the  use  of  the  railroad  are  not  the  same  with  those  incon- 
venienced by  the  alleged  nuisance ;  but  this  is  too  narrow  a  view  of  the  case : 
the  public  at  large  are  to  be  considered,  and  they  are  benefitted  by  the  general 
facilities  and  advantages  given  to  the  commerce  of  this  district.  At  least  there 
is  no  improbability  in  supposing  that  the  legislature  took  this  view  of  the  sub- 

(a)  The  preamble  recites,  that  the  proposed  railway  and  branches  from  it  will  be  of 
great  public  utility,  by  facilitating  the  conveyance  of  coal,  iron,  lime,  com,  and  other 
commodities,  from  the  interior  of  the  county  of  Durham  to  the  town  of  Darlington,  and 
the  town  and  port  of  Stockton,  and  towards  and  into  the  North  Riding  of  the  county  of 
^ork ;  and  also  the  conveyence  of  merchandize  and  other  commodities  from  the  said 
town  and  port  of  Stockton  to  the  said  town  of  Darlington,  and  into  the  interior  of  the 
said  county  of  Durham ;  and  will  materially  assist  the  agricultural  interest,  as  well  as  the 
general  traffic  of  that  part  of  the  country,  and  tend  to  Uie  improvement  of  the  estates  in 
the  ricinity  of  the  said  railways. 
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ject  in  framing  the  act.  It  is  suggested  that  the  clause  authorizing  the  employ- 
ment of  these  engines  was  introduced  only  to  prevent  the  adjoining  land-owners, 
or  the  persons  using  the  railroad,  from  treating  them  as  a  nuisance ;  but  there 
are  no  words  in  the  act  to  warrant  such  a  limitation.  The  company  have  exer- 
cised their  power  so  as  to  cause  the  least  possible  inconvenience,  bj  using  engines 
of  the  best  construction.  Some  inconvenience  was  to  be  expected,  or  the  legis- 
lative permission  would  not  have  been  necessary.  It  is  urged  that  the  company 
are  empowered  to  deviate  a  hundred  yards  from  the  proposed  line,  and  therefore 
ought  to  have  gone  to  a  greater  distance  from  the  highway ;  but  it  does  not 
appear  that  this  power  was  given  with  a  view  to  the  protection  of  the  public, 
nor  does  the  case  show  that  at  the  particular  points  in  question  the  deviation 
could  have  been  made.  Neither  does  it  appear  that  the  railroad  could  have  been 
screened  from  the  highway  more  effectually  than  it  is.  The  privilege  of  travel- 
ling this  railway  with  locomotive  engines  is  not  confined  to  the  company :  the 
public  are  entitled  to  do  the  same.  [Lord  Tenterden,  C.  J.  Only  with  the 
company's  leave.     They  have  a  monopoly  as  to  the  use  of  the  engines.] 

*  Cresgwell  in  reply.  The  doctrine  of  compensation  was  certainly  carried  j-  ^^ 
to  a  great  length,  in  Bex  v,  Russell,  6  B.  &  C.  566,  by  the  learned  Judge  ^ 
who  tried  the  cause ;  and  Holryod,  J.,  in  giving  judgment,  does  not  ground  his 
opinion  upon  that  doctrine.  To  apply  it  to  the  present  case  would,  at  all  events 
be  carrying  it  much  too  far.  In  the  instance  referred  to,  of  turnpike  acts  giving 
authority  to  take  materials  from  the  waste,  the  benefit  accrues  to  the  public,  the 
loss  only  to  individuals.  Ilere  the  company  acquire  a  monopoly  in  the  use  of 
the  engines  with  which  the  road  is  now  travelled,  and  they  claim  to  do  that ' 
which  is  generally  injurious  to  the  public.  Cur,  adv.  vuh. 

The  judgment  of  the  Court  was  delivered  in  this  term  by  Parke,  J.,  who 
after  stating  the  special  verdict,  proceeded  as  follows : — 

The  case  turns  upon  the  meaning  of  the  eighth  section  of  the  statute  4  G.  4, 
c.  xxxiii.  and  the  question  is,  whether  that  section  gives  an  authority  to  the 
company  to  use  locomotive  engines  on  the  railway  absolutely,  or  only  with  some 
implied  condition  or  qualification,  that  they  should  employ  all  practicable  means 
to  protect  the  public  against  any  injury  from  them  ?  and  those  means  were,  on 
the  argument,  suggested  to  be,  the  altering  the  course  of  the  railroad,  or  the 
erection  of  fences  or  screens  of  sufiicient  height  to  exclude  the  view  of  the 
engines  from  the  passengers  on  the  common  highway.  Now  the  worcU  of  the 
clause  in  question  clearly  give  to  the  company  the  unqualified  authority  to  use 
the  engines;  and  we  are  to  construe  ^provisions  in  acts  of  parliament  ^^.^ 
according  to  the  ordinary  sense  of  the  words,  unless  such  construction  ■- 
would  lead  to  some  unreasonable  result,  or  be  inconsistent  with,  or  contrary  to, 
the  declared  or  implied  intention  of  the  framer  of  the  law,  in  which  case  the 
grammatical  sense  of  the  words  may  be  extended  or  modified;  instances  of  which 
are  to  be  found  in  the  case  of  Eyston  v.  Studd,  Plowd.  463,  and  Bacon's  Abr. 
statute  letter  I.,  referred  to  during  the  course  of  the  argument. 

Let  us,  then,  consider  whether  there  is  any  thing  unreasonable,  or  contrary 
to  the  express  or  implied  intention  of  the  legislature,  in  construing  these  words 
in  their  ordinary  sense,  and  without  any  such  condition  or  qualification  as  before 
mentioned.  It  is  clear  that  the  makers  of  this,  and  the  prior  act,  had  in  view 
the  construction  of  a  railroad  (with  its  branches)  in  a  certain  defined  line,  which 
(I  &  2  G.  4,  c.  xliv.  s.  6,  and  4  G.  4,  c.  xxxiii.  s.  3,)  had  been  delineated  on  a 
map,  deposited  with  the  clerk  of  the  peace,  and  from  which  line  the  road  was 
no^  to  deviate  more  than  one  hundred  yards,  and  not  into  the  grounds  of  persons 
not  mentioned  in  the  book  of  reference.  The  legislature,  therefore,  must  be 
presumed  to  have  known  that  the  railroad  would  be  adjacent  for  a  mile  to  the 
public  highway,  and  consequently  that  travellers  upon  the  highway  would  be  in 
all  probability  incommoded  by  the  passage  of  locomotive  engines  along  the  rail- 
road. That  being  presumed,  there  is  nothing  unreasonable  or  inconsistent  in 
supposing  that  the  legislature  intended  that  the  part  of  the  public  which  should 
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use  the  highway  should  sustain  some  inconvenience  for  the  sake  of  the  greater 
*421  *S°^  ^  ^  obtained  by  other  parts  of  the  public  in  the  more  speedy  tra- 
-*  yelling  and  conveyance  of  merchandize  along  the  new  railroad.  Can  any 
one  say  that  the  public  interests  are  unjustly  dealt  with,  when  the  injury  to 
one  line  of  communication  is  compensated  by  the  increased  benefit  of  another  ? 
So  far  is  such  a  prd6eeding  from  being  unreasonable,  that  it  was  held  by  the 
majority  of  the  Judges  in  Rex  v.  Russell,  6  B.  4;  C.  566,  that  a  nuisance  was 
excusable  on  that  principle  at  common  law;  and  whether  that  be  the  law  or  not, 
at  least  it  is  clear  that  an  express  provision  of  the  legislature,  having  that  effect, 
cannot  be  unreasonable. 

It  is  true  that  the  same  object,  that  of  giving  one  part  of  the  public  the 
benefit  of  the  use  of  these  engines,  might  have  been  efifected  without  the  same 
injury  to  the  other  part  using  the  road,  if  the  act  had  imposed  on  the  company 
the  obligation  of  erecting  a  sufficient  fence  or  screen,  at  their  own  cost ;  or  had 
provided  that  the  line  of  road  should  be  different  at  that  place ;  but  it  is  by  no 
means  necessary  to  imply  such  an  obligation  in  order  to  make  the  clause  rear 
sonable  and  consistent,  for  it  has  been  shewn  to  be  so  without  it;  and  it  is 
natural  to  suppose  that  if  such  a  condition  had  been  intended  it  would  have 
been  particularly  expressed. 

For  these  reasons,  we  think  that  the  defendants  were  justified  under  the 
ahove-mcntioned  section  of  the  4  G.  4,  and  therefore  that  the  judgment  of  the 
Court  should  be  in  their  favour.     Judgment  for  the  defendants. 
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Testator,  after  premisiag  that,  should  his  daughter  die  unmarried,  he  wonld  not  have  his 
estate  sold  or  frittered  away  after  her  decease,  or  left  to  anybody  who  would  not  reside 
on  it,  but  that  it  should  be  entailed,  and  residence  be  made  the  absolute  groundwork 
of  such  entail;  deyiscd  all  his  real  estate  to  trustees  and  their  heirs ;  ''  But  to  permit, 
neTcrtheless,  my  daughter  S.  J.  not  only  to  receiTe  the  rents  and  profits  thereof  to  her 
own  use,  or  to  sell  or  mortgage  any  part,  but  also  to  settle  on  any  husband  she  may 
take  the  same  or  any  part  thereof  for  life,  should  he  surrive  her,  but  not  without  his 
heing  liable  to  impeachment  for  waste  or  non-residence,  or  neglecting  necessary  repairs. 
But  thould  my  daughter  have  a  chUdy  I  derise  it  to  the  use  of  svich  ehildy  from  and  after 
my  daaghter's  decease,  with  a  reasonable  maintenance  for  the  education,  &c.  of  such 
child  in  the  mean  time.  Should  none  of  these  cases  happen,"  he  then  devised  the 
estate  after  his  daughter's  decease  to  trustees  to  preserve  contingent  remainders  for  the 
use  of  his  nephew,  on  condition  of  residence,  or  of  giving  security  for  his  residence 
when  of  age,  if  he  should  be  a  minor  when  the  remainder  vested.  There  were  other 
remainders  over.  He  added,  that  he  did  not  will  to  restrain  his  daughter  as  a  tenant 
for  life,  but  that  in  case  of  misconduct  in  any  of  the  remainder-men,  she  might,  by  the 
advice  or  consent  of  the  trustees,  set  aside  such  a  one  by  her  will.  He  further  added, 
'*!  recommend  it  to  my  daughter,  for  want  of  issue  to  herself,  not  to  leave  in  legacies 
above  600/.  and  that  out  of  my  charge  on  N.,  which  I  have  also  articled  for,  and  entail 
the  rest  for  the  further  support  of  this  house :" 

Held,  that  the  word  "  child"  in  this  devise  was  nomen  coUectivum  ;  that  the  daughter 
took  an  estate  tail;  that  the  estate  during  her  life  and  after  her  decease  were  not  of 
different  qualities;  and,  therefore,  that  a  recovery  suflFered  by  her  after  the  testator's 
death,  was  valid. 

Ejectment  for  messuages  and  lands  in  Cardiganshire.  The  cause  came  on 
^or  trial  at  Cardigan,  at  the  Lent  assizes,  1831 ;  and  a  special  verdict  was  found, 
to  the  follo"wing  effect : — 

Henrj  Jones,  being  seised  in  fee  of  the  premises  in  question,  made  his  will 
in  1793,  and  thereby  devised  as  follows : — "  Having  laboured  in  early  life 
under  various  diflSculties  and  incumbrances,  I  felt  it  my  unavoidable  duty,  by 
the  strictest  care  and  economy,  to  lighten  those  burdens  as  far  as  was  consistent 
^th  the  necessary  expenses  of  life  (which  some  might  have  attributed  to  covet- 
^^nsoese),  because  my  wife  and  child  would  be  less  able  to  extricate  themselves 
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in  case  of  my  death.  But  now,  since  it  was  God's  will  to  allow  me  length  of 
days,  and  to  enable  me  to  clear  my  debts,  should  my  daughter  die  unmarried,  I 
would  not  have  the  small  estate  I  have  been  at  the  pains  of  improving  and 
enlarging  so,  to  be  sold  or  frittered  away  after  her  deoeafie,  or  left  to  any  body 
who  would  be  *above  residing  upon  it;  but  that  it  should  be  entailed,  rdt:±t 
and  the  residence  of  the  several  remainders  in  turn  be  made  the  absolute  ^ 
groundwork  of  such  entail,  imminent  business  and  common  or  neighbourly 
visits  excepted.  I  therefore  give,  devise,  and  bequeath,  unto  William  Lewes  of 
Llysnewidd,  Thomas  Lloyd  of  Bronwith,  and  Lewis  Gwynne  of  Monachty, 
Esquires,  and  the  survivor  of  them,  and  the  heirs  of  such  survivor,  all  my  real 
estate ;  but  to  permit,  nevertheless,  my  beloved  daughter,  Susanna  Maria  Jones, 
not  only  to  receive  the  rents  and  profits  thereof  to  her  own  use,  or  to  sell  or 
mortgage  any  part  if  occasion  requires,  but  also  to  settle  on  any  husband  she 
may  take,  the  same  or  any  part  thereof  for  life,  should  he  survive  her ;  but  not 
without  his  being  liable  to  impeachment  for  waste  or  non-residence,  or  neglect- 
ing necessary  repairs  of  the  house  and  farm.  But  should  my  daughter  have  a 
child,  I  devise  it  to  the  use  of  such  child  from  and  after  my  daughter's  decease, 
with  a  reasonable  maintenance  for  the  education,  &c.  of  such  child  in  the  mean 
time.  Should  none  of  these  cases  happen,  I  give  and  devise  my  said  real  estate, 
from  and  after  my  said  daughter's  decease,  unto  the  said  W.  L.,  T.  L.,  and  L. 
G.,  and  the  survivor  of  them,  and  the  heirs  of  such  survivor,  in  trust  to  pre- 
serve contingent  remainders  for  the  use  of  my  nephew  John  Jones  of  Carmar- 
then, now  at  Eton  school,  if  he  shall  be  at  full  age  at  my  daughter's  decease, 
and  complies  with  such  residence  and  keeping  the  houses  ana  farm  in  good 
repair,  or  shall  give  my  trustees  security  for  so  doing  when  he  arrives  at  that 
age,  and  supporting  a  family  and  servants  for  the  house  and  farm  in  the  mean 
time,  and  to  the  ^t  and  every  other  son  of  the  said  J.  J."  For  default  of 
such  residence,  he  gave  the  estate  to  the  eldest  son  of  *J).  J.  Edwards,  ^^4^ 
on  condition  of  residence  and  taking  the  name  of  Jones,  and  to  his  first  1- 
and  every  other  son.  There  were  other  like  remainders  on  fiulure  of  male  heirs, 
upon  the  like  terms ;  remainder  ultimately  to  the  testator's  right  heirs  for  ever. 
The  will  then  proceeded  as  follows : — "  My  will  and  meaning  for  having  the 
house  and  farm  occupied  is  for  the  sake  of  improving  the  neighbourhood  as  far 
as  my  poor  abilities  extend,  which  would  be  otherwise  proportionably  impover- 
ished for  protecting  the  parish  and  supporting  its  poor.  This  I  am  persuaded 
is  my  daughter's  wish  as  well  as  my  own,  whom  I  by  no  means  will  to  restrain 
as  a  tenant  for  life;  but  in  case  that  either  of  the  remainder-men  should  ill  treat 
her,  or  should  be  likely  to  turn  out  an  immoral  man  or  a  bad  member  of  society, 
she  may,  by  the  advice  or  consent  of  the  trustees,  set  aside  such  an  one  by  her 
own  will  and  testament,(a)  that  my  intention  of  doing  good  in  the  neighbour- 
hood might  not  be  defeated.  I  recommend  it  to  my  daughter,  for  want  of  issue 
to  herself,  not  to  leave  in  leffacies  above  five  or  six  hundred  pounds,  and  that 
out  of  my  charge  on  Nevenr '  (a  distinct  property  of  the  testator,)  "  which  I 
have  also  articled  for,  and  entail  the  rest  for  the  further  support  of  this  house." 
Some  charitable  and  other  bequests  were  added.  .  The  daughter  was  left  execu- 
trix and  residuary  legatee. 

The  testator  died  in  April,  1794.  In  the  following  September,  Susanna,  the 
daughter,  suffered  a  recovery  of  the  premises,  after  which  she  married,  and  she 
and  her  husband  took  the  surname  of  Jones.  They  continued  in  the  possession 
of  the  premises  during  their  joint  lives.  Susanna  outlived  her  husband,  and  after 
his  decease  '^'devised  the  premises  in  question  to  the  defendant,  to  certain  ^^cig 
uses.  She  held  them  during  the  remainder  of  her  life,  and  died  in  1830,  ^ 
without  having  had  any  issue.  A  formal  entry  to  avoid  fines  and  recoveries  was 
immediately  made  by  the  above-mentioned  John  Jones,  who  was  one  of  the  co- 

(a)  It  seems  uncertain  whether  the  following  words  were  not  intended  to  begin  the 
next  sentence. 
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heirs  at  law  of  Henry  the  testator  and  of  the  said  Susanna  Maria,  and  on  whose 
demise^  among  others,  this  ejectment  was  brought.  None  of  the  trustees  named 
in  Henry  Jones's  will  ever  joined  in  making  a  tenant  to  the  pnecipe  for  suffering 
a  recovery  of  the  premises  in  question.  This  case  was  argued  in  Trinity  Term 
before  Lord  Tenterden,  C.  J.,  Littledale,  Parke,  and  Taunton,  Js. 

E.  V.  WiUiams  for  the  lessors  of  the  plaintiffs.  The  principal  questions  are, 
whether  Susanna  Jones  took,  under  her  father's  will,  a  life  estate  or  an  estate 
tail  ?  and  if  the  latter,  whether  or  not  that  estate  was  barred  by  a  valid  reco- 
very ?  On  the  first  point  the  lessors  of  the  plaintiff  say  that  the  word  "  child" 
in  the  will  is  a  word  of  purchase  and  not  of  limitation.  Prima  facie  and  in  its 
proper  acceptation  it  is  a  word  of  purchase ;  it  is  for  the  defendant  to  show  that 
it  was  meant  otherwise.  Looking  to  the  whole  will,  the  intention  apparently 
was  to  put  the  estate  in  strict  settlement,  the  daughter  taking  for  life  merely. 
It  may  be  said  that  an  inconvenience  arises  from  construing  '^  child''  as  signify- 
ing only  an  individual,  because,  if  that  child  were  to  die,  tne  estate  would  then 
go  to  its  heirs,  although  the  mother  might  have  a  child  by  another  husband, 
which,  according  to  the  natural  construction  of  the  will,  ought  to  take.  It  may 
also  be  objected,  that  the  first-bom  child  might  be  a  daughter,  and  would  take, 
^  1 Y 1  according  to  this  '^'construction,  in  preference  to  a  son  bom  afterwards ; 

^  and  it  may,  therefore,  be  argued  that ''  child"  must  have  been  used  as 
nomcn  collectivum.  But  it  is  enough  to  say  that  these  events  may  not  have 
Gccurred  to  the  testator's  mind  \  and,  on  the  other  hand,  the  intention  is  clear 
that  the  daughter  should  have  a  life  estate  only,  with  remainder  to  her  "  child" 
individually,  as  purchaser,  or  perhaps  to  her  children  successively  as  purchasers, 
if  one  or  more  died,  as  in  Ginger  dem.  White  v.  White,  Willes,  348.  The  tes- 
tator here  expressly  declares  his  wish  that  the  estate  should  not  be  frittered 
away  if  his  daughter  should  die  unmarried,  and  then  it  should  be  held  on  the 
condition  of  residence ;  both  which  objects  might  be  defeated  if  she  took  an 
estate  tail.  He  desires  that  any  husband  of  his  daughter  on  whom  the  estate 
may  be  settled  shall  be  liable  to  '^  impeachment  for  waste  or  non-residence ;" 
hut  if  this  were  an  estate  tail  the  husband  might  become  tenant  by  the  curtesy, 
and  then  the  condition  of  residence  could  not  be  enforced.  The  reasonable 
maintenance  left  for  the  education  of  such  child  applies  to  an  individual  child : 
taking  the  word  as  nomen  collectivum  the  bequest  would  be  too  indefinite.  The 
care  taken  to  enforce  residence  in  the  limitations  to  remainder-men,  and  the 
desire  to  improve  the  neighbourhood,  are  inconsistent  with  the  supposition  that 
be  intended  the  several  estates  to  be  defeasible  by  a  common  recovery ;  and  on 
the  same  supposition  it  would  have  been  nugatory  to  give  his  daughter  a  specific 
authority  to  bar  the  remainder-men  under  certain  circumstances.  He  expressly 
Ttfers  to  her  in  this  part  of  the  will  as  '^  a  tenant  for  life."  In  the  cases  where 
♦48 1  "  ^^^*  ^^  ^^^  constmed  as  nomen  collectivum,  either  there  *were  other 
^  expressions  technically  applicable  to  an  estate  tail,  or  that  constmction 
vas  evidently  borne  out  by  the  general  intention  of  the  testator.  Robinson  v, 
Robinson,  1  Burr.  38,  and  Mellish  v.  Mellish,  2  B.  &  C.  520,  are  instances. 
The  rule,  that  in  constming  a  will  the  general  intent  must  prevail  in  spite  of  in- 
consistent particular  intentions,  goes  no  further  than  (as  is  stated  by  Lord 
Redesdale  in  Jesson  v.  Wright,  2  Bligh,  57,  that  "  technical  words  shall  have 
their  legal  effect,  unless  from  subsequent  inconsistent  words  it  is  very  clear  that 
the  testator  meant  otherwise."  But  here  no  technical  words  are  found  to  con- 
tradict the  expressed  intent  that  the  daughter  should  take  an  estate  for  life 
only. 

It  cannot  be  said  that  the  devise  of  the  estates  by  Susanna  was  an  execution 
of  any  power  granted  to  her  by  Henry  Jones's  will ;  and  even  assuming  that  it 
could  have  been  so  considered,  stiU,  if  she  was  tenant  for  life  only,  by  suffering 
a  recovery  she  forfeited  both  the  estate  and  the  power  annexed. 

But,  secondly,  assuming  that  she  took  an  estate  for  life  with  remainder  to 
berself  in  tail,  the  recovery  was  nut  valid,  because  the  two  estates  were  not  of 
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the  same  quality.  The  life  estate  was  given  to  trustees  to  permit  Susanna  not 
only  to  receive  the  rents  and  profits  to  her  own  use,  but  also  to  settle  on  any 
husband  she  might  take  the  same  or  any  part  thereof  for  life.  This  iniph'es  a 
use  given  to  her  apart  from  her  husband,  which  would  require  the  intervention 
of  trustees;  so  also  would  the  maintenance  which  is  provided  for  the  education 
of  a  child  during  Susanna's  life.  The  legal  interest,  therefore,  during  her  life, 
was  in  the  trustees;  *and  she,  who  had  only  the  equitable  estate,  could  ri^ux 
not  cut  off  legal  remainders  by  suffering  a  recovery.  L     * 

Wihon,  contra.  It  is  clear  the  testator  did  not  intend  the  property  to  go  over 
to  collaterals,  except  on  failure  of  issue  of  his  daughter.  The  words  "child," 
"  son,"  "  issue,"  in  wills,  have  been  repeatedly  construed,  in  such  cases,  as  in- 
dicating a  class ;  Bifield's  case,  cited  in  King  v.  Melling,  1  Ventr.  231,  Mil- 
liner V.  Robinson,  Moor.  682,  and  Wyld  t?.  Lewis,  1  Atk.  433,  where  Lord 
HardWicke  gives  the  reason  for  which  that  construction  has  been  adopted.  In 
Robinson  v.  Robinson,  1  Burr.  38,  "son"  was  considered  as  nomen  collect! vum, 
and  the  father  held  to  take  an  estate  in  tail  male,  though  the  devise  to  him  was 
for  his  natural  life  "and  no  longer."  So  in  Mellish  v.  Mellish,  2  B.  &  C.  520, 
"  son"  was  interpreted  as  meaning  any  male  descendant,  and  the  reasons  given 
by  Bayloy,  J.  and  Holroyd,  J.  are  applicable  here.     In  Raggett  v.  Beaty, 

5  Bingh.  243,  "  If  G.  B.  die  and  leave  no  child  lawfully  begotten  of  his  body," 
was  held  to  imply  an  indefinite  failure  of  issue.     In  Broadhurst  v.  Morris,  2  B. 

6  Ad.  1,  a  devise  "  to  W.  B.  and  his  children  lawfully  begotten  for  ever,  but 
in  default  of  such  issue  at  his  decease  to  A.  B.,"  was  held  to  give  W.  B.  an 
estate  tail.  Then,  are  the  other  parts  of  this  will  inconsistent  with  a  like  con- 
struction ?  The  wife  is  empowered  to  settle  the  estate  or  any  part  of  it  on  her 
husband  if  he  should  survive  her;  and  it  may  be  said  that  if  she  was  to  take  an 
estate  tail  it  is  not  likely  such  a  provision  would  be  made,  because  if  the  estate 
were  of  that  nature  he  might  take  without  any  settlement,  as  tenant  by  the  cur- 
tesy. But  that  would  *be  only  in  case  a  child  had  been  bom,  whereas  j.,^-^ 
the  will  gives  power  to  settle  on  him,  at  all  events ;  and  it  obliges  the  ^  "^ 
wife  to  add  the  condition  of  residence.  It  is  true,  if  this  was  an  estate  tail,  the 
daughter  was  enabled  to  defeat  many  of  the  testator's  intentions  by  suffering  a 
recovery ;  but,  as  Lord  Tenterden  observed  in  Doe  dem.  Garrod  v.  Garrod,  2  B. 
&  Ad.  96,  "  the  same  consequence  would  happen  in  many  of  the  cases  in  which 
the  first  taker  has  been  held  to  have  an  estate  tail,  and  in  some  that  consequence 
had  actually  happened  before  the  decision."  It  is  said  the  provision  of  "  a  rea- 
sonable maintenance  for  the  education  of  such  child,"  shows  that  an  individual 
child  only  was  meant ;  but  then  it  must  be  contended  that  the  devise  of  the 
estate  after  the  daughter's  decease  could  attach  only  to  a  single  child.  The  tes- 
tator, however,  says,  "  should  my  daughter  have  a  child,  I  devise  it  to  the  use 
of  such  child ;"  "  should  none  of  these  cases  happen"  (one  of  which  was  the 
daughter's  having  a  child)  then  I  give  my  said  estate  to  W.  L.,  &c.  That 
means,  "  should  my  daughter  not  have  a  child,"  whieh  is  the  same  as  if  he  had 
said  "  a  child  or  children," 

Then,  supposing  an  estate  tail  to  have  been  devised,  it  was  well  barred  by  the 
recovery,  for  the  daughter  took  a  legal  estate.  A  devise  to  A.  in  trust  to  permit 
B.  to  receive  the  rents  and  profits,  gives  the  legal  estate  to  B.,  Broughton  r. 
Langley,  2  Ld.  Raym.  873,  Doe  dem.  Leicester  v.  Biggs,  2  Taunt.  109,  Doc 
dem.  Phillips  v.  Smith,  12  East,  455.  The  Court  will  not  consider  the  trustees 
as  having  taken  the  legal  estate  unless  the  purposes  of  the  will  require  that  they 
should  do  so.  Unless  the  trust  for  the  daughter  *amounts  to  a  trust  for  p^-, 
her  separate  use,  it  does  not  require  that  the  legal  estate  should  be  in  the  ■-  *^ 
trustees.  But  it  has  frequently  been  held  in  equity  that  a  mere  trust  to  permit 
a  married  woman  to  receive  the  rents  and  profits  of  an  estate  or  the  interest  of  a 
fiiml  to  her  own  use  dies  not  amount  to  a  trust  for  her  separate  use.(a)     In 

(a)  See  on  this  point  Jacobs  v.  Amjatt,  in  a  note  to  1  Madd.  3*76;  Jobnes  v.  Lockhart- 
in  a  note  to  Mr.  Belt's  edit,  of  Bro.  Cha.  Ca.  vol.  iil.  p.  383. 
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this  ctse,  howereTy  the  deTiae  ffiyea  also  a  power  to  appoint  by  the  advice  or 
consent  of  the  trustees  But  mere  is  scaroelj  any  marriage-settlement  in  which 
some  power  is  not  given,  to  be  exercised  with  such  consent;  that  does  not  vest 
a  legal  estate  in  the  trustees.  It  was  not  necessary  for  the  purposes  of  this  will 
tkt  they  should  take  such  an  estate.  It  cannot  be  said  that  the  maintenance 
ordered  for  education  of  the  child  of  Susanna  required  a  legal  estate  in  the  trus- 
tees; if  so,  it  might  have  been  necessary  that  such  legal  estate  should  continue 
beyond  her  lifetime,  and  the  trustees  must  have  taken  a  fee,  in  which  case  Su- 
sanna's estate  would  be  an  equitable  estate  tail. 

The  testator  evidently  contemplated  that  in  default  of  issue,  his  daughter 
shonld  be  enabled  to  sij^er  a  recovery,  or  should  have  a  power  of  appointment. 
He  had  a  perfect  confidence  in  her;  his  apprehensions  seem  to  have  been  from 
the  parties  in  remainder.  He  expressly  declares  that  he  does  not  mean  to 
"restrain  her  as  a  tenant  for  life.''  In  case  of  misconduct  in  the  remainder- 
men, he  recommends  to  her /or  want  of  xstue  to  herself  not  to  leave  above  a 
certain  sum  in  legacies,  (which  cannot  mean  legacies  of  personalty,  because  the 
«coi  leaving  of  those  would  not  depend  upon  her  having  or  '^'wanting  uttt«,) 

^-^  and  he  advises  her  to  entail  the  rest  for  the  further  support  of  his  house. 
He  must  therefore  have  looked  to  her  suffering  a  recovery,  or  exercising  a  power 
of  appointment  to  bar  the  remainder-men,  in  case  they  should  ill  treat  her,  or 
prove  immoral  or  bad  members  of  society.  Either,  then,  she  took  an  estate  tail, 
which  is  barred  by  the  recovery,  or  she  had  a  power  of  appointment,  which  is 
well  executed  by  ner  will. 

E.  V.  WtUtamSy  in  reply.  As  to  the  first  point,  in  the  oases  cited  for  the 
defendant,  there  were  generally  some  words  of  inheritance  used  by  the  testator, 
which  constrained  the  Court  to  hold  that  an  estate  tail  passed,  notwithstanding 
the  expressed  inconsistent  intent.  As  to  the  second  point,  the  trustees  must 
have  taken  a  legal  estate  during  the  lifetime  of  Susanna  to  enforce  the  condition 
of  residence,  wmch  was  a  principal  object  of  the  testator.  ^Paekb,  J.  If  so, 
the  same  observation  would  apply  to  the  remainder  by  virtue  of  which  you 
claim ;  for  John  Jones  is  to  take  on  condition  of  residence  if  he  shall  be  of  aee 
when  the  remainder  yests  in  him ;  or  if  a  minor,  he  is  to  give  security  to  the 
trostees  for  residing  when  he  shall  come  of  age.  Littledale,  J.  It  was  not 
necessary  that  the  trustees  should  take  a  legal  estate  for  the  maintenance  of  Su- 
sanna's child :  they  could  do  all  that  was  requisite  as  to  that  by  the  assistance 
of  the  Court  of  Chancery.  It  seems  to  me  that  the  clause  recommending  to  the^ 
daoghter  forwant  of  issue  not  to  leave  more  than  600/.  in  legacies,  refers  to  the 
personally.]  Our.  adv.  vult. 

«^Q  1    *Pabks,  J.,  in  this  term,  delivered  the  judgment  of  the  Court 

^  The  questions  discussed  in  this  case  arise  on  the  will  of  Henry  Jones,  and 
the  one  on  ^mich  the  argument  has  principalhr  been,  is  what  estate  did  the 
daoffhter  of  the  testator,  Susanna  Maria,  take  f  It  being  contended  on  the  part 
of  &e  lessor  of  the  plaintiff,  Mr.  Jones,  that  she  took  only  for  life,  and,  conse- 
qnently,  the  recoyery  was  bad ;  and  on  the  other  side,  for  the  defendant,  that 
^e  took  an  estate  in  tail. 

The  will  appears  to  have  been  drawn  by  the  testator  himself,  and  is  one  of 
those  unfortunate  instances  of  a  person  wishing  to  tie  up  his  estate  with  limita- 
tions and  upon  contin^ncies,  without  knowing  what  language  to  use  for  the  pur- 
pose. The  oonstniction  must  be  according  to  the  plain  and  manifest  intent  of 
the  testator,  and  although  there  be  no  words  of  limitation  annexed  to  the  devise 
in  favour  of  the  daughter,  yet  if  the  paramount  intent  cannot  be  satisfied  with-. 
ont  her  taking  an  estate  tail,  and  the  language  of  the  will  will  justify  it,  such 
must  be  the  construction ;  and,  upon  the  best  consideration,  we  are  of  opinion, 
that  she  took  an  estate  tail. 

First  with  respect  to  the  intent,  the  testator  says,  ^^  if  his  daughter  should  die* 
unmarried/'  he  would  not  haye  hiJB  small  estate;  which  he  had  b^n  at  the  pains. 
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of  improying  and  enlarging^  sold  or  frittered  away  after  her  deceaae,  or  left  to  any 
body  who  would  be  above  residing  upon  it^  but  that  it  should  be  entailed,  &c. 

Now,  upon  this  a  very  strong  iiuerence  arises,  that  the  issue  of  the  daughter 
if  she  married,  were  within  his  view,  for  he  contemplates  the  possibility  of  the 
estate  going  over  to  the  remainder-man  in  the  event  only  of  *his  daughter  p^^j 
dying  unmarried ;  and  this  is  made  the  foundation  of  the  subsequent  devise,  '- 
for  he  goes  on,  "  I  therefore  give,  devise,  and  bequeath  unto  W.  L.,  &c.  all  my 
real  estate,  but  to  pennit  my  daughter,  not  only  to  receive  the  rents  and  profits 
to  her  own  use,  or  to  sell  or  mortgage  any  part  if  occasion  require,  but  to  settle 
on  any  husband  she  may  take,  the  same  or  any  part  thereof  should  he  survive 
her,"  but  on  certain  conditions.  Then  he  coos  on,  "  But  should  my  daughter 
have  a  child,  I  leave  it  to  the  use  of  such  diild,  from  and  after  my  daughter's 
decease,  with  a  reasonable  maintenance  for  the  education  of  such  child  m  the 
mean  time.  Should  none  of  these  cases  happen,  I  give  and  devise  my  said  real 
estate  from  and  after  my  said  daughter's  decease  unto  the  said  trustees,  and  the 
survivor  of  them,  and  the  heirs  of  such  survivor,  to  the  use  of  my  nephew  John 
Jones,"  on  certain  conditions,  '^  and  to  the  first  and  every  other  son  of  the  said 
John  Jones."  Now  here  the  limitation  over  to  the  use  of  John  Jones  is  only 
'<  if  none  of  these  cases  should  happen,"  of  which  the  principal  was  his  daughter 
leaving  a  child  at  the  time  of  her  death ;  which  is  equivalent  to  saying,  if  my 
daughter  should  die  leaving  no  child;  and  shows  an  intent  that  the  estate  should 
only  go  over  on  failure  of  the  issue  of  the  daughter.  If  it  were  otherwise,  if  the 
daughter  had  had  a  child,  and  that  child  had  died  in  her  Ufe  time  leaving  issue, 
the  estate  would  have  gone  over. 

This  brings  us,  secondly,  to  the  consideration,  whether  the  words  will  warrant 
the  construction  of  the  daughter  taking  an  estate  tail.  At  the  the  time  of  mak- 
the  will,  and  at  the  testators  death,  the  daughter  was  unmarried,  and  had  no 
child.  We  think,  then,  that  the  word  *^  child^'  was  not  a  desi^atio  personam,  but 
^comprehended  a  class,  and  this  case  is  like  Bifield's,  cited  and  rehed  on  by  Lord  ^t-e 
Hale  in  King  v.  MelHng,  1  Yentr.  231,  'f  A  devise  to  A.,  and  if  he  dies  ^ 
not  having  a  son,  then  to  remain  to  the  heirs  of  the  testator.  Son  was  there 
taken  to  be  used  as  nomen  coUeotivum,  and  held  an  entail :"  and  other  cases  to 
the  same  effect  were  cited  in  the  argument. 

Another  question  was  raised  in  favour  of  the  lessor  of  the  plaintiff,  that  the 
recovery  was  insufficient  in  consequence  of  the  estates  not  being  of  the  same 
quality.  But  we  think  that  there  is  no  reason  for  making  any  distinction  of 
this  sort,  and  that  the  interest  vested  in  the  daughter  of  the  testator  Was  through- 
out of  the  same  quality. 

Beinff  of  opinion,  therefore,  that  the  daughter  was  seised  of  an  estate  tail,  we 
think  the  recovery  was  good.  The  postea  in  consequence  must  be  delivered  to 
the  defendant.  Postea  to  defendant. 


^i'DOE  dem.  THOMAS  HICKMAN  «.  JOHN  HICKMAN,  WILLIAM  ^^.^ 
HICKMAN,  ABRAHAM  PASSMORE,  and  HENRY  HICKMAN,  t  ^^ 

At  a  Court  Baron  0.  surrendered  copyhold  premises  to  the  use  of  J.  H.  for  life,  and  after 
his  decease  to  the  use  of  such  person  for  such  estate  as  J.  H.  should  by  will  attested  by 
three  witnesses  appoint;  and  in  default  of  meh  uppointment  to  the  use  of  the  heirs  and 
assigns  of  J.  H.  for  erer. 

J.  H.  was  admitted  on  such  surrender,  and  afterwards  by  will  attested  by  tteo  witnesses 
only,  devised  the  premises  to  W.  and  J.,  and  died  without  having  made  any  other  sur- 
render or  will : 

Held,  that  although  the  will,  attested  by  only  two  witnesses,  was  not  a  good  execution  of 
the  power  given  to  J.  H.  by  the  surrender,  it  operated  on  the  reversion  vested  in  him  in 
default  of  appointment,  and  that  the  want  of  a  surrender  to  the  use  9i  such  will  was 
eured  by  65  G.  3,  c.  192. 
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EjscrrsfENT  for  lands  and  premiBes  in  the  county  of  Stafford.  The  declara- 
tion contained  two  demises  in  the  name  of  Thomas  Hickman.  Plea,  the  gene- 
lal  issue.  The  cause  came  on  at  the  Spring  assizes  for  the  county  of  Stafford^ 
1832,  when  the  jury  found  a  verdict  for  the  lessor  of  the  plaintiff^  subject  to  the 
opinion  of  this  Court  on  the  following  case : — 

On  the  16th  of  July  1806,  at  a  court  baron  holden  for  the  manor  of  Sedgley 
in  the  county  of  Stafford,  Edward  Cox  of  Sedjgley,  gentleman,  and  Mary  his 
wife,  surrendered  into  the  hands  of  the  lord  of  the  said  manor,  all  that  cot- 
tage, or  dwelling-house  (therein  particularly  described)  in  the  occupation  of 
John  Hickman,  together  with  the  use  of  taking  water  from  a  well  in  the  ad- 
joining premises,  as  then  used  and  enjoyed  by  the  said  John  Hickman,  to  the 
use  of  him  John  Hickman,  for  and  during  the  term  of  his  natural  life ;  and  af- 
ter his  decease  to  the  use  of  such  person  or  persons,  and  for  such  estate  and  estates, 
ends,  intents  and  purposes,  as  the  said  John  Hickman  should  by  any  other  sur- 
render or  by  his  last  will  and  testament  in  writing,  such  will  to  be  by  him  duly 
executed  in  the  presence  of  and  attested  by  three  or  more  credible  witnesses, 
;^^^1  surrender,  devise,  limit,  ^direct  or  appoint;  and  in  default  of  such  surren* 
^  der,  &c.  to  the  use  of  the  heirs  and  assigns  of  the  said  John  Hickman 
for  ever  at  the  will  of  the  lord  according  to  the  custom  of  the  said  manor.  At 
the  same  court  John  Hickman  was  duly  admitted  upon  the  said  surrender.  This 
ejectment  was  brought  to  recover  possession  of  the  surrendered  premises.  Tho- 
mas Hickman,  the  lessor  of  the  plaintiff,  is  the  eldest  son  and  heir,  at  law,  and 
heir  according  to  the  custom  of  tne  said  manor  of  John  Hickman  the  surren- 
deree. 

On  the  19th  of  December,  1806,  the  said  John  Hickman  made  his  will  in 
writing,  in  the  presence  of  and  attested  by  two  witnesses  only,  and  thereby  de- 
Tised  the  premises  to  his  wife  for  her  life,  and  after  her  death  to  the  defendants 
William  and  John  Hickman,  subject  to  certain  charges.  The  testator's  wife 
died  in  his  lifetime.  John  Hickman  the  testator  di^  on  the  17th  of  AprU, 
1817,  without  having  made  any  surrender  of  the  premises,  or  executed  any  other 
will  than  that  before-mentioned.  The  question  for  the  opinion  of  the  Court  was, 
whether  Thomas  Hickman,  the  lessor  of  the  plaintiff,  was  entitled  to  recover 
possession  of  the  premises  f    This  case  was  argued  in  last  Trinity  term. 

B.  F.  Richardi  for  the  lessor  of  the  plaintiff.  The  lessor  of  the  plaintiff,  the 
heir  at  law  of  John  Hickman  the  surrenderee,  is  entitled  to  recover,  because  the 
will  under  which  the  defendants  claim  was  not  executed  in  the  presence  of  three 
witnesses,  as  required  by  the  terms  of  the  surrender.  It  may  be  said,  that 
although  the  will  does  not  operate  as  an  execution  of  the  power,  it  may  operate 
*581  ^^  ^^  reversion  in  fee  which  in  default  of  ^appointment  was  vested  in 
-*  the  testator,  and  that  the  case  is  then  to  be  considered  as  if  no  surrender 
whatever  had  been  made,  which  defect  will  be  supplied  by  the  statute  55  G. 
3,  c.  192.  That  statute,  however,  applies  to  cases  where  there  has  been  no  sur- 
render whatever  to  the  use  of  a  will,  and  not  to  a  cascr  where  a  surrenderee 
having  taken  a  surrender  to  the  use  of  a  will  which  he  himself  has  required  to 
be  executed  in  a  particular  form,  afterwards  makes  a  will  wantine  these  formali- . 
ties.  The  statute  recites  that  inconvenience  has  resulted  from  the  necessity  of 
making  surrenders,  and  enacts  that  where  copyhold  tenants  may,  by  will,  dispose 
of  copyhold  tenements,  the  same  having  been  surrendered  to  such  uses  as  should 
be  declared  by  such  will,  eveiy  disposition  made  by  such  will  of  any  such  copy- 
hold tenements  shall  be  as  valid,  although  no  surrender  shall  have  been  made  to 
the  use  of  the  last  will  and  testament  of  such  person,  as  it  would  have  been  if  a 
surrender  had  been  made  to  the  use  of  such  will.  Here  there  has  been  a  sur- 
render to  the  use  of  a  will,  to  be  executed  in  a  particular  form  pointed  out  in 
the  surrender.  Before  the  statute,  it  is  quite  clear  that  the  copyhold  land  would 
not  have  passed  except  by  a  will  so  executed.  Section  3,  enacts  that  nothing  in 
that  act  contained  shall  be  construed  <'  to  render  valid  and  effectual  any  devise 
or  disposition  of  any  copyhold  lands,  tenements,  or  hereditaments  which  would 
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be  inyalid  or  inefieotaal  if  a  surrender  had  been  made  to  the  use  of  the  last  will 
and  testament  of  the  person  attempting  to  dispose  of  the  same/'  Construing 
the  first  and  third  sections  together,  it  is  quite  clear  that  the  statute  does  not 
apply  to  a  case  like  the  present. 

*Jervi$,  contri.  The  surrender  was  to  the  use  of  John  Hickman  for  ^^^^ 
life,  and  t^r  his  decease  to  the  use  of  such  person  as  he  should  by  will  ^ 
executed  in  the  presence  of  three  witnesses  appoint;  and  in  default  of  such  sur- 
render or  appointment,  to  himself  in  fee.  There  has  been  no  will  executed  in 
the  presence  of  three  witnesses,  and  consequently  there  has  been  a  de&ult  of 
such  appointment  as  is  pointed  out  in  the  surrender ;  the  fee,  therefore,  Tested 
in  the  testator ;  and  the  will  afterwards  made,  though  it  does  not  operate  as  a 
good  execution  of  the  power,  will  operate  on  the  reyersion  in  fee,  and  the  want 
of  a  surrender  to  the  uses  of  that  will  which  was  actually  executed  in  this  case, 
will  be  supplied  by  the  statute.  Cur,  adv.  vuU. 

Parks,  J.,  in  the  course  of  this  term,  delivered  the  judgment  of  the  Court 

It  was  admitted  in  this  case,  on  the  part  of  the  defendants,  that  the  will  of 
John  Hickman  was  not  a  good  execution  of  the  power  given  to  him  by  the  sur- 
render of  the  16th  of  July,  1806,  in  consequence  of  its  not  having  been  executed 
in  the  presence  of,  and  attested  by,  three  witnesses }  but  it  was  contended,  that 
it  might  operate  on  the  reversion  in  fee  which  was  vested  in  him  in  default  of 
appointment,  and  that  the  want  of  a  surrender  to  the  use  of  his  will  was  cured 
by  the  statute  55  G-.  3,  c.  192.  It  is  clear  that  if  there  had  been  a  surrender 
previously  made  by  John  Hickman  to  the  use  of  his  will,  the  will  would  have 
conveyed  his  interest,  notwithstanding  it  was  attested  only  by  two  witnesses,  for 
copyholds  are  neither  within  the  statute  of  wills  nor  the  statute  of  frauds.  And 
where  a  man  hath  both  a  power  and  an  '*'intereBt,  an  instrument,  if  it  be  p  i^o^r^ 
sufficient  for  the  purpose,  may  operate  as  a  conveyance  of  the  interest,  ^ 
although  it  be  defective  as  an  execution  of  the  power.  It  was  argued  for  the 
lessor  of  the  plaintiff,  that  this  was  not  a  case  within  the  statute  55  G.  3,  c. 
192 :  but  we  see  no  reason  for  saying  so.  That  statute  enacts,  that  in  idl  oases 
where,  by  custom,  any  copyhold  tenant  may,  by  his  last  will,  dispose  of  or  ap- 
point his  copyhold  tenements,  the  same  having  been  surrendered  to  such  uses 
as  should  be  declared  by  such  last  will,  every  disposition  made  or  to  be  made  by 
any  such  last  will,  by  any  person  who  shall  die  after  the  passing  of  that  act,  of 
any  such  copyhold  tenements,  or  of  any  rieht,  title,  or  interest  in  or  to  the 
same,  shall  be  as  valid  and  effectual  to  aU  intents  and  purposes,  although  no 
surrender  shall  have  been  made  to  the  use  of  the  last  will  and  testament  of  buch 
person,  as  the  same  would  have  been  if  a  surrender  had  been  made  to  the  use  of 
such  will.  Here  John  Hickman  died  after  the  passing  of  that  act ;  and,  there- 
fore, the  disposition  by  his  will  was  as  valid  as  if  a  surrender  had  been  made  to 
the  use  of  it. 

We  think,  therefore,  that  judgment  must  be  entered  for  the  defendants. 

Judgment  for  the  defendants. 


♦The  KINO  v  THOMAS  ANDREWS  ADAMES.  [*61 

Lands  are  rateable  to  the  relief  of  the  poor,  in  proportion  to  the  net  rent  which  a  tenant 
at  rack  rent  would  pay,  he  discharging  all  rates,  charges  and  outgoings  :  and  therefore 
an  occupier  (whatever  be  his  interest)  of  land  which  requires  to  be  protected  from 
floods  at  an  occasional  expense  defrayed  by  a  sewer's  rate  is  not  rateable  to  the  poor  at 
the  same  sum  as  the  occupier  of  lands  of  similar  quality  and  equal  annual  produce  in 
the  same  parish  not  liable  to  the  sewer's  rate;  but  he  should  berated  at  that  sum,  minus 
the  sewer's  rate. 

Bt  a  rate  for  the  relief  of  the  poor  of  the  parish  of  Pagham  in  Sussex,  aUowed 
November  1880^  the  defendant,  who  was  owner  and  occupier  of  lands  lying  with- 
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io  a  district  of  the  parish  called  Pagham  Level,  was  assessed  at  Is.  Sd.  in  the 
pound  on  the  sum  of  312/.  14<.  bd.  annual  value,  against  which  he  appealed. 
The  appeal  coming  on,  to  be  heard  at  the  April  sessions  1831,  was  respited ;  and 
in  the  mean  time  it  was  referred  bj  the  Court  to  three  valuers,  to  survey  and 
Talue  the  parish.  At  the  July  sessions,  1831,  the  valuers,  having  made  their 
valuation,  stated  that  the  amount  assessed  by  them  upon  each  occupier  of  lands 
within  the  parish,  was  the  sum  which  th^  considered  the  land  would  let  for, 
but  that  they  had  not  made  any  allowance  for  moneys  paid  for  sewers'  rates.  The 
seflsions  confirmed  the  valuation,  subject  to  the  opinion  of  this  Court,  on  the 
question  whether  or  not  the  sewers'  rate  paid  by  the  defendant  ought  to  have 
been  deducted  from  the  sum  assessed  on  him  ?  The  valuers  stated  in  evidence 
that  the  sewers'  rate  was  universally  understood  to  be  a  landlord's  tax;  that  they 
had  never  been  called  upcm  to  make  any  deduction  from  the  value  of  lands  in 
respect  thereof;  and  that  they  would  not  have  thou^t  of  making  any  special 
note  on  the  point,  had  they  not  been  requested  on  uie  part  of  the  apnellant  to 
do  80,  in  consequence  of  the  pending  dispute.  ^The  sum  assessed  on  tne  defen- 
dant in  this  valuation  was  306/.  6d.  The  sewers'  rate  is  paid  by  those  oidy 
^gni  ^^o  ^'^  owners  '''of  binds  within  Pagham  Level.  This  case  was  argued 
^^^  m  hst  Easter  term.^a) 

Oapron  in  support  of  the  rate.  This  being  a  landlord's  tax,  the  question  is 
whether  it  ought  to  be  deducted  from  the  sum  at  which  the  appellant  is  rated, 
he  being  proprietor  as  well  as  occupier  ?  As  a  matter  of  convenience,  the  rent 
bona  fide  paid  by  a  tenant  has  for  many  years  been  adopted  as  the  critterion  on 
which  the  poor  rates  are  framed.  The  poor  rate  is  therefore  necessarily  consid- 
ered as  an  occupation  rate.  The  sewers'  rate,  on  the  contrary,  is  admitted  to  be 
a  burthen  on  the  landlord,  depending,  like  many  other  charges^  on  the  nature 
and  situation  of  his  estate  or  nis  interest  therein.  Land-tax,  ground  and  quit 
rents,  Ac.,  which  are  charges  on  the  landlord,  are  never  deducteid.  [Parks,  J. 
The  effect  of  the  decision  of  the  sessions,  is  to  make  land  requiring  expense  to 
protect  it  from  the  sea  of  the  same  value  as  land  not  requiring  that  expense.]  It 
is  of  the  same  value  to  the  party  liable  to  the  poor  rate,  i.  e.  the  occupier. 
[Parkje,  J.  But  the  real  profit  derivable  from  the  knd  is  pro  tanto  diminished.] 
So  it  is  where  the  land-tax  is  unredeemed,  yet  no  deduction  was  ever  claimed  on 
that  ground.  Again,  where  money  is  laid  out  in  improvements,  as  drainage,  &o., 
under  which  head  the  sewers'  rate  may  be  fairly  classed,  no  allowance  is  made  in 
respect  of  it,  even  for  interest  oa  the  capital  so  employed.  Neither  is  the  state 
of  the  farm  buildings  ever  made  the  subject  of  consid^tion,  though,  in  order  to 
render  them  available  for  the  beneficial  occupation  of  the  properly,  an  extensive 
outky  may  be  often  necessaiy,  and  the  landlord  has  a  right  to  debit  the  land  with 
^1  ^interest  on  his  capital  so  expended,  as  well  on  that  more  inmiediately  ap» 

-*  plied  to  the  cultivation  of  the  farm  and  the  purchase  of  stock  for  that  pur- 
pose. If  this  be  so  why  should  the  sewers'  rate  be  deducted  t  The  profits  of 
the  land  are  equally  affected  in  both  cases.  There  is  another  view  of  the  sub- 
ject, with  reference  to  the  amount  of  the  landlord's  interest.  Suppose  he  holds 
under  an  ecclesiastical  lease,  paying  every  seventh  year  a  heavy  but  certain  fine 
for  renewal,  this  fine  must  constitute  a  portion  of  ms  necessaiy  expenses  in  re- 
spect of  the  land,  yet  cannot  either  annually  or  in  any  other  mode  affect  the  rate. 
It  might  even  be  contended  that  annuities  payable  out  of  the  landlord's  estate, 
interest  on  mortgages,  and  other  incumbrances  of  this  kind  must  become  the  sub- 
jects of  consideration,  if  we  lose  sight  of  what  has  always  been,  in  practice  at 
least,  the  basis  of  the  poor  rate;  viz.,  the  beneficial  occupation.  According  to 
the  argument  which  must  be  maintained  on  the  other  side,  two  adjoining  farms 
of  equal  productive  value,  and  under  precisely  similar  circumstances,  must  be 
differently  rated  if  the  owner  happens  to  occupy  one  and  let  the  other;  for  it  will 
not  be  contended  that  the  tenant  can  claim  relief,  as  he  is  clearly  not  aggrieved 

(a)  Before  Lord  Tenterden,  0.  J.,  Littledale,  Park  and  Patteson,  Js. 
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by  the  rate.     The  whole  present  system  of  rating  must  be  abandoned^  and  a  new 
principle  adopted  in  almost  every  parish. 

Long  and  W,  H.  Scott  contrsL.  Undoubtedly  in  assessing  land  to  the  relief 
of  the  poor^  rent  is  in  ordinary  cases  to  be  the  criterion  of  the  annual  value  of 
the  land  to  an  occupier.  That  is  a  good  general  rule,  but  it  is  not  universal, 
for  suppose  land  would  give  a  profit  just  sufficient  to  pay  the  expenses  of  culti- 
vation and  no  *more,  tnere  would  then  be  no  rent,  but  it  cold  not  be  r*z»4 
said  that  such  land  should  pay  nothing.  The  statute  43  Eliz.  c.  2,  re-  *• 
quires  the  churchwardens  and  overseers  to  raise  competent  sums  by  the  taxation 
of  every  occupier  of  land  according  to  the  ability  of  the  parish.  The  object 
undoubtedly  was  to  subject  to  rate  the  profit  equally  which  accrues  from  every 
species  of  property  in  the  parish.  In  practice,  personal  property  has  been  given 
up,  on  account  of  the  difficulty  of  aacertaining  its  amount,  but  as  to  real  proper- 
ty, the  principal  of  equality  is  preserved.  It  cannot  be  said  that  a  farm  bur- 
dened with  a  tax  by  reason  of  its  being  necessary  to  provide  against  the  ravages 
of  the  sea,  is  of  equal  value  with  another  which  is  not  burdened  with  that  tax. 
It  may  be  considex^  in  the  same  light  as  if  part  of  the  land  had  been  swal- 
lowed up  by  the  sea.  It  is  difficult  to  say  why  rent,  which  is  the  landlord's 
share  of  the  profit  of  the  land,  has  been  made  the  criterion  of  the  annual  value 
to  an  occupier.  It  may  be  convenient  that  it  should  be  so,  but  it  is  not  the  true 
criterion.  The  tenant^s  and  landlord's  profit  will  vary  respectively  according  to 
the  fertility  of  the  land.  K  it  be  a  very  rich  soil,  the  landlord's  share  of  the 
profit  (the  rent)  will  be  in  greater  proportion  to  the  whole  value;  if  it  be  very 
poor  land,  it  wUl  be  smaller.  [LordTENTERDEN,  C.  J.  Is  there  any  instance  of 
an  express  deduction  in  the  rent  on  account  of  paying  sewers'  rate  or  land  tax?] 
There  is  none  known  of.  [Lord  Tenterdbn.  Suppose  one  owner  of  land  in  a 
parish  to  redeem  his  land  tax  and  others  not.  The  person  who  has  redeemed 
the  land  tax  ha£  paid  his  money;  the  other  has  it  to  pay.  Then  if  the  land  got 
into  other  hands,  could  the  tenant  on  whose  land  *the  land  tax  has  not  r^t^Q^ 
been  redeemed,  claim  to  be  rated  differently?]  The  subject  of  rate  is  ^ 
the  landlord's  profit.  Whatever  diminishes  that  profit  ousht  also  to  reduce  the 
rate.  The  rent  here  is  not  the  landlord's  real  share  of  the  profit,  because  his 
profit  is  the  rent  less  the  sewer's  rate.  The  net  annual  profit  is  the  gross  profit, 
deducting  thereout  the  expenses  of  cultivation,  the  interest  of  money  laid  out 
in  stocking  the  land,  &c.  Kex  v.  Lord  Granville,  9  B.  &  0.  188 ;  Rex  v.  Low- 
er Mitton,  9  B.  &  C.  810;  Rex  v.  Tomlinson,  9  B.  &  C.  163;  Rex  v.  The  Ox- 
ford  Canal  Company,  10  B.  &  C.  163  ;  Rex  Joddrell,  1  B.  &  Ad.  403.  [Lord 
Tenterden,  C.  J.  Suppose  the  land  had  been  let  and  the  landlord  had  paid 
sewers'  rates,  could  the  tenant  have  been  relieved?]  There  is  no  reason  why  he 
should  not  if  he  and  the  landlord  had  entered  into  an  aCTeement  on  this  point; 
but  even  without  an  agreement,  the  sewers'  rate  would  bo  considered  in  fixing 
the  rent.  The  rent,  if  the  land  were  let  and  the  sewers'  rate  allowed  for  in  it, 
would  be  a  fair  criterion  of  the  value.  [Lord  Tenterden,  C.  J.  Of  the  value  to 
the  occupier,  but  not  of  the  property.  Park,  J.  It  is  immaterial  whether  the 
landlord  or  tenant  occupies.  The  sewers'  rate  is  an  outgoing  which  diminishes 
the  annual  profit  to  whoever  pays  it.] 

Parke,  J.,  now  delivered  the  judgment  of  the  Court. 

The  question  for  the  opinion  of  the  Court  in  this  case,  is,  in  effect,  whether 
the  occupier  of  lands  in  a  district  of  the  parish  of  Pagham,  which  is  liable  to  be 
flooded,  and  is  protected  from  floods  at  a  certain  occasional  expense,  (for  that  is 
the  nature  of  the  sewers'  rate),  ought  to  be  rated  at  the  same  sum  as  the  occupier 
of  lands  of  similar  *quality  and  of  equal  annual  produce,  lying  in  the  same  ^  ^n/* 
parish,  but  not  liable  to  the  same  expense.  L 

We  are  of  opinion  that  he  ought  not.  It  is  obvious  that  the  average  annual 
net  profit  of  one  description  of  land  is  not  the  same  as  that  of  the  other ;  and, 
both  upon  principle  and  authority,  we  think  the  rate  ought  to  be  made  in  pro- 
portion to  that  profit.     The  statute  43  Eliz.  c.  2,  requires  the  churchwartkns 
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and  oyerseers  to  raise  competent  soms^  by  the  taxation  of  every  occupier  of  lands, 
according  to  the  ability  of  the  parish :  nothing  is  expressly  said  as  to  the  prin- 
ciple upon  which  the  rate  should  be  made,  but  it  is  implied  that  it  must  be  made 
with  equality,  and  with  some  reference  to  the  subject  of  occupation. 

Now  it  is  quite  clear  it  ought  not  to  be  made  according  to  the  profit  derived 
by  the  occupier  himself^  for  if  that  were  so,  the  rate  must  vary  according  to  the 
nature  of  the  occupier's  interest.  An  occupier  who  is  tenant  at  will  at  rack-rent, 
and  therefore  receives  a  less  share  of  the  annual  profit  of  the  land  than  one  who 
ia  tenant  for  years  at  a  small  rent,  and  still  less  than  one  who  is  a  tenant  in  feo 
simple,  and  pays  none  at  all,  would  be  rateable  at  a  less  sum;  a  proposition 
which  was  never  yet  contended  for. 

Again,  it  is  quite  clear,  that  though  the  occupier  is  the  person  who  nominally 
pays  the  tax,  it  is  in  reality  paid  by  the  beneficial  owner,  and  is  a  charge  upon 
the  land.  In  proportion  as  the  average  tax  which  the  tenant  has  to  pay,  is 
greater,  in  the  same  proportion  will  he  give  less  rent  to  the  owner.  Ultimately, 
in  the  long  run,  this  will  always  be  the  case ;  though  when  the  tenancy  is  for  a 
term  more  or  less  long,  the  burthen  upon  the  land  is  postponed  for  a  greater  or 
less  period.  This  being  so,  it  follows  that,  in  order  to  make  an  equal  rate,  the 
fg*<l  ^^ture  of  the  occupier's  interest  must  be  disregarded,  and  the  rate  im- 

'  ^  posed  according  to  some  value  of  the  subject  of  occupation.  Usage  and 
convenience  have  established  this  value  to  be  not  that  of  the  estate  or  property 
itself,  but  that  of  the  profit  which  is  or  mieht  be  made  from  the  estate  or  pro- 
perty; and  as  it  would  be  very  difficult  and  extremely  troublesome  to  ascertain 
the  precise  value  of  that  profit  during  the  time  for  which  each  rate  is  made,  and 
in  case  of  occasional  profit  both  troublesome  and  unjust,  (Rex  v,  Mirfield,  10 
East,  219,  Hex  v,  Hull  Dock  Company,  5  M.  &  S.  394,)  to  make  a  rate  for  a 
hurge  sum  at  one  time  and  a  small  one  or  none  at  another,  upon  the  same  land, 
the  rule  has  been  to  assess  according  to  the  annual  profit  of  tne  land ;  or  where 
the  produce  is  not  matured  in  one  year,  then  upon  an  average  of  years,  from 
which  profit  deductions  are  allowed  for  all  the  expenses  neceesary  to  its  produc- 
tion, it  is  not  material  whether  the  whole  or  a  certain  aliquot  part  of  that  net 
profit  be  rated,  provided  all  lands  of  the  same  description  are  rated  equally  upon 
that  aliquot  proportion  of  the  profit;  and  in  practice  it  is  usual,  and  it  is  most 
convenient,  to  rate  lands  at  the  rack-rent  which  they  would  pay  to  a  landlord,  or 
some  certain  portion  of  it,  the  tenant  paying  all  rates,  charges  and  outgoings ; 
which  is  in  effect  rating  according  to  a  part  of  the  net  profit  only;  but  provided 
it  be  the  same  aliquot  part  in  all  cases,  it  makes  no  difference. 

Farther,  if  the  subject  of  occupation  be  of  a  perishable  nature,  or  require  an 
annual  expense  to  secure  its  existence,  an  allowance  ou^ht  to  be  made  on  this 
account ;  for  the  total  annual  profit  is  not  the  net  annual  profit ;  a  part  must  bo 
♦681  ^'  aside  for  the  restoration  and  maintenance  *of  the  subject  of  occupation. 
■'  It  is  on  this  principle  that  buildings  have  been  permitted  to  be  rated  at 
less  in  proportion  than  arable  and  other  land.  The  cases,  especially  those  of  a 
more  recent  date,  in  which  the  principle  of  rating  has  been  more  fully  discussed 
and  considered,  will  be  found  to  have  established  this  rule  of  rating,  which  is, 
in  other  words,  that  all  lands  are  to  be  assessed  in  proportion  to  the  net  rent 
which  a  tenant  at  rack-rent  would  pay,  he  discharging  all  rates,  charges  and 
outgoings. 

It  may  be  sufficient  to  refer  to  the  following  authorities  in  support  of  this  posi- 
tion. Rex  V.  The  Birmingham  Gas  Light  and  Coke  Company,  1  B  &  C.  606, 
Bex  V.  Hull  Dock  Company,  3  B.  &  C.  616,  Rex  v.  Attwood,  6  B.  &  C.  277, 
Kex  V.  Trustees  of  the  Duke  of  Bridgewater,  9  B.  &  C.  68,  Rex  v.  Tomlinson, 
0  B.  &  C.  163,  Rex  v.  Lower  Mitton,  9  B.  &  C.  810,  Rex  v.  The  Oxford  Canal 
Company,  10  B.  &  C.  163,  Rex  v.  Joddrell,  1  B.  &  Ad.  403.  It  remains  only 
to  apply  the  principle  to  the  present  case,  and  there  can  be  no  difficulty  in  say- 
ing, that  land  which  requires  some  occasional  expenditure  to  preserve  it  from 
hemg  damaged  by  water,  and  to  make  it  as  productive  as  it  is,  would  let  for 
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less  rent  than  similar  land  which  requires  none,  the  tenant  defraying  amongst 
others  that  occasional  expenditure.  In  other  words,  the  net  average  annual  profit 
of  hoth  is  not  the  same,  and  consequently  the  rate  ought  not  to  be  the  same. 

In  the  course  of  the  argument  a  question  was  asked,  whether  land  of  which 
ihe  land-tax  was  redeemed  ought  to  be  rated  higher  than  land  of  the  same 
quality,  which  is  still  chargeable  with  the  tax.  The  answer  is,  that  it  ought 
not:  the  annual  net  profit  of  both  is  the  same,  ^though  such  annual  p^^g 
profit  in  the  latter  case  is  liable  to  a  tax  from  which  it  is  by  law  ex-  ■- 
empted  in  the  former.     The  rate  in  the  present  case  must  therefore  be  amended. 

I  must  add  that  this  is  the  judgment  of  myself  and  my  brothers  Littledale 
and  Pattesou;  who  heard  the  argument.  Lord  Tenterden  was  of  a  different 
opinion. 

TauntoN;  J.;  then  said  that  he  concurred  in  the  judgment  delivered. 


The  Company  of  Proprietors  of  the  WITHAM  Navigation  v,  PADLEY  and 

Others.    Mv.  2. 

In  trespass  against  snnrejors  of  the  highways  for  pnlling  down  a  watch-house,  the  act  13 
G.  3|  0.  78,  8.  82,  does  not  enable  them  under  a  plea  not  gnilty,  to  jostifj  the  removing 
it  as  being  a  nuisance  on  the  highway. 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  and  pulling  down  a 
watch-house.  Plea,  general  issue.  At  the  trial  before  Parke,  J.,  at  the  Lincoln 
Summer  assizes,  1832,  the  pulling  down  the  watch-house  was  admitted ;  and 
the  defence  was  that  it  was  placed  on  the  highway,  and  that  the  defendants,  as 
surveyors  of  the  highways,  (after  notice)  pulled  it  down,  being  a  public  nuisance 
and  obstruction.  The  learned  Judge  was  of  opinion  that  uiough  the  locus  in 
quo  was  a  highway,  and  the  watchhouse  erected  thereon  a  nuisance,  the  de- 
fendants could  not  justify  the  pulling  of  it  down  under  the  general  issue;  and 
he  directed  the  jury  to  find  a  verdict  for  the  plaintiff. 

Amos  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  13  G. 
S,  c.  78,  s.  82,  enacts,  that  '<  if  any  action  shall  be  commenced  against  any 
person  for  any  *thing  done  in  pursuance  of  that  act,  the  defendant  may  ^^^^ 
plead  the  general  issue,  and  give  the  act  and  the  special  matter  in  evidence,  I- 
and  that  the  same  was  done  in  pursuance  and  by  the  authority  of  the  act.''  The 
removal  of  an  obstruction  of  this  sort  was  incident  to  the  general  duties  of  a  sur- 
veyor of  the  highways.  By  section  12,  "  the  surveyors  are  to  view  all  high- 
ways, &c. ;  and  in  case  they  shall  observe  any  nuisances,  encroachments,  ob- 
structions, or  annoyances,  cofUrary  to  the  directions  of  thai  acty  they  are  to  cause 
notice  to  be  given  to  any  person  doing,  committing,  or  permitting  the  same;  and 
if  such  nuisance,  &c.  shall  not  be  removed  within  twenty  days  after  such  notice, 
then  the  surveyors  are  authorized  to  remove  the  same,  and  are  to  be  reimbursed 
their  expenses  by  the  party  offending."  The  ninth  section  is  confined  to 
moveables  only,  but  this  is  general,  and  extends  to  every  obstruction.  In  the 
case  of  obstructions  and  nuisances  to  highways,  the  remedy  by  indictment  is 
often  inadequate,  and  more  prejudicial  to  the  prosecutor  than  the  evil  complained 
of.  A  summary  power  of  removing  annoyances  is  highly  desirable :  and  the 
surveyors,  rather  than  private  individuals,  ought  to  execute  that  power.  But  the 
surveyors  may  not  be  obstructed  by  a  nuisance  of  this  kind  in  respect  of  their  in- 
dividual convenience  of  passage,  and,  if  not,  they  cannot  plead  the  special  justifi- 
cation which  would  be  adapted  to  such  a  case.  They  justify,  as  acting  in  exer- 
cise of  their  public  duty;  and  it  is  clear  that  whatever  they  are  authorized  to  do 
in  discharge  of  that  duty,  may  be  given  in  evidence  under  the  general  issue.  The 
wateh-house  in  question  was  an  impediment  to  the  execution  of  'Hhe  directions 
of  the  act/'  inasmuch  as  it  impeded  the  freedom  of  the  passage,  which  the  sur- 
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^^1  vejors  were  directed  to  preflerve,  and  preve&tfed  *tlie  repiirof  the  highway, 
^  whieh  it  was  their  duty  to  BUperintend. 

Parke,  J.  I  can  find  no  proyision  in  the  act  of  parliament,  authorising  the 
surrejors  to  remove  a  building  or  house  erected  upon  the  highway.  They  are 
empowered  by  eection  12,  to  remove  any  nuisances,  encroachmenta,  oUtructionSj 
or  annoyaneea,  made,  committed,  or  permitted  contrary  to  the  directions  of  that 
ad.  By  section  9,  persons  laving  any  stone,  timber,  &o.  upon  the  highway  are 
subjected  to  a  penialty;  and,  by  section  10,  after  notice  by  the  surveyor,  stone, 
timber,  &c.  laid  within  fifteen  feet  of  the  centre  of  the  highway,  may  be  removed 
by  the  owner  of  the  adjacent  lands,  or  any  other  person,  by  otder  of  a  justice  of 
peace.  But  there  is  no  clause  which  authorises  the  removid  of  a  building  by  the 
surreyors.  The  making  of  this  watch-house,  therefore,  was  not  a  thing  done  con* 
traiy  to  the  directions  oi  that  act,  within  the  twelfth  section ;  and  the  pulling  of  it 
down  was  not  a  thing  done  in  pursuance  of  the  act,  witlun  the  eighty-second 
section;  the  defendants,  therefore,  could  not  give  it  in  evidence  under  the  general 
iasae. 

Taunton,  J.  concnrred. 

Patteson,  J.  Section  7,  compels  the  possessors  of  land  to  lop  the  trees  in  a 
particular  manner;  and  if  they  omit  to  do  so  after  notice,  two  justices  may 
order  them  to  be  cut«  This  seems  to  show  that  it  was  not  intended,  by  that  act, 
to  give  the  surveyors  a  power  of  removing  things  fixed  to  the  freehold. 

Rule  refused. 


♦72]  *BAXTER  v.  TAYLOR.   Nov,  8. 

A  reTeTBioner  cannot  maintain  an  action  on  the  case  against  a  stranger  for  merely  entering 
upon  his  land  held  bjr  a  tenant  on  lease,  though  the  entry  be  made  in  exercise  of  an 
alleged  right  of  way ;  such  an  act  daring  the  tenancy  not  being  necessarily  i^Juriotts  to 
the  reTersion. 

Declaration  stated  that  a  certain  close  called  Stoney  Butts  Lane,  situate  in 
the  parish  of  Halifaz  in  the  county  of  York,  was  in  the  possession  and  occupation 
of  J.  H.,  J.  E.,  and  J.  A.,  as  tenants  thereof  to  the  plaintiff,  the  reversion  thereof 
then  and  still  belon^ng  to  the  plaintiff;  yet  the  defendant,  well  knowing  the 
premises,  but  contriving  to  prejudice  and  aggrieve  the  plaintiff  in  his  reversionary 
estate  and  interest,  whilst  the  said  dose  was  in  the  possession  of  the  said  J.  H., 
J.  E.,  and  J.  A.,  to  wit,  on,  &c.  wrongfully  and  unjustly,  and  without  the  leave 
and  liceiise,  and  against  the  will  of  the  plaintiff,  put  and  placed  upon  the  said 
close  divers  large  quantities  of  stones,  and  continu^  the  same  for  a  long  space  of 
time,  to  wit,  from  thence  hitherto ;  and  also  with  the  feet  of  horses,  and  the 
wheels  of  carriages,  spoiled  and  destroyed  divers  parts  of  the  said  close,  whereby 
the  plaintiff  was  greatly  injured  in  his  reversionary  estate  and  interest  therein. 
Plea,  not  guilty.  At  the  trial  before  Parke,  J.  at  the  last  assises  for  the  county 
of  York,  it  appeared  that  the  plaintiff  was  seised  in  fee  of  the  closes  mentioned  in 
the  declaration,  which  he  had  demised  to  tenants;  that  the  defendant  had  with  his 
horses  and  cart  entered  upon  the  close  called  Stoney  Butts  Lane;  and  that  after 
notice  had  been  given  him  by  the  plaintiff  to  discontinue  so  doing,  he  claimed  to 
do  80  in  exercise  of  a  right  of  way.  The  learned  Judge  was  of  opinion,  that 
although  that  might  be  good  ground  for  an  action  of  trespass  by  the  occupier  of 
PY3  ^e  plaintiff's  farm,  '^'it  was  not  evidence  of  any  injury  to  the  reversionary 
^  estate,  and  therefore  that  the  action  was  not  maintainable;  and  he  non- 
suited the  plaintiff,  but  reserved  liberty  to  him  to  move  to  enter  a  verdict. 

F.  Pollock  now  moved  accordingly  Although  the  plaintiff  had  demised  his 
land  to  tenants,  yet  this  action  is  maintainable  for  the  injury  to  the  reversion. 
The  defendant  claimed  a  right  of  way,  and  persisted  in  going  on  the  land  after 
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notice.  The  trespass,  haying  been  commited  for  the  purpose  of  asserting  a 
right-,  was  calculated  to  weaken  the  evidence  ofthe  pluntiff's  title.  [Pabke^  J. 
The  tenant  might  have  maintained  trespass.]  The  landlord  could  not  compel 
his  tenant  to  bring  an  action ;  and,  therefore,  unless  he  has  a  remedy  in  this 
form  of  action,  he  has  none;  and  he  ought  to  have  some.  It  is  undoubtedly 
true  that  he  could  not  maintain  this  action  for  a  mere  trespass,  unaccompanied 
by  any  permanent  injury  or  any  claim  of  right;  but  it  is  different  where  the  act 
is  done  to  assert  a  right,  and  might  be  evidence  of  a  right  of  way.  [Parke,  J. 
Such  an  act  done  while  the  premises  were  out  on  lease,  would  not' be  evidence  of 
any  right  as  against  the  reversioner.]  In  Young  v,  Spencer,  10  B.  &  G.  145. 
which  was  case  by  the  owner  of  a  house  against  his  lessee  for  years  for  opening 
a  new  door,  whereby  the  house  was  weaJkened  and  injured,  and  the  plaintiff  pre- 
judiced in  his  reversionary  estate  and  interest  in  the  premises,  the  fiicts  were, 
that  the  lessee  did  open  the  door  without  leave,  but  the  house  was  not  in  any 
respect  weakened  or  injured  by  it :  and  it  was  held  *that  it  ought  to  be  ri^jA 
left  to  the  jury  to  say  whether  there  was  not  an  injury  to  the  plaintiff's  *- 
reversionary  right.  And  Lord  Tenterden,  C.  J.  said,  that  it  seemed  to  be  clear- 
ly established,  that  if  any  thing  be  done  to  destroy  the  evidence  of  title,  an  ac- 
tion is  maintainable  by  the  reversioner.  Here  then  it  ought  to  have  been  left 
to  the  jury,  whether  the  acts  done  by  the  defendant  under  a  claim  of  right  were 
not  injurious  to  the  plaintiff's  reversionary  interest,  inasmuch  as  they  were  cal- 
culated to  weaken  his  evidence  of  title. 

Taunton,  J.  I  think  there  should  be  no  rule  in  this  case.  Young  v,  Spencer,  10 
B.  &  C.  145,  is  not  in  point.  That  was  an  action  on  the  case  in  the  nature  of  waste 
by  a  lessor  against  his  own  lessee.  Here  the  action  is  by  a  reversioner  against  a  mere 
stranger,  and  a  very  different  rule  is  applicable  to  an  action  on  the  case  in  the  na- 
ture of  waste  brought  by  a  landlord  against  his  tenant,  and  to  an  action  brought  for 
an  injury  to  the  reversion  against  a  stranger.  Jackson  v.  Pesked,  1  M.  &S.  234, 
shews,  that  if  a  plaintiff  declare  as  reversioner,  for  an  injury  done  to  his  rever- 
sion, the  declaration  must  allege  it  to  have  been  done  to  the  damage  of  his  re- 
version, or  must  state  an  injury  of  such  permanent  nature  as  to  be  necessarily 
prejudicial  thereto,  and  the  want  of  such  an  allegation  is  cause  for  arresting  tho 
judgment.  If  such  an  allegation  must  be  inserted  in  a  count,  it  is  material,  and 
must  be  proved.  Here  the  evidence  was,  that  the  defendant  went  with  carts 
over  the  close  in  question,  and  a  temporary  impression  was  made  on  the  soil  by 
the  horses  and  wheels;  that  damage  was  not  of  a  permanent  but  of  a  transient 
♦nature;  it  was  not  therefore  necessarily  an  injury  to  the  plaintiff's  re-  r  *  ^r 
versionary  interest.  Then  it  is  said  that  the  act  being  accompanied  with  L 
a  claim  of  right,  will  be  evidence  of  a  right  as  against  the  plaintiff,  in  case  of 
dispute  hereafter.  But  acts  of  that  sort  could  not  operate  as  evidence  of  right 
against  the  plaintiff,  so  long  as  the  land  was  demised  to  tenants,  because,  during 
that  time  he  had  no  present  remedy  by  which  he  could  obtain  redress  for  such 
an  act.  He  could  not  maintain  an  action  of  trespass  in  his  own  name,  because  he 
was  not  in  possession  of  the  land,  nor  an  action  on  the  case  for  injury  to  the  re- 
version, because  in  point  of  fact  there  was  no  such  pcrmenant  injury  as  would 
be  necessarily  prejudicial  to  it;  as  therefore,  he  had  no  remedy  by  law  for  the 
wrongfal  acts  done  by  the  defendant,  the  acts  done  by  him  or  any  other  stranger 
would  be  no  other  evidence  of  right  as  against  the  plaintiff,  so  long  as  the  land 
was  in  possession  of  a  lessee.  In  Wood  v.  Veal,  5  B.  &  A.  454,  it  was  held, 
that  there  could  not  be  a  dedication  of  a  way  to  the  public  by  a  tenant  for  nine- 
ty-nine years,  without  consent  of  the  owner  of  the  fee,  and  that  permission  by 
such  tenant  would  not  bind  the  landlord  after  the  term  expired.  I  think  there- 
fore that  the  plaintiff  cannot  maintain  the  present  action ;  and  there  is  not 
doubt  sufficient  to  induce  me  to  think  that  there  ought  to  be  a  rule  nisi  for  a 
new  trial. 

Patteson,  J.     I  am  of  opinion  that  the  nonsuit  was  right.   Young  v.  Spen- 
cer, 10  B.  &  C.  145,  was  not  an  action  by  the  reversioner  against  a  stranger, 
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bat  by  a  landlord  against  his  tenant.  It  was  an  action  on  the  case  in  the  nature 
*  76  1  *^^  waste  to  entitle  a  revernoner  to  maintain  an  action  on  the  case 
-■  against  a  stranger,  he  must  allege  in  his  count,  and  prove  at  the  trial  an 
aetoal  injury  to  his  reversionary  interest.  It  is  said  that  this  action  is  main- 
tainable because  the  plaintiff's  title  may  be  prejudiced  by  a  trespass  committed 
under  a  claim  of  right;  but  then  for  such  an  injury  the  action  must  be  brought 
in  the  name  of  the  tenant,  who  is  the  person  in  the  actual  possession  of  the 
land.  It  is  true  the  landlord  cannot  bring  an  action  in  the  tenant's  name  with- 
out his  assent;  but  that  generally  speaking,  would  be  obtained  without  diffi- 
culty, and  may  be  always  made  matter  of  arrangement  between  the  landlord  and 
his  tenant.  The  landlord  may  even  provide  by  covenant  in  his  lease  that  he 
shall  be  allowed  to  sue  in  his  tenant's  name  for  any  trespass  committed  on  the 
land. 

Parke,  J.  I  am  clearly  of  opinion  that  there  was  no  injury  the  plaintiff's 
reversionary  interest;  and  to  entitle  him  to  maintain  this  action  it  was  necessary 
for  him  to  allege  and  prove  that  the  act  complained  of  was  injurious  to  his  rever- 
sionary interest,  or  that  it  should  appear  to  be  of  such  a  permanent  nature  as  to 
be  necessarily  injurious.  A  simple  trespass,  even  accompanied  with  a  claim  of 
right  is  not  necessarily  injurious  to  the  reversionary  estate,  and  what  Lord  Ten- 
terden  said  in  Young  v.  Spencer,  10  B.  &  C.  145,  must  be  construed  with  refer- 
ence to  the  subject-matter  then  under  consideration,  an  action  on  the  case  in 
the  natures  of  waste  by  a  reversioner  against  his  tenant.  Eule  refused. 


*77]  ROOTS  r.  LORD  DORMER.     Nov.  3. 

TTfaere  sereral  lots  are  knocked  down  to  a  bidder  at  an  auction,  and  his  name  marked 
against  them  in  the  catalogue,  a  distinct  contract  arises  for  each  lot ;  and  a  memoran- 
dom  signed  afterwards  bj  the  bidder,  stating  that  he  agrees  to  become  the  purchaser  of 
the  several  lots  set  against  his  name,  does  not  require  a  stamp,  though  the  aggregate 
exceed  201.  in  yalue,  no  single  lot  being  of  that  price. 

Case  by  the  plaintiff  as  purchaser  of  growing  crops  sold  under  a  fi.  fa.,  for 
distraining  and  converting  the  said  crops.  Plea,  the  general  issue.  At  the 
trial  before  Guselee,  J.,  at  the  Buckinghamshire  Summer  assizes,  1832,  it 
appeared  that  the  crops  were  sold  by  auction  under  certain  conditions,  which 
were  in  writing.  The  sixth  condition  stated  that  the  crops,  lots  57,  58,  &c., 
(to  67,  inclusive),  would  be  sold,  subject  to  the  covenants  contmned  in  a 
certain  indenture  of  lease  therein  recited.  The  eighth  condition  was,  "each 
purchaser  of  the  crops  to  sign  an  agreement  to  fmfil,  so  far  as  they  legally 
ought  to  do,  the  said  covenants."  Four  lots  were  knocked  down  to  the 
plaintiff  at  prices  below  201,  respectively,  but  amounting  in  the  whole  to  38/. ; 
and  on  the  same  day  he,  and  three  other  purchasers,  subscribed  the  followinp^ 
acknowledgment  at  die  foot  of  the  conditions : — "  We  do  hereby  consent  and 
agree  to  become  the  purchasers  of  the  lot  or  lots  specified  in  the  annexed 
catalogue  of  sale,  set  against  our  names  respectively,  according  to  the  terms 
mentioned  in  the  foresoinir  conditions.  Witness  our  hands  this  8th  of  March. 
1830.  ^   ^ 

(Signed)  W.  Roots,  lots  57,  59,  60,  66. 

Thomas  Jones,  lot  62. 

Charles  Bush,  lots  58,  and  63. 

Thomas  Miller,  lot,  &c. 
No  stamp  was  affixed. 

A  verdict  was  found  for  the  plaintiff,  and  leave  given  to  move  for  a  nonsuit 
on  a  point  which  it  is  unnecessary  to  state,  and  on  which  the  Court  refused 
anile. 
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Storks,  Seijt.,  in  making  this  application,  contended  *that  the  de-  v^jq 
fendant  was  at  all  events  entitled  to  a  new  trial,  as  the  acknowledgment  ^ 
aubscrihed  to  the  conditions  was  an  agreement  for  the  purchase  of  an  interest 
in  lands,  to  the  yalue  of  more  than  201. ;  and,  therefore,  ou^ht  not  to  have 
been  received  in  evidence  without  a  stamp.  The  lots  were,  mdeed,  knocked 
down  separately;  but  the  agreement  for  them,  as  aflberwards  reduced  into 
writing,  was  for  the  purchase  of  all  in  the  aggregate. 

Parks,  J.  I  think  this  was  a  separate  agreement  for  each  lot.  There 
was  a  distinct  contract  as  each  lot  was  knocked  down.  No  stamp,  therefore, 
was  requisite. 

Taunton,  J.,  concurred. 

Patteson,  J.  I  am  of  the  same  opinion.  Suppose  the  plaintiff  had  oom« 
plied  with  the  conditions  of  sale  as  to  three  lots,  and  not  as  to  the  fourth. 
In  declaring  ajninst  him,  must  the  agreement  have  been  stated  as  to  one 
entire  contract  for  all  the  four  lots  ?  Rule  refused.  (a)« 


HORN  V.  ION.    Nov,  5. 


It  is  a  good  answer  to  a  plea  of  bankniptcj,  that  the  certificate  was  obtained  by  fraud, 
though  the  enactment  to  that  effect  in  5  G.  2,  c.  30,  s.  7,  is  not  repeated  in  6  G.  4,c.  16. 

This  was  an  action  on  a  promissory  note  for  48?.,  pavable  on  demand. 
Plea,  first,  the  general  issue;  secondly,  a  general  plea  of  bankruptcy;  and 
thirdly,  a  *speciu  plea  of  bankruptcy.  RepHcation  to  the  last  plea  that  -  ^^g 
the  supposed  certificate  in  that  plea  mentioned  was  had  and  obtained  ^ 
by  the  defendant  unfairly  and  by  fraud,  and  upon  this  issue  was  joined.  At 
the  trial  before  Parke,  J.,  at  the  Summer  assizes  for  Westmoreland,  1831, 
evidence  was  given  to  prove,  and  the  jury  found,  that  the  defendant  had  pro- 
mised to  pay  Gliomas  Allen,  one  of  the  creditors  who  signed  the  certific»tte, 
in  full,  and  that  Allen  was  thereby  induced  to  sign  it.  It  was  objected  that 
under  the  6  Ot,  4,  c.  16,  s.  121,  it  was  not  competent  to  the  plaintiff  to 
insist  on  a  trial  at  nisi  prius  that  a  certificate  was  void  on  the  ground  of 
fraud.  The  learned  Judge  reserved  liberty  to  the  defendant  to  move  to 
enter  a  nonsuit.  A  rule  nisi  having  been  obtained  for  entering  a  nonsuit 
upon  the  objection  made  at  the  trial, 

John  Williams  and  Archbold  in  last  Trinity  term  shewed  cause,  before  Lord 
Tenterden,  0.  J.,  Littledale,  Ptoke,  and  Taunton,  Js.  Wherever  any  one 
of  the  creditors  is  induced  by  money  given  bv  the  bankrupt  or  by  a  third 
person,  to  sign  the  certificate,  it  is  void  on  the  ground  of  fraud  generally, 
though  there  be  no  express  provision  in  the  6  G.  4,  c.  16,  to  that  effect; 
first,  because  it  contravenes  the  general  spirit  of  the  bankrupt  laws,  which 
is,  that  all  the  creditors  should  to  placed  on  an  eaual  footing,  and  that  no 
one  should  have  an  advantage  over  another :  secondly,  because,  as  some  cre- 
ditors may  be  induced  to  sign  because  others  have  done  so  before,  whom  they 
suppose  to  be  on  a  par  with  themselves,  if  the  first  creditors  be  in  reality 
paid  for  signing,  it  will  be  a  fraud  on  those  who  have  received  nothing,  and 
who  *have  been  induced  to  sign  by  seeing  the  previous  signatures,  r^^orx 
Robson  v.  Calze,  Doug.  228,  Holland  V.  Palmer,  1  Bos.  &  P.  96.  [Pabkb,  L  ®" 
J.  The  question  is,  whether  since  the  late  statute  6  Gt,  4,  c.  16,  a  plaintiff 
is  at  liberty  to  show  at  nisi  prius  that  the  certificate  was  obtain^  by  fraud, 
or  whether  that  be  only  a  ground  for  an  application  to  the  Lord  Chancellor 
to  set  it  aside.]     It  is  actually  void  at  common  law,  because  fraud  vitiates 

(a)  See  Emmerson  v.  Heells,  2  Tannt.  38.  and  the  notice  of  it  br  Best,  J.,  in  Baldey  v. 
Parker,  2  B.  A  0.44. 
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ereiy  tnmaaction.  It  is  trne  that  the  5  O.  2,  o.  80,  s.  7,  enacts  that  in 
csfie  any  bankrupt  shall  be  impleaded  for  any  debt  due  before  he  became 
bankrupt,  he  may  plead  the  general  plea  of  bankruptcy,  and  the  certificate 
ahall  be  evidence  of  aU  prior  proceedings,  and  a  verdict  shall  thereupon  pass 
for  the  defendant,  unless  the  plaintiff  in  such  action  can  prove  that  the  cer* 
tlBcate  was  obtained  unfairly  and  by  fraud;  and  this  latter  provision  is  not 
re-enacted  by  6  G.  4,  c.  16;  but  as  a  certificate  so  obtained  would  be  void  at 
common  law,  the  latter  part  of  the  enactment  was  unnecessary,  and  the  omis- 
sion of  it  therefoie  in  the  present  statute  is  wholly  immaterial. 

T.  Ciarksanj  contrA.  Robson  v,  Calze,  Doug.  228,  and  Holland  v.  Palmer. 
1  Bos.  k  P.  95,  were  decided  when  the  5  Q.  2,  c.  30,  was  in  force.  The  repli- 
cation is  clearly  bad.  By  section  121,  of  the  6  Or,  4,  c.  16,  every  bankrupt  is 
discharged  from  all  debts,  &c.,  in  case  he  shall  obtain  his  cert&cate  of  con- 
formity, signed  and  allowed,  and  subject  to  such  provision  as  is  thereinafter 
directed.  Now  here  the  certificate  has  been  signed  and  allowed  as  directed. 
Sectbn  130,  enacts,  that  any  certificate  obtained  shall  be  void  in  certain  cases : 
:^|-|  viz.,  if  the  bankrupt  shall  have  lost  *by  gaming  in  one  day  20^.,  or 
•*  within  a  year  before  his  bankruptcy  200/.,  oy  gaming  or  stock-jobbing, 
or  if  he  ahall  liave  destroyed  books,  &o.  If  it  had  been  intended  to  make  a 
certificate  void  in  other  instances,  that  intention  would  equally  have  been  ex- 
pressed. The  very  omission  of  the  enactment  contained  in  the  previous  statute, 
as  to  a  certificate  obtained  unfairly  or  by  fraud,  shows,  evidently,  a  change  of  in- 
tention by  the  legislature.  Our,  adv.  vuU. 

Park£,  J.  now  delievered  the  judgment  of  the  Court. 

The  question  in  this  case  was,  whether,  under  the  6  Or,  4,  c.  16.  s.  121,  it  is 
competent  for  the  plaintiff,  on  the  trial  of  a  cause,  to  insist  on  the  objection  to  a 
certificate,  that  one  of  the  creditors  had  been  induced  to  siffu  it  by  a  promise 
made  by  the  bankrupt,  that  he  would  pay  him  in  full;  and  that  point  was  reser- 
ved for  the  consideration  of  the  Court.  A  rule  nisi  was  granted ;  and  cause  has 
been  since  shewn.  We  have  considered  the  case,  and  are  of  opinion  that  it  is 
competent  for  the  plaintiff  on  these  pleadings  to  take  this  objection,  and  that  it 
must  prevaiL  The  question  arises  entirely  from  the  difference  in  the  language 
of  the  5  G.  2,  c.  30,  s.  7,  and  12,  and  the  6  G.  4,  c.  16,  s.  126,  and  130.  The 
former  act,  s.  7,  after  providing  that  the  general  plea  of  bankruptcy  may  be 
pleaded,  and  that  the  certificate  shall  be  evidence  of  all  prior  proceedings,  goes  on 
to  enact  that  a  verdict  shall  thereupon  pass  for  the  defendant,  <'  unless  the  plain- 
tiff can  prove  that  the  certificate  was  obtained  unfairly  and  by  fraud,  or  unless 
the  phiintiflr  can  make  appear  any  concealment  by  the  bankrupt  to  the  value  of 
10/." 

^gn-i  ^^^  ^^  ^^  ^^^  bankrupt  act,  in  the  section  (126,)  which  Ogives  the 
-*  general  plea  of  bankruptcy,  and  makes  the  certificate  evidence,  there  is  no 
condition  inserted;  and  in  the  130th  section,  which  enacts  in  what  cases  the 
bankrupt's  certificate  shall  be  void,  the  case  of  its  being  obtained  unfairly  or  by 
fraud  is  not  mentioned.  And  the  point  to  be  decided  is  whether  the  intention 
of  the  legislature  in  making  this  omission,  was  to  prevent  a  certificate  being 
thereafter  impeached  on  the  ground  of  fraud  or  not.  Now  if  the  former  bankrupt 
set  had  never  existed,  and  the  present  statute  alone  been  enacted,  we  conceive 
^t  there  is  no  doubt  but  that  under  this  statute  a  certificate  obtained  by  fraud 
woald  have  been  void ;  on  the  general  principle,  that  fraud  vitiates  all  contracts 
Uid  instruments.  It  is  only  from  the  comparison  between  the  language  of  the 
repealed  and  the  existing  statute,  that  the  argument  of  intention  is  derived.  But 
that  difference  may  be  explained  without  resorting  to  the  supposition  of  a  change 
of  intention.  The  provisions  of  the  new  law  are  differently  arranged,  and  in 
leaking  that  new  arrangement,  the  clause  in  the  old  act  may  have  been  omitted 
Bimply  on  the  ground  that  it  was  unnecessary  to  introduce  an  express  enactment 
of  that  which  the  law  implies.  And  indeed,  when  it  is  considered  how  impor- 
ant  such  an  alteration  is,  and  what  serious  consequences  to  the  honest  creditor 
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would  arise  from  it,  it  is  difficult  to  imagine  that  the  leduslature  would  have  made 
it  at  all;  and  if  they  intended  to  make  it,  it  is  reasond)le  to  suppose  that  they 
would  have  made  it  by  a  positive  and  express  enactment.  It  is  true,  that  the 
130th  section  contains  provisions  expressly  avoiding  the  certificate  in  certain 
cases;  but  those  are  for  matters  extrinsic,  as  for  losing  money  at  play,  gambling 
in  the  funds,  destroying  or  ^falsifying  or  making  false  entries  in  his  books,  p^oo 
concealing  property  to  the  value  of  10/.  or  upwards,  &c.  But  no  inference  "- 
arises  from  this  section,  we  think,  that  the  le^slature  did  not  mean  to  impeach 
the  certificate  for  fraud  connected  with  the  very  obtaining  of  the  certificate ;  and  if 
it  were  otheswise,  the  consequences  would  be  serious ;  for  then  the  legislature  would 
have  provided  no  check  against  this  sort  of  fraud,  except  the  provision  in  the 
125th  section,  rendering  the  contract  to  pay  the  stipulated  consideration  invalid. 
The  certificate  could  not  be  impeached  at  law  for  fraud ;  and  it  would  be  difficult 
to  support  the  authority  of  the  Chancellor  to  cancel  the  certificate  for  the  same 
reason ;  for  if  the  legislature  have  meant  that  the  objection  of  fraud  shall  not  be 
used  against  a  certificate,  it  must  apply  equally  to  all  courts.  The  result  would 
be,  that  the  fraudulent  bankrupt  would  obtain  an  advantage  which  he  would  not 
be  backward  to  use. 

Our  opinion  therefore  is,  that  the  legislature  had  no  such  intention  as  has 
been  contended  for,  and  that  the  certificate  of  the  defendant  mav  be  and  is  in- 
validated on  the  ground  of  the  fraud  which  has  been  found  by  the  jury.  The 
rule  for  entering  a  nonsuit  must  be  discharged.  Bule  discharged. 


*DOE  dem.  RANKIN  v.  BRINDLEY.     Nov.  5.  [  *84 

A  lease  contained  a  proviso  for  re-entry  in  case  of  non  repair  within  three  months  after 
notice.  The  landlord  gave  notice,  and  before  the  end  of  the  three  months,  (which 
would  have  expired  in  Hilary  vacation  1832,)  brought  an  ejectment.  During  the  three 
months  the  cause  came  on  for  trial,  and  the  parties  agreed  to  an  order  of  Court,  direct- 
ing that  a  juror  should  be  withdrawn,  and  the  repairs  done  by  Midsummer.  Default 
being  made,  the  landlord  brought  a  second  ejectment,  without  further  notice,  in  Trinity 
yacation,  under  the  statute  11  G.  4,  and  1  W.  4,  c.  70,  s.  36. 

Held,  first,  that  the  former  notice  had  not  been  waived. 

Secondly,  that  it  could  not  be  objected  at  nisi  prius  that  the  action  had  not  been  com- 
menced within  ten  days  after  the  right  of  entry  accrued,  pursuant  to  the  act,  this  being 
merely  matter  of  irregularity :  and  further,  that  the  objection  was  not  well  founded,  the 
right  of  entry  having  been  only  suspended  by  agreement  of  the  parties. 

Ejeotmsnt  for  messuages,  mills,  &c.  At  the  trial  before  Lord  Tenterden, 
C.  J.,  at  the  last  Summer  assizes  for  Kent,  the  facts  appeared  to  be  as  follows  : 
The  defendant  held  oil-mills,  &c.  of  the  lessor  of  the  plaintiff,  by  a  lease  con- 
taining covenants  to  repair,  to  fence  and  keep  up  fences,  and  to  insure ;  and 
there  was  a  proyiso  for  re-entry,  if  at  any  time  the  premises  or  the  fences  should 
not  be  repaired  within  three  months  next  after  notice  in  writing  given  by  the 
landlord,  or  in  case  of  breach  or  default  in  the  other  covenants.  There  was  no 
specific  covenant  to  repair  within  three  months  after  notice.  On  the  6th  of 
January  1832,  the  lessor  of  the  plaintiff  gave  the  defendant  a  written  notice  to 
do  certain  repairs  to  the  mills  within  three  months.  On  the  10th  he  served  the 
defendant  with  a  declaration  in  ejectment.  That  action,  as  appeared  by  the 
particulars  of  demand,  was  grounded  on  forfeitures  said  to  be  incurred  by  not 
sufficiently  fencing  the  premises,  and  by  not  insuring ;  but  the  first  ground  was 
abandoned.  The  cause  came  on  for  trial  at  the  ensuing  Lent  assizes  (March 
12th,  1832) ;  when  an  order  of  Court  was  made  by  consent  of  the  parties,  that 
a  juror  should  be  withdrawn,  and  that  the  defendant  should  put  the  mills  in 
repair;  to  the  satisfaction  of  surveyors  and  an  umpire,  on  or  before  the  following 
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^ggl  24th  of  June.  On  the  28th  of  March  the  lessor  of  the  plaintiff  ac- 
■'  cepted  rent  for  the  quarter  ending  on  the  25th.  The  repairs  were  not 
done  pursuant  to  the  order  of  Court ;  and  the  defendant  was  thereupon  served 
with  a  deckration  in  the  present  action,  entitled,  "  Thursday,  28th  of  June,  in 
Trinity  term,  2  W.  4,"  the  demise  being  laid  on  the  27th  under  the  statute  11 
G.  4,  and  1  W.  4,  c.  70,  s.  36,  37.  The  particulars  of  demand  stated  this 
action  to  he  brought  for  breach  of  covenant  in  not  repairing.  A  verdict  having 
been  found  for  the  plaintiff, 

Thesiger  now  moved  for  a  new  trial,  on  two  grounds.  First,  no  power  of  re- 
entry for  non-repair  is  given  by  the  lease,  without  a  three  months'  notice.  Uere 
a  notice  was  given  previously  to  the  first  ejectment,  but  the  landlord  waived  it 
by  assenting  to  the  order  of  Court,  made  at  the  Spring  assizes,  which  enlarged 
the  time  for  repairing,  and  in  other  respects  introduced  new  terms.  Doe  dem. 
Maroeraft  v.  Meux,  4  B.  &  C.  606.  The  acceptance  of  a  quarter's  rent  after- 
wards was  also  a  waiv^.  And  no  further  notice  having  l^n  given,  it  is  the 
same  with  reference  to  this  action,  as  if  there  had  never  been  any.  Secondly, 
if  the  notice  of  the  6th  of  January  continued  in  force,  the  landlord  became 
eatitled  to  reenter  in  the  following  April;  and  the  statute  11  Q.  4,  and  1  W.  4, 
e.  70,  8.  36,  which  authorizes  the  service  of  declaration  in  Hilary  and  Trinity 
vacations,  requires  it  to  be  served  within  ten  days  after  the  right  of  entry  ac- 
mes. The  present  ejectment,  therefore,  was  improperly  commenced. 
*861  ^^^^^^}  J-  ^  think  there  ought  to  be  ao  rule.  As  to  the  first  point, 
J  the  notice  to  repair  was  ^ven  on  the  6th  of  January,  1832 ;  and  the  risht 
of  reentry,  in  default  of  repair,  would  have  accrued  in  three  months  from  that 
time.  Before  the  expiration  of  the  three  months,  an  ejectment  was  brought; 
and  the  lessor  of  the  plaintiff  being  unable  to  support  that  action,  put  an  end 
to  it  by  consenting  to  the  order  of  Court  made  at  the  March  assizes,  1832.  It 
was  the  same  as  if  the  parties  .after  the  6th  of  January,  and  before  the  expira- 
tion of  the  three  months,  had  made  an  agreement  between  themselves,  that  the 
time  for  repairing  should  be  extended  to  the  24th  of  June :  it  was  merely  a 
consent  to  postpone  the  time  of  completing  the  repair  for  the  benefit  of  the 
defendant;  and  on  his  failing  to  comply  with  the  terms,  the  lessor  of  the  plain- 
tiff might  justly  insist  on  his  right  of  entry,  and  bring  a  new  ejectment  after 
the  expiration  of  the  enlarged  time.  The  receipt  of  rent  was  only  an  admission 
that  the  defendant  was  tenant  until  the  25th  of  March,  and  could  not  operate  as 
a  waiver  of  the  forfeiture.  As  to  the  objection  founded  on  the  statute  11  O.  4, 
and  1  W.  4,  c.  70,  s.  36,  it  seems  to  me  that  that  could  not  be  taken  at  nisi 
prius;  and  if  it  could,  the  aaswer  is,  that  the  landlord's  right  to  re-enter,  which 
is  said  not  to  have  been  enforced  in  proper  time,  was  postponed  by  agreement 
of  the  parties. 

Taunton,  J.     I  am  of  the  same  opionion.    The  order  of  nisi  prius  did  not 
supersede  the  notice,  but  only  enlarged  the  time  and  suspended  the  right  of 
re-entry. 
tfi^  1      *Patteson,  J.     The  notice  to  repair  may  be  connected  with  the  agree- 

'  -I  ment  at  nisi  prius  in  the  first  ejectment.     The  other  point  is  mere  matter 
of  irregularity.  Kule  refused. 


CROSFIELD  and  Another,  Assignees  of  BROSTER,  r.  Sir  THOMAS 
STANLEY  MASSEY  STANLEY,  Baronet.    Nov.  5. 

The  BtatQte  I  W.  4,  c.  7,  s.  7,  exempting  judgments  on  cognovit,  and  by  default,  confession, 
or  nil  dicit,  in  any  action  commenced  adversely  and  without  collusion,  from  the  opera- 
tion of  8.  108,  of  the  bankrupt  act,  6  G.  4,  c.  16,  does  not  extend  to  judgments  on  war- 
rant of  attorney,  though  given  without  collusion  or  intention  of  fVauduIent  preference. 

And  a  sheriff  haying  seized  and  sold  goods  on  an  execution  issued  upon  such  judgment, 
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and  paying  over  the  proceeds  after  notice  of  an  act  of  bankruptcy  committed  by  the 
defendant,  U  answerable  to  the  assignees  for  money  had  and  received. 

Assumpsit  for  money  had  and  received  by  the  defendant,  kte  sheriff  of  the 
county  of  Chester,  to  the  use  of  the  plaintiffs  as  assignees  of  Broster.  Plea  the 
general  issue.  At  the  trial  before  Lord  Lyndhurst,  G.  B.,  at  the  last  Summer 
assizes  for  Chester,  it  appeared  that  Broster,  in  April,  1831,  executed  a  warrant 
of  attorney  to  one  Stringer,  to  confess  judgment  for  939/.,  as  an  indemnity  to 
Stringer  for  the  payment  of  such  moneys,  costs,  &c.,  as  Stringer  might  have  to 
pay  by  reason  of  having  joined  Broster  in  certain  promissory  notes.  Stringer, 
having  been  afterwards  obliged  to  pay  money  on  the  notes,  signed  judgment  on 
the  warrant  of  attorney  on  the  6th  of  February,  1832,  and  a  fi.  fa.  was  there- 
upon issued,  under  which  a  sheriff's  officer  took  possession,  and  began  to  sell. 
On  the  15th  of  February,  during  the  sale,  but  when  it  was  nearly  over,  notice 
was  given  to  the  sheriff's  officer  on  behalf  of  Broster's  creditors,  that  he  had 
committed  an  act  of  bankruptcy,  and  that  a  docket  was  struck  against  him. 
The  act  of  bankruptcy  had  in  fact  been  committed  on  the  12th.  The  sheriff's 
officer  finished  the  sale,  and  afterwards  paid  over  the  balance  of  proceeds  to 
Stringer,  on  an  indemnity.  This  action  was  brought  to  recover  the  amount 
*of  proceeds.  The  jury,  under  the  direction  of  the  learned  Judge,  found  p^o^ 
a  verdict  for  the  plaintiffs.  >- 

Jonegy  Serjt.  (pursuant  to  leave  reserved)  now  moved  for  a  rule  to  show  cause 
why  a  nonsuit  should  not  be  entered.  This  payment  by  the  sheriff  was  protected 
by  the  statute  1  W.  4,  c.  7,  s.  7.(a)  By  the  bankrupt  act,  6  G.  4,  c.  16,  a.  108, 
it  is  provided  that  no  creditor  suing  out  execution  on  any  jugdment  by  default, 
confession,  or  nil  dicit,  shall  avail  himself  of  such  execution  to  the  prejudice  of 
other  fair  creditors,  but  he  shall  be  paid  rateably  with  them.  The  act  of  1  W.  4, 
c.  7,  s.  7,  reciting  this  enactment,  provides  that  no  judgment  or  execution  on  a 
cognovit  actionem,  signed  after  declaration  filed  or  delivered,  or  judgment  by 
default,  confession,  or  nil  dicit,  in  any  action  commenced  adversely,  and  not  by 
collusion  for  the  purpose  of  ^audulent  preference,  shall  be  deemed  within  the 
former  provision.  It  is  true  this  act  does  not  expressly  mention  warrants  of  at- 
torney; but  the  object  is  to  protect  all  judgments  not  obtained  *by  coUu-  p^gQ 
sion,  or  with  a  view  to  fraudulent  preference,  and  a  judgment  like  this  *- 
comes  within  the  meaning  of  the  clause.  Another  point  taken  at  the  trial  was, 
that  the  action  did  not  lie  for  the  produce  of  goods  sold  before  the  sheriff  had 
notice  of  the  bankruptcy.  Notley  v.  Buck,  8  B.  &  C.  160,  is  no  authoritv  to  the 
contrary,  for  there  the  sheriff  was  informed  of  the  bankruptcy  before  he  sold. 
Here,  it  is  true,  the  sheriff  had  had  no  notice  when  he  received  the  purchase- 
money  and  paid  it  over;  but  he  had  sold  the  goods,  and  bound  himself  by  that 
contract  of  sale  to  the  purchasers,  before  any  notice :  and  (if  the  recent  decision 
in  Balme  v.  Hutton,  2  Tyr.  17 ;  2  Cro.  &  «fer.  19,  be  correct)  the  seizure  and 
sale,  without  notice  of  the  banlmiptcy,  did  not  render  him  a  wrong-doer. 

Parke,  J.  There  is  very  little  difficulty  in  this  case,  when  the  ckuses  of  the 
two  statutes  are  compared.     The  1 W.  4,  c.  7,  s.  7,  only  alters  the  provision  of 

(a)  1  W.  4,  c.  7,  8.  7,  "And  whereas  by  an  act  passed,  &c.  (6  G.  4,)  intituled  An  Act 
to  amend  the  Laws  relating  ta  Bankrupts,  it  is  proTlded  that  no  creditor,  though  for  a 
valuable  consideration,  who  shall  sue  out  execution  upon  any  judgment  obtained  by 
default,  confession,  or  nil  dicit,  shall  avail  himself  of  such  execution  to  the  prejudice  of 
other  fair  creditors,  but  shall  be  paid  rateable  with  such  creditors.  And  whereas,  by 
reason  of  such  proyision,  plaintiflfs  have  been  and  may  be  deterred  from  accepting  a  cog- 
novit actionem,  with  stay  ofexecution,  whereby  the  expense  of  further  proceedings  in  such 
action  might  have  been  and  may  be  saved  or  diminished ;  for  remedy  thereof  be  it  enacted, 
that  no  judgment  signed  or  execution  issued  after  the  passing  of  this  act  on  a  cognovit 
actionem  signed  after  declaration  filed  or  delivered,  or  judgment  by  default,  confession,  or 
nihil  dicit,  according  to  the  practice  of  the  Court,  in  any  action  commenced  adversely,  and 
not  by  collusion  for  the  pun>ose  of  fraudulent  preference,  shall  be  deemed  or  taken  to  be 
within  the  said  provision  of  the  said  recited  act." 
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the  6  0.  4,  e.  16,  s.  108,  in  the  cases  of  a  judgment  or  ezecntion  on  a  cognovit 
after  declaration,  or  a  judgment  by  default,  confession,  or  nil  dicit,  in  an  action 
commenced  adversely,  and  not  by  collusion  for  the  purpose  of  fraudulent  pre* 
ferenoe.  Now  this  was  not  an  execution  on  judgment  by  cognovit  after  declara- 
tion, or  judgment  by  default,  confession,  or  nil  dicit  in  any  action  commenced 
adTeisely,  but  upon  a  warrant  of  attorney.  The  case,  therefore,  is  not  within  the 
statute  1  W.  4,  c.  7.  Then  is  it  within  section  108,  of  the  bankrupt  act  1  To 
take  it  out  of  that  section,  the  endeavour  must  be  to  engraft  upon  the  words  there 
P^Q  used,  ^<  any  judgment  obtained  by  default,  confession,  or  nil  ^dicit;''  die 
'-  terms  of  Uie  ouier  act,  '<by  collusion  for  the  purpose  of  fraudulent  pre- 
ference;" but  we  cannot  adopt  that  construction;  tne  clause  is  general  and 
applies  to  all  cases.  As  to  the  other  point,  there  is  no  occasion  here  to  be  em,^ 
barrassed  with  the  case  of  Balme  v.  Hutton  :(a)  because,  in  this  instance,  all  the 
mon^  was  received  and  paid  over  by  the  sherifT  after  notice  of  the  bankruptcy; 
and  the  action  is  for  money  had  and  received.  I  am  therefore  of  opinion  that 
there  should  be  no  rule. 
Taunton,  J.,  and  Patteson,  J.,  concurred.  Bule  refused^ 


JOHN  CASTLEDINE  and  MATTHEW  CASTLEDINfi  v.  MUNDY. 

Nov.  5. 

(In  Error.) 

Error  will  Ue  to  B.  R.  on  a  jndgraent  of  G.  B.  for  error  in  fact. 

A  court  of  error  will  give  judgment  of  rerersal,  if  there  be  error  in  law  apparent  on  the 
face  of  the  record,  though  error  in  fact  only  be  assigned. 

This  was  a  writ  of  error  on  a  judgment  of  the  Court  of  Common  Picas. 
Declaration  stated  that  the  defendants  below  after  the  making  of  the  statute 
8  Hen.  6,  c.  9,  on,  &c.,  with  force  and  arms,  with  a  strong  hand,  and  against 
the  form  of  the  statute  in  such  case  made  and  provided,  entered  a  certain  mes- 
snage,  &c.  of  the  plaintiff,  and  in  a  forcible  manner  put  out,  disseised,  and  dis- 
possessed and  expelled  the  plaintiff  therefrom,  and  with  a  forcible  manner,  and 
with  a  strong  hand,  kept  and  continued  the  plaintiff  therefrom  for  a  long 
P^-|  *6pace  of  time,  to  wit,  from  thence  hitherto,  &c.,  by  means  whereof  the 
'-  plaintiff  lost  and  was  deprived  of  the  use  of  the  said  dwelling-house,  to  wit, 
at,  ftc.  The  second  and  third  counts  charged  the  defendants  with  brea^ng  and 
entering  the  plaintiff's  dwelling-house,  &c.,  to  plaintiff's  damage  of  500Z.  The 
defendants  appeared  in  person,  and  suffered  judgment  by  default.  On  inquiry 
before  the  sheriff,  the  jury  found  that  the  phuntiff  had  sustained  damages  on  oc- 
casion of  the  premises,  besides  costs,  to  the  amount  of  100/. ;  and  the  judgment 
was,  that  the  plaintiff  do  recover  against  the  defendants  the  sum  of  300/.,  being 
treble  the  amount  of  the  damages  found  by  the  inquisition,  and  the  sum  of 
193/.  18«.,  beiuff  treble  costs.  Upon  writ  of  error  to  this  Court,  the  plaintiffs 
(the  defendants  below)  assigned  for  error  that  Matthew  Castledine  appeared  in 
the  suit  in  his  own  proper  person,  although  at  the  time  of  his  said  appearance, 
and  also  at  the  time  of  giving  judgment,  he  was  under  the  age  of  twenty-one 
years,  to  wit,  of  the  age  of  seventeen  years  and  no  more,  in  which  case  the  said 
Matthew  ought  to  have  been  admitted  to  appear  in  the  Court  below,  to  defend 
the  suit  aforesaid  by  his  guardian,  and  not  in  his  own  proper  person ;  wherefore 
they  prayed  that  the  judgment  might  be  revoked,  annulled,  and  altogether  held 

(a)  The  judgment  of  the  Court  of  Exchequer  in  this  case,  which  was  contrary  to  the 
recent  decision  of  the  Gourt  of  K.  B.  in  Dillon  «.  Langley,  2  B.  ft  Ad.  131,  was  reversed 
in  the  Exchequer  Ghamber,  on  error,  during  this  term.  Hutton  v.  Balme,  2  Tyr.  620;, 
1  Cro.  k  M.  262. 
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for  nothing,  and  that  they  might  be  restored  to  all  things  which  they  had  lost 
by  occasion  of  the  judgment,  &c.  To  this  the  defendant  in  error  pleaded  in  nullo 
est  erratum.     The  case  was  argued  in  Trinity  term  by 

PlcUt  for  the  plaintiffs  in  error.  An  infant  defendant  can  only  appear  by 
guardian,  even  when  he  is  sued  as  *co-executor  with  others,  Frescobaldi  v.  j^q 
Kinaaton,  2  Str.  784,  and  in  Tidd's  Practice,  9th  edit.  99,  it  is  said,  thatL^*" 
common  bail  cannot  be  filed  for  him  under  the  statute,  though  he  be  sued  joint- 
ly with  other  defendants;  and  for  this  Bligh  y.  Minster,  Trin.  28  G.  3,  K.  B., 
is  cited.  It  may  be  said  that  this  was  a  defectiye  assignment  of  error  in  fact ;  but 
assuming  that  to  be  so,  or  that  the  matter  assigned  is  no  error,  then,  the  defend- 
ant in  error  ha\dng  pleaded  in  nullo  est  erratum,  and  that  plea  being  in  effect, 
a  demurrer,  the  Court  may  look  at  the  whole  record,  and  pronounce  that  judg- 
ment which,  upon  the  whole,  appears  to  be  right :  Le  Bret  v.  Papillon,  4  East, 
502.  Now  here,  eyen  assuming  that  the  infancy  of  one  defendant  below  cannot 
be  insisted  on  as  a  ground  of  error,  still  the  judgment  is  erroneous,  because  gene- 
ral damages  are  assessed  on  all  the  counts,  and  it  is  therefore,  impossible  to  say 
what  portion  is  to  be  ascribed  to  the  first  count,  on  which  alone  Uie  plaintiff  is 
entitled  to  recoyer  treble  costs  and  damages. 

F^nes  Clinton,  contrd.  The  assignment  of  errors  itself  is  bad,  inasmuch  as  it 
concludes  with  a  prayer  that  judgment  may  be  reyersed,  whereas  it  ought  to  have 
concluded  with  a  yerification  :  King  y.  Gosper  and  Shire,  Yely.  58.  And  the 
plaintiffs  in  error  haying  assigned  an  error  in  fact,  yiz.,  that  Matthew  Castledine 
was  within  age,  and  had  not  appeared  by  guardian  but  in  his  own  proper  person, 
could  not  afterwards  also  assign  error  in  law ;  and,  if  so,  they  must  not  now  be 
permitted  to  do  that  indirectly  which  they  could  not  do  directly.  They  cannot, 
in  this  state  of  the  proceedings,  be  in  a  better  situation  than  they  would  have 
*been  if  they  had  offered  to  yerify  the  fact  alleged,  and  the  parties  had  r^^o 
pleaded  to  issue;  and  then  they  could  not  haye  assigned  as  error  in  law  L 
that  general  damages  were  assessed  on  all  the  counts.  This  case  differs  from 
Frescobaldi  v,  Kinaston,  2  Str.  784  :  there  the  assignment  of  error  was  that  the 
defendant  below  had  appeared  by  attorney.  Here  he  appears  in  his  own  pro- 
per person.  [Parke,  J.  It  is  said  in  an  Anonymous  Case,  in  Sayer's  Rep. 
51,  that  an  infant  cannot  bring  a  penal  action,  because  he  cannot  appear  in  per- 
son or  by  attorney ;  and  in  Co.  Litt.  135,  b,  that  when  an  idiot  doth  sue  or 
defend,  he  shall  not  appear  by  guardian,  or  prochcin  amy,  or  attorney,  but  he 
must  be  eyer  in  person ;  but  an  infant  or  a  minor  shall  sue  by  prochein  amy 
and  defend  by  guardian.]  The  fact  of  one  of  the  defendants  being  an  infant, 
and  haying  appeared  by  guardian,  is  not  a  ground  for  reversing  the  judgment 
altogether.  [Parke,  J  In  Bird  t?.  Orms,  Cro.  Jac.  289,  an  entire  judgment 
against  two  in  trespass  was  reyersed,  one  of  them  having  appeared  by  attorney 
instead  of  by  guardian.  So  in  King  v,  Marlborough  and  Craker,  Cro.  Jac.  303, 
in  ejectment,  **  the  error  assigned  was  that  Craker,  one  of  the  defendants,  at  the 
time  of  the  judgment  was  within  age,  and  appeared  by  attorney  where  it  ought 
to  have  been  by  his  guardian,  the  judgment  being  upon  verdict,  and  it  was 
thereupon  demurred ;  for  it  was  said  that  this  was  not  error,  but  quoad  him 
within  age."  But  it  was  decided,  the  damages  and  costs  being  entire,  that  the 
judgment  was  reversable  for  both.]  There  the  judgment  was  after  verdict; 
here  it  was  by  default.  In  both  cases  the  action  was  founded  in  tort,  and  it  was 
not  then  settled,  as  it  has  been  since  *in  Mcrryweather  v.  Nixan,  8  T.  R.  r^^* 
186,  that  there  is  no  contribution  between  tort-feasors.  [Lord  Tenter-  L 
DEN,  C.  J.  Will  a  writ  of  error  for  a  matter  in  fact  lie  in  this  Court  on  a 
judgement  of  C.  B  ?  In  Com.  Dig.  Pleader,  3  B.  1,  it  is  said  that  error  may 
be  brought  in  the  same  Court  where  the  judgment  was  given,  for  error  in  fact, 
as  that  the  defendant  appeared  by  attorney,  being  an  infant ;  and  then  it  is 
Added,  for  error  in  fact  it  must  he  in  the  same  Court,  and  1  Sid.  208,  is  cited.] 

Piatt  in  reply.     In  Frescobaldi  v.  Ejnaston,  Str.  784,  and  Bird  v,  Orms, 
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Cro.  Jac.  289y  matters  of  &ct  were  assigned  for  error  in  this  Court  upon  a 
judgment  in  G.  B.  Cur,  adv,  vult. 

PARKS;  J.  now  delivered  the  judgment  of  the  Court. 

This  was  a  writ  of  error  from  the  judgment  of  the  Court  of  Common  Pleas 
in  an  action  of  trespass  for  forcible  entry  on  the  statute  8  Hen.  6^  c.  9.  The 
declaration  contained  three  counts ;  one  on  the  statute,  and  two  for  trespasses  at 
common  law.  The  defendants  appeared  in  person  and  suffered  judgment  by 
default;  and  general  damages  were  assessed  on  all  the  counts,  for  the  treble  amount 
of  which;  and  treble  costs,  final  judgment  was  given .  The  assignment  of  errors  was 
as  follows : ''  that  the  said  Matthew  appeared  in  the  suit  aforesaid  in  his  own  proper 
person,  nevertheless  the  said  Matthew  at  the  time  of  his  said  appearance,  and  also  at 
the  time  of  giving  the  judgment  aforesaid,  was  under  the  age  of  twenty-one 
years,  to  wit,  of  the  age  of  seventeen  years,  and  no  more;  in  which  case  the 
^g;-,  said  Matthew  ought  to  *have  been  admitted  to  appear  in  the  court  afore- 
-I  said  to  defend  the  aforesaid  suit  by  his  guardian,  and  not  in  his  own  pro- 
per person;  therefore  in  that  there  is  manifest  error,  wherefore  they  pray  that 
the  judgment  aforesaid  may  be  revoked,  annulled,  and  altogether  held  for 
nothing,  and  that  they  may  be  restored  to  all  things  which  they  have  lost  by 
occasion  of  the  judgment  aforesaid,''  &c.  To  this  the  defendant  in  error  pleaded 
in  nullo  est  erratum. 

An  assignment  of  error  in  fact  ought  to  conclude  with  an  ''  hoc  paratus  est 
verificare ;"  and  the  case  of  King  v,  Gosper  and  Shire,  Yelv.  58,  (Walker  t;. 
Stokoe,  Carth.  367 ;  Sheepshanks  v,  Lucas,  1  Burr.  410,)  is  in  point,  that  such 
an  assignment  of  error  as  this,  without  a  verification,  is  bad ;  and  if  there  be 
no  other  error  on  the  record,  the  judgment  ought  to  be  affirmed.  But  in  this 
case  the  judgment  is  clearly  erroneous,  for  general  damages  are  assessed  on  all 
the  counts,  and  it  is,  therefore,  impossible  to  say  what  portion  is  to  be  ascribed 
to  the  first  count,  on  which  alone  the  damages  and  costs  could  by  law  be  trebled ; 
and  yet  judgment  is  eiven  for  the  treble  amount  of  the  whole.  The  only 
question,  then,  is,  whether  it  is  competent  for  the  plaintiff  in  error  to  avail  him- 
self of  this  objection ;  or,  more  properly,  whether  the  Court  is  bound,  ex  officio, 
to  take  notice  of  it,  there  being  no  assignment  of  error  in  law. 

The  general  rule  is,  that  the  Court,  ex  officio,  must  give  the  proper  judgment 
according  to  the  right  appearing  upon  the  whole  record,  Le  Bret  v.  PapilTon,  4 
East,  502;  Chamley  i?.  Winstanley,  5  East,  271;  Fraunces's  case,  8  Coke,  93, 
^^l  a.  In  a  case  cited  in  Dive  i?.  Manningham,  Plowden,  66,  on  not  *guilty 
-'  by  one  found  against  him,  and  a  pica  in  bar  bv  another  found  for  him,  it 
is  said,  <^  inasmuch  as  it  appears  to  the  judges  by  the  record,  that  the  plaintiff 
had  no  title,  they,  ex  officio,  ought  to  give  judgment  against  the  plaintiff;"  and 
afterwards  it  is  said,  ^'  So  always,  if  it  appear  to  the  Court  that  the  plaintiff  has 
no  title,  he  shall  not  have  judgment,  although  the  defendant  admits  his  title  : 
and  though  the  defendant  by  his  bad  conclusion  has  concluded  himself  of  his 
advantage,  the  plaintiff  shall  be  barred  by  the  Court  ex  officio^  if  so  be  it  ap- 
pears he  has  no  title." 

And  there  is  no  difference,  in  this  respect,  between  the  office  of  a  court  of 
error,  and  of  a  court  of  original  jurisdiction,  4  East,  502.  Thus,  in  Bishop's 
case,  5  Coke,  376,  the  Court  agreed,  that  where  an  original  writ  was  removed  by 
certiorari,  and  varied  from  the  declaration,  the  judgment  should  be  reversed, 
although  that  error  was  not  assigned. 

In  Carleton  v.  Mortagh,  6  Mod.  208,  Lord  Holt  says  that,  "  if  a  bad  plea 
in  bar  be  pleaded  to  a  bad  declaration,  or  to  a  bad  assignment  of  error,  it  is  idle ; 
and  the  Court  shall  take  no  notice  of  the  insufficiency  of  it,  but  shall  judge  on 
the  record." 

The  result  of  these  authorities  is,  that  the  Court  ought  to  give  judgment  of 
reversal,  if  there  be  error  in  law ;  notwithstanding  no  error  in  law  is  assigned  : 
anl  though  it  be  true,  that  a  plaintiff  in  error  will  thus  have  the  same  advan- 
tage indirectly,  as  if  error  in  fact  and  in  law  were  both  assigned  (which  cannot 
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be  permitted  directly) ;  this  does  not  appear  to  us  to  be  valid  objection.  It  is 
somewhat  analogous  to  the  case  of  a  plea  and  detturrer  *to  the  declaration^  p^- 
which  cannot  be  joined;  and  yet  a  defendant  after  a  plea,  may,  on  demur-  ^ 
rur  to  the  plea,  in  arrest  of  judgment,  or  on  a  writ  of  error,  take  all  the  objec- 
tions which  are  not  cured  by  the  plea  or  otherwise,  and  wliich  he  could  have 
done  on  general  demurrer  to  the  declaration. 

One  question  was  raised  on  argument,  whether  a  writ  of  error  for  a  matter  of 
fact  woidd  lie  in  this  Court,  on  a  judgment  of  the  Common  Pleas  ?  It  is  clear 
from  the  authorities  that  such  a  writ  of  error  mai/  be  brought  in  the  Court  of 
Common  Pleas,  but  there  is  no  authority  that  it  mwt.  It  will  not  lie  in  the 
Exchequer  Chamber;  not  because  that  Court  could  not  try  an  issue,  but 
because  the  statute  27  Eliz.  c.  8,  under  which  it  was  constituted,  was  enacted 
to  give  a  more  speedy  remedy  for  error  which  lay  in  parliament ;  but  errors 
in  fact  were  examinable  in  the  Kind's  Bench  and  not  in  parliament ;  and,  there- 
fore, the  Court  of  Exchequer  Chaniber  had  no  cognizance  of  such  errors,  Boe  r. 
Sir  John  Moore,  Comyns,  697.  But  that  a  writ  of  error  for  error  in  fact  will 
lie  in  the  King's  Bench  from  the  Common  Pleas,  the  cases  cited  in  argument 
show ;  for  they  were  instances  where  such  errors  were  assigned  in  this  Court. 
The  judgment  of  the  Court  below  must,  for  these  reasons,  be  reversed. 

Judgment  reversed. 
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Bj  an  act  of  the  52  G.  3,  entitled  "  An  Act  for  more  efTectuallj  repairing  the  road  from 
Boroughbridge,  in  the  County  of  York,  to  the  City  of  Durham/'  it  was  in  section  25 
enacted, "  That  the  respective  tolls  therein  mentioned  should,  subject  to  the  restrictions 
thereinafter  contained,  be  demanded  and  taken  at  every  toll-gate  and  turnpike  which 
should  be  continued  or  erected  by  virtue  of  that  act,  from  the  persons  using  or  attend- 
ing any  carriage,  before  any  such  carriage  should  be  permitted  to  pass  through  the 
same." 

By  section  28,  it  was  enacted,  that  no  more  tolls  should  be  taken  from  any  person  for 
passing  and  repassing  the  same  day,  with  the  same  horses  or  carriages,  through  any  of 
the  toll-gates  or  turnpikes  erected  by  virtue  of  that  act  in  the  whole  length  of  the  said 
road  from  Boroughbridge  to  the  city  of  Durham,  nor  upon  the  several  parts  thereinafter 
specified,  than  as  thereinafter  mentioned,  viz.,  six  tolls  on  the  whole  length,  and  on  cer- 
tain specified  parts,  two  tolls  each. 

By  section  37,  it  was  enacted,  that  no  toll  should  be  demanded  or  taken  for  any  carriage 
which  could  only  cross  the  taid  road^  and  which  should  not  pass  more  than  100  yards 
thereon. 

By  section  68,  all  persons,  counties  townships,  ftc,  and  bodies  corporate,  who,  by  reason 
of  tenure  or  otherwise  had  been  used  to  repair  any  part  of  the  said  road^  should  con- 
tinue liable  to  such  repairs : 

Held,  that  the  words  eaid  road  in  the  exempting  clause,  by  reference  to  the  title  of  the  act, 
and  to  the  nearest  description  of  the  road,  which  was  in  section  28,  imported  the  whole 
space  between  Boroughbridge  and  the  city  of  Durham,  and,  therefore,  that  a  c-art  which 
had  passed  more  than  100  yards  along  the  road.  Including  a  part  repairable  by  the 
county  as  being  at  the  end  of  a  bridge,  but  which  had  gone  less  than  100  yards,  ex- 
clusive of  that  part,  was  not  exempt  from  toll :  and  that  the  liability  of  the  county  to 
repair  that  part  did  not  render  it  unreasonable  that  such  part  should  be  included  in  the 
100  yards  for  passing  over  which  toll  was  demandable. 

And  quaere  whether,  under  this  act,  the  road  trustees  might  not  be  liable,  in  case  of  de- 
fault by  the  county,  to  employ  their  money  in  repairing  the  300  feet  at  the  end  of  a 
bridge? 

Assumpsit  for  money  had  and  received.  Plea,  general  issue.  At  the  trial 
before  Bajlej,  B.,  at  the  Summer  assizes  for  the  county  of  Durham,  1830,  the 
jury  found  a  special  verdict  to  the  following  effect : — 

By  an  act  of  parliament  of  the  18  &.  2,  c.  8,  entitled  an  Act  for  repairing 
the  high  Bead  leading  from  Boroughbridge  in  the  County  of  York,  through 
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North-allerton  in  the  same  County,  to  Croft  Bridge  on  the  River  Teea,  and  from 
thence  through  Darlington,  in  the  County  of  Durham,  to  the  City  of  Durham, 
certain  trustees  were  appointed  for  surveying,  ordering,  amending,  and  keeping 
in  repair  the  said  road,  and  likewise  for  putting  in  execution  the  powers  by  the 
said  act  given,  and  they  were  by  the  said  act  empowered  to  erect  ♦turn- 
pikes in  or  across  any  part  or  parts  of  the  said  road,  and  also  toU-houses 
upon  the  same,  and  to  demand  and  take  thereat  the  tolls  in  the  said  act  speci- 
fied, which  tolls  were  vested  in  the  trustees,  to  be  applied  to  and  for  the  amend- 
ing and  keeping  in  repair  the  road  aforesaid  in  such  manner  as  in  the  act  is 
directed.  This  act  was  continued  and  enlarged  (certain  new  tolls  being  granted 
to  the  sud  trustees)  by  an  act,  22  O.  2,  c.  82,  entitled  An  act  for  enlarging  the 
terms  and  powers  granted  by  the  act  passed  in  the  18  Ot.  2  (the  act  above  recited), 
and  for  making  the  same  more  efiectual.  By  an  act  of  the  82  G.  8,  c.  118,  for 
enlarging  and  altering  the  terms  and  powers  of  the  two  acta  of  parliament  passed 
in  the  18  &  22  G.  2,  and  for  reducing  the  said  acts  into  one,  and  for  more 
effectually  repairing  and  keeping  in  repair  the  said  road,  the  several  powers  con- 
tained in  the  said  two  recited  acts  were,  by  the  second  section,  consoUdated,  and 
further  term  granted  for  the  purpose  of  widening,  repairing,  and  keeping  in  re- 
pair the  said  road  leading  from  !Ek)roughbridge,  &c.,  describing  it  as  in  the  first- 
mentioned  act.  The  32  G.  3^  was  continued  and  amended  by  an  act  of  the  41 
G.3,c.4. 

By  a  subsequent  act,  52  Ot.  3,  c.  38,  entitled  An  act  for  more  effectually  re- 
pairing the  rord  from  Boroughbridge,  in  the  county  of  York,  to  the  city  of  Dur- 
nam,  after  reciting  the  last  two  acts  by  their  titles  (in  which  the  road  is  described 
as  before  stated),  and  that  the  trustees  had  borrowed  considerable  sums  upon  the 
credit  of  the  tolls  to  be  taken  on  the  said  road,  which  remained  unpaid,  and  that 
it  was  necessary  to  grant  further  tolls  and  a  further  term,  and  further,  that  it 
*1001  ^^^^  ^®  convenient  that  all  the  requisite  tolls,  powers,  and  '^'provisions 

-'  in  respect  of  the  same  road,  should  be  consolidated  in  one  act  of  parlia- 
ment; the  said  two  acts  were  repealed,  and  a  new  term  and  tolls  granted.  By 
the  37th  section  of  this  last  act,  amongst  other  exemptions  from  tolls,  it  was 
enacted,  that  no  tolls  should  be  paid  for  any  horses,  cattle,  beasts  or  carriages, 
ichich  should  ovly  cross  the  said  roady  and  should  not  pass  more  than  100  yards 
thereon.  The  68th  section  of  this  act  is  as  follows : — "  And  be  it  further  enact- 
ed, that  all  and  every  person  and  persons,  counties,  townships,  parishes,  hamlets, 
vills,  and  places,  and  Uie  inhabitants  thereof  respectively,  and  bodies  politic  and 
corporate,  who,  before  the  making  of  the  said  recited  acts  or  this  act,  have  or 
hath  used,  or  of  right  ought,  by  reason  of  the  tenure  of  any  lands,  tenements,  or 
hereditaments,  or  on  any  other  account  or  accounts,  to  repair  anv  part  or  parts 
of  the  said  road,  or  any  bridge,  drain  or  watercourse  in  or  upon  the  same,  shall, 
notwithstanding  this  act,  be  subject  and  liable  to  such  repairs,  in  the  same  man- 
ner as  they  and  every  of  them  have  or  hath  heretofore  usually  been,  or  would 
have  been  in  case  the  said  recited  acts  or  this  act  hath  not  been  made.'^  The 
69th  section  provided  for  the  statute  duty.  The  70th  section  is  as  follows : — 
"  That  it  shall  be  lawful  for  the  said  trustees,  and  thev  are  hereby  authorized 
and  empowered,  to  compound  or  agree  by  the  year  or  otherwise  with  any  of  the 
inhabitants  or  occupiers  of  lands,  tenements,  or  hereditaments,  of  or  in  any  of 
the  parishes,  townships,  or  places,  in  which  the  said  road  shall  lie  and  be  situate, 
for  a  certain  sum  of  money  in  lieu  of  the  whole  or  any  part  of  their  statute  work ; 
or  to  compound  with  the  surveyor  of  the  highways  for  any  such  parishes,  town- 
♦lOn  ^^^P^  ^^  places,  for  the  whole  or  any  part  of  the  *statute  work  liable  to 

•"  be  performed  within  the  same  respectively;  all  which  composition  moneys 
shall  be  from  time  to  time  paid  in  advance,  and  shall  be  applied  in  the  repair  of 
the  said  road.(a) 

(a)  Section  28,  which  was  also  much  relied  upon  |n  the  argument,  will  be  found  at  p. 
lot,  post 
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On  the  7th  of  June,  1830,  the  defendant  was  collector  at  Crofb  Bridge  of  the 
tolls  authorized  to  be  taken  by  the  recited  act  of  the  52  G.  3. ;  and  on  that  day 
the  plaintiff  came  upon  the  road  in  question  with  two  laden  carts,  each  drawn 
by  one  horse  from  a  road  leading  from  the  depot  of  the  Stockton  and  the 
Darlington  Eailway  Company,  within  the  distance  of  100  yards  &om  the  foot 
of  Croft  Bridge  on  the  Ihirham  side,  and  passed  over  Croft  Bridge  and  along 
186  yards  of  the  road  beyond  the  foot  of  it  on  the  Northallerton  side,  and  then 
turned  out  of  and  finally  quitted  the  road  in  question  for  one  leading  to  Rich- 
mond. The  plaintiff  claimed  to  pass  through  the  said  gate  with  his  carts  and 
horses  without  payment  of  toll,  by  reason,  as  he  alleged,  of  not  passing  100 
yards  on  the  road  maintained  by  the  trustees  of  the  said  road.  The  defendant 
refused  to  allow  him  to  pass  through  the  toll  gate,  with  the  said  carts  and  horses, 
until  he  had  paid  lOc^.,  being  the  amount  of  toll  appointed  by  the  table  of  tolls 
at  the  said  toll-sate  to  be  taken,  for  two  carts,  each  drawn  by  one  horse  and  la- 
den with  coal,  which  sum  the  defendant  demanded  and  received  from  the  plaintiff. 

The  trustees  of  the  said  turnpike  road  do  not  repair  or  contribute  to  the  re- 
pair of  the  road  over  Croft  Bridge,  and  300  feet  at  each  end  thereof;  but  the 
inhabitants  of  the  respective  counties  of  York  and  Durham  exclusively  repair 
the  same  out  of  the  county  rates.  The  gate  at  Crofb  Bridge,  and  also  a  gate 
near  to  Topcliffe  ^Bridge,  were  erected  and  continued  at  those  places  for  pic -i  no 
taking  toll  for  the  road,  and  they  are  built  upon  parts  of  the  approach  »- 
to  the  respctive  county  bridges  there ;  which  parts  are  severally  repairable  by 
•the  counties  of  York  and  Durham,  and  not  by  the  trustees  of  the  said  road.  No 
statute  work  is  done  by  the  inhabitants  of  the  respective  parishes,  townships,  or 
pkces  of  Harworth  in  the  county  of  Durham  and  Croft,  in  the  county  of  York, 
in  respect  of  the  said  road  over  Croft  Bridge,  and  300  feet  at  each  end  thereof. 

The  plaintiff  with  his  carts  and  horses  (Sd  not,  on  the  said  7th  day  of  June, 
pass  over  a  greater  extent  than  eighty  six  yards  of  the  said  turnpike  road ;  unless 
the  road  over  Croft  Bridge,  or  the  300  feet  at  either  end  thereof,  repairable  by 
the  respective  counties  of  York  and  Durham  as  aforesaid,  is  to  be  taken  as  part 
of  it. 

TiNDAL,  C.  J.  and  Bayley,  B.  sitting  as  the  Court  of  Pleas  of  Durham,  were 
of  opinion  (after  argument),  that  the  carts  in  question  were  liable  to  the  toll, 
and  gave  judgment  for  the  defendant.  A  writ  of  error  having  been  brought,  the 
case  was  argued  in  last  Trinity  term,  (a) 

Cresswell  for  the  plaintiff  in  error.  The  carts  mentioned  in  the  special  ver- 
dict were  not  liable  to  toll,  inasmuch  as  they  had  not  travelled  along  100  yards 
of  the  road  repaired  by  the  trustees  under  the  statute  62  G.  3,  c.  38,  by  which 
the  toll  was  imposed.  The  toll,  being  a  charge  upon  the  subject,  must  be  im- 
posed in  clear  and  unambiguous  words.  If  there  be  any  doubt,  the  public  must 
have  the  benefit  of  it.  The  Leeds  and  Liverpool  Canal  Company  v.  Hustler,  1 
B.  &  C.  424.  There,  but  for  the  act  imposing  the  toll,  the  party  would  never 
have  had  *the  use  of  the  canal.  It  was  not,  therefore,  a  burden  in  dero-  r*i  aq 
gation  of  any  pre-existing  right  Here  it  is,  and  therefore  the  rule  of  ^ 
construction  applies  more  strongly,  for,  with  or  without  the  toll,  the  plaintiff 
would  have  had  the  use  of  Croft  Bridge.  It  cannot  be  supposed  that  the  legis- 
lature would  have  imposed  this  toll  without  giving  some  adequate  consideration, 
and  that  consideration,  is  the  repair  of  the  road,  and  the  statute  itself  only  gives 
the  toll  where  the  road  has  been  used  for  100  yards  and  upwards.  Besides,  turn- 
pike acts  imposing  tolls  on  those  who  use  the  road,  are  intended  for  the  relief  of 
parishes  though  which  the  road  runs,  and  not  of  counties,  and  the  act  in  question 
must  be  construed  with  reference  to  that  object.  The  32  G.  3,  passed  for 
amending  the  first  two  acts  for  repairing  the  road  in  question,  enacts  by  section 
38,  that  persons  liable  to  repair  any  particular  part  of  the  road,  or  any  bridge  or 
bridges  upon  the  road,  shall  continue  so.     The  turnpike  act,  13  G.  3,  c.  84,  s. 

(a)  Before  Lord  Tenterden,  C.  J.,  Littledale,  Parke,  and  Taunton,  Js. 
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34,  proTides  tbat  no  person  shall  be  liable  to  pay  toll  at  any  toll-gate  across  or 
on  the  side  of  any  turnpike  road,  or  be  subject  to  any  penalty  for  any  carriage, 
horse,  or  beast,  which  shall  only  cross  such  road,  and  shall  not  pass  above 
100  yards  theron,  except  over  some  hrid4je  erected  at  a  considerable  expense  by 
the  trustees  of  such  turnpike  toad.  This  clearly  proves  that  the  legislature  did 
not  confflder  that  the  use  of  any  bridge  not  occasioning  expense  to  the  trustees 
would  be  a  consideration  for  the  payment  of  toll.  And  where  a  toll  is  claimed 
by  prescription,  in  consideration  of  repairs  done,  it  is  clear  that  the  repair  of  a 
road  from  A.  to  B.  is  no  legal  consideration  for  demanding  a  toll  on  a  road  from 
A.  to  G. :  the  toll  can  only  be  taken  for  the  use  of  the  very  road  repaired.  Why 
*1041  '^^^^^  ^^  ^  presumed  that  *the  legislature  meant  to  adopt  a  different  rule 

^  here,  and  to  make  the  use  of  a  road  along  a  bridge  not  repaired  by  the 
trustees  a  consideration  for  paying  the  toll  to  them  ?  The  presumption  is  against 
the  present  claim  of  toll,  and  the  question,  then,  is  whether  the  language  of  the 
statute  it  is  so  clear  and  precise  that  no  doubt  can  be  entertained  as  to  the  true 
construction  ?  The  point  to  be  ascertained  is  the  meaning  of  the  expression  said 
road  in  the  exempting  clause  in  the  52  G.  3.  It  is  manifest,  from  an  examina- 
tion of  the  different  provisions  in  that  and  the  former  statutes  relating  to  the 
road,  that  "  the  said  roacC^  means  the  road  to  be  repaired  by  the  trustees  with 
the  tolls  to  be  taken  for  the  use  of  it.  In  a  great  many  instances  the  expres- 
sions "  the  said  road^*  or  "  the  road  intended  to  be  repaired,"  appear  to  be  used 
in  a  manner  that  clearly  excludes  the  bridge  in  question,  and  the  100  yards  at  each 
end  which  are  not  repairable  by  the  trustees.  Nor  is  it  clear  that  those  expres- 
sions do,  in  any  one  instance,  include  the  bridge.  Before  any  of  the  statutes  in 
question  were  passed,  the  phuntiff  might  have  passed,  with  his  carts,  along  the 
road  in  question  without  payment  of  any  toll.  Then,  the  road  being  found  so 
bad  that  it  could  not  be  repaired  by  the  ordinary  method  provided  by  the  com- 
mon law,  the  legislature  passed  the  first  statute,  18  O.  2,  c.  8,  entitled  An  Act 
for  repairing  the  Road  from  Boroughbridge,  through  Northallerton,  to  Croft 
Bridge,  on  tbe  Kiver  Tees,  and  from  thence  through  Darlington  to  Durham,  and 
by  that  act,  s.  1,  the  trustees  are  empowered  to  erect  toll  gates  in  or  across  any 
pert  of  the  said  road,  and  to  take  the  tolls  therein  mentioned,  which  are  to  be  ap- 
plied to  the  keeping  in  repair  the  said  road.  By  section  10,  the  trustees  are  em- 
*10^1  *P<^^®^^  *<*  ^^6  ^0^  gravel  for  repairing  the  roads  aforesaid.    This  would 

^  give  them  no  power  to  take  gravel  to  repair  the  bridge.  Neither  would 
the  power  given  to  them  to  widen  the  road  entitle  them  to  widen  the  bridge. 
The  statute  duty  to  be  done  bn  the  roads  directed  to  be  repaired  is  to  be  settled 
by  justices  at  petty  sessions.  But  no  statute  work  is  to  be  done  on  the  bridge, 
or  on  the  100  yards  at  the  end ;  that  is,  therefore  no  part  of  the  said  road. 
Again,  lands  liable  to  the  repair  of  roads  directed  by  the  act  to  be  repaired  are 
to  continue  so,  and  the  rents  to  be  paid  to  the  trustees  or  their  collector.  This 
would  not  authorize  them  to  receive  the  rents  of  lands  liable  to  the  repair  of 
Croft  Bridge.  The  second  statute,  22  G.  2,  c.  32,  is  in  terms  similar  to  the 
former  act,  and  throughout  speaks  of  the  said  roads,  and  by  one  clause,  persons 
travelling  on  the  road  intended  by  the  former  act  and  that  act  to  be  repaired, 
are  subjected  to  a  penalty  for  going  over  any  person's  ground  to  avoid  the  toll. 
That  would  not  apply  to  a  person  travelling  only  along  the  road  repaired  and  re- 
pairable by  the  county,  and  not  by  the  trustees.  By  the  stat.  32  G.  3,  c.  118, 
the  road  to  be  repaired  is  described  in  the  title  and  preamble,  and  by  sect.  2,  the 
powers  of  the  former  act  are  continued  for  repairing  the  said  road,  again  de- 
scribing it  as  before.  The  property  in  gates,  lamps,  &c.,  and  in  all  dung  and 
soil  gathered  off  tlie  said  road,  is  vested  in  the  trustees.  That  would  not  give 
to  them  lamps,  gates,  &o.  upon,  or  soil  gathered  off  the  bridge  or  the  approaches 
to  it  5  and  if  so,  the  words  "  said  road  "  do  not  include  the  bridge  or  100  yards. 
By  s.  12,  the  tolls  are  to  be  taken  for  repairing  the  said  road  ;  by  s.  21,  the 
♦1061  ^^^  are  to  be  applied  to  the  repair  of  the  *said  road ;  and  there  is  aftor- 
-*  wards  a  power  given  to  get  materials  for  repairing  the  said  road ;  that 
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eannot  include  the  bridge :  and  by  s.  ZS,  persons  or  eoontieB  liable  to  repair 
anj  part  of  the  said  roady  or  any  bridge  in  the  taid  roadj  are  to  remain  liable 
aa  before ;  and  where  lands  are  liable  to  the  repairs  of  the  said  road  (omitting 
^'%^)  ^  rents  are  to  go  to  the  person  appointed  hj  the  trustees.  There  the 
word  road  clearlj  does  not  include  bridge.  Bj  the  statate  41  O.  3,  e.  A,  the 
former  acts  are  recited  and  eontanned,  aiS  larger  tolls  giren.  The  52  G.  3,  c. 
3Sy  recites  the  farmer  acts,  and  that  it  wonld  be  eonTenient  to  oontinne  all  for- 
mer provisions  relating  to  the  said  road|  and  to  consolidate  them;  and  s.  21 
S'tcs  power  to  erect  or  eontinne  toll-honses  and  gates  '^  in,  or  upon,  or  across 
e  said  road  intended  to  he  repaired J^  It  maj  be  said,  that  where  individnala 
are  liable  to  repair  the  road  ratione  tennraey  the  nse  of  that  part  of  the  road  for 
100  yards  wonld  make  a  person  liable  to  the  tolL  Bat  that  doesnotereate  any 
substantial  difficulty.  The  persim  liable  to  repair  ratione  tenuiaey  or  a  township 
liable  by  prescription,  are  only  substituted  for  the  pariah  upon  which  the  com- 
mon-law  liability  rests ;  and  notwithstanding  such  special  liability  the  trustees 
are  authorized,  and  if  so,  compeUable,  to  expend  the  tolls  in  those  parts  of  the 
road  as  well  as  the  parts  repairable  by  parishes :  oonsequenUy  the  use  of  those 
roadsy  inasmuch  as  th^  derive  benefit  from  the  tolls,  is  a  consideration  for  the 
payment. 

Alexander  eontri.  The  plaintiff's  carts  were  liable  to  toll,  inasmuch  as  they 
travelled  along  100  yards  <tf  the  road  leading  from  Boroughbridge  to  the  city  of 
Durham.  There  is  nothing  in  any  of  the  acts  to  ^restrain  the  meaning  r^-icfl 
of  the  exempting  clause  to  the  parts  of  the  road  repairable  by  the  tms-  ^ 
tees ;  and  such  a  distinction  would  be  very  inconvenient,  for  many  parts  would 
be  free  from  toll  which  are  repairable  by  individuals  ratione  tenune :  and  in 
some  parts  one  side  of  the  road  might  be  so  repairable,  and  not  the  other.  The 
question  must  mainly  depend  upon  the  construction  put  upon  the  statute  52  G. 
3, 0. 38,  which  repeals  the  former  acts.  Section  25,  enacts, ''  that  the  respective 
tolls  therein  mentioned,  subject  to  the  restrictions  thereinafter  contained,  shall 
be  demanded  and  taken  at  each  and  every  toll-gate  and  turnpike  which  shall  be 
continued  or  erected  by  virtue  of  that  act,  from  the  person  or  persons  using  or 
attending  any  horse  or  carriage,  before  sudi  horse  or  carriage  shall  be  permitted 
to  pass  through  the  same."  By  this  clause,  the  toll  is  imposed  in  plain,  une- 
quivocal language :  and  the  question  is,  whether  the  carts  mentioned  in  the  special 
verdict,  are  exempted  from  the  toll,  to  which  they  are  otherwise  clearly  subject, 
by  the  enactment  in  section  37,  that  no  toll  shall  be  payable  for  any  horses  or 
carriages  '^  which  shiJl  only  cross  the  said  road,  and  shidl  not  pass  more  than 
100  yards  thereon."  Now  the  midroadj  by  reference  to  the  title  and  preamble 
of  the  act,  imports  ike  whole  line  of  road  from  Boroughbridge  to  the  city  of 
Durham;  and  by  reference  to  section  28,  which  contains  the  nearest  preced^g 
description  of  the  road,  it  has  the  same  import.  That  section  enacts,  that  no 
more  toll  shall  be  demanded  for  passins  and  repassing  on  the  same  day,  with 
the  same  horses  or  carriages,  through  idl  or  any  of  the  toll-gates  to  be  continued 
or  erected  by  virtue  of  that  act,  in  the  whole  length  of  the  said  road  from 
Boroughbridge  to  the  city  of  Durham,  nor  upon  the  several  parts  *there-  r^\f\Q 
of  after  specified,  than  as  thereinafter  md^tioned,  viz.  upon  the  whole  '• 
length  of  the  said  road,  no  more  than  six  tolls ;  and  upon  other  parts  therein 
specified,  (of  which  that  between  Northallerton  and  Darlington  is  one)  no  more 
than  two  tolls.  T}ie  toll-gate,  where  the  toll  in  question  was  taken,  is  recog- 
nized by  the  22  G.  2,  c.  32,  s.  6,  as  being  in  and  upon  the  said  road.  It  is 
there  described  as  the  gate  built,  and  now  standing  in  and  upon  the  said  road 
at  Croft  Bridge ;  and  in  the  32  G.  3,  s.  38,  county  and  riding  bridges  are  spoken 
of  as  lying  in  and  upon  the  said  road;  they  are  treated,  therefore,  as  part  of  the 
road,  that  is,  the  road  from  Boroughbridge  to  Durham.  Cur,  adv.  vult 

Parks,  J.  now  delivered  the  judgment  of  the  Court.  This  question  arises 
on  a  writ  of  error  from  the  judgment  of  the  two  learned  Judges  (Lord  Chief 
Justice  Tindal  and  Mr.  Baron  I^yley)  constituting  the  Court  of  Pleas  at  Dur- 
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hm,  upon  a  special  verdict.  The  question  is,  whether  the  plaintiff's  carts, 
which  passed  through  the  turnpike  at  Croft  Bridge,  in  that  county,  but  did  not 
pass  more  than  100  yards  on  the  road,  exclusive  of  the  part  at  the  end  of  the 
bridge  which  the  county  are  bound  to  repair,  were  exempt  from  toll  under  the 
52  6.  3,  0.  88,  s.  37,  a  local  turnpike  act.  We  are  of  opinion  that  they  were 
not,  and  that  the  judgment  of  the  Court  below  ought  to  be  affirmed. 

This  act  of  parliament  repeals  those  of  the  32  Ot.  8,  and  41  Q.  3,  the  pro- 
visions of  which,  and  of  the  older  statutes  relating  to  this  road,  are  only  so  far 
material  as  they  may  aid  in  the  construction  of  the  enactments  of  the  existing 
statute.  In  oraer  to  decide  the  point  in  question^  we  must  look  to  the  language 
of  this  act. 

*1(yQ1  "^^^01^  I  proceed  to  do  this,  it  is  to  be  observed,  that  it  is  a  mistake 
-'  to  suppose,  as  was  urged  in  the  argument  on  behalf  of  the  plaintiff  in 
error,  that  the  object  of  this  and  other  turnpike  acts  is  to  relieve  parishes  and 
townships  from  the  burthen  of  repairing  the  highways.  Their  object  is  to  im- 
prove the  roads  for  the  general  benefit  of  the  public,  by  imposing  a  pecuniary 
tax  in  addition  to  the  means  already  provided  by  law  lot  that  purpose.  The 
obligation  to  maintain  all  public  roads  (with  the  exception  of  those  which  are 
to  be  repaired  ratione  tenune  or  clausune)  is  a  public  obligation,  and  in  the 
nature  of  a  public  tax.  The  repairing  by  parishes  or  townships  of  some  part, 
and  by  counties  of  other  parts,  are  merely  modes  which  the  law  has  provided 
for  discharging  that  obligation.  It  is  their  share  of  the  public  burthen,  which 
those  districts  have  to  pay,  and  which  is  imposed  for  the  general  benefit  of  the 
community,  and  tolls  are  an  additional  tax  for  the  same  purpose. 

But  as  this  statute  does  impose  a  tax,  the  usual  rule  of  construction  must  be 
applied  to  it  which  is  adopted  in  similar  cases,  and  the  subject  must  not  be 
charged  unless  the  intention  to  charge  clearly  and  distinctly  appear. 

Are,  then,  the  words  of  this  statute  clear  and  distinct?  It  is  entitled  ^^An 
Act  for  more  effectually  repairing  the  Boad  from  Boroughbridge,  in  the  County 
of  York,  to  the  City  of  Durham;"  and  it  enacts  (section  25)  that  certain  tolls 
shall  be  demanded  and  taken  at  each  and  every  toU^ate  and  turnpike  which 
shall  be  coftlinued  or  erected  by  virtue  of  the  act,  from  any  person  attending  a 
carriage,  before  such  carriage  shall  be  permitted  to  pass;  but  it  provides  (sec- 

*1101  ^^^^  ^^^  ^^^^  ^^  ^^  ^^^^  ^*  ^^^^  ^^^  ^7  carriages  which  only  cross 
^  the  mid  road^  and  shall  not  pass  more  than  100  yards  thereon. 

The  statute  therefore,  in  clear  words,  imposes  the  tax  on  carriages  which  go 
through  a  turnpike  gate,  and  pass  more  than  100  yards  on  the  said  road;  and 
the  term  '^  the  said  road,"  in  grammatical  construction,  refers  either  to  the  title 
of  the  act  or  to  the  nearest  preceding  description  of  the  road  (which  is  in  sec- 
tion 28);  and  on  either  supposition,  the  road  is  the  whole  spaoe  between 
Boroughbridge  and  the  city  of  Durham.  And,  besides,  the  act  (section  68) 
contemplates  that  counties  will  have  to  repair  some  parts  of  the  road;  and 
what  other  parts  can  those  be,  than  the  space  of  300  feet  at  the  ends  of  the 
bridges? 

Add  to  this,  that  the  toll-gate  in  question,  which  is  erected  within  that  dis- 
tance, is  recognized  as  being  on  the  roadj  by  22  G.  2,  c.  32,  s.  6,  and  no 
doubt  its  continuance  is  authorized  by  the  twenty-first  section  of  the  present  act, 
as  a  toll-gate  "  across  the  road  thereby  intended  to  be  repaired." 

The  words,  therefore,  of  the  act  are  clear;  and  the  construction  should  be  accord- 
ing to  those  words,  unless  it  can  be  shewn  that  such  construction  would  be  un- 
reasonable, or  inconsistent  with  the  apparent  intention  of  the  framers  of  the  act. 
It  is  said  that  it  would  be  unreasonable,  because  toll  is  given  as  a  compensation 
for  the  use  of  the  road ;  and  that  the  plaintiff  had  a  right  to  use  this  part  of  the 
road  before  without  paying  toll,  and  gains  nothing  by  the  payment  of  the  toll, 
because  that  toll  could  not  be  laid  out  in  its  improvement.  But  it  is  obvious 
that  the  first  part  of  this  objection  applies  equally  to  the  parts  of  the  road 
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repairable  by  parishes,  townships^  or  individuals;  and  the  latter  pro-  r«i|-i 
ceeds^  on  an  assumption  which,  as  .&r  as  we  are  aware,  is  not  founded  ^ 
upon  any  express  provision  in  the  act,  that  the  trustees  would  violate  their  duty 
in  laying  out  any  portion  of  their  funds  upon  this  part  of  the  road.  It  is  true 
that  they  are  not  likely  to  be  called  upon  to  do  so,  because  the  county  being  in 
general  provided  with  aU  ample  fund,  fulfils  its  obligations  to  repair  completely 
and  effectually ;  but  if  the  reverse  should  happen  to  be  the  case,  and  the  public 
exigency  require  it,  we  do  not  know  that  the  trustees  might  not  expend  money 
in  repairing  this  portion  of  the  road. 

And  supposing  it  were  otherwise,  and  that  no  part  of  their  funds  could  be  so 
laid  out,  it  cannot  be  considered  as  unreasonaMe  that  a  person  who  uses  any  part 
of  a  road,  all  of  which  is  virtually  repaired  by  the  public,  though  in  different 
modes,  should  pay  something  to  the  public  in  return. 

It  appears  to  us  that  there  is  nothing  unreasonable  in  this  construction ;  and 
there  is  certainly  nothing  inconsistent  with  the  express  or  implied  intention  of 
the  legislature,  to  be  collected  from  other  parts  of  the  act.  in.  our  opinion  no 
distinction  can  be  made  in  respect  of  the  obligation  to  pay  toll,  between  the 
parts  of  the  road  which  are  repaired  by  parishes,  townships,  or  individuals,  and 
those  which  are  repaired  by  the  county }  whatever  the  liabilities  to  repair  may 
be,  all  are  alike  parts  of  the  road. 

The  judgment  of  the  Court  below  must  therefore  be  affirmed. 

Judgment  affirmed. 


*STORR  and  Another  v,  BOWLES.     Nbv.  5.  [*112 

The  act  for  uniformity  of  process,  2  W.  4,  c.  39,  s.  1,  does  not  prevent  the  signing  of  a 
pluries  bill  of  Middlesex  in  a  suit  commenced  before  the  act  came  into  operation. 

S.  HuaHES  moved  that  the  signer  of  Middlesex  writs  might  be  ordered  by 
the  Court  to  sign  a  pluries  bill  of  Middlesex  in  the  above  cause,  which  that 
officer  had  declined  to  do,  considering  himself  precluded  from  it  by  the  act  for 
uniformity  of  process,  2  W.  4,  c.  39.  In  sect.  1,  of  the  act  (which  came  into 
operation  the  first  day  of  this  term),  after  reciting  that  the  process  for  the  com- 
mencement of  personal  actions  in  the  superior  Courts  is  inconvenient,  it  is 
enacted,  ^'  that  the  process  in  all  such  actions  commenced  in  either  of  the  said 
Courts,"  where  it  is  not  intended  to  hold  to  bail,  shall  be  in  the  form  after 
stated,  namely,  by  writ  of  summons.  But  the  writ  of  summons,  by  its  form, 
applies  only  to  the  original  commencement  of  an  action,  which  in  this  case 
would  have  been  too  late  to  save  the  statute  of  limitations ;  the  object  of  this 
application  therefore  was,  that  the  plaintiff  might  have  the  benefit  of  the  former 
process,  which  was  sued  out  within  the  six  years,  and  would  be  continued  by 
the  pluries  bill  of  Middlesex. 

Per  Curiam.  We  are  of  opinion  that  the  clause  applies  only  to  actions  com- 
menced since  the  statute  came  into  operation.  It  will  probably  be  sufficient  to 
give  this  intimation,  for  the  guidance  of  the  officer. 


*STURCH  V,  CLARKE  and  Two  Others.     iVai;.  5.  [*113 

Plaintiff  declared  in  case,  that  the  defendants  wrongfully  and  maliciously  took  his  goods 
of  the  value  of  TOO/,  as  a  distress  for  141/.  alleged  and  pretended  to  be  due,  for  a  poor  rate, 
whereby  they  levied  an  unreasonable  and  excestive  distress  for  the  said  14U. ;  and  it  was 
proved  that  the  defendants,  overseers,  having  a  regular  distress  warrant  for  the  rate, 
distrained  cattle,  &c.  of  the  plaintiff,  to  the  value  of  more  than  6002. : 
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Held,  that  the  plaintiff  was  not  bound  to  demand  a  copy  of  the  warranti  pursuant  to  24  G. 
2,  c.  44,  8. 6,  before  commencing  bis  action,  as  the  overseers  had  not  acted  in  obedience 
to  the  warrant,  and  no  action  would  haye  lain  against  the  justices. 

Held  further,  that  it  was  not  a  question  to  be  left  to  the  jury  on  these  facts,  whether  or 
not  the  defendanta  acted  maliciously. 

And,  on  motion  in  arrest  of  judgment,  held,  that  the  declaration,  though  it  did  not  ex- 
pressly admit  any  poor  rate  to  have  been  due  (on  which  ground  it  was  objected  that  the 
action  ought  to  hare  been  trespass),  was  sufficient,  at  least  after  verdict. 

Case  for  wrongfully  and  n:aIi3iou8ly  taking  and  distraining  goods  of  the 
plaintiff^  as  a  distress  for  141/.  for  a  poor  rate  alleged  and  pretended  to  have 
been  dnly  assessed  on  him^  and  to  be  in  arrear,  such  goods  being  of  much 
greater  value  than  141/.,  to  wit,  700/.,  whereby  the  defendants  then  and  there 
took  a  great,  unreasonable,  and  excessive  distress  for  the  said  141/.,  &c.,  and 
wrongfully  and  maliciously  detained  the  same,  to  wit,  for  three  days,  and  until 
the  plaintiff  was  oblieed  to  redeem  the  same  by  paying  141/.  and  costs;  whereas 
one  fourth  part  of  me  distress  would  have  been  sufficient  to  satisfy  the  said 
141/.  and  charges,  &c.  Plea,  the  general  issue.  At  the  trial  before  Oaselee, 
J.,  at  the  Bucmnghamshire  Summer  assizes,  1832,  it  appeared  that  the  distress 
(consisting  of  sheep  and  rams,  and  a  quantity  of  beans,^  was  taken  under  a  war- 
rant issued  by  two  justices  to  the  overseers  of  the  parish  of  Haddenham,  Bucks, 
reciting  that  the  plaintiff  had  been  assessed  to  the  poor  rate  in  the  sum  of  141/., 
and  had  refused  payment,  &c.,  and  requiring  them  to  make  distress  of  the 
phdntiff 's  goods  and  chattels ',  and  if  the  sum,  with  costs,  &c.,  were  not  paid  in 
fi?e  days,  to  sell  the  said  goods  and  chattels,  and  retain  the  amount,  rendering 
*1141  overplus  to  the  plaintiff.     The  defendants,  two  of  '^'whom  were  the 

^  overseers,  and  the  third  an  auctioneer  employed  by  them,  distrained 
goods  which  were  valued  by  a  witness  for  the  plaintiff  at  642/.  The  plaintiff 
obtained  a  verdict  for  10/. 

Biggs  Andrews  now  moved  for  a  rule  to  shew  cause  why  the  judgment 
should  not  be  arrested,  or  a  new  trial  had,  or  (by  leave  reserved)  why  a  nonsuit 
should  not  be  entered.  The  objection  in  arrest  of  judgment  was,  that  the  decla- 
ration did  not  (according  to  the  precedents  in  such  cases)  admit  that  something 
was  due.  If  nothing  was  due,  the  action  should  have  been  in  trespass.  The 
ground  for  a  new  trial  was,  that  the  learned  Judge  did  not  leave  it  to  the  jury 
whether  or  not  there  was  malice.  Express  malice  need  not  be  proved,  but  some 
evidence  of  it  ought  to  appear.  [Parke,  J.  There  was  no  need  to  shew 
malice  if  it  appeared  that  a  more  than  reasonable  distress  was  taken.  (See  Field 
V,  Mitchell,  6  Esp.  71.)]  As  to  entering  a  nonsuit,  the  parties^here  acted  in 
obedience  to  a  warrant  of  justices,  and  the  plaintiff  never  demanded  a  perusal 
and  copy  of  the  warrant,  according  to  24  Or.  2,  c.  44,  s.  6. (a)  No  action,  there- 
fore, could  be  maintained.  The  law  is  the  same  even  if  the  warrant  was  illegal. 
Price  V.  Messenger,  2  B.  &  P.  158. 

Pabkb,  J.  The  object  of  the  statute  in  making  a  demand  of  the  warrant 
necessary  is,  that  the  justice  may  be  joined  as  a  defendant.  But  this  is  an 
*1151  ^^^^^°  ^^^  seizing  goods  more  than  reasonably  sufficient  for  the  ^probable 
-*  exigency  of  the  distress-warrant ;  an  excess  for  which  the  justices  could 
not  possibly  have  been  made  joint  defendants.  In  such  a  case  the  act  does  not 
apply.  Bell  V.  Oakley,  2  M.  &  S.  259,  decides  this,  and  it  is  apparent  from  the 
terms  of  the  act.  Milton  v.  Green,  5  East,  238,  shews  the  distinction  between 
cases  in  which  the  ma^strate  may  be  joined  as  a  wronc-doer,  and  those  in  which 
the  warrant  is  regular,  but  the  officer  has  exceeded  the  authority  given  by  it. 
Price  V,  Messenger,  2  B.  &  P.  158,  and  all  the  modem  cases  on  the  subject, 
shew  that  where  demand  of  a  copy  of  the  warrant  is  held  necessary,  it  is  upon 
the  ground  that  the  officer  acted  in  obedience  to  it.     As  to  the  first  objection, 

(a)  Orerseers  distraining  for  poor's  rate  are  within  the  statute,  Harper  v.  Garr,  7  T. 
R.  270. 
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the  effect  of  tlie  declaration  is,  that  whether  141?.  were  due  or  not,  more  was 
taken  by  the  defendants  than  was  in  fact  due.  I  think  it  is  sufficient,  at  least 
in  this  stage  of  the  proceedings. 

Taunton,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that  the  term 
''  excessive^'  implies  that  some  poor  rate  was  due.  A  copy  of  the  warrant  would 
have  been  of  no  use,  where  no  proceeding  could  be  taken  against  the  justices. 

Patteson,  J.  I  am  of  the  same  opinion.  In  Branscomb  v.  Bridges,  1  B. 
&  G.  145,  where  the  plaintiff's  goods  were  distrained  for  rent,  the  whole  haying 
been  tendered,  and  there  having  been  no  subsequent  demand  and  refusal,  it  was 
held  that,  if  trespass  would  lie,  still  the  plaintiff  might  waive  the  trespass  and 
declare  in  case  *K)r  an  excessive  distress.  At  all  events,  I  think  the  pre-  r^i-ia 
sent  declaration  is  good  on  motion  in  arrest  of  judgment,  whatever  might  '- 
have  been  the  result  on  special  demurrer.  Rule  refused,  (a) 


WEIGHT  V.  BRUISTEE.    Nov.  5. 
A  toll  of  one  penny  for  every  pig  brought  into  a  market  is  not  necessarily  unreasonable. 

Assumpsit  for  tolls.  Plea,  the  general  issue.  At  the  trial  before  Lord 
Tenterden,  C.  J.,  at  the  last  assizes  for  the  county  of  Hertford,  the  following 
appeared  to  be  the  facts  of  the  case.  The  plaintiff  claimed  a  toll  of  a  penny 
for  eveiy  pig  brought  into  Bishop  Stortford  Market,  by  virtue  of  a  lease  granted 
by  the  Bishop  of  London,  the  lord  of  that  manor.  In  support  of  the  right,  he 
gave  evidence  that  a  toll  of  a  penny  per  pig,  for  every  pig  brought  into  the  mar- 
ket, had  been  taken  in  Bishop  Stortford  for  a  long  series  of  years.  It  was  ob- 
jected, that  such  a  toll  was  unreasonable.  Lord  Tenterden  reserved  the  point, 
and  told  the  jury  to  find  for  the  plaintiff,  if  they  thought  from  the  evidence 
that  the  toll  in  question  had  been  usually  paid  by  persons  frequenting  the  mar- 
ket.   The  jury  naving  found  for  the  plaintiff. 

Law  now  moved,  according  to  the  leave  reserved,  to  enter  a  verdict  for  the 
defendant.  Whether  toll  be  reasonable  or  not,  is  a  Question  of  law,  2  Inst. 
222.  Here  the  plaintiff  relied  not  upon  a  grant  of  toll,  but  *on  a  pre-  r+j^j 
scriptive  right  to  toll,  to  be  inferred  from  the  receipt  of  it  for  a  long  ^ 
series  of  years.  At  the  time  of  its  presumed  commencement  (in  the  reign  of 
Richard  I.),  one  penny  would  have  been  a  very  unreasonable  toll.  In  Heddej 
V,  Welhouse,  Moore,  474,  it  is  said  that,  in  the  argument  of  the  case,  the  justi- 
ces held  that  the  king  might  grant  a  toll  with  a  new  fair,  if  the  toll  were  rea- 
sonable and  not  excessive ;  but  one  penny  per  beast  they  held  unreasonable. 

Pabke,  J.  I  think  there  should  be  no  rule  in  this  case.  The  jury  having 
found  that  this  toll  had  been  usually  taken,  it  is  the  duty  of  the  Court  to  sup- 
port it,  unless  it  be  unreasonable;  and  the  onus  of  shewing  it  to  be  unreasonable 
IS  on  the  defendant.  He  relies  on  the  case  of  Heddey  v,  Welhouse,  as  reported 
in  Moore,  where  it  is  said  that  the  justices  held,  during  the  argument,  that  a 
penny  per  beast  was  an  unreasonable  toll.  The  case  seems  to  be  more  correctly 
reported  in  Cro.  Eliz.  658,  and  there  it  does  not  appear  that  the  judges  so  de- 
cided. Popham,  J.,  on  the  contrary,  seems  to  have  thought  such  a  toll  to  be 
reasonable.  He  says,  "  The  king  mav  grant  a  fair,  and  that  toll  shall  be  paid, 
although  it  be  a  charge  upon  the  subject ;  because  his  subjects,  viz.  the  ven- 
dees, have  benefit  and  ease  by  such  fairs :  but  the  king  cannot  appoint  a  bur- 
thensome  toll ;  but  it  ought  to  be  a  petit  sum,  as  a  penny  or  twopence,  which 
are  the  smallest  coins,  or  of  lesser ;  but  not  of  any  greater  value  to  charge  the 

(<i)  As  to  demand  of  a  copy  of  the  warrant,  see  Kay  v,  Grover,  7  Bing.  312,  and  the 
cases  there  cited. 
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sabject.''  We  do  not  know  when  the  toll  in  this  case  commenced ;  and  we 
"^1181  ^^'"^^^^  ^7  ^^^  ^  ^^  ^^  ^  penny  per  pig,  which  *has  been  taken  for 
^  many  years,  is  necessarily  unreasonable :  and  I  think  the  defendant  has 
£uled  in  shewing  that  it  is  so. 

Taunton,  J.  I  cannot  say  that  a  toll  of  one  penny  per  pig  is,  in  point  of 
law,  unreasonable. 

Patteson,  J.  The  jury  having  found  that  the  toll  has  been  paid  for  such  a 
considerable  period  by  persons  frequenting  the  market,  I  think  it  is  too  much 
for  us  to  say  that,  in  point  of  law,  it  is  unreasonable.  Rule  refused. 


HUTCHINSON   v,  W.  LOWNDES,  T.  HALL,  J.   RADFORD,  and  S. 

BROAD.    Nov,  6. 

The  5  O.  4,  e.  18,  s.  2,  reciting  that,  by  some  acts,  penalties  or  snms  of  money  are  to  be 
recovered  before  a  justice,  and  he  is  aathorized  to  issue  his  warrant  for  levjing  the 
same  by  distress,  but  no  Airther  remedy  is  provided  in  case  no  sufficient  goods  can  be 
found,  enacts,  that  whenever  it  shaU  appear  to  such  justice  that  the  party  has  not  suffi- 
cient goods  whereon  to  levy,  it  shall  be  lawful  for  such  justice  to  issue  forth  his  war- 
rant  for  committing  such  offender  to  the  common  gaol  for  any  term  not  exceeding 
three  calendar  months,  unless  the  sum  adjudged  to  be  paid,  and  costs,  shall  be  sooner 
paid:  provided  always,  that  the  amount  of  such  costs  shaU  be  specified  in  such  war- 
rant of  commitment : 

Held,  that  the  warrant  of  commitment  must  be  in  writing ;  and  that  the  detention  of  the 
partj  without  such  written  warrant  cannot  be  justified  for  any  longer  time  than  is 
necessary  for  making  it  out. 

This  was  an  action  for  assault  and  false  imprisonment.  Plea,  not  guilty. 
At  the  trial  before  Lord  Lyndhurst,  C.  B.,  at  the  Chester  Summer  assizes 
1832,  the  following  facts  appeare4«  The  two  first  named  defendants  were 
magistrates  for  the  borough  of  Congleton,  the  defendant  Radford  was  a  con- 
stable, and  Broad  a  gaoler  of  the  same  borough.  On  the  23d  of  May,  1831, 
one  J.  Cotterill,  a  kbourer,  obtained  from  the  defendant.  Hall,  a  summons 
*1191  ^o^^^^^  ^^®  plaintiff,  for  wages  on  account*  of  work  done  by  Cotterill 
^  for  the  plaintiff  in  Congleton ;  and  in  the  evening  of  that  day  Cotterill 
and  the  plaintiff  attended  the  defendants  Lowndes  and  Hall ;  and  Cotterill  swore 
that  the  sum  of  1^.  4<.  6d,  was  due  to  him  from  the  plaintiff,  for  wages  which 
he  had  refused  to  pay.  The  defendant  Lowndes  then  ordered  the  plaintiff, 
verbally,  to  pay  Cotterill  the  1^.  48.  6d.,  and  2s.  6d,  for  the  costs  of  summons, 
&c.;  but  the  plaintiff  refused.  He  was  then  asked  if  he  had  any  goods  on  which 
the  sums  might  be  levied,  and  he  said  he  had  not.  And  he  was  thereupon 
(without  a  previous  warrant  of  distress  being  issued)  committed  verbally  to  the 
common  gaol  of  the  borough  of  Congleton,  for  one  calendar  month,  unless  the 
wages  and  costs  were  sooner  paid,  and  was  at  once  taken  to  the  prison  by  the 
defendants.  Broad  and  Radford,  where  he  remained  from  the  evening  of  the 
23d  to  the  morning  of  the  25th  of  May;  he  then  paid  the  wages  and  costs,  and 
was  discharged.  On  the  31st  of  May,  1831,  a  copy  of  the  warrant  of  commit- 
ment was  demanded  from  the  two  constables,  and  such  copy  was  delivered  to 
the  plaintiff's  attorney  on  the  4th  of  June.  The  summons  for  payment  of  the 
wages  and  costs,  and  the  warrant  of  commitment  of  the  plaintiff  in  default  of 
payment,  were  both  dated  the  23d  of  May,  1831,  (the  day  when  the  complaint 
was  heard,)  but  were  reduced  into  writing,  and  signed  by  the  defendant  Lowndes, 
after  the  31st  of  May.  The  warrant  of  commitment  having  been  merely  verbal 
at  the  time  when  the  plaintiff  was  sent  to  eaol,  an  objection  was  taken,  that  the 
commitment  was  illegal ;  and  the  learned  Judge,  being  of  that  opinion,  directed 
the  jury  to  find  a  verdict  for  the  plaintiff,  but  reserved  liberty  to  the  defendant 
to  move  to  enter  a  ponsuit. 
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CoUingham  now  moved  accordingly.  The  justices  have  *not  ex-  r^ioQ 
ceeded  the  authority  given  them  by  the  acts  of  parliament  relating  to  >- 
this  subject.  By  the  20  G.  2;  c.  19,  (extended  so  as  to  include  cases  of  this 
description  by  81  O.  %  c.  11,  s.  3,)  a  justice  or  justices  are  empowered,  upon 
complaint  by  any  servant  or  workman  there  mentioned,  on  oath,  to  make  an 
order  for  the  payment  of  wages,  and  to  enforce  the  same,  if  not  complied  with 
by  the  master  within  twenty-one  days,  by  warrant  of  distress.  By  4  G.  4,  c.  34, 
s.  5,  referring  to  the  above  statutes,  such  order  is  declared  to  be  final.  And  by 
5  G.  4,  c.  18,  s.  2,  it  is  enacted,  that  in  case  it  should  appear,  by  the  confes- 
sion of  the  party,  that  he  has  not  sufficient  goods  whereon  a  distress  can  be 
levied,  ^'  such  justice  or  justices  may  isgue  forth  his  or  their  warrant  for  com- 
mitting such  offender  to  the  common  gaol,  for  any  term  not  exceeding  three 
months,  unless  the  sum  adjudged  to  be  paid,  and  all  costs  and  charges  of  the 
proceedings,  shall  be  sooner  paid :  provided  always,  that  the  amount  of  such 
costs  and  expenses  shall  be  specified  in  such  warrant  of  commitment."  All  the 
requisites  contained  in  the  acts  of  parliament  were  strictly  complied  with.  It 
is  true,  there  was  no  commitment  in  writing  made  out  at  the  time  when  the 
plaintiff  was  taken  to  prison )  but  it  was  not  necessary  that  the  warrant  should 
be  made  out  at  that  precise  moment,  the  doing  of  which,  in  many  cases,  would 
be  impossible.  It  is  sufficient  if  a  commitment  be  made  out  within  a  reason- 
able time,  so  as  to  afford  the  party  complaining,  after  having  called  for  the  pro- 
ceedings, the  means  of  proving  any  irregularity  therein.  The  objection  is  one 
strictissimi  juris,  and  not  to  be  favoured.  In  the  case  of  a  *conviction,  r*ioi 
Abbott,  C.  J.,  in  Basten  v.  Carew,  3  B.  &  C.  652,  states  it  to  be  a  L  ^ 
general  rule  and  principle  of  law,  "  that  where  justices  of  the  peace  have  an 
authority  given  to  them  by  an  act  of  parliament,  and  they  appear  to  have  acted 
within  the  jurisdiction  so  given,  and  to  have  done  all  that  they  are  required  by 
the  act  to  do,  in  order  to  originate  their  jurisdiction,  a  conviction  drawn  up  in 
due  form  and  remaining  in  force,  is  a  protection  in  any  action  brought  against 
them  for  the  act  so  done."  Justices  may  draw  up  convictions,  not  only  after 
the  penalty  is  levied,  but  even  after  action  I  rough t,  Massey  v.  Johnson,  12 
East,  67,  Gray  v,  Cookson,  16  East,  13 :  and  may  even  alter  such  a  conviction, 
after  a  certiorari  has  issued  to  remove  it  into  this  Court,  Hex  v.  Barker,  1  East, 
186,  Rex  V,  Allen,  15  East,  343. 

Parke,  J.  The  statute  5  G.  4,  c.  18,  s.  2,  enacts,  that  in  the  case  there  spe- 
cified "it  shall  be  lawful  for  the  justices  to  issue  a  warrant  for  committing  such 
offender."  That  must  mean  a  warrant  in  writing,  for  the  amount  of  costs  and 
expenses  is  to  be  specified  in  the  commitment.  In  Hawkins,  P.  C,  book  2,  c. 
16,  s.  13,  it  is  said  that  a  commitment  must  be  in  writing,  under  the  hand  and 
seal  of  the  person  by  whom  it  is  made,  and  expressing  his  office  or  authority, 
and  the  time  and  place  at  which  it  is  made,  &c.  It  is  true  it  need  not  be  imme- 
diately made  out;  the  detention  of  the  party  during  the  time  necessarily  re- 
quired to  make  it  out  would  be  justifiable,  but  it  should  be  as  soon  as  possible. 
Here  several  days  elapsed.  A  commitment  is  in  no  respect  like  a  conviction. 
That  is  only  the  *entering  on  parchment  the  proceedings  of  the  Court  r^igS 
which  have  already  taken  place :  it  is  like  recording  a  judgment  in  a  *- 
superior  court.  But  if  a  justice  may  imprison  without  a  commitment  in  writ- 
ing, it  may  as  well  be  said  that  a  sheriff  may  seize  the  goods  of  a  defendaat 
before  the  fieri  facias  be  made  out. 

Taunton,  J.  I  am  of  the  same  opinion.  The  commitment  is  not  mere 
matter  of  form.  By  not  having  the  causes  of  his  commitment  duly  stated,  the 
party  imprisoned  is,  for  the  time,  deprived  of  the  benefit  of  a  writ  of  habeas 
corpus. 

Patteson,  J.  The  second  section  of  5  6.  4,  c.  18,  authorizes  judges  to 
issue  a  warrant.  That  manifestly  means  a  warrant  in  writing.  I  cannot  think 
that  the  warrant  may  be  made  at  any  time.     The  statute  docs  not  say  in  express 
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terms  that  tbe  warrant  shall  be  in  writing,  bat  it  does  so  in  e£fect,  for  the 
amount  of  costs  and  expenses  is  to  be  specified  in  the  commitment. 

Rnle  refused. 


WRAY,  Assignee  of  CATTON,  v.  The  Earl  of  EGREMONT.  Nov,  6th. 

By  the  insolvent  act  7  G.  4,  c.  5Y,s.  31,  no  distress  for  rent  made  and  levied  after  the  arrest 
of  any  person  who  shall  petition  the  court  for  the  relief  of  insolvent  debtors  for  his  dis- 
charge, apon  the  goods  or  effects  of  such  person,  shall  be  available  for  more  than  one 
year's  rent.  A  distress  taken  before,  but  not  sold  till  alter  the  arrest  of  such  insolvent 
debtor,  is  available  for  more  than  a  year's  rent. 

Assumpsit  bj  the  plaintiff,  as  assignee  of  the  estate  and  effects  of  one 
CattOD,  an  insolyent  debtor,  for  money  had  and  received.  Flea,  non  assumpsit. 
*1231  ^^  *^®  ^™^  before  Parke,  J.,  at  the  last  assizes  for  the  *countj  of  York, 
^  it  appeared  that  the  insolvent  had  for  some  years  been  tenant  of  a  farm 
to  the  defendant,  at  a  rent  of  115/.,  payable  half  yearly,  and  that,  the  rent  for 
two  years  and  a  half  beiug  in  arrear  at  Lady  Day,  1831,  the  defendant  on  the 
29th  of  August  in  that  year  distrained  for  the  same.  On  the  30th  of  August, 
Catton  was  arrested  by  the  plaintiff  for  a  debt  of  150/.  j  he  was  committed  to 
York  gaol,  and  signed  a  petition  to  the  court  for  the  relief  of  insolvent  debtors, 
pursuant  to  the  statute  7  6.  4,  c.  57 ;  and,  on  the  3d  day  of  September,  gave 
uotice  of  his  having  done  so  to  the  defendant's  agent,  and  required  him  not  to 
sell  for  more  than  a  year's  rent.  The  goods  were  sold,  under  the  distress,  on 
the  5th  of  September,  and  produced  200/.  lO^.,  and  there  remained  in  the  de- 
fendant's hands,  after  deducting  thereout  the  expenses  of  sale  and  one  year's 
rent,  the  sum  of  74/.,  to  recover  which  the  present  action  was  brought.  The 
learned  Judge  was  of  opinion  that  the  defendant  was  entitled  to  retain  the  whole 
sum,  inasmuch  as  the  distress  had  been  made  before  the  arrest ;  and  he  non- 
suited the  plaintiff. 

dimphdl  now  moved  to  set  aside  the  nonsuit.  The  7  O.  4,  c.  57,  s.  31,(a) 
enacts,  that  no  distress  for  rent  made  and  levied  upon  the  goods  of  an  insolvent, 
after  his  arrest,  shall  be  available  for  more  than  one  year's  rent.  The  words 
*1241  '^  °^^^^  ^^^  levied"  are  in  the  corresponding  ^clause  of  the  bankrupt  act, 
-'  6  G.  4,  c.  16,  s.  74.  Here  the  distress  was  made  before,  but  not  levied 
till  after,  the  arrest  of  the  insolvent.  Now  a  distress  is  made  as  soon  as  the 
bailiff  enters  on  the  premises,  but  it  is  not  levied  until  a  sale  takes  place,  and 
the  property  in  the  goods  remains  in  the  tenant  till  sale,  though  as  soon  as  they 
are  seised  they  are  a  security  to  the  landlord  for  his  rent,  and  continue  so  until 
the  sale.  So,  a  person  who  had  issued  a  fi.  fa.,  under  which  the  sheriff  had 
seized,  but  not  sold,  when  the  debtor  became  bankrupt,  has  been  held  to  be  a 
creditor  having  security  for  his  debt  within  the  meaning  of  6  G.  4,  c.  16,  s.  108, 
and  not  entitled  to  the  proceeds  on  a  subsequent  sale  by  the  sheriff.  (Notley  v. 
Buck,  8  B.  &  G.  160.)  Now  an  execution  gives  an  immediate  right  to  sell;  a 
distress  gives  a  right  to  sell  only  at  the  end  of  five  days.  The  goods,  therefore, 
continued  the  property  of  the  insolvent,  when  he  made  the  assignment  to  the 
pkintiff;  and  the  latter  is  entitled  to  recover. 

Parke,  J.     But  for  the  Insolvent  act,  the  landlord  was  entitled  to  sell  the 

(a)  Sect.  31  enacts,  <'  That  no  distress  for  rent  made  and  levied  after  the  arrest  or  other 
commencement  of  the  imprisonment  of  any  person  who  shall  petition  the  said  court  for 
hU  discharge  from  snch  imprisonment,  according  to  this  act,  upon  the  goods  or  effects  of 
My  such  person,  shall  be  available  for  more  than  one  yearns  rent  accrued  prior  to  the 
execution  of  the  conveyance  and  assignment  by  such  person  in  pursuance  of  this  act,  but 
(hat  the  landlord  or  party  to  whom  the  rent  shall  be  due,  shall  and  may  be  a  creditor  for 
the  overplus  of  the  rent  due,  and  for  which  the  distress  shall  not  be  available,  and  entitled 
U>  all  the  provisions  made  for  creditors  by  this  acf 
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goods  of  the  teaant  for  all  the  rent  dae.  That  right  can  only  be  cut  down  by 
the  statute.  It  enacts,  that  no  distress  made  and  levied  after  the  arrest  shall 
be  available  for  more  than  a  year's  rent.  Here  the  distress  was  made  before  the 
arrest  of  the  insolvent  debtor.  It  is  not  a  case,  then,  within  the  words  of  the 
act.  The  common  law  right,  therefore,  of  the  landlord,  is  not  affected  by  it,  and 
he  was  entitled  to  sell  the  goods  distrained,  to  a  sufficient  amount  to  satisfy  the 
whole  rent. 

Taunton,  J.  I  think  the  opinion  delivered  by  the  learned  Judge  at  the  trial 
was  correct.  The  statute  says,  that  no  distress  made  and  levied  after  the  arrest, 
&o.,  *8hall  be  available  for  more  than  a  year's  rent.  To  bring  a  case  r*i25 
within  that  provision,  the  distress  must  be  made  after  the  arrest.  Here  ^ 
it  was  made  before  the  arrest  of  the  insolvent :  and  if  it  was  once  rightfully 
made,  this  is  analogous  to  the  case  of  an  execution  issued  before  an  act  of  bank- 
ruptcy, on  a  judgment  obtained  in  the  ordinary  way ;  and  in  such  case,  if  the 
goods  be  seized  before  the  act  of  bankruptcy,  the  execution  maybe  completed  by 
the  sale  of  goods  afterwards ;  though  in  the  case  of  a  judgment  by  default,  con- 
fession or  nil  dicit,  it  would  be  otherwise,  but  that  is  by  reason  of  an  express 
provision  by  statute.  So,  here,  the  distress  having  been  made  before  the  arrest, 
the  landlord  was  entitled  to  sell  afterwards. 

Patteson,  J.  The  statute  applies  to  cases  where  the  distress  is  made  and 
levied  after  arrest  of  the  insolvent.  Here  it  was  made  before.  I  doubt  whether 
the  word  leyied  has,  in  this  statute,  any  meaning  different  from  the  word  made. 
The  21  Jac.  1,  c.  19,  s.  9,  enacts,  '^  that  all  creditors  having  security  for  their 
debts  by  judgment,  &c.,  whereof  there  is  no  execution  or  extent  served  and 
executed  upon  any  of  the  lands,  &g.,  of  the  bankrupt,  before  he  shall  become 
bankrupt,  shall  not  be  relieved  upon  any  such  judgment,  &c.,  for  more  than  a 
rateable  part  of  their  debts,  &c.,  with  the  other  creditors  of  the  bankrupt.'^ 
Now  it  has  been  held  that  the  words  served  and  executed  have  the  same  mean- 
ing ;  and  that  an  execution  commenced  by  seizure  before,  but  not  finished  till 
after,  the  act  of  bankruptcy  is  committed,  was  served  and  exeaUed  within  the 
meaning  of  the  statute,  (a)  Rule  refused. 


*DOE  dem.  MARGARET  and  JANE  DALTON  v.  JONES  and   ^^.^. 

Another.     Nov.  6.  L  ^-^ 

A  private  dwelling-house  was  demised  for  forty  years,  by  lease,  containing  a  covenant  to 
repair  and  keep  in  repair  the  premises,  and  all  such  buildings,  improvements,  and  addi- 
tions as  should  be  made  thereupon  by  the  lessee  during  the  term,  with  a  proviso  for 
re-entry  in  case  of  breach  of  covenant.  The  lessee  changed  the  lower  windows  into 
shop  windows,  and  stopped  up  a  doorway,  making  a  new  one  in  a  different  place,  in  the 
internal  partition  of  the  house : 

Held,  that  no  forfeiture  was  incurred,  the  lessee's  covenant  being  only  against  non-rq>airy 
and  it  being  implied,  by  the  terms  of  the  lease,  that  additions  and  improvements  were 
to  be  made. 

Ejectment  for  premises  at  Swansea.  At  the  trial  before  Aldebson,  J.,  at 
the  last  Summer  assizes  for  Glamorganshire,  it  appeared  that  this  action  was 
grounded  on  a  forfeiture,  said  to  be  incurred  by  breach  of  covenant  in  a  lease. 
The  premises,  a  dwelling-house,  garden,  &c.,  were  demised  to  the  defeudant, 
Jones,  for  forty  years  from  Lady  Day,  1819,  at  a  rent  of  30^.,  which  the  lessee 
covenanted  to  pay,  and  also  to  repair  and  keep  repaired,  &c.  the  messuage, 
garden,  and  premises,  by  the  indenture  of  lease  demised,  '<  together  with  such 
buildings,  improvements,  and  additions  whatsoever,  as  at  any  time  during  the 
said  term  should  be  erected,  set  up,  or  made  by  him,  the  said  Thomas  Jones,  his 

(a)  See  Phillips  v.  Thomson,  3  Lev.  192,  and  Giles  v.  Grover,  6  Bingh.  140. 
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executors,  &c.  thereupon  /*  tha;t  it  should  be  lawful  for  the  lessor  (under  whom 
the  lessors  of  the  plaintiff  claimed)  to  enter  and  view  the  premises;  and  that 
in  case  any  defects  or  want  of  reparation  of  the  said  premises  or  any  part  thereof 
should  be  there  found,  the  defendant,  his  executors,  &c,  should,  on  notice  thereof 
in  writing,  cause  the  said  premises  to  be  forthwith  well  and  substantially  re- 
paired or  amended  in  all  things.  The  only  other  covenants  on  the  lessee's  part 
were,  not  to  assign  without  license,  and  to  deliver  up  the  premises  at  the  expira- 
tion of  the  term,  in  good,  substantial,  and  tenan table  repair  and  condition. 
Proviso  for  immediate  re-entry,  if  the  rent  should  be  unpaid  for  twenty-one  clays, 
or  if  the  lessee  should  not  observe  and  perform  all  his  covenants.  Until 
♦V?"!  *^^^^^Uy  1832,  the  house  vwis  private,  and  occupied  as  a  lodging-house. 
'  1  The  defendant,  Jones,  then  took  down  part  of  the  house-front,  next  the 
street,  and  converted  the  lower  portion  of  the  premises  on  that  side  into  a  shop, 
and  exhibition  room  for  pictures.  The  old  windows,  which  were  of  the  form 
usual  in  private  houses  of  that  description,  and  about  four  feet  six  inches  wide, 
and  five  feet  high,  were  taken  away,  and  shop  windows  put  in,  measuriug  about 
eight  feet  in  width  by  six  in  height.  On  the  inside,  a  partition  on  the  ground- 
floor  was  broken  through,  a  new  door  made  in  it,  and  an  old  one  stopped  up. 
The  work  was  done  well,  and  with  good  materials.  Notice  in  writing  was  given 
to  the  plaintiff,  during  these  proceedings  (but  not  attended  to  by  him;,  to  repair, 
and  not  to  alter  the  premises.  Alderson,  J.  was  of  opinion,  that  no  breach  of 
covenant  was  proved,  and  directed  a  nonsuit,  but  gave  leave  to  move  that  a  ver- 
dict might  be  entered  for  the  plaintiff. 

Whitcomhe  now  moved  accordingly.  The  alterations  made  by  the  defendant 
were  a  breach  of  the  covenant  to  repair.  Doe  dem.  Vickery  v.  Jackson,  2  Stark. 
N.  P.  293.  [Patteson,  J.  In  that  case  the  door  was  made,  not  in  an  inter- 
nal partition,  but  in  a  wall  between  two  houses.  Parke,  J.  The  covenant  relied 
upon  here,  contemplates  the  making  of  improvements.]  But  not  altering  the 
whole  character  of  the  premises.  The  improvements  must  be  considered  with 
reference  to  the  nature  of  that  which  is  the  subject-matter.  It  cannot  have 
been  the  meaning  of  the  parties,  that  a  private  house  should  be  turned  into  a 
^1281  ^^^P'  [Pabke,  J.  If  the  defendant  had  sold  goods  on  the  '^'premises, 
■'  that  would  not  have  been  a  breach  of  any  covenant ;  the  only  question 
therefore  is,  whether  a  forfeiture  be  incurred,  under  this  lease,  by  merely  en- 
larging the  windows  and  opening  a  new  door  in  the  house.]  The  parties 
cannot  have  contemplated  as  an  improvement,  the  doing  of  acts  which  the  law 
considers  waste.  In  Vin.  Abr.  Waste,  D.  pi.  19,  it  is  said,  that  "  If  a  lessee 
flings  down  a  wall  between  a  parlour  and  a  chamber,  by  which  he  makes  the 
parlour  more  large,  it  is  waste,  because  it  cannot  be  intended  for  the  benefit 
of  the  lessor,  nor  is  it  in  the  power  of  the  lessee  to  transpose  the  house. "(a) 

Parke,  J.  That  does  not  apply  to  a  lease  like  this,  which  contemplates 
"improvements  and  additions,'^  and  only  provides  against  non-repair,  which  is 
jtermisiive  waste.  Under  such  a  lease  can  it  be  said  that  a  valuable  house  was 
to  be  kept  in  precisely  the  same  condition  for  forty  years  ?  I  think  the  nonsuit 
was  right. 

Taunton,  J.  I  am  of  the  same  opinion.  This  case  is  the  same  as  if  there 
had  been  an  express  contract  for  the  liberty  to  make  improvements,  which  at 
common  law  would  have  been  waste :  here  the  contract  is  implied.  There  is  no 
i»tipalation  against  waste,  except  by  the  covenant  to  repair :  and  I  am  clearly  of 
opinion  that  enlarging  the  windows  and  opening  a  door,  as  here  proved,  did  not 
amount  to  a  breach  of  that  covenant,  the  effect  of  which  was  merely  that  the 
tenant  should  supply  the  ordinary  wear  and  tear  of  the  premises. 

{o)  Cited  from  Keilwey,  3Y  b.,  where  a  former  decision  of  this  point,  in  the  same 
case,  is  referred  to,  Yearb.  10  II.  7,  f.  2 ;  but  a  distinction  is  there  taken  as  to  a  }>arti- 

tion. 
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Patteson,  J.     This  was  nothing  more  than  the  ordinary  *coyenant  p  j^^qq 
to  repair;  I  think  no  forfeiture  was  incurred  under  the  lease.  *- 

Rule  refused. 


BUTCHER  and  another  against  HARRISON  and  Another.   Nov.  6. 

The  assignees  of  an  insolyent  debtor  are  "  parties  grieyed/'  within  the  meaning  of  the 
set  13  Eliz.  c.  6,  against  fraudulent  conveyances,  and  maj  recorer  the  penalty  thereby 
giyen,  from  the  insolvent  and  others,  parties  to  such  conveyance. 

On  a  fraudulent  alienation  of  lands,  the' offending  parties  forfeit  (by  sect.  3  of  the  act),  a 
year's  value  of  the  estate,  but  not  the  consideration  money  named  in  the  conveyance. 

Debt  by  the  plaintiffs  as  assignees^  under  the  insolyent  act^  of  the  defendant 
Harrison's  estate.  The  declaration  stated  that  the  defendant,  Anna  Louisa 
Harrison,  was  entitled  to  and  interested  in  certain  lands,  &c.,  of  the  yearly 
Tidue  of,  &c.,  and  was  indebted  to  the  plaintiff.  Butcher,  in  the  sum  of  30/., 
and  to  other  persons  in  divers  other  sums :  nevertheless,  that  the  defendants 
well  knowing  the  premises,  of  their  malice,  fraud,  &c.,  were  parties  to  a  fraudu- 
lent conveyance  of  the  said  lands,  &c.,  from  the  said  A.  L.  H.  to  Edward  Har- 
rold  (the  other  defendant)  by  lease  and  release,  for  a  pretended  consideration  of 
500^.  in  the  said  conveyance  stated  to  have  been  paid,  to  the  intent  to  hinder 
and  defraud  A.  L.  H.'s  creditors  of  their  just  debts;  which  conveyance  the 
defendants,  after  the  said  A.  L.  H.  became  an  insolvent  debtor,  did  wittingly 
and  willingly  put  in  ure,  avow,  maintain,  &c.,  to  the  intent  before  stated,  con- 
trary to  the  statute }  whereby  an  action  had  accrued  to  the  plaintiffs  as  such 
assignees,  (being,  as  such  assignees  as  aforesaid,  the  parties  grieved  by  the  said 
fraudulent  conveyance,)  to  demand  and  have,  for  the  king  and  for  themselves 
as  such  assignees,  &c.,  of  and  from  the  defendants,  being  the  parties  thereto, 
one  year's  value  of  the  lands,  amounting  to,  &c.y  ^'and  also  *the  said  r^^on 
turn  of  500/.,  being  the  said  sum  of  money  contained  in  the  said  convey-  ^ 
ance  as  aforesaid.'^  Plea,  nil  debent.  At  the  trial  before  Bosanquet,  J.,  at  the 
Stafford  Summer  assizes  1832,  evidence  was  given  in  support  of  the  averments 
in  the  declaration,  and  the  plaintiffs  had  a  verdict  for  150/.  as  the  annual  value 
of  the  land,  and  500/.  as  the  sum  contained  in  the  conveyance. 

Curwood  now  moved  for  a  rule  to  shew  cause  why  a  nonsuit  should  not  be 
entered,  or  the  judgment  arrested.  This  is  a  declaration  on  the  statute  13  Eliz. 
0.  5,(a)  for  a  penalty  in  respect  of  a  fraudulent  conveyance ;  and  the  plaintiffs 
say  tnat  they  claim,  being,  as  assignees  of  an  insolvent,  by  whom  the  convey- 
ance was  made,  "  the  parties  grieved"  thereby.  But  assignees  of  an  insolvent 
who  has  made  such  a  conveyance,  are  not  ^'grieved"  thereby,  within  the  mean- 
ing of  the  act :  they  cannot,  as  representatives  of  one  party  to  such  conveyance, 
sue  the  other  for  penalties.     And  further,  the  forfeiture  given  by  the  act  is, 

(a)  The  act  is  stated  in  sect.  1,  to  be  for  the  avoiding  of  fraudulent  conveyances,  Ac, 
B8  well  of  lands  as  of  goods,  devised  and  contrived  to  delay,  hinder,  or  defraud  creditors 
and  others  of  their  lawful  actions,  debts,  Ac.  It  is  therefore  enacted  in  sect.  2,  that  all 
and  every  bargain  and  conveyance  of  lands,  goods,  and  chattels,  &c.,  and  all  and  every 
bond  made  to  or  for  any  intent  or  purpose  before  declared,  shall  be,  (only  as  against  the 
persons  thereby  hindered,  delayed,  and  defrauded,)  utterly  void.  Ana  sect  3  enacts,  that 
the  parties  to  such  fraudulent  conveyance,  bonds,  &c.,  who  at  any  time  after,  &c.,  shall 
wittingly  and  willingly  put  in  ure,  avow,  maintain,  justify,  or  defend  the  same  as  true  or 
made  bona  fide,  *^  shall  incur  the  penalty  and  forfeiture  of  one  year's  value  of  the  said 
lands,  tenements,  and  hereditaments,  leases,  rents,  commons,  or  other  profits,  of  or  out  of 
the  same ;  and  the  whole  value  of  the  said  goods  and  chattels ;  and  also  so  much  money 
as  are  or  shall  be  contained  in  any  such  covinous  and  feigned  bond ;"  one  moiety  to  the 
Queen,  the  other  "to  the  party  or  parties  grieved"  by  such  fraudulent  conveyance, 
bond,  &c. 
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*m  1  "  ^^^  year's  value  of  the  said  lands,''  &c.,  "  and*  the  whole  value  of  the 
-*  said  goods  and  chattels ;  and  also  so  much  money  as  are  or  shall  be  con- 
tamed  in  any  such  covinous  and  feigned  bond  *^*  that  is,  where  land  is  fraudu- 
lently conveyed,  one  year's  value  of  the  laiid  shall  be  forfeited ;  where  goods, 
the  value  of  the  goods ;  and  where  a  bond  is  given,  the  sum  of  money  named  in 
the  bond :  but  here  the  plaintiffs  have  claimed  in  their  declaration,  and  have 
recovered,  both  a  year's  value  of  the  land  and  also  the  consideration  money 
maationed  in  the  deed  of  lease  and  release.    They  were  only  entitled  to  150^. 

Per  CnKiAM.(a)  We  have  no  doubt  that  the  assignees  were  parties  grieved 
within  the  statute,  being  the  persons  who,  but  for  the  fraudulent  conveyance, 
would  have  been  entitled  to  seize  the  lands  by  due  process  of  law.  As  to  the 
other  point,  the  act  declares  that  the  money  contained  in  any  such  covinous  and 
feigned  bond  shall  be  forfeited,  but  not  the  consideration  named  in  any  frau-. 
dulent  conveyance.  There  will,  therefore,  be  a  rule  to  shew  cause  why  the 
damages  should  not  be  reduced  to  150^.     But, 

R.  V.  Eichardij  for  the  plaintiff,  consenting,  the  rule  for  such  red\ictioi\ 
was  forthwith  made  ^bsolute% 


»iooT  *EDWABJ)  LYTTON  BULWER,  Esquire,  r.  HORNE,  COSTAR, 
^"^^  J  and  Others.  Nov.  7. 

In  assumpsit  on  «  special  contract,  and  for  money  had  and  received,  &c..  defendant 
pleaded  th«  general  issue,  and  to  the  common  coants  a  tender;  and  he  paid  into  Court, 
Qpon  a  role  in  the  common  fonn,  not  applying  in  terms  to  any  particular  count:  Held, 
that  such  payment  could  not  be  referred  exclusively  to  the  counts  as  to  which  a  tender 
vas  pleaded,  but  that  it  applied  to  the  whole  declaration,  and  admitted  the  special 
contract 

Assumpsit  against  the  defendants,  carriers,  for  not  conveying  the  plaintiff  to 
Cheltenham  according  to  an  agreement  which  was  specially  stated.  Money 
counts.  Plea,  the  general  issue,  except  as  to  IZ.,  part  of  the  sums  claimed  in 
the  third  and  subsequent  counts  (the  common  counts),  and  as  to  that  a  tender. 
Issae  thereon.  At  the  trial  before  Parke,  J.,  at  the  sittings  at  Westminster 
dariDg  last  Hilary  term,  it  appeared  that  the  plaintiff  had  paid  a  deposit  of  1^. 
for  a  place  in  the  mail  to  Cheltenham,  the  defendants  engaging,  as  they  said 
conditionally,  but  as  the  plaintiff  alleged  absolutely,  to  convey  him :  at  the  time 
appointed  the  mail  was  full,  and  the  plaintiff  proceeded  in  a  chaise  and  brought 
thu  action  to  recover  the  expenses.  The  jury  were  of  opinion  that  the  contract 
vaa  conditional  only,  but  it  appeared  that  the  defendants,  on  pleading  a  tender, 
had,  by  mistake,  obtained  a  rule  of  Court  in  the  common  form,  for  paying  1/. 
into  Court  generally,  and  not  upon  the  particular  counts  to  which  the  tender 
vas  pleaded ;  and  the  money  was  so  paid  in.  No  entry  of  payment  was  made 
on  the  margin  of  the  paper-book.  It  was  contended  for  the  plaintiff  that  this 
^nenJ  payment  must  be  considered  an  admission  of  the  special  contract  stated 
in  the  first  two  counts ;  and  Parke,  J.,  being  of  that  opinion,  directed  a  verdict 
for  the  plaintiff  for  5L,  giving  leave  to  move  that  a  nonsuit  might  be  entered. 
A  role  nisi  having  been  obtained  for  that  purpose, 

mgo  *F.  Pollock  and  Hoggins  now  shewed  cause.  The  learned  Judge 
'-  decided  rightly,  and  when  a  mistake  like  this  is  made,  the  party  must 
abide  by  the  consequences.  It  has  been  so  held  in  a  case  where  money  was 
erroneously  paid  into  Court  on  a  declaration  upon  a  policy  of  insurance. (6) 


a 


a|  Parke,  Tannton,  and  Patteson,  Js. 

Alladingprobably  to  Andrews  v.Pabgraye,  9  East,  325.    The  defendant  there  ob- 
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Sir  James  Scarlett  and  Curwood  contra.  The  payment  into  Court  upon  this 
rule  was  not  a  conclusive  admission^  but  capable  of  being  explained.  It  is  true 
that  such  payment  under  a  rule  of  Court  in  an  ordinary  case  where  the  general 
issue  is  pleaded^  is  a  conclusive  admission  that  something  is  due,  and  that  an 
action  lies  on  every  count.  But  on  a  plea  of  tender  that  is  not  so.  The  plea 
states  that  the  party,  at  a  certain  time,  tendered  a  part  of  the  sum  claimed  in 
certain  counts  of  the  declaration,  and  has  ever  since  been  and  still  is  ready  to 
pay  it,  and  that  he  now  brings  it  into  Court  ready  for  the  plaintiflf  if  he  will 
accept  it.  In  support  of  this  last  averment  the  money  is  paid  in,  and  the  rule 
of  Court  is  the  evidence  of  the  payment.  If  the  1/.  were  not  paid,  the  defen- 
dant must  fail  on  that  plea.  The  general  inference,  therefore,  does  not  arise, 
as  in  other  cases,  that  the  payment  applies  equally  to  the  whole  declaration. 
The  plaintiff  cannot  understand  it  so,  and  such  a  construction  would  be  contra- 
dictory to  the  record.  There  is  no  case  in  which  it  has  been  adopted.  To  make 
the  payment  here  applicable  to  *the  whole  declaration,  1/.  ought  to  have  pioi 
been  paid  in  upon  the  counts  to  which  the  tender  is  pleaded,  and  another  ■- 
like  sum  on  the  remaining  ones. 

Parke,  J.  I  have  always  understood  that  payment  of  money  on  a  nile  of 
Court  was  deemed  a  conclusive  admission.  I  yield  to  the  objection  with  reluctr 
ance,  but  I  think  we  must  decide  that  money  paid  in  as  this  was,  is  paid  upon 
the  special  as  well  as  the  general  counts,  and  has  the  effect  of  an  admission  on 
both.  It  is  said  this  was  a  mistake ;  but  the  defendant  might  have  availed  him- 
self of  it  if  he  had  failed  on  the  plea  of  tender ;  for,  in  that  case,  if  the  plain- 
tiff had  only  proved  a  loss  of  IL  incurred  by  him  through  the  default  complained 
of,  the  defendant  would  have  had  a  verdict,  and  his  costs  subsequent  to  the 
bringing  of  the  money  into  Court.  As,  then,  he  would  have  benefited  by  the 
error  in  that  case,  he  must  suffer  by  it  in  the  event  which  has  occurred. 

Taunton,  J.  concurred. 

Patteson,  J.  I  am  of  the  same  opinion,  though  I  come  to  the  conclusion 
reluctantly.  This  is  clearly  a  blunder,  but  the  party  making  it  must  suffer  the 
.consequence.  Kule  discharged. 


♦The  KING  v,  LLOYD,  BURNELL,  and  Others.    Mv.  8.      [*135 

Sj  the  act  11  G.  4,  A  1  W.  4,c.  70,  s.  9,  upon  trials  for  felony  or  misdemeanor  on  a  King's 
Bench  record,  judgment  maj  be  pronounced  at  the  assizes,  and  shall  have  the  effect  of 
a  judgment  of  the  court  above,  unless  that  court  in  the  first  six  days  of  term  grant  a 
Tule  nisi  for  a  new  trial,  or  for  amending  the  judgment.  A  defendant  on  such  record, 
having  been  sentenced  at  the  assizes,  cannot  apply  to  the  Court  to  amend  the  judgment 
by  dinUnUhing  the  punishment j  upon  ordinary  affidavits  in  mitigation,  or  without  showing 
some  apecific  defect  in  the  sentence,  or  some  matter  which  could  not  have  been  adduced 
at  the  assizes. 

An  indictment  against  these  parties  for  conspiracy,  being  removed  by  certio- 
rari, was  tried  at  the  last  York  assizes,  on  the  civil  side,  before  Parke,  J.  The 
defendants,  Lloyd  and  Bumell,  were  convicted  and  sentenced,  at  the  same 
assizes,  to  eighteen  months'  imprisonment.  John  Williams  (with  whom  was 
Alexander)  now  moved  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  evidence.  The  Court  having  refused  a  rule  nisi,  Williams  then  moved 
for  a  rule  to  shew  cause  why  the  sentence  should  not  be  amended,  pursuant  to 
the  statute  11  G.  4,  and  1  W.  4,  c.  70,  s.  9,  (a),  by  diminishing  the  punish- 

tained  leave  to  amend  his  rule  for  paying  money  into  Court,  and  to  go  to  a  new  trial  on 
payment  of  costs ;  but  in  the  present  case  no  application  of  that  kind  could  be  made,  the 
damages  being  below  20^. 

(n)  Which  enacts,  "That  upon  all  trials  for  felonies  or  misdemeanors  upon  any  record 
of  the  Court  of  King's  Bench,  judgment  maybe  pronounced  during  the  sittings  or  a&sizes, 
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ment.  In  support  of  this  motion  affidavits,  sworn  by  the  defendants  respectively, 
were  put  in  and  read,  vindicating  their  conduct  on  the  merits  of  the  case ;  stat- 
*l^fil  ^°6  hardships  to  which  they  had  been  *subjected  by  the  prosecution,  and 
-*  alleging  ill-health,  poverty,  and  the  condition  of  their  families,  as  grounds 
for  a  mitigation  of  the  sentence. 

Den  MAN,  C.  J.  These  affidavits  do  not  shew  any  thing  which  would  have 
been  likely  to  induce  a  judge  as  the  assizes  to  pass  a  milder  sentence.  And  it 
is  important  it  should  be  understood,  that  defendants  are  not  enabled  by  this 
statute  to  take  the  chance  of  a  light  sentence  at  the  assizes,  and  afterwards,  if 
they  think  proper,  come  to  this  court  to  amend  the  judgment. 

Parke,  J.  I  am  of  the  same  opinion.  The  affidavits  are  not  such  as  would 
have  induced  me  to  pass  a  lighter  judgment.  To  ground  a  motion  of  this  kind, 
the  party  ought  to  point  out  some  essential  defect  in  the  sentence,  otherwise  we 
should  lose,  and  not  gain,  by  the  enactment  of  the  late  statute :  for  after  sent- 
ence had  been  passed  at  the  assizes,  we  should  still  be  called  upon,  in  a  number 
of  cases,  to  hear  the  report  of  the  trial,  affidavits,  and  speeches  of  counsel,  in 
this  court,  as  the  practice  was  before  the  act. 

Taunton,  J.  concurred. 

Patteson,  J.  It  happens  here  that  the  affidavits  contain  nothing  which 
could  induce  a  mitigation  of  the  sentence.  But  if  this  were  otherwise,  I  think 
the  partis  would  be  bound  to  shew  why  they  did  not  suggest  that  matter  at  the 
assizes.  Rule  refu83d.(a) 
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By  a  local  tarnpike  act  certain  tolls  were  made  snbjecttothe  payment  of  moneys  borrowed 
thereupon.  The  trustees  granted  mortgages  of  such  tolls,  in  the  form  given  by  the  turn- 
pike act,  3  G.  4,  c.  126,  s.  81,  conveying  to  each  creditor  such  proportion  of  the  tolls, 
and  the  toll-gates  and  the  toll-houses,  as  the  money  advanced  by  him  bore,  or  should 
bear  to  the  whole  sum  due  or  to  become  due  on  that  security.  By  sTsubsequent  act  for 
making  a  new  branch  road,  the  former  act  was  continued,  and  certain  tolls  were  granted 
in  respect  of  the  new  branch,  to  be  applied  like  the  former,  and  to  be  subject  to  the 
debts  incurred  on  the  credit  of  the  former  tolls  j  and  it  was  enacted,  that  all  moneys 
due  on  such  credit  should  be  entitled  to  "  a  preference  and  priority  of  charge  and  pay- 
ment" before  any  moneys  advanced  under  this  act,  for  making  the  new  branch. 

On  ejectment  for  the  tolls  and  toll-houses  by  the  holder  of  a  mortfirage,  (framed  like  the 
former  ones,)  for  moneys  lent  to  complete  the  branch  road  :  Held,  that  the  words  "  pri- 
ority of  charge,"  did  not  prevent  this  mortgagee  from  acquiring  a  legal  estate  in  the 
subjects  mortgaged,  and  that  he  might  recover  the  toll-houses  and  gates  in  ejectment, 
(pursuant  to  3  G.  4,  c.  126,  s.  49,)  only  remaining  accountable  to  the  other  mortgagees 
for  such  portion  of  the  tolls  as  they  were  entitled  to  in  respect  of  their  advances. 

Ejectment  for  toll-houses  and  toll-gates.  At  the  trial  before  Littledale,  J., 
at  the  Gloucester  Spring  assizes,  1832,  a  verdict  was  found  for  the  plaintifiF  with 
liberty  to  move  to  enter  a  nonsuit,  and  on  such  motion  the  Court  directed  a  spe- 
cial case  to  be  stated.     The  case  was  in  substance  as  follows : — 

by  the  Judge  before  whom  the  verdict  shall  be  taken,  as  well  upon  the  person  who  shall 
have  suffered  judgment  by  default  or  confcsFion  upon  the  same  record,  as  upon  those  who 
shall  be  tried  and  convicted,  whether  such  persons  be  present  or  not  in  Court,  excepting 
onlj  where  the  prosecution  shall  be  by  information  filed  by  leave  of  the  Court  of  King's 
Bench,  or  such  cases  of  informations  filed  by  his  Majesty's  Attorney  General,  wherein  the 
Attorney  General  shall  pray  that  the  judgment  may  be  postponed  ;  and  the  judgment  so 
pronounced  shall  be  indorsed  upon  the  record  of  Nisi  Prius,  and  afterwards  entered 
«pon  the  record  in  Court,  and  shall  be  of  the  same  force  and  effect  as  a  judprment  of 
the  Court,  unless  the  Court  shall,  within  six  days  after  the  commencement  of  the  en- 
s«in^  term,  grant  a  rule  to  show  cause  why  a  new  trial  should  not  be  had  or  the  judg- 
ment amended.'' 

(a)  As  to  the  practice  with  respect  to  affidavits  in  mitigation  at  the  assizes,  see  Rex  v. 
"ox,  4  Car.  &  P.  540. 
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By  statute  6  O.  4,  c.  czlyii.,  for  improving  part  of  the  road  from  Cheltenham 
to  Gloucester,  &c.,  certain  tolls  thereby  granted  were  made  subject  to  the  pay- 
ment of  moneys  borrowed  on  the  credit  of  former  tolls,  and  to  be  borrowed  on 
the  tolls  granted  by  that  act,  without  preference  among  the  creditors  in  respect 
of  priority  of  mortgages,  &c.  By  statute  9  G.  4,  c.  iz.,  for  making  a  branch 
road  to  communicate  with  the  former,  it  was  declared  that  the  former  act  ^except 
such  parts  as  were  then  varied,  altered,  or  repealed,)  should  be  as  valid  and 
effectual  for  carrying  this  act  into  execution  as  if  re-enacted  therein ;  and  certain 
tolls  were  granted  on  the  branch  road,  to  be  applied  like  the  former  tolls,  and 
were,  by  section  10,  made  liable  to  all  the  debts  incurred  on  the  credit  of  those 
tolls.  By  section  11,  it  was  nevertheless  provided  as  follows : — "  That  all  snch 
^moneys  as  are  now  due  and  owing  on  the  credit  of  the  said  tolls,  and  also  r^iog 
all  such  fOther  moneys  as  may  hereafter  be  borrowed  or  raised  for  the  ^ 
making  or  completing  the  several  branches  of  road  authorized  to  be  made  bv 
virtue  of  the  said  last-mentioned  act  (of  6  G.  4),  with  the  interest  on  all  sach 
moneys  respectively,  shall  have  and  oe  entitled  to  preference  and  prumiyof 
charge  and  payment,  to  and  before  any  sum  or  sums  of  money  to  be  advanc^ 
by  any  person  or  persons  on  the  credit  of  the  tolls  granted  by  the  said  last-men- 
tioned act  or  by  this  act,  for  the  purpose  of  making  or  completing  the  new  branch 
of  road  hereby  authorized  to  be  made  as  aforesaid,  and  for  erecting  a  toll-gate 
and  toll-house  thereon,  and  to  and  before  the  interest  on  such  last-mentioned  soin 
or  sums."  This  arrangement  had  been  consented  to  before  the  passing  of  the 
act,  by  the  lessor  of  the  plaintiff,  a  person  materially  interested  in  the  making  of 
the  branch  road,  and  who,  at  the  same  time^  agreed  to  advance  money  for  the 
undertaking. 

The  branch  road  was  made,  and  a  toll-house  and  toll-gate  erected  thereupon, 
pursuant  to  the  last-mentioned  act ;  and  the  trustees  under  the  two  acts,  having 
borrowed  2700^.  of  the  lessor  of  the  plaintiff,  granted  him,  for  the  purpose  of 
securing  the  same,  twenty-seven  mortgages,  in  the  form  given  by  the  general 
turnpike  act,  3  G.  4,  c.  126,  s.  81,  and  in  each  of  which  the  mortgagors  (therein 
named  as  trustees  for  executing  the  two  first-mentioned  acts,  the  titles  of  which 
were  recited),  in  consideration  of  100^.  advanced  by  him  towards  defraying  the 
expense  of  the  branch  road,  granted  and  assigned  to  him,  his  executors,  ^c.^ 
such  proportion  of  the  tolls  arising  and  to  arise  on  the  said  road,  and  the  roads 
^authorized  by  the  said  acts  to  be  made,  and  the  toll-gates  and  toll-houses  r  3^109 
thereon,  as  100?.  did  or  should  bear  to  the  whole  sum  due  or  to  become  L 
due  on  the  securitv  of  the  said  tolls ;  to  have,  hold,  and  take  the  said  propor- 
tion, &c.,  for  and  during  the  residue  of  the  term  for  which  the  said  tolls  were 
granted,  unless  the  said  sum  of  100?.,  with  5  per  cent,  interest,  were  sooner  paid. 
At  the  time  of  making  these  mortgages,  there  was  and  still  is  due  to  other  cre- 
ditors entitled  to  the  preference  given  oy  9  G.  4,  c.  ix..  s.  11,  the  sum  of  17,000/., 
secured  to  them  respectively  by  mortgages  on  the  tolls,  toll-houses,  and  toll-gates, 
in  the  same  form  as  those  held  by  the  lessor  of  the  plaintiff,  the  yearly  income 
of  the  tolls  is  not  sufficient  to  yield  anything  to  the  lessor  of  the  plaintiff,  after 
paying  for  necessary  repairs,  and  the  interest  due  to  prior  creditors.  The  de- 
fendant was  at  the  date  of  the  demise,  and  still  is,  in  possession  of  the  toll-gates 
and  toll-houses.     This  case  was  now  argued  by 

Matile,  for  the  lessor  of  the  plaintiff.  This  action  is  well  brought  under  sec- 
tion 49,(a)  of  the  general  turnpike  act,  3  G.  4,  c.  126,  notwithstanding  the  pre- 

(a)  By  which,  "If  any  mortgagee  of  tolls,  toll-gates,  &c.,  shall  seek  to  obtain  possession 
of  the  toll-gates,  &c.,in  order  to  paj  himself  the  principal  money  and  interest,  or  any  part 
thereof  due  to  him,  it  shall  be  competent  for  him,  as  lessor  of  the  plaintiff,  and  upon  his 
demise  only,  and  without  uniting  in  such  demise  the  other  mortgagees  of  the  said  tolls 
and  premises,  to  obtain  such  possession ;  but  such  person  who  shall  obtain  the  possession 
thereof,  shall  not  apply  the  tolls  which  may  conscquentljrbe  received  by  him,  to  his  own 
exclusive  use  and  benefit,  but  to  and  for  the  use  and  benefit  of  all  the  mortgagees  of  the 
said  pTemisea.  pari pauuj  and  in  proportion  to  the  several  sums  which  may  be  duo  to  them 
as  such  mortgagees." 
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♦1401  ^^^^^  given  by  9  G.  4,  c.  ix.,  s.  11,  to  debts  incurred  on  the  *credit  of 
■■  the  former  tolls,  or  for  completing  the  branches  of  road  mentioned  in  6 
G.  4,  c.  cxlvii.  It  is  contended  on  the  other  side,  that  there  is  no  legal  estate  in 
the  lessor  of  the  plaintiff,  because  the  other  creditors  have  a  "  priority  of  charge 
and  payment :"  but  althsugh  they  have  a  risht  to  be  first  paid,  that  does  not 
divest  hun  of  the  legal  estate  conveyed  to  him  by  trustees  imder  an  act  of  parlia- 
ment ;  he  has  a  right  to  recover  what  is  now  claimed,  and  the  application  he 
may  be  bound  to  make  of  the  tolls,  after  having  so  recovered,  cannot  alter  his 
right :  that  is  merely  matter  of  account  between  him  and  the  prior  creditors. 
The  same  view  was  ts^en  of  a  mortgage  of  tolls  and  toll-houses,  upon  which  there 
were  other  mortgages,  in  Doe  dem.  Banks  v.  Booth,  2  B.  &  P.  219.  It  is  true 
the  eleventh  section  of  9  Or.  4,  c.  ix.,  gives  the  creditors  there  mentioned  a  pri- 
ority of  "  charge"  and  payment;  but  the  word  "charge"  is  satisfied  by  the  ap- 
plication of  the  tolls,  when  recovered,  to  the  payment  of  their  mortgages  first. 
If  that  were  not  so,  the  present  lessor  of  the  plaintiff  could  never  recover,  as  long 
as  a  claim  to  any  amount  could  be  set  up  by  one  of  the  prior  creditors.  [Parkb, 
J.  That  is  only  the  inconvenience  to  which  any  second  mortgagee  is  liable.] 
The  question  iS;  whether  the  act  places  the  lessor  of  the  paintiff  in  that 
situation.    ^^ 

W,  J.  Alexander,  oontr^.  If  the  lessor  of  the  plaintiff  could  recover,  a  great 
hardship  would  be  thrown  upon  the  other  mortgagees.  The  party  who  first  lent 
his  money  on  one  of  these  mortgages  acquired  a  legal  estate  in  the  whole  tolls, 
*141 1  ^^'^^^^^^1  ^'f  subject  to  two  conditions :  ^fixst,  the  divesting  of  the 
^  estate  on  payment  of  the  debt ;  secondly,  the  abstraction  of  a  part  of  the 
security  in  favour  of  persons  subsequently  advancing  money  on  similar  mort- 
gages. The  value  of  the  interest  which  such  lender  acquired,  was  to  be  calcu- 
lated with  reference  to  these  events :  but  according  to  the  claim  now  advanced 
on  the  other  side,  the  act  of  9  Ot.  4,  c.  ix.,  would  entirely  alter  the  result  of  this 
calculation.  The  eleventh  section  appears  framed  with  a  view  to  prevent  any 
such  assumption,  for  it  retains  to  the  creditors,  who  rank  first,  a  priority  of 
charge  as  well  as  of  payment ;  the  word  charge  evidently  meaning  the  security 
they  are  to  have,  in  addition  to  the  right  of  being  first  paid :  and  the  priority  of 
charge  is  as  important  to  them,  as  the  preference  given  in  respect  of  payment. 
Unless  they  had  both,  they  would  be  subject  to  the  very  inconvenience  sug- 
gested by  Lord  Eldon  in  Doe  dem.  Banks  v.  Booth,  2  B.  &  P.  224.  "The 
money  advanced  by  the  mortgagee  would  be  very  ill  secured,  if  his  only  remedy 
was^either  an  application  to  the  vindictive  power  of  the  Court  of  King's  Bench, 
or  a  suit  in  Chancery,  in  which  all  the  other  mortgagees  must  be  made  parties." 
The  lessor  of  the  plaintiff  here  is  only  mortgagee  of  the  equity  of  redemption, 
and  has  no  legal  estate.  The  very  form  of  his  mortgage  shews  this,  for  it  refers 
to  the  act  9  G.  4,  c.  ix.,  and  thereby  incorporates  me  eleventh  clause  as  if  it 
were  in  terms  set  out.  Section  49,  of  the  general  turnpike  act  must  not  be  un- 
derstood to  govern  the  proceedings  on  all  mortgages  which  may  thereafter  be 
made;  a  new  act,  containing  a  specific  provision  like  that  of  9  G.  4,  c.  ix.  s.  11, 
*1421  ™*y  control  its  operation.  *And  in  a  mortgage  made  since  that  statute, 
-*  whatever  be  its  form,  the  demise  (as  waa  said  in  Doe  dem.  Banks  v. 
Booth,  2  B.  &  P.  223,  can  only  operate  so  as  to  effectuate  the  act.  The  word 
J'  charge,"  in  this  act,  cannot  be  nullified  or  passed  over,  and  must  be  taken  to 
imply  "  legal  estate." 

Maule,  in  reply.  A  mere  conveyance  of  the  tolls  and  toll-gates,  without 
more,  would  clearly  have  entitled  the  lessor  of  the  plaintiff  to  the  legal  estate. 
h  that  right  altered  because  the  act  9  G.  4,  c.  ix.  adds  some  direction  as  to  the 
purpose  to  which  the  tolls  are  to  be  applied  when  recovered  ?  [Patteson,  J. 
At  the  time  when  the  act  passed,  there  was  a  lepl  estate  outstanding  in  the 
other  parties.  Parke,  J.  The  legal  estate  was  m  them,  subject  to  be  opened 
l)y  other  mortgages  granted  to  new  creditors :  the  question  is,  whether,  under 
the  present  act,  it  is  so  opened  to  the  lessor  of  the  plaintiff?]    The  mortgage  to 
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him  IS  of  all  the  tolls  arising,  and  the  toll-gates  and  houses  erected,  nnder  both 
the  local  acts :  the  effect  of  the  latter  act  was  to  throw  the  whole  together,  and 
make  all  the  mortgage  creditors  mortgagees  alike  of  the  old  and  new  tolls. 

Den  MAN,  C.  J.  It  appears  to  me  very  clearly,  that  in  this  case  the  legal 
estate  is  in  the  lessor  of  the  plaintiff.  Under  the  general  turnpike  act,  8  G.  4, 
c.  126,  s.  81,  and  the  act  of  6  G.  4,  c.  cxlvii.,  the  trustees  were  undoubtedly 
enabled  to  convey  to  him  such  proportion  of  the  tolls,  toll-gates  and  toll-houses, 
as  the  sum  advanced  by  him  bore  to  the  whole  amount  due  or  to  become  due 
on  that  security.  But,  it  is  said,  the  subsequent  act,  9  G.  4,  c.  ix.,  *pre-  r»uQ 
vented  the  legal  estate  from  passing  to  him  under  such  mortgage,  by  the  ^ 
preference  and  priority  given  in  section  11,  to  the  other  mortgagees.  It  is 
indeed  clear,  that  his  claim  as  mortgagee  of  the  tolls,  &c.,  in  the  proportion 
specified,  is  subject  to  the  priority  of  payment,  given  by  the  latter  act  to  the 
other  mortgagees :  but  I  do  not  apprehend  that  that  divests  him  of  the  legal 
estate.  If  the  legislature  intended  to  vest  the  legal  estate  in  the  other  creditors 
and  not  in  him,  that  intention  has  not  been  accomplished.  The  clause  gives 
them  a  priority  of  charge,  and  that  is  satisfied  if  the  lessor  of  the  plaintiff  re- 
covers as  mortgagee,  for  the  purpose  of  taking  the  tolls  to  the  extent  of  that 
proportion  which  is  due  to  him,  but  subject  to  account  with  the  other  creditors 
in  respect  of  their  previous  claims.  This  accords  with  the  view  which  was  taken 
of  a  similar  case  in  Doe  dem.  Banks  v.  Booth,  2  B.  &  P.  219.  Whatever  in- 
convenience may  be  incurred  if  the  other  parties  should  be  compelled  to  seek 
relief  in  equity,  I  cannot  see  any  thing  in  the  clause  referred  to,  to  prevent  the 
legal  estate  in  this  property  from  vesting  in  the  lessor  of  the  plaintiff. 

Parke,  J.  When  the  act  9  G.  4,  c.  ix.  passed,  17,000?.  had  already  been 
advanced  on  mortgage  of  the  tolls  under  the  act  6  G.  4,  c.  cxlvii. ,  and  the 
mortgagees  had  a  legal  estate  in  them,  liable  only  to  be  divested  on  payment  of 
what  they  had  advanced,  or,  to  a  certain  extent,  by  the  advance  of  new  sums  on 
similar  mortgage,  for  the  purposes  of  the  then  existing  act.  Perhaps  on  the 
completion  of  the  road  to  which  that  act  related,  their  legal  estate  was  indefeasi- 
ble. Then  the  question  is,  *what  interest  the  present  lessor  of  the  plain-  r*i  n 
tiff  took  under  the  tenth  and  eleventh  sections  of  9  G.  4,  c.  ix.  ?  I  have  *- 
considerable  doubt  of  his  right  to  recover.  The  question  turns  on  the  construc- 
tion of  the  words  "preference  and  priority  of  charge  and  payment."  Perhaps 
the  framer  of  the  clause  did  not  himself  know  what  was  the  effect  of  these 
words.  He  probably  meant  that  the  rights  of  those  who  had  advanced  money 
for  the  purposes  of  the  former  act  should  not  be  affected  by  the  power  given  to 
charge  the  tolls  under  this :  but  they  certainly  are  affected  by  another  mortgagee 
being  thrust  upon  them  in  the  manner  now  contended  for.  But  my  mind  is 
not  fully  made  up  on  the  subject,  and  the  doubt  I  entertain  will  be  of  no  con- 
sequence, as  it  is  not  felt  by  the  rest  of  the  Court. 

Taunton,  J.  I  take  the  same  view  of  the  case  with  my  Lord  Chief  Justice, 
and  agree  in  the  reasons  he  has  given.  I  think  that  by  the  last  act  of  parlia- 
ment the  tolls  were  all  consolidated  into  one  common  fund,  and  those  of  the 
new  as  well  as  of  the  old  road  made  answerable  both  for  the  former  debts  and 
for  those  to  be  afterwards  incurred.  So  far  the  creditors  under  the  preceding 
act  derive  a  benefit  from  the  new  provision.  In  Doe  dem.  Banks  v.  Booth,  2 
B.  &  P.  219,  the  lessor  of  the  plaintiff  was  mortgagee  of  a  proportion  of  the 
tolls,  and  of  the  toll-gates  and  toll-houses;  and  Lord  Eldon  distinguished  that 
case  from  Fairtitle  dem.  Myther  t?.  Gilbert,  2  T.  R.  109,  which  had  been  cited, 
by  observing  that  in  this  latter  case  the  whole,  and  not  a  proportion  only,  of  the 
tolls  was  mortgaged,  and  a  recovery  of  the  toll-gates  by  the  mortgagee  would  in 
effect  have  given  him  a  preference  over  all  the  other  creditors ;  but  where,  as  in 
*thc  case  then  before  the  Court,  the  party  was  mortgagee  only  of  the  r*-i45 
proportion  which  his  debt  bore  to  all  the  sums  advanced,  no  priority  was  *- 
gained,  since  the  lessor  of  the  plaintiff  would  become  the  bailiff  of  the  other 
creditors  as  to  all  except  his  own  proportion.     That  applies  to  the  present  case, 
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and  agrees  with  the  judgment  which  my  Lord  has  now  delivered.  I  think, 
therefore,  that  the  claim  of  the  lessor  of  the  plaintiff  to  the  legal  estate  in  these 
tolls  and  premises  is  not  contrary  to  the  preference  given  by  9  G.  4,  c.  ix.  to 
the  other  creditors;  and  that  estate  being  duly  vested  in  him  by  mortgage,  which 
the  trustees  were  authorized  to  grant,  there  is  nothing  to  prevent  him  from  seek- 
bg  his  legal  remedy  by  ejectment. 

Patteson,  J.  Before  the  act  9  G.  4  c.  ix.  the  whole  legal  estate  in  these 
toiL^,  &c.,  was  outstanding  in  the  mortgagees  under  the  former  act.  The  estate 
vested  in  each  only  bore  that  proportion  to  the  whole  which  the  money  advanced 
by  Lim  bore  to  the  entire  sum  due  or  to  become  due  from  the  trustees ;  but  the 
whole  of  the  amount  for  which  the  mortgages  were  held,  covered  the  whole 
legal  estate.  By  the  general  highway  act,  and  by  the  form  of  the  mortgages 
granted  under  it,  it  was  open  to  any  person  subsequently  making  advances,  to 
come  in  for  a  portion  of  that  legal  estate  j  and  the  question  here  is,  whether  the 
lessor  of  the  plaintiff  was  prevented  from  doing  so  by  the  eleventh  section  of  9 
G.  4.  c.  ix.  I  am  of  opinion  that  the  word  "charge,"  in  that  section,  relates 
only  to  the  application  of  the  tolls,  and  not  to  the  legal  estate  in  them  and  the 
premises  here  claimed,  and  therefore  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


:>,4ft-,  *MELLER  and  others,  assignees  of  Sir  HARRY  JAMES  GOOD- 
^^^J      RICKE,   Bart.,    Sheriff  of   Yorkshire,    v.    PALFREYMAN    and 
another.     iVbv.  9. 

A  bail  bond  given  hj  a  party  attached  for  contempt  in  not  patting  in  an  answer  in 
Chancery,  is  not  assignable  under  the  statute  4  Ann,  c.  16,  s.  20. 

Debt.  The  declaration  stated  that  the  plaintiffs  on,  &c.,  sued  out  of  the 
Court  of  our  lord  the  king  of  his  Chancery,  a  writ  of  attachment,  directed  to 
the  sheriff  of  Yorkshire,  commanding  him  to  attach  certain  parties,  to  answer 
OTir  said  lord  the  king,  as  well  touching  a  certain  alleged  contempt  of  our  said 
lord  the  king,  as  also  such  other  matters  as  should  be  laid  to  their  charge,  and 
further  to  perform  and  abide,  &c.,  which  writ  was  indorsed  "By  the  Court,  for 
not  answering  at  the  suit  of  W.  L.  Meller  and  others,  plaintiffs;"  that  the  writ 
was  delivered  to  the  sheriff  to  be  executed ;  that  he  took  the  parties  and  had 
them  in  custody  by  virtue  thereof;  that  the  defendants  became  bail  for  the  said 
parties,  and  entered  into  a  bail-bond  to  the  sheriff  in  the  penalty  of  40/.  condi- 
tioned for  the  appearance  of  the  said  parties  in  His  Majesty's  Court  of  Chan- 
cery on  the  13th  day  of  August  then  next  (the  return  day  of  the  writ),  where- 
soever the  taid  Court  should  then  be,  to  answer,  &c. ;  that  the  parties  did  not 
appear,  whereby  the  bond  was  forfeited;  and  the  penalty  being  unpaid,  the 
sheriff,  at  the  request  and  costs  of  the  plaintifis  in  this  action  (they  being  the 
plaintiffs  in  the  Chancery  suit),  assigned  the  bond,  by  indorsement  thereon,  to 
the  pkintiffs,  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided: by  means  whereof,  and  by  force  of  the  statute,  &c.,  an  action  had 
*U''  1  *^^^"^^  *^  *^^  plaintiffs  as  assignees  of  the  said  sheriff,  &c.  General 
■*  demurrer*  and  joinder.     The  demurrer  was  now  argued  by 

Crovder,  for  the  defendants.  This  bail-bond  was  not  assignable.  At  com- 
mon law  it  could  not  have  been  assigned,  being  a  chose  in  action ;  nor  could  it 
tinder  the  statute  4  Ann,  c.  16,  s.  20,  which  provides  that  if  any  person  bo 
arrested  « by  any  trnV,  Ml,  or  process  issuing  out  of  any  of  her  Majesty's 
Courts  of  Record  at  Westminster,  at  the  suit  of  any  common  person^*  and  the 
sheriff  take  bail,  he  shall,  on  request,  assign  the  bail-bond  by  indorsement  to 
the  plaintiff,  who  may  sue  upon  the  same  if  forfeited.  For  that  act  evidently 
applies  only  to  cases  within  the  statute  23  Hen.  6,  c.  9,  which  requires  the 
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Bheriff  to  admit  to  bail  persona  arrested  or  in  custody  ^^  by  force  of  any  tcrii, 
hill,  or  warranty  in  any  action  personal,  or  by  cause  of  indictment  of  trespass." 
The  words  of  these  statutes  cannot  be  extended  to  a  person  taken  into  custody 
to  answer  the  king  for  a  contempt.     The  Court  here  called  upon 

White  for  the  plaintiffs.  It  was  held  by  the  Court  of  Common  Pleas  in 
Morris  v,  Hayward;  6  Taunt.  569,  (2  Marsh.  280 ;  see  Posteme  v,  Hanson,  2 
Wms.  Saund.  59;  note  c,  5th  ed.)  where  the  point  was  fully  discussed,  that  the 
sheriff  may  take  a  bail-bond  on  an  attachment  out  of  Chancery,  and  may  re- 
cover in  an  action  of  debt  against  the  obligors.  It  seems  to  have  been  admitted 
in  Studd  v.  Acton,  1  H.  B.  468,  that  such  bond  is  legal,  though  the  Court 
thought  the  sheriff  was  not  compellable  to  take  it,  for  that  the  statute  23  Hen. 
6,  c.  9,  did  not  extend  to  bail-bonds  on  process  out  of  Chancery.  But  the 
words  of  the  statute  of  *Anne  are  more  extensive,  and  require  that  r^iig 
wherever  any  person  has  been  arrested  by  any  writ,  bill,  or  process  out  L 
of  the  Courts  at  Westminster,  and  bail  has  been  taken,  the  sheriff  shall  assign 
the  bail-bond  at  the  request  of  the  plaintiff  in  such  action  or  suit;  evidently 
referring  to  suits  in  Chancery  as  distinguished  from  actions  at  law }  and  the 
object  being  to  prevent  the  inconvenience  that  might  arise  if  actions  on  such 
bail-bonds  could  only  be  brought  in  the  name  of  the  sheriff,  who  would  have  it 
in  his  power  to  release  them.  In  Beddall  v.  Page,  2  Sim.  224,  the  defendant, 
being  taken  on  an  attachment  for  not  answering,  gave  a  bail-bond,  which  was 
assigned,  and  no  answer  being  put  in,  the  plaintiff  brought  actions  against  him 
and  his  sureties  on  the  bond,  at  the  same  time  proceeding  to  enforce  an  answer 
by  the  process  of  the  Court.  An  injunction  was  moved  for,  and  the  Vice- 
chancellor  said  that  the  giving  of  a  bail-bond  was  useless  if  no  proceeding 
could  be  taken  on  it;  and  he  dismissed  the  motion  with  costs.  [Pakke,  J. 
What  was  the  nature  of  that  assignment  ?  In  the  Exchequer  the  practice  is  to 
take  only  an  equitable  assignment  of  the  bail-bond  on  an  attachment;  the 
sheriff,  on  being  indemnified,  gives  up  the  bond  to  the  plaintiFs  attorney,  with 
permission  to  sue  in  his  name.]     (See  Dax's  Exchequer  Practice,  113.) 

Denman,  C.  J.  It  appears  to  me  that  this  security  is  not  assignable,  unless 
the  statute  of  Anne  has  made  it  so,  and  that  the  statute  has  not  that  effect. 
The  practice  which  has  hitherto  prevailed  shews  what  the  opinion  has  been  as 
to  the  law.  It  may  be  that  bonds  of  this  description  have  been  equitably 
assigned,  with  permission  to  put  them  in  force  in  the  name  of  the  sheriff: 
*and  a  court  of  equity  would  take  care,  in  snch  a  case,  that  no  injus-  r^iio 
tice  was  done.  But  the  words  of  the  statute,  authorising  a  legal  assign-  ■- 
ment,  apply  to  bail-bonds  given  upon  process  at  common  law.  It  is  true  the 
expression  "  such  action  or  suif'  is  used,  but  there  is  no  ground  for  confining 
the  term  suit  to  proceedings  in  Chancery.  I  therefore  think  the  judgment  must 
be  for  the  defendant. 

Parke,  J.  I  am  of  the  same  opinion.  It  has  never  yet  been  supposed  that 
the  statute  of  Anne  applied  to  proceedings  in  equity. 

Taunton,  J.  The  words  in  the  statute  of  Anne  are,  "any  writ,  bill  or  pro- 
cess, issuing  at  the  suit  of  any  common  person ;"  and  on  bail  being  taken  from 
the  person  against  whom  stich  writ,  bill  or  process,  is  taken  out,  the  sheriff,  at 
the  request  of  the  plaintiff  in  such  action  or  suit,  shall  assign  the  bail-bond. 
But,  in  this  case,  the  process  under  which  the  bail-bond  is  taken,  was  not  pro- 
perly at  the  suit  of  any  commop  person,  being  his  Majesty's  writ  of  attachment 
for  a  contempt  of  court.  It  is  also  to  be  observed,  that  an  action  on  a  bail-bond 
is  to  be  brought  ih  the  same  court  where  the  suit  was  commenced,  (a)  And  the 
practice  affords  strong  evidence  of  the  construction  which  has  been  put  on  the 
statute  of  Anne :  for  in  the  course  of  more  than  125  years,  no  instance  is  found 
of  an  action  by  the  assignee  of  such  a  bail-bond  as  this. 

Patteson,  J.  concurred.  Judgment  for  the  defendant. 

(a)  Seethe  authorities  in  note  3,  to  Posteme  v.  Hanson,  2  Wms.  Saund.  61. 
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*The  KING  V,  The  Inhabitants  of  LYDLINCH.     Nov,  10. 

A  stirrender  of  an  old  lease  by  a  grandfather  and  great  uncle,  and  the  taking  of  a  new 
lease  by  the  grandson  and  great  nephew,  at  a  nominal  fine  to  the  lord  of  a  manor,  is 
not  a  purchase  of  an  estate  within  the  statute  9  G.  1,  c.  7,  s.  5. 

On  appeal  against  an  order  of  two  justices,  whereby  John  Tucker,  his  wife 
and  children,  were  removed  from  the  parish  of  Hilton,  in  the  county  of  Dorset, 
to  the  parish  of  Lydlinch,  in  the  same  county,  the  sessions  confirmed  the  order; 
subject  to  the  opinion  of  this  Court  on  the  following  case : — 

By  lease  dated  the  22d  of  December,  1754,  G.  Pitt,  lord  of  the  manor  of 
Hilton,  demised  a  dwelling-house  and  garden,  situate  within  the  manor,  to  John 
Tucker  of  Lydlinch  (who  was  the  grandfather  of  the  pauper),  in  consideration 
of  a  surrender  made  by  Arthur  Corfe  and  E.  his  wife,  of  the  said  dwelling-house 
and  garden,  which  they  claimed  to  hold  for  their  lives  successively  (the  lease 
having,  as  was  recited,  been  consumed  in  a  then  recent  fire,  together  with  the 
dweUing-house,  which  Tucker  was  re-buildine),  and  also  in  consideration  of  the 
surrender  of  another  lease  of  the  same  premises,  granted  to  William  Corfe,  de- 
terminable on  the  decease  of  the  said  John  Tucker,  and  in  consideration  of  the 
re-building  of  the  premises  by  Tucker,  and  of  Is.  paid  by  him  to  Pitt :  Haben- 
dum to  Tucker,  his  executors,  &c.,  from  the  day  of  the  date  thereof  for  the 
term  of  fourscore  and  nineteen  years,  if  Tucker  and  his  wife,  and  Meliar  their 
daughter,  or  either  of  them  shpuld  so  long  live,  at  the  yearly  rent  of  1«.  The 
less^  covenanted  to  pay  the  rent,  to  attend  the  lord's  court  and  do  suit  and  ser- 
vice there,  to  finish  iiie  re-building  of  the  dwelling-house  within  two  years,  and 
to  repur  during  the  term. 

*1511  '''John  Tucker  (the  grandfather  of  the  pauper)  was  the  grandson  of 
J  William  Corfe,  and  the  great  nephew  of  Arthur  Corfe,  the  surrenderors 
of  the  leases,  who  were  brothers.  It  did  not  appear  that  any  pecuniary  consi- 
deration passed  from  Tucker  to  either  of  them.  He  continued  to  inhabit  the 
premises  until  his  death  in  1818.  It  was  found  by  the  sessions  that  the  prem- 
ises were  not  of  the  value  of  30?.  when  Tucker  rebuilt  the  house.  The  ques- 
tioa  for  the  opinion  of  this  Court  was,  whether  John  Tucker,  the  grandfather 
of  the  pauper,  gained  a  settlement  by  estate  in  the  parish  of  Hilton.  If  so, 
the  pauper  was  derivately  settled  therein. 

Banicw  and  Watson  in  support  of  the  order  of  session.  This  is  a  purchase 
of  an  estate  within  the  meaning  of  the  statute  9  G.  1,  c.  7,  s.  5,  and  must  be 
governed  by  Rex  v,  Warblinton,  1  T.  E.  241,  and  Eez  v.  Homchurch,  2  B.  & 
A.  189.  Li  Rex  v,  Warblinton,  there  was  a  grant  of  the  waste  by  the  lord  of  a 
manor  for  a  nominal  fine  of  Is.  j  heriot  Is.,  and  quit-rent  Is. ;  and  it  was  held 
that  the  purchase  was  for  a  pecuniary  consideration,  though  small,  and  that  it 
was  within  the  statute.  It  may  be  said,  that  this  was  a  mere  family  arrange- 
ment; and  that  it  is  to  be  inferred  from  the  relationship  of  the  parties,  that  the 
conveyance  was  not  for  a  pecuniary  consideration,  but  induced  by  natural  love 
and  affection,  and  therefore  that  the  case  must  be  governed  by  the  cases  of  Hex 
».  Ufton,  3  T.  R.  251,  and  Rex  v,  Hatfield  Broadoak,  3  B.  &  Ad.  566;  but  in 
those  cases  the  relatioxiship  was  that  of  parent  and  child.  Here  it  may  be  pre- 
"^1521  ^^™^  ^^^^  ^^^  covenant  to  ^rebuild  and  keep  in  repair  that  pecuniary 
^  value  was  the  consideration. 

Jeremy,  Bond  and  Lucena,  contrd.  This  is  not  a  case  within  the  statute, 
which  is  confined  to  purchases  for  pecuniary  consideration,  under  30^.  Rex  v. 
Marwood,  Burr.  S.  C.  386,  Rex  v.  Charlton,  Cald.  416,  Rex  v,  Ufton,  3  T.  R. 
251.  Rex  V.  Tarrant  Launceston,  Cald.  209,  is  in  point.  There  by  an  arrange- 
ment among  the  members  of  the  family,  a  lease  held  of  the  lady  of  the  manor 
was  surrendered,  and  a  new  lease  taken,  the  new  lease  having  been  granted  in 
consideration  of  the  surrender  of  the  old  and  a  fine  of  80«.     Lord  Mansfield 
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there  said,  "tliis  was  not  a  purchase  within  the  meaning  of  the  9  G.  1,  c.  7,  8. 
5,  but  only  a  surrender  of  the  old.  lease,  and  getting  a  new  one  on  paying  the 
fine."  In  Rex  v.  Warblinton,  1  T.  R.  241,  and  Rex  v.  Ilornchurch,  2  B.  &  A. 
189,  it  did  not  appear  that  there  was  any  other  than  a  pecuniary  consideration. 

Denman,  C.  J.  Rex  v.  Tarrant  Launceston,  Cald.  209,  is  decisive  to  fchew 
that  this  is  not  a  purchase  within  the  9  G.  1,  c.  7,  s.  5. 

Parke,  J.  The  statute  applies  to  purchases  for  money  consideration  only. 
Here  it  may  be  inferred,  from  the  relationship  of  the  parties,  that  natural  love 
and  affection  formed  an  ingredient  in  the  consideration.  The  lord  was  only  the 
medium  of  the  arrangement  in  the  family. 

♦Taunton,  J.     In  order  to  bring  a  case  within  the  statute,  the  con-  r^ico 
sideration  must  consist  wholly  of  money.     Ilere  there  were  several  con-  »- 
siderations,  and  it  does  not  even  appear  that  there  was  a  pecuniary  one. 

Patteson,  J.,  concurred.  Order  of  sessions  quashed. 


The  KING  v.  The  Inhabitants  of  CLIXBY.    Mv.  10. 

In  1825  three  occupiers  of  land  in  a  parish,  ordered  A.  to  go  and  be  sworn  in  pinder.  and 
he  was  sworn  in  before  a  justice  of  the  peace,  and  served  as  pinder  during  that  year. 
He  was  again  sworn  in  in  1826,  and  served  several  years,  residing  in  the  parish  all  the 
time.  Before  1825  there  was  no  such  officer  as  a  pinder  remembered  in  the  parish: 
Held,  that  he  gained  no  settlement  by  serving  the  office. 

On  appeal  against  an  order  of  two  justices,  whereby  W.  Clayton,  his  wife  and 
family,  were  removed  from  the  parish  of  Caistor  to  the  parish  of  Clixby,  both  in 
the  parts  of  Lindsey  and  county  of  Lincoln,  the  sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following  case : — Clixby  belongs, 
with  the  exception  of  about  twenty  acres  of  land,  to  one  proprietor,  Mr.  liar- 
man.  There  are  nine  occupiers  of  land  in  Clixby,  including  Harman,  who 
retains  some  portion  of  his  estate  in  his  own  hands ;  he  holds  no  courts.  The 
pauper  (the  only  witness  examined)  stated  that  he  had  known  the  place  thirty- 
throe  years,  and  had  never  known  or  heard  of  any  pinder  there  before  1825.  In 

1825,  Harman  and  two  other  occupiers  of  land  in  Clixby,  of  whom  Mr.  Law- 
rence, constable  of  Clixby,  was  one,  ordered  the  pauper  to  go  and  be  sworn  in 
pinder.  It  did  not  appear  in  evidence  that  there  was  any  public  meeting  of  the 
parish,  or  any  other  meeting  to  appoint  him.  The  pauper  went  with  Lawrence 
to  a  justice  of  peace,  and  was  sworn  in.  He  impounded  cattle  in  Clixby  in  that 
year,  and  continued  to  do  so  *for  several  years,  till  he  was  removed.    In  r*i^ 

1826,  he  was  again  sworn  in  before  two  justices  of  the  peace.     During  L 

all  this  time  he  resided  in  Clixby.  The  sessions  found  that  this  was  a  public 
annual  office.  The  question  for  the  opinion  of  this  Court  was,  whether,  by  such 
service  and  swearing  in,  the  pauper  gained  a  settlement  in  Clixby. 

Fynes  .Clinton  and  Hildyard  in  support  of  the  order  of  sessions.  The  ses- 
sions have  found  the  office  of  pinder  to  be  a  public  annual  office,  and  that  find- 
ing is  conclusive,  Rex  v.  Uminster,  1  East,  83.  Rex  v.  Corfe  Mullen,  1  B.  & 
Ad.  211,  shews  that  to  confer  a  settlement,  it  is  sufficient  if  the  party  execute 
a  public  annual  office,  though  he  be  not  legally  placed  therein.  Assuming  that 
the  pauper  was  not  duly  appointed  to  the  office,  he  still  gained  a  settlement. 
[Parke,  J.  In  Rex  t?.  Stogursey,  1  B.  &  Ad.  795,  the  mere  service  of  the  office 
of  parish  clerk,  to  which  the  party  was  not  colourably  appointed,  was  held  not 
to  be  sufficient.]  There  the  party  was  a  mere  intruder  into  it.  Here  the  ses- 
sions must  have  inferred  from  the  direction  given  to  the  pauper  to  go  and  be 
sworn  in,  that  he  was  appointed  with  the  consent  of  the  parish.  And  he  was 
sworn  in  two  successive  years ;  not,  indeed,  by  the  court  leet,  but  by  a  justice, 
upon  whom  that  duty  would  devolve  in  default  of  a  court  leet  being  held- 
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Whitehurst,  contii.  The  office  of  pinder  is  in  no  instance  a  public  annual 
office.  There  is  no  authority  for  saying  that  there  was  ever  a  legal  office  of 
pinder  in  parishes,  though  there  is  in  manors.  The  duty  of  the  pinder  is  to 
*155 1  P'^^^^*'  encroachments  on  the  lord's  *wa8te :  he  is  the  mere  servant  of 
^  the  lord  of  the  manor,  not  of  the  parishioners.  It  is  an  employment 
rather  than  an  office.  To  constitute  an  office  there  must  be  some  public  duties 
to  perform,  for  the  breach  of  which  an  indictment  will  lie.  The  ale-taster  and 
hog-ringer  are  appointed  at  the  court  lect.  The  duty  of  the  former  was  to  in- 
spect weights  and  measures,  and  to  warn  the  jury  to  serve  at  the  court  lect. 
The  hog-ringcr  is  an  office  of  public  benefit  to  the  parishioners,  with  certain 
stated  fees  in  respect  of  such  service.  [Parke,  J.  It  is  to  prevent  a  public  nui- 
sance.] (See  Rex  v.  Whittlesea,  4  T.  R.  807.)  Here,  too,  the  pauper  was  ap- 
pointed by  three  individuals  only,  and  not  by  any  competent  authority,  and  that 
appears  on  the  &ce  of  the  case. 

Denman,  C.  J.  The  court  of  quarter  sessions  have  found  this  to  be  a  public 
annual  office,  subject  to  the  opinion  of  this  Court  on  the  evidence.  We  think 
their  finding  is  not  warranted  by  the  facts  which  they  have  stated.  The  office 
of  pinder  in  this  parish  is  not  proved  to  be  ancient,  for  it  is  not  known  that 
there  was  any  such  officer  before  1825.  Nor  was  the  pauper  appointed  by  any 
authority  known  to  the  law.  The  hog-ringer  is  an  annual  officer  of  great  public 
ntility,  appointed  at  the  court  leet.  It  is  not  necessary  to  decide  genci-ally 
whether  a  pinder,  properly  appointed,  be  a  public  annual  officer  within  the  act ; 
it  is  sufficient  to  say,  that  under  the  circumstances  of  this  case,  the  office  was 
not  in  this  parish  a  public  annual  office. 

Pakke,  Taunton,  and  Patteson,  Js.  concurred. 

Order  of  sessions  quashed. 


*156]     *The  KING  r.  The  Inhabitants  of  CONINGSBY.    iVbr.  10. 

A  female  pauper  hired  for  a  year,  was,  during  the  year,  apprehended  and  fined  for  having 
committed  a  malicious  trespass,  contrary  to  the  statute  7  &  8  G.  4,  c.  30.  She  went  to 
prison  instead  of  paying  the  fine,  by  the  advice  of  her  mistress,  who  told  her  to  return 
when  her  time  was  out ;  and  after  her  imprisonment,  which  lasted  a  month,  she  did 
retarn  to  her  service,  and  continued  in  it  till  the  end  of  the  year,  and  was  paid  her 
whole  year's  wages :  Held,  that  there  was  a  dispensation  with  the  service  during  the 
month  of  her  imprisonment,  and  that  she  gained  a  settlement. 

Ox  appeal  against  an  order  of  two  justices,  whereby  E.  Flintham,  single 
womiin,  was  removed  from  the  parish  of  Coningsby,  in  the  parts  of  Lindsey,  in 
the  county  of  Lincoln,  to  the  parish  of  Stickncy  in  the  said  parts  and  county ; 
the  sessions  discharged  the  order,  subject  to  the  opinion  of  this  Court  on  the 
following  case  :— 

A  few  days  before  May-day  1829,  the  pauper  was  hired  by  Mr.  Gosling,  from 
the  same  May-day,  at  the  wages  of  BL  10s.,  and  went  into  his  service,  in  the 
parish  of  Stickney,  on  that  day.  About  harvest  time,  in  the  same  year,  she 
vas  apprehended  upon  the  complaint  of  W.  Foster,  her  master's  neighbour,  on 
a  charge  of  having  wilfully  and  maliciously  damaged  property  belonging  to  him. 
The  magistrates  before  whom  the  complaint  was  heard,  fined  her,  and  she,  not 
paying  the  fine,  was  committed  to  prison  for  one  month.  It  was  by  the  advice 
of  the  mistress  (who  was  present  at  the  hearing  of  the  complaint)  that  the 
pauper  went  to  prison  instead  of  paying  the  fine.  When  she  was  taken  to 
pri:»n,  her  mistress  told  her  she  was  to  return  when  her  time  was  out,  and  she 
also  sent  her  provisions  occasionally  during  her  imprisonment.  She  was  dis- 
charged at  the  end  of  the  month,  returned  immediately  to  her  master's,  and 
went  about  her  work  as  usual.     She  staid  in  the  service  till  May-day  1830,  and 
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on  going  away  received  her  whole  wages.    The  question  *for  the  opinion  r^i  c^ 
of  this  Court  was,  whether,  under  these  circumstances,  she  gained  a  set-  ^ 
tlement  in  the  parish  of  Sticknej. 

Hildyard  in  support  of  the  order  of  sessions.  There  was  not,  in  this  case,  a 
service  for  a  year,  or  any  dispensation  with  service  during  the  period  of  the  im- 
prisonment. There  are  two  classes  of  cases  applicable  to  this  subject;  one, 
where  the  servant  has  been  committed  to  prison  for  bastardy,  as  in  Rex  v,  West- 
meon,  Cald.  129,  and  Rex  v.  North  Cray,  Cald.  495,  and  the  other  where  he 
has  been  committed  for  misconduct  in  his  service,  as  in  Rex  v.  Hallow,  2  B.  & 
C.  739,  and  Rex  v.  Barton-upon-Irwell,  2  M.  &  S.  329.  In  the  first  class  of 
cases,  it  has  been  held  that  no  settlement  was  gained,  by  reason  of  the  intermption 
of  service  during  the  time  the  party  was  in  custody.  In  Rex  i;-  Hallow  and 
Rex  V.  Barton-upon-Irwell,  which  will  be  relied  upon  by  the  other  side,  the 
servants  were  committed  at  the  instance  of  the  master,  and  the  contract  of  serrioe 
was  held  to  continue ;  but  those  cases  are  distinguishable  from  this,  because 
there  the  imprisonment  was  for  the  purpose  of  enforcing  the  contract  of  service. 
There  is  no  case  which  establishes  that  there  may  be  a  constructive  service  under 
circumstances  where  actual  service  is  impossible.  The  insertion  of  the  provision 
in  the  militia  acts,  that  service  in  the  militia  shall  not  be  deemed  absence  from 
service,  shows  that  an  absence  by  legal  compulsion  would  otherwise  prevent  the 
time  lost  by  such  absence  from  being  reckoned  for  the  purpose  of  settlement.  It 
may  be  said  here  that  the  going  to  ''prison  was  voluntary ;  but  the  fallacy  ^^^  ro 
of  that  argument  consists  in  representing  the  alternative  (of  not  going)  ^ 
as  clogged  with  no  condition,  whereas  the  condition  was  <<  to  pay  a  fine,"  which 
might  be  less  eligible )  if  so,  it  was  the  duty  of  the  mistress  to  dissuade  the  pauper 
from  paying  it )  and  it  is  to  be  presumed  the  sessions  have  thought  so  by  their 
deciding  as  they  have.  Besides,  the  imprisonment  was  not  voluntary ;  for  sup- 
pose the  justices  to  have  acted  without  authority,  and  the  pauper  to  have  brought 
an  action,  the  defendant  could  not  have  alleged  that  the  pauper  had  imprisoned 
herself,  because  she  might  have  paid  the  fine.  But  assuming  it  to  be  voluntary, 
there  cannot  have  been  a  dispensation,  because  the  master  could  not  dispense 
with  services  which  he  could  not  command.  It  is  of  the  essence  of  constructive 
service  that  actual  service  shall  have  been  possible.  In  Rex  v,  St.  Peters,  8  T. 
R.  478,  Lord  Kenyon  stated  the  distinction  to  be,  "  that  where  the  servant  con- 
tinued liable  to  serve  during  the  whole  year,  though  the  master  dispensed  with 
the  actual  service  for  any  part  of  it,  the  servant  gained  a  settlement,  because  the 
relation  of  master  and  servant  subsisted  all  the  year,  and  the  master  might 
resume  the  right  to  the  service  if  he  chose ;  but  that  where  the  parties  abso- 
lutely put  an  end  to  the  contract  before  the  expiration  of  the  year,  the  servant 
did  not  gain  a  settlement."  Here  the  master  could  not  during  the  term  of  im- 
prisonment command  the  services  of  the  pauper.  It  is  like  the  case  of  the  mili- 
tia-man, who,  not  being  sui  juris,  cannot  contract  to  serve  for  a  year,  Rex  v. 
Taunton  St.  James,  9  B.  &  C.  831. 

"^Fynes  Clinton,  contrd.  This  is  an  ordinary  case  of  dispensation  with  r-*i  kq 
service.  In  Rex  v,  Westmeon,  Cald.  129,  and  Rex  v.  North  Cray,  L 
Cald.  495,  the  servants,  after  the  imprisonment,  never  returned  to  their  masters. 
Here  the  pauper  did  return,  and  received  her  whole  year's  wages.  In  Rex  r. 
Kenilworth,  2  T.  R.  600,  Buller,  J.  says  "  the  circumstance  of  the  pauper  having 
been  apprehended  on  a  charge  of  bastardy,  I  lay  out  of  the  question,  for  it 
was  competent  to  the  master  to  receive  him  back  again  after  he  was  discharged 
out  of  custody,  if  he  pleased."  Here  the  absence  from  the  service  was  permis- 
sive, for  her  mistress  advised  the  pauper  to  go  to  prison  instead  of  paying  the 
fine,  and  told  her  when  her  time  was  out  to  return  to  her  service.  In  Rex  v. 
Barton-upon-Irwell,  2  M.  &  S.  329,  the  pauper  was,  on  the  complaint  of  his 
master,  committed  to  prison  for  a  month.  At  the  end  of  nine  days,  he  was  dis- 
charged at  his  master's  instance,  returned  immediately  to  his  service,  and  served 
seven  months  over  his  year;  and  though  he  received  no  wages  for  the  time  he 
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was  in  castody,  it  was  held  that  there  was  no  dissolution  of  the  contract;  and 
that  the  pauper  gained  a  settlement.  As  to  the  impossibility  of  service  during 
the  absence,  that  argument  might  be  used  in  many  cases  where,  however,  there 
is  no  doubt  of  the  dispensation.  The  clause  in  the  militia  acts  was  intended  to 
prevent  a  dissolution  of  the  contract  of  service ;  but,  independently  of  such 
ckose,  if  a  master  received  a  pauper  into  his  service  after  an  absence  occasioned 
by  his  being  a  militiarman,  that  would  have  been  a  dispensation.  [Parjo:,  J. 
IHie  clause  prevents  the  master  from  refusing  to  take  the  servant  oack,  as  he 
otherwise  might.] 

♦1601  *^*NMAN,  C.  J.  This  head  of  settlement  is  made  to  depend  upon  two 
^  things:  first,  there  must  be  a  hiring  for  a  year;  and,  secondly,  an 
abiding  and  continuance  in  the  same  service  for  a  whole  year.  Those  words, 
strictly  construed,  would  perhaps  import  actual  service.  It  has  been  decided, 
however,  that  there  may  be  a  dispensation  bv  the  master  with  the  performance 
of  the  servant's  duties  for  a  time,  and  that  during  such  period  there  is  a  con- 
strnctive  service,  sufficient  to  satisfy  the  words  of  the  statute.  The  consent  of 
the  master  to  dispense  with  such  service  may  be  either  express  or  implied :  and 
it  is  implied,  where  the  servant,  having  absented  himself  for  a  time,  has  returned 
to  the  service,  and  been  received  by  the  master,  and  had  his  full  wages  paid.  I 
think,  in  this  case,  the  absence  of  the  pauper  during  the  imprisonment  must  be 
taken  to  have  been  with  the  consent  of  the  mistress.  It  may  be  collected  from 
the  statement  that  the  pauper  could  have  paid  the  fine,  and  that  the  mistress  in- 
terfered to  prevent  her.  After  the  term  of  imprisonment  expired,  she  received 
her  back,  and  paid  her  her  full  wages.  It  has  been  ingenioudy  argued,  that  the 
absence  here  was  not  permissive,  because  the  law  compelled  the  pauper  to  be 
imprisoned  xmless  she  paid  a  fine.  But  she  had  her  election,  either  to  pay  the 
fine  or  so  to  prison ;  and  she  did  the  latter  by  the  advice  of  her  mistress,  who 
sapplied  her  with  provisions  during  her  confinement.  It  seems  to  me,  therefore, 
that  the  service  was  dispensed  with  by  the  mistress.  Hex  v,  Westmeon,  Cald. 
129,  and  Eez  v.  North  Cray,  Cald.  495,  are  distin^shable,  for  there  the  masters 
did  not  consent  to  the  absence,  and  showed  their  dissent  in  the  most  effectual 
way  by  deducting  from  the  wages. 

*161 1  *^^^^^^9  J*  ^0  constitute  a  settlement  by  hiring  and  service,  there 
^  must  be  a  hiring  for  a  year  and  a  service  for  a  year,  but  the  service  need 
not  be  actual ;  of  necessity  it  may  be  constructive,  because  no  servant  serves  his 
master  every  hour  of  every  day ;  and  a  dispensation  from  service  may  be  implied. 
E?en  in  the  case  of  a  wiliful  absence,  it  has  been  held  that  if  a  master  receive 
hack  his  servant  afterwards,  and  pay  him  his  wages,  that  is  a  dispensation  with 
the  service  daring  the  period  of  absence.  In  Rex  v.  North  Cray,  and  Bex  v, 
Westmeon,  the  absence  of  the  servant  was  wilful,  for  the  imprisonment  was  occa- 
sioned by  his  own  misconduct,  but  those  cases  are  distinguishable  from  the  pre- 
sent, because  the  pauper  never  returned  to  the  service  after  the  imprisonment. 
Ahsence  daring  imprisonment,  like  absence  from  other  causes,  may  be  purged 
hj  consent.  It  has  been  said  that  the  master  during  the  term  of  imprisonment 
coald  not  recall  the  pauper  to  his  service.  But,  as  Mr.  Clinton  has  observed, 
the  same  may  be  said  where  the  absence  is  occasioned  by  illness,  proceeding  from 
the  misconduct  of  the  servant ;  or  where  the  servant  during  such  absence  is  at  a 
great  distance  from  the  master. 

Taunton,  J.  I  am  of  the  same  opinion.  Rex  v.  North  Cray  and  Rex  v, 
Westmean  are  distinguishable,  because  it  did  not  appear  that  the  master  again 
i^eceived  the  servant  into  his  service ;  but  I  cannot  help  thinking  the  good  sense 
to  be  in  what  is  stated  by  Lord  Mansfield  and  Buller,  J.,  in  Rex  v.  North  Cray. 
The  pauper,  eight  or  nine  days  before  the  expiration  of  the  service,  had  been 
committed  for  not  giving  security  to  indemnify  the  parish,  as  the  father  of  a 
*1621  ^^^^^  likely  to  be  bom  a  *bastard,  and  Lord  Mansfield  says,  "The 
-■  single  question  is,  whether  the  pauper  served  his  year;  in  /act  he  did 
iiot;  did  he  then  cmutructively  f    There  is  not  a  pretence  that  the  master  con- 
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sented  to  dispense  with  the  time  he  did  not  serve ;  his  absence  and  imprisonment 
were  the  consequences  of  his  own  criminality.  His  imprisonment  was  not  illegal." 
Those  observations  apply  to  the  present  case ;  and  I  think  this  doctrine  of  dis- 
pensation has  been  carried  too  far.  The  current  of  authorities,  however,  com- 
pels me  to  say  there  may  be  a  constructive  service  even  during  the  time  for  which 
the  servant  is  committed  in  execution  for  misconduct;  and  I  yield  to  authorities, 
not  to  reason. 

Patteson,  J.  I  think  that>we  are  bound  by  the  authorities  to  hold  that  there 
was  a  dispensation  with  the  service  during  the  time  the  pauper  was  imprisoned. 

Order  of  sessions  quashed. 


The  KING  V.  JOHN  HEARLE  TREMAYNE,  Esquire. 

An  owner  of  the  soil,  who  has  granted  to  adventurers  liberty  to  dig,  mine,  work  and  search 
for  manganese  for  twenty-one  years,  and  the  same  to  take  and  convert  to  their  own  use, 
and  to  make  adits,  shafts,  &c.,  rendering  to  him  II.  \bi.  for  every  ton  weight  of  manga- 
nese raised  during  the. term,  is  not  an  occupier  of  any  portion  of  the  soil,  and  conse- 
quently not  rateable  to  the  relief  of  the  poor. 

In  a  rate  made  for  the  relief  of  the  poor  of  the  parish  of  Maristow,  in  the 
county  of  Devon,  on  the  15th  of  September,  1831,  J.  H.  Tremayne,  Esq.,  was 
assessed  "  for  manganese  dues,"  in  the  sum  of  11. 10«.  He  appealed  against  the 
rate,  on  the  ground  that  he  was  not  the  occupier  of  any  manganese  dues  in  the 
parish ;  and  also  that  he  was  not  liable  by  law  to  be  assessed  in  the  said  rate, 
*for  or  in  respect  of  any  manganese  dues.  The  sessions  confirmed  the  r*-i|»Q 
rate,  subject  to  the  opinion  of  this  Court  on  the  following  case : —  *- 

H.  H.  Tremayne,  clerk,  the  deceased  father  of  the  said  J.  H.  Tremayne,  being 
tenant  for  life,  with  a  power  of  granting  leases  and  settlements  of  the  lands  here- 
inafter mentioned,  did,  by  indenture,  bearing  date  the  23d  of  October,  1815,  and 
made  between  the  said  H.  H.  Tremayne  of  the  one  part,  and  John  Williams, 
Esquire,  of  the  other  part,  grant  unto  Williams,  his  partners,  fellow  adventurers, 
&c.,  liberty,  license,  and  authority  to  dig,  work,  mine,  and  search  for  manganese, 
in  and  throughout  all  those  messuages,  farms,  tenements,  and  premises,  called 
Allerford,  Lea  Down,  and  Holster  yard,  situate  in  the  parish  of  Maristow :  and 
the  same  manganese  there  found,  to  raise  and  bring  to  grass,  and  there  to  pick, 
dress,  and  make  merchantable  and  fit  for  sale ;  and  the  same  to  take  and  carry 
away,  convert,  and  dispose  of  at  his  and  their  will  and  pleasure.  The  said  in- 
denture also  gave  them  liberty,  within  the  before-mentioned  limits,  to  make  and 
work  such  adits,  shafts,  pits,  watercourses,  &c.,  and  to  erect  such  engines  and 
other  buildings,  as  they  should  think  necessary  or  convenient  ]  and  it  gave  them 
also  the  use  of  waters  and  watercourses  within  the  said  limits,  with  liberty  to 
divert  the  same,  &c.,  for  the  more  effectually  and  beneficially  exercising  and  en- 
joying of  the  liberties,  powers,  and  authorities  by  the  said  indenture  granted; 
excepting  unto  H.  H.  Tremayne,  his  heirs  and  assigns,  all  other  ores,  minerals, 
and  metals,  and  all  quarries  of  stone  and  slate  within  or  under  the  said  premises, 
or  any  part  thereof,  with  full  power  and  authority  to  them,  their  workmen  and 
agents,  into  and  upon  any  part  of  the  *same  premises  to  enter,  and  in  r*if4 
any  manner  to  search  for,  break,  land,  stamp,  and  dress  the  said  last-  '■ 
mentioned  ores,  minerals,  metals,  stone  and  slate,  and  to  take  and  carry  away 
the  same.  The  grant  was  for  twenty-one  years  from  the  15th  of  March  then 
last  past ;  yielding  and  paying  unto  the  said  H.  H.  Tremayne,  his  heirs  or 
assigns,  the  sum  of  \L  15s.  for  every  ton  weight  of  the  said  manganese  raised  or 
gotten  during  the  term  within  the  limits  of  the  said  settlement :  free  and  clear 
of  and  from  all  charges  and  expenses  of  raising,  dressing,  and  returning  the 
same,  or  otherwise  incident  to  the  adventure. 
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H.  H.  Trem&yne  died  on  the  lOth  of  Febmarj^  1829,  and  the  appellant  sno- 
oeeded  him,  and  is  now  seised  as  tenant  for  life  of  the  lands  above  described^ 
Babject  to  the  said  grant  or  settlement,  and  (as  to  some  of  the  lands)  to  leases  at 
rack-rent  hereinafter  mentioned.  By  virtue  of  the  grant,  and  within  the  limits 
thereby  described,  the  said  J.  Williams,  with  his  partners  and  co-adventurers, 
have  dug  and  sunk  shafts,  driven  adits  and  levels,  and  opened  pits  for  the 
purpose  of  searching  for  and  raising  manganese.  They  have  also  erected 
eniskiDg^machines,  worked  by  water  wheels,  for  pulverizing  the  ore  when 
raised,  and  built  houses  and  sheds  for  dressing  and  cleaning  the  same.  The 
whole  of  these  works  have  been  undertaken  and  performed  at  their  sole  risk 
and  expense,  by  their  own  labourers,  and  under  the  entire  direction  and 
superintendence  of  their  own  agents,  and  without  any  expense,  risk,  or  inter- 
ference whatsoever  of,  or  on  the  part  of,  either  H.  H.  Tremayne,  or  J.  H. 
Tremayne;  and  the  whole  have  continually  been,  and  still  are,  in  the  sole 
and  exclusive  possession  and  occupation  of  the  said  J.  Williams,  his  partners 
*1651  *^^^  co-adventurers.  Considerable  quantities  of  manganese  have  from 
^  time  to  time  been  raised  by  them,  the  whole  of  which,  after  undergoing 
several  processes  of  pulverizing,  dressing,  and  cleansing  at  a  great  expense,  have 
been  sold  and  disposed  of  by  them  as  and  to  whom  they  thought  fit. 

J.  Williams  and  his  co-adventurers  have  regularly  accounted  with  H.  H. 
Tremayne,  in  his  lifetime,  and  since  his  death  with  J.  H.  Tremayne,  for  the  1/. 
15«.  per  ton  reserved  by  the  said  indenture,  and  the  assessment  now  appealed 
against  is  laid  in  respect  of  the  said  money  payments.  The  tenements  and  farms 
of  Allerford  and  Lea  Down,  part  of  the  lands  comprised  within  the  limits  of 
the  above  settlement,  are  let  to  and  occupied  by  tenants  at  rack  rent,  subject  to 
a  reservation  of  mines,  ores,  metals  and  minerals,  with  the  usual  powers  of  dig- 
ging and  searching  for  the  same ;  those  tenants  are  respectively  assessed  to  the 
poor  rates  of  the  parish  in  respect  of  such  occupations,  proportionably  with  the 
other  farmers  and  occupiers  of  lands  in  the  parish ;  and  the  tenement  and  farm 
of  Holster  Yard,  the  residue  of  the  lands  within  the  same  limits,  are  in  the  oc- 
cupation of  the  said  J.  H.  Tremayne,  who  is  also  rated  in  the  rate  appealed 
against  in  respect  of  such  occupation. 

The  question  for  the  opinion  of  the  Court  is,  whether,  under  these  circum- 
stances, Mr.  Tremayne  can  be  considered  such  an  occupier  in  the  parish  of 
Maristow,  as  to  make  him  liable  for  the  above  rate  for  manganese  dues. 

Kelly  and  EscoU  in  support  of  the  rate.  Mr.  Tremayne  was  liable  to  be  rated 
for  these  manganese  dues,  as  an  occupier  of  land  in  the  parish  of  Maristow; 
*1661  ^^^^^^^^^9  ^y  ^^^  conveyance,  no  interest  in  the  land  "^passed  out  of  him, 
^  bat  a  mere  easement ;  and  he  was  a  beneficial  occupier,  by  receiving  II. 
15«.  per  ton  on  all  ore  raised.  There  are  two  classes  of  cases  applicable  to  this 
subject.  In  the  first  are  Bowls  v,  Cells,  Cowp.  451,  Rex  v.  The  Baptist  Mill 
Company,  1  M.  &  8.  612,  and  Rex  v.  St.  Austell,  5  B.  &  A.  693.  In  Rowls 
t.  Grells,  Cowp.  451,  the  lessor  under  the  crown  of  lead  mines,  being  entitled  to 
a  certain  portion  of  the  ore  raised  from  the  mines,  was  held  to  be  rateable  in 
respect  of  the  profit  arising  from  such  portion  as  an  occupier  of  land,  because 
they  who  had  a  right  to  raise  it  had  but  a  qualified  occupation,  or  rather  a  mere 
right  of  working  £e  mines  of  the  lord  or  ovmer,  and  of  taking  a  portion  as  their 
remuneration  for  raising  the  lord's  or  owner's  proportion.  And  Rex  v.  The 
Baptist  Mill  Company,  1  M.  &  S.  612,  shews,  that  if  this  portion  be  granted  to 
a  lessee  the  lessee  is  rateable ;  for  it  is  a  lease  of  such  an  interest  in  the  land 
itself,  as  renders  him  the  occupier.  In  Rex  v,  St.  Austell,  5  B.  &  A.  693, 
which  very  much  resembles  the  present  case,  the  owner  of  the  soil,  by  inden- 
ture, granted  to  certain  adventurers  fiill  and  free  liberty  to  enter  on  the  land 
and  work  mines,  and  to  erect  buildings  on  the  land  for  that  purpose,  &c. : 
and  it  was  agreed  that  the  adventurers  should  raise  the  ores,  and  prepare 
them  for  smelting,  and  when  in  that  state,  taking  the  remainder  for  their 
own  use,  leave  a  certain  proportion  for  the  use  of  the  lessor,  or  pay  him 
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a  certun  portion  of  the  amount  ariBing  from  the  sale  of  all  the  ores,  at 
the  option  of  the  lessor.  It  was  held,  that  the  lessor  was  rateable  in  respect 
of  the  profits  arisine  from  the  mine  in  the  value  of  his  portion  of  the  ores,  as 
the  profits  of  land;  nor  he  still  continued  to  be  the  occupier  of  the  mine,  rn^itrr 
and  the  adventurers  had  not  the  unqualified  occupation,  but  were  merely  ^ 
entitled  to  take  a  certain  part  of  the  produce  of  the  land  as  a  remuneration  for 
their  expenditure,  risk,  and  labour,  in  raising  the  rest  for  the  owner.  It  was 
not  material  that  the  lessor  had  always  elected  to  be  paid  in  money,  for  in  taking 
his  portion  and  so  paying  him,  the  adventurers  were  simply  in  the  situation  of 
purchasers. 

On  the  other  hand,  in  Hex  v.  The  Earl  of  Pomfret,  5  M.  &  S.  139,  the  pro- 
prietor of  the  soil,  having  made  a  demise  of  the  land  in  which  there  were  mines, 
with  a  power  to  work  them,  reserving  a  certain  pecuniary  rent,  was  held  not  to 
be  rateable  in  respect  of  the  rent,  because  the  lessee  under  such  demise  was  the 
exclusive  occupier  of  the  mines,  and  the  profits  of  land  were  rateable  only  in  the 
hands  of  the  occupier,  the  rent  reserved  being  merely  a  criterion  of  the  amount 
of  the  profits,  and  not  itself  rateable.  In  £x  v.  The  Bishop  of  Rochester,  12 
East,  353,  nothing  was  left  in  the  grantors ;  the  mines  were  let,  and  wholly  out 
of  their  power ;  and  there  was  a  money  rent  reserved.  The  grantors  there  were 
held  not  rateable,  there  being  no  occupation  of  any  thing  by  them  within  the 
48  Eliz.  c.  2. 

The  question  is,  to  which  class  of  cases  the  present  belongs,  and  if  the  two  con- 
flict, which  is  to  prevail  ?  Here,  there  is  no  demise  of  the  land  or  of  the  mine, 
but  of  a  mere  liberty  to  dig,  as  there  was  in  Rex  v.  St.  Austell,  5  B.  &  A.  693 : 
now,  whatever  did  not  pass  out  of  the  grantor  by  the  deed,  remained  in  him ;  a 
mere  easement  passed  and  not  the  soil;  that  therefore  remained  in  Mr.  r^^-i^o 
Tremayne.  ^Between  this  case  and  Rex  v.  St.  Austell,  5  B.  &  A.  693,  *- 
the  difference  is,  that  in  the  latter,  the  adventurers  were  to  leave  a  certain  pro- 
portion of  the  ore  for  the  use  of  the  grantor ;  and  here,  the  adventurers  are  to 
pay  11.  lbs.  for  every  ton  raised ;  and  Lord  Tenterden  distinguishes  Rex  v.  St. 
Austell  from  Rex  v.  The  Eart  of  Pomfret,  5  M.  &  S.  139,  on  the  ground  that 
in  the  latter  there  was  an  absolute  demise  of  all  the  mines,  under  which  both 
the  possession  of  that  part  which  was  worked,  and  that  which  was  not  worked, 
passed  to  the  lessees,  whereas,  in  Rex  v,  St.  Austell,  there  was  an  express  re- 
servation of  part;  the  relation  of  the  parties  was  not  that  of  landlord  and  tenant. 
So  here  Tremayne  has  reserved  to  himself  all  but  a  mere  liberty  to  dig  on  part 
of  the  lands.  [Parke,  J.  What  portion  of  the  soil  does  Tremayne  occupy  ?] 
Whatever  portion  yields  the  ore  in  respect  of  which  he  receives  the  money  pay- 
ment. The  same  question  might  have  been  put  in  Rex  v,  St.  Austell.  Tre- 
mayne occupies  the  land  producing  the  ore  till  it  is  separated.  [Parke,  J.  He 
has  no  right  to  anv  portion  of  the  rude  ore.]  He  does  not  cease  to  be  an  oc- 
oupier  of  the  soil  oecause  another  person  may  take  ore  from  it.  So  long  as  the 
or/e  is  not  severed  from  the  land,  it  is  parcel  of  the  freehold,  and  is  his  property; 
when  severed,  it  becomes  personal  property,  and  belongs  to  another.  [Parke,  J. 
The  decisions  on  which  you  rely,  proceeded  on  the  ground  that  a  certain  portion 
of  the  rude  ore  was  reserved  to  the  lord.  If  Mr.  Tremayne,  as  you  contend,  is 
the  occupier  of  the  mine,  then,  as  such,  he  is  not  rateable.]  In  Rowls  v.  Gclls, 
Cowp.  451,  there  was  in  part  a  pecuniary  rent,  the  cope  being  sixpence  r^cigg 
for  *every  load  or  nine  dishes  of  lead  ore  raised  at  the  mines.  [Parke,  J.  ^ 
That  distinction  was  not  pressed  on  the  attention  of  the  Court,  and  the  principles 
on  which  such  property  is  rateable  were  not  so  well  understood  as  they  are  now.] 
The  result  of  all  the  authorities  is,  that  where  by  lease  the  interest  in  the  land 
has  passed  out  of  the  grantor,  the  grantee  is  rateable,  but  where  such  interest 
has  not  passed,  the  grantor  is.  Then,  if  Mr.  Tremayne  was  the  occupier  of  the 
land,  he  was  clearly  a  beneficial  occupier  in  respect  of  the  1/.  15«.  per  ton,  which 
he  receives  on  all  the  ore  raised. 

Orawder,  with  whom  were  Jh-aed  and  Fdlet  contri,  was  stopped  by  the 
Ooort. 


169] 


4  Barnkwall  &  Adolfhus.  83 


Denhan,  C.  J.  The  rate  cannot  be  Bupported.  Here  the  landlord  receives 
a  rent,  and  ia  not  the  occupier  of  the  soil  as  in  Bowls  v.  Grells  Oowp.  451. 
In  Rex  V.  St.  Austell,  5  B.  &  A.  693,  the  landlord,  by  the  express  terms  of 
the  grant,  was  to  be  paid,  not  bj  money,  but  by  the  produce  of  a  part  of  the 
mine,  unless  he  elected  to  be  paid  in  money.  Here  he  is  paid  by  a  sum  of 
money,  in  proportion  to  the  weight  of  manganese  raised ;  but  he  has  no  right 
to  any  portion  of  the  ore.  If  we  had  any  doubt,  we  would  permit  the  rate  to 
stand,  that  the  party  rated  might  bring  an  action;  but  we  have  no  doubt  what- 
ever.    The  order  of  sessions  must  therefore  be  quashed. 

Parke,  J.  A  party  can  only  be  rateable  as  the  occupier  of  land.  Here 
Mr.  Tremayne  is  not  the  occupier  of  the  soil ;  he  receives  a  money  rent.  The 
^,^^,  case  falls  within  *Ilex  v.  The  Earl  of  Pomfret,  5  M.  &  S.  139.     It  ia 
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grantee  to  dig.  That  may  be  so,  and,  in  that  respect,  the  case  resembles  Bex 
r.  St.  AusteU;  but  then  it  would  follow  that  Tremayne  is  himself  the  occupier 
by  his  agents;  and  if  so,  as  the  owner  of  mines,  he  is  exempt  from  rateability 
by  the  statute  of  Elizabeth,  and  the  nature  of  the  property,  and  he  could  not  be 
rated  unless  for  dues.  This  case  is  distinguished  from  Bowls  v,  Gells,  Gowp. 
451 ;  Rex  v.  The  Baptist  Mill  Company,  1  M.  &  S.  612,  and  Bex  r.  St.  Aus- 
tell, 5  B.  &  A.  693,  because,  here,  the  owner  is]  not  entitled  to  any  portion  of 
what  may  be  called  the  soil.  The  ground  of  the  decisions  in  those  cases  was, 
that  the  reserved  ore  was  a  portion  of  the  soil,  and  that  the  party  entitled  to  it 
was  therefore  the  occupier;  but  here,  if  he  was  not  entitled  to  that  portion  of 
the  soil,  he  is  not  the  occupier,  and  then  this  is  like  the  case  of  Bex  v.  The  Earl 
of  Pomfret,  (where  the  reservation  was  not  of  a  part  of  the  soil,  but  of  some- 
thing different,)  and  is  distinguishable  on  that  ground  from  Bex  v.  St.  Austell 
and  the  other  cases,  where  a  portion  of  the  mineral  itself  was  received. 

Taunton,  J.  I  entirely  concur.  The  distinction  is  very  subtle;  but  the 
cases  may,  perhaps,  be  reconciled  by  distinguishing  between  a  reservation  of  a 
rent,  and  a  reservation  of  part  of  the  soil  itself.  In  the  latter  case,  the  lessor 
has  been  considered  as  occupying  that  part  of  the  soil  which  he  has  so  reserved. 
^1  ^1  -|  Here  there  is  a  pecuniary  rent  reserved,  and  no  reservation  of  any  *part  of 

'  -'  the  soil.  If  we  were  to  hold  that  Mr.  Tremayne  was  rateable  here,  we 
should  be  shaking  a  well  established  principle,  that  a  landlord  is  not  rateable  for 
his  rent.  And  again,  if  Mr.  Tremayne  is  to  be  considered  as  the  occupier  of 
the  soil  of  the  mine,  and  the  lessees  as  his  agents,  he  is  not  liable  to  be  rated ; 
because  coal  mines  are  the  only  mines  mentioned  in  the  statute  of  Elizabeth, 
which  has  therefore  been  construed  to  exclude  all  others. 

Patteson,  J.  I  am  of  the  same  opinion.  The  rule  is  very  clearly  laid 
down  by  Le  Blanc,  J.  in  Bex  v.  The  Baptist  Mill  Company,  1  M.  &  S.  612  : 
"Where  a  person  receives  without  risk  part  of  the  produce  extracted  from  the 
bowels  of  the  earth,  he  is  an  occupier  of  land;  but  where  he  merely  receives  a 
rent  or  money  payment,  there  he  is  not  an  occupier."  Here  Mr.  Tremayne  is 
not  the  receiver  of  what  is  extracted  from  the  bowels  of  the  earth,  but  of  money. 
He  is  not  liable,  therefore,  to  be  rated  as  an  occupier  of  land. 

Order  of  sessions  quashed. 


*172]  *HEATH  v.  SANSOM  and  EVANS.  Nov,  12th. 

S.  and  B.  were  fmrtners  in  alam  works,  for  an  indefinite  period.  B.  was  a  dormant  part- 
ner. In  Janaarj,  1829,  it  was  agpreed  that  the  settlement  of  the  partnership  accounts, 
and  all  questions  concerning  the  respective  liabilities,  and  the  mode  of  winding  up  the 
affairs,  and  the  manner  and  time  of  dissolving  the  partnership,  should  be  referred  to  an 
arbitrator;  and  it  was  afterwards  agreed  that  S.  and  E.  should  respectively  bid  for  the 
plant,  utensils,  and  fixtures,  and  the  referee  was  to  declare  the- highest  bidder  to  be  the 
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purchaser.  In  April,  1829,  S.  having  been  declared  the  highest  bidder,  became  the 
purchaser,  and  the  works  were  entirely  given  up  to  him :  Held,  that  the  partnership 
was  then  determined,  although  the  referee  had  made  no  order  as  to  the  dissolution ; 
and  that  S.  had  no  authority,  after  that  time,  to  bind  K.  by  a  promissory  note. 

AsstrMPSiT  by  the  plaintiff,  as  indorsee^  against  the  defendants,  as  makers, 
of  a  promissory  note  for  300^.,  dated  July  1st,  1829.  Plea,  by  the  defendant 
Evans,  the  general  issue.  Sansom  suflFered  judgment  by  default.  A  rule  in 
this  case,  for  a  new  trial,  having  been  made  absolute,  in  Easter  term,  1831, 
^see  2  B.  &  Ad.  291,)  the  cause  came  on  to  be  tried  before  Lord  Tenderden,  C. 
J.,  at  the  sittings  in  Middlesex  after  Hilary  term,  1832,  and  the  following  facts 
were  proved: — ^Before  January,  1829,  Sansom  and  Evans  were  partners  in  some 
alum  works  at  Bristol ;  Evans  was  not  held  out  to  the  world  as  a  partner ;  the 
trade  was  carried  on  under  the  style  and  firm  of  Philip  Sansom  &  Co.  On  the 
26th  of  January,  1829,  Sansom  and  Evans  agreed  that  the  settlement  of  the 
accounts  of  the  partnership  subsisting  between  them  as  manufacturers  of  alum, 
and  all  questions  between  them  concerning  their  respective  liabilities  in  the 
partnership  transactions,  the  mode  of  winding  up  the  affairs  of  the  partnership- 
ship,  and  the  manner  and  time  of  dissolving  it,  should  be  referred  to  the  deci- 
sion of  H.  0.  Price ;  and  that  they  would  abide  by  his  decision.  In  April, 
1829,  it  was  agreed  between  Sansom  and  Evans,  as  to  the  disposal  of  the  plant, 
utensils,  and  fixtures  on  ^the  alum  works,  that  each  should  separately  p(ci*^o 
offer  a  price,  which  was  to  be  communicated  to  the  referee,  and  he  was  ^ 
then  to  declare  the  highest  bidder  to  be  the  purchaser ;  such  purchaser  to  give 
a  bill  for  the  purchase  money,  and  to  be  entitled  to  the  possession  of  the  goods 
purchased.  In  the  same  month  of  April,  Sansom  having,  by  letter  to  the  refe- 
ree, made  a  tender  of  130^.  for  the  said  plant,  utensils,  and  fixtures,  they  were 
declared  by  the  referee  to  be  his  property ;  and  the  works  were  entirely  given 
up  to  him.  In  July,  1829,  Sansom,  being  called  upon  by  the  Droitwich  Salt 
Company  to  pay  a  sum  of  300^.,  which  he  owed  them,  gave  the  promissory  note 
in  question  for  300Z.,  and  the  note  was  indorsed  by  the  company  to  the  plain- 
tiff. Upon  this  evidence.  Lord  Tenterden  was  of  opinion  that  there  had  been, 
.in  July,  1829,  no  actual  dissolution  of  the  partnership;  and  a  verdict  was 
found  for  the  plaintiff,  for  the  amount  of  the  note.  A  rule  nisi  having  been 
obtained  for  a  new  trial,  on  the  ground  that  the  partnership  must  be  taken  to 
have  been  actually  dissolved  in  April,  1829,  when  Sansom  became  the  purchaser 
of  the  plant,  utensils,  and  fixtures  on  the  alum  works, 

Sir  James  Scarlett  and  Hoggins  now  shewed  cause.  Sansom  had  prima  facie 
an  authority  to  bind  his  partner  by  bills  of  exchange  and  promissory  notes,  and 
that  authority  continued  in  July  1829,  unless  the  partnership  was  previously 
put  an  end  to.  The  submission  to  Price  cannot  operate  as  a  dissolution.  It 
was  a  proceeding  preparatory  to  it,  but  it  clearly  was  not  intended  that  the  rela- 
tion of  partnership  should  then  cease,  for  Price  was  to  determine  concerning  the 
time  and  mode  of  dissolving  it.  He  never  did  so  determine  before  July 
*1829,  and  this  partnership  uien  continued,  notwithstanding  any  trans-  r*i74 
action  as  to  the  plant  and  fixtures.  L     * 

Bompas,  Serj.  and  Ball,  contri.  The  authority  of  one  partner  to  bind  another 
by  his  promissory  note,  is  implied  from  the  relation  of  partnership,  and  ceases 
as  soon  as  the  partnership  is  determined,  unless  such  party  has  held  himself  out 
as  a  partner  to  the  world,  or  to  a  third  person,  and  thereby  induced  others  to 
give  credit  on  the  faith  of  sudh  partnership.  Here,  Evans  never  so  held  him- 
self out,  but  was  a  mere  dormant  partner.  The  only  question,  therefore,  is 
^whether  the  partnership,  as  between  Evaas  and  Sansom,  was  dissolved  ?  No 
:formal  agreement  is  necessary  to  effect  a  dissolution;  any  writing,  words,  or  con- 
duct, from  which  a  clear  intention  to  dissolve  the  relation  can  be  collected,  is 
sufficient.  Conceding  that  the  agreement  of  reference  did  not  amount  to  an 
actual  dissolution,  but  was  preparatory  to  it;  in  April,  1829  it  waa  agreed  that 
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the  referee  should  declare  which  of  the  two  was  to  be  the  purchaser  of  the  plant, 
fixtures,  &c,,  and  that  this  person  should  be  entitled  to  the  possession  of  the 
goods  purchased.  Price  declared  Sansom  to  be  the  purchaser,  and  he  took  to 
the  stock  in  trade,  and  became  the  sole  proprietor.  After  that  time  the  partner- 
ship was  at  an  end,  and  Sansom  could  have  no  authority  to  bind  Evans  bj  his 
promissory  note. 

Denman,  C.  J.  I  am  of  opinion  that  the  rule  for  a  new  trial  must  be  made 
absolute  in  this  case,  because  Evans,  at  the  time  when  the  note  was  given,  had 
ceased  to  be  a  partner  with  Sansom  in  the  alum  business.  In  January,  1829, 
it  was  agreed  that  all  matters  concerning  the  mode  of  winding  up  the  affairs  of 
^|.^-.   the  ^partnership,  and  the  manner  and  time  of  dissolving  it,  should  be 

^  ^  submitted  to  a  referee.  It  was  afterwards  agreed  that  the  plant,  utensils, 
and  fixtures  on  the  alum  works,  were  to  be  declared  by  the  referee  to  belong  to 
him  who  should  be  the  highest  bidder,  and  in  April,  1829,  Sansom  was  declared 
to  be  the  highest  bidder,  and  became  the  purchaser,  and  the  plant,  utensils,  and 
fixtures,  were  delivered  up  to  him.  Evans  having,  then,  parted  with  all  his 
interest  in  the  works  from  which  the  profits  of  the  business  (if  any)  were  to 
arise,  ceased  to  have  any  right  to  participate  in  such  profits;  and  since  a  partner- 
ship, as  between  parties,  results  from  the  agreement  to  share  in  profits,  it  ceases 
as  soon  as  such  right  is  determined.  This  note,  then,  being  given  after  Sansom 
had  become  the  sole  proprietor,  and  after  the  implied  authority,  resulting  from 
the  relation  of  partnership,  was  at  an  end,  could  not  bind  Evans. 

Parke,  J.  The  rule  for  a  new  trial  must  be  made  absolute.  The  objection 
to  the  plaintiff's  recovering  against  Evans  is,  that  in  July,  1829,  Sansom  was 
incompetent  to  bind  Evans.  It  must  be  taken  upon  the  cvidence(a)  that  the 
partnership  was  to  continue  for  an  indefinite  period  (there  being  no  proof  to  the 
contrary),  and  then  either  party  mi^ht,  at  any  time,  have  put  an  end  to  the 
partnership  by  a  simple  notice  to  his  copartner,  Peacock  v.  Peacock,  16  Ves. 
49,  Featherstonhaugh  v.  Fenwick,  17  Ves.  298,  Nerot  v.  Bumand,  4  Russ.  260; 
a  fortiori  by  a  mutual  agreement.  Then  the  question  is,  was  the  authority  of 
Sansom  to  bind  Evans  (which  is  implied  by  law  from  the  relation  of  partnership) 
♦I'Gl  <^®*®™^^°^  *^  ^^^J}  ^^®^  ^^®  ^^^  ^^  given  ?     In  *January,  1829,  it 

'  ^  was  agreed  between  them,  that  the  settlement  of  the  accounts  of  the 
partnership,  and  all  questions  concerning  their  respective  liabilities  in  the 
partnership  transactions,  and  concerning  the  mode  of  winding  up  the  affairs,  and 
the  mode  and  time  of  dissolving  the  partnership,  should  be  referred  to  an  arbi- 
trator. The  expression  dissolving  the  partnership  is  ambiguous.  It  may  either 
import  the  dissolution  of  the  joint  tenancy  in  the  goods  belonging  to  the  firm, 
and  the  division  of  the  partnership  effects,  or  a  putting  an  end  to  their  future 
dealings,  and  the  mutual  authority  of  one  party  to  binathe  other  by  future  con- 
tracts, or  both.  If  the  first  be  the  true  import  of  the  words,  and  the  intention 
was  by  them  to  provide  that  the  arbitrator  was  to  decide  when  and  how  the 
partnership  effects  were  to  be  divided,  it  may  be  inferred  from  the  other  terms 
of  the  agreement,  which  are  those  generally  used  on  a  complete  dissolution  of 
partnership,  that  the  power  of  entering  into  future  contracts  had  already  been 
put  an  end  to.  But,  assuming  that  not  to  be  so,  and  that  the  arbitrator  was  to 
determine  not  merely  when  and  how  the  effects  were  to  be  divided,  but  when 
that  mutual  authority  was  to  be  put  an  end  to,  we  must  then  look  to  the  sub- 
sequent conduct  of  Evans  and  Sansom,  to  see  whether  they  intended  that  the 
one  should  have  a  right  to  bind  the  other  by  future  contracts  so  late  as  July, 
1829.  In  April,  1829,  it  had  been  arranged  between  them,  that  the  one  who 
made  the  highest  offer  for  the  plant,  utensils,  and  fixtures,  was  to  have  them, 
and  be  put  into  possession.  Sansom,  having  been  the  highest  bidder,  took  pos- 
session of  them  in  the  same  month.  Now,  after  that,  it  never  could  have  been 
in  the  contemplation  of  the  parties  that  the  one  should  bind  the  other  by  future 

(a)  The  only  proof  of  partnership  was  by  declarations  of  Evans  to  that  effect. 
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contracts.  When  that  had  been  done,  "^there  can  be  no  question  but  ^^^  ^y 
that,  as  between  Sansom  and  Evans,  the  right  to  participate  in  the  pro-  ^ 
fits  arising  from  the  plant,  utensils,  and  fixtures  (if  any  had  been  made),  ceased, 
and  consequently  the  mutual  power  to  bind  each  other  by  contracts  within  the 
scope  of  their  former  partnership  dealings,  ceased  also,  and  that  Sansom  had  no 
authority  afterwards  to  bind  Evans  by  any  future  contract.  It  is  to  be  borne 
in  mind  that  Evans,  who  never  held  himself  out  to  the  plaintiff  as  a  partner, 
could  be  liable  only  by  reason  of  the  authority  which  Sansom  really  possessed, 
and  unless  that  authority  continued  to  July,  1829,  he  was  not  liable  at  all.  But 
if  it  was  not  determined  in  January,  it  certainly  had  ceased  in  April  of  that 
year. 

Taunton,  J.  I  am  of  the  same  opinion ;  and  for  the  same  reasons.  Evans 
was  a  dormant  partner  with  Sansom.  The  authority  of  the  latter,  therefore,  to 
bind  the  former,  ceased  as  soon  as  the  partnership  was  at  an  end ;  which,  at  the 
latest,  was  in  April.  Price,  to  whom  it  was  referi^  to  settle  the  time  and  mode 
of  dissolving  the  partnership,  at  that  time  declared  Sansom  to  be  the  purchaser 
of  the  partnership  effects,  in  consequence  of  the  tender  made  by  him.  Evans 
then  sold  his  interest  in  the  partnership  concern  to  Sansom,  and  the  latter  as- 
sented to  such  sale ;  and  he  afterwards  conducted  the  business  exclusively  for 
his  own  benefit.  After  the  sale,  there  was  only  one  person  concerned  in  the 
business,  and  the  authority  of  Sansom  to  bind  Evans  ceased. 

Patteson,  J.  I  am  of  the  same  opinion.  A  dormant  partner  may  retire 
from  a  firm,  without  giving  notice  to  the  world.  The  question  is,  whether 
Evans  did  retire  from  the  partnership  before  July,  1829?  It  is  quite  r  4^1*^0 
♦clear  on  the  facts  of  the  case,  that  he  retired  from  it  in  April,  1829 ;  ^  ' 
for,  from  that  time,  Sansom  only  was  entitled  to  the  works,  and  to  all  the  profits 
to  be  derived  from  them.  The  authority,  therefore,  which  Sansom  previously 
had  to  bind  Evans,  was  countermanded  in  April.  Rule  absolute. 


The  Dock  Company  of  KINGSTON-UPON-HULL  v.  PRIESTLEY.   Nov.  13. 

By  statute  14  G.  3,  c.  66,  s.  42,  the  following  tonnage  duties  were  imposed  on  every  ship 
or  vessel  (except  those  in  the  king's  service,)  coming  into  or  going  out  of  the  harbour, 
basin,  or  aocks  of  the  port  of  Kingston-upon-Hull,  or  loading  or  unloading  there. 

1.  For  every  ship  coming  to  or  going  between  the  said  port  and  any  port  to  the  north- 
ward of  Yarmouth  or  southward  of  Holy  Island,  2d.  per  ton.  2.  For  every  ship  coming 
to  or  going  between  the  said  port  and  any  port  or  place  between  the  North  Foreland 
and  Shetland,  on  the  east  side  of  England,  except  as  above,  3d.  3.  For  every  ship 
trading  between  the  said  port  and  any  other  port  or  place  in  Great  Britain  not  before 
described,  6rf.  The  duties  to  be  paid  on  the  ship's  entry  inwards,  or  clearance  or  dis- 
charge outwards ;  or,  if  there  were  no  entry,  then  to  be  paid  at  the  custom-house  at 
any  time  before  the  vessel  proceeded : 

Held,  that  the  first  clause  related  only  to  ports  on  the  east  side  of  England,  between  the 
places  there  named ;  that  it  extended  to  the  port  of  Goole,  though  situate  twenty-five 
miles  inland  from  Hull,  on  the  river  Ouse ;  and,  therefore,  that  vessels  Uking  all,  or 
part  of  their  cargoes  at  Goole  and  going  to  Hull,  or  vice  vers!,  were  liable  to  the  duty 
of  2d.]  and  this,  though  they  did  not  enter  or  clear  at  the  custom-house:  Held  also, 
that  the  first  clause  did  not  apply  to  vessels  loading  at  Leeds  or  other  places,  not  ports, 
situated  above  Hull,  and  going  directly  thither ;  that  the  third  clause  (if  those  places 
were  contemplated  by  it)  did  not  refer  to  them  with  the  precision  necessary  for  im- 
posmg  a  duty :  and,  (Parke,  J.,  dubitante,)  that  the  vessels  so  loading  at  Leeds  did  not 
become  liable  to  duty  by  merely  passing  through  the  entrance  basin  of  the  Goole 
docks,  without  taking  in  goods  or  making  any  stay  there. 

Debt  for  tonnage  dues.  At  the  trial  before  Vaughan,  B.,  at  the  Yorkshire 
Summer  assizes,  1831,  a  verdict  was  found  for  the  plaintiffs,  subject  to  the 
opinion  of  this  Court  on  the  following  special  case. 

The  defendant  is  clerk  to  the  Aire  and  Calder  Navigation  Company,  who  are 
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properly  sued  in  his  name.  The  action  is  founded  on  the  statute  14  G.  3,  c. 
56,  8.  42y  which  enacts  that  in  consideration  of  the  charges  incurred  and  to  be 
incurred  by  the  Hull  dock  company,  in  making  and  keeping  in  repair  the  dock, 
*17Q1  ^^^y'  ^''  ^^^^^°  mentioned,  there  shall  be  paid  from  and  after,  &o., 
^  *to  the  said  company,  "  for  every  ship  or  vessel  (the  king's  ships  of  war, 
.  and  other  ships  and  vessels  employed  in  his  majesty^s  service  only  excepted) 
coming  into  or  going  out  of  the  said  harbour,  basin  or  docks,  within  the  port  of 
Kingston-upon-Hull,  or  unlading  or  putting  on  shore,  or  lading  or  taking  on 
board  any  of  their  cargo,  or  any  goods,  wares,  or  merchandize  within  the  said 
port,  by  the  master  or  commander,  owner  or  owners  of  every  such  ship  or  vessel, 
the  several  rates  or  duties  of  tonnage  (according  to  the  full  of  the  reach  and 
burthen)  hereafter  particularly  rated  and  described ;  (that  is  to  say) 

For  every  ship  or  vessel  coming  to  or  going  between  the  port  of  Kingston- 
upon-Hull  and  any  port  to  the  northward  of  i  armouth  in  Norfolk,  or  any  port 
to  the  southward  of  the  Holy  Island,  for  every  ton,  twopence.  For  every  ship 
or  vessel  coming  to  or  going  between  the  port  of  Kineston-upon-Hull  and  any 
port  or  place  l^tween  the  North  Foreland  and  Shetland,  on  the  east  side  of 
England,  except  as  above,  for  every  ton,  the  sum  of  three  pence.  For  eveiy 
ship  or  vessel  trading  between  the  said  port  of  Kingston-upon-Hull  and  any 
other  port  or  place  in  Great  Britain,  not  before  described,  for  every  ton,  the  sum 
of  six  pence."  The  clause  then  fixed  other  dues  for  vessels  trading  to  foreign 
places,  which  were  enumerated ',  and  ''  For  every  ship  or  vessel  sailing  coastwise 
or  otherways,  and  coming  into  the  said  haven  in  ballast  to  be  laid  up,  for  every 
ton  (coasting  duty  included),  the  sum  of  six  pence."  Which  rates  and  duties 
were  vested  in  the  Dock  Companv,  and  were  to  be  paid  at  the  time  of  the  ship's 
"entry  inwards,  or  clearance  or  discharge  outwards,"  or,  "in  case  any  ships  or 
*1801  ^^^^^^  should  not  enter  as  aforesaid,  then,  at  any  time  before  such  ships 
^  or  vessels  ^should  proceed  from  the  said  port,  at  the  custom-house  in  the 
said  port." 

S<M;tion  44  provides  that  the  act  shall  not  extend  to  charge  with  the  •  said 
duties  any  vessel  "which  shall  come  or  go  coastwise  from  or  to  any  port  or 
place  in  Great  Britain,  to  or  from  any  place  up  the  rivers  Trent  or  Ouse,  within 
the  limits  of  the  port  of  Hull  as  now  used,  or  to  or  from  any  other  place  up  the 
said  rivers  Trent  or  Ouse,  or  any  other  river  which  falls  into  the  said  rivers  or 
either  of  them,  or  which  shall  trade  between  any  such  port  or  place  in  Great 
Britain  and  any  such  place  as  aforesaid,  within  or  up  the  said  rivers  or  either  of 
them,  unless  such  ship  or  vessel  shall  come  into  or  go  out  of  the  said  basin  or 
dock,  or  any  part  of  the  said  harbour  or  haven  called  Hull  Haven;  or  shall  use 
the  said  basin,  or  dock,  or  quays,  within  the  said  harbour;"  or  shall  unlade  or 
lade  goods  in  any  part  of  the  Humber :  or  to  charge  any  such  coasting  vessel, 
going  or  being  called  by  the  officers  of  the  customs  into  the  said  harbour  for  the 
sole  purpose  of  being  entered  or  cleared  at  the  custom-house  there.  Section  45 
declares  that  all  goods  landed  or  discharged  at  the  company's  quays  or  wharfs 
shall  pay  the  same  wharfage,  and  in  like  manner,  as  goods  discharged  in  the 
port  of  London.  Section  49  enacts,  that  no  officer  of  the  customs  of  the  port 
of  Kingston-upon-Hull  shall  hereafter  give  or  make  out  any  coquet,  or  other 
discharge,  or  take  any  report  outwards,  for  any  ship  or  vessel  trading  or  coming 
to  the  said  port,  until  the  rates,  duties,  and  payments  hereby  granted  or  payable 
by  the  master  or  other  person  taking  charge  of  such  ship  or  vessel,  according  to 
the  tenor  and  true  meaning  of  this  act,  shall  be  paid  unto  the  respective  col- 
*181 1  ^^^^  ®^  officers  appointed  to  received  the  same  as  aforesaid ;  and  that 
^  such  *master  or  masters,  or  other  persons  taking  charge  of  such  ship  or 
vessel,  shall  produce  an  acquittance,  under  the  hand  of  such  collector  or  officer, 
testifying  the  receipt  thereof;  which  receipt  such  officer  is  required  to  give, 
under  a  penalty. 

By  acts  of  42  G.  3,  and  45  G.  3,  the  Dock  Company  were  empowered  to 
i&ake  additional  docks,  and  the  rights  and  privileges  of  the  then  present  port  of 
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Eingston-apon-HulI  were  extended  to  the  company's  docks  and  basins,  and  the 
same  were  to  all  intents  and  purposes  to  be  deemed  part  of  the  said  port;  and 
yessels  entering  into,  or  loading  or  unloading  in  the  said  docks  and  basins^  were 
declared  subject  to  the  same  regulations  and  duties  as  thej  would  haye  been 
liable  to  in  the  said  port. 

The  case  then  stated  the  situation  of  Goole,  (on  the  river  Ouse,  twentj-five. 
miles  west  of  Hull,)  the  establishment  of  docks  and  quays  there  by  the  Aire 
and  Calder  Navieation  Company,  and  the  commission  in  1827,  appointing  Goole 
to  be  a  port  in  the  United  Kingdom  for  the  import  and  export  of  goods ;  on 
which  points  a  fuller  detail  will  be  found  in  The  Hull  Dock  Company  v,  Browne, 
2  B.  &  Ad.  43.  It  was  further  stated  that  Grimsby  is  an  ancient  port  on  the 
Humber,  to  the  southeast  of  Hull,  and  about  thirty  years  ago  was  constituted  a 

ert  for  foreign  trade.  The  case  then  stated  the  decision  of  this  Court  in  The 
uU  Dock  Company  v.  Browne,  2  B.  &  Ad.  43,  where  it  was  held  that  a  vessel 
sailing  with  goods  from  Goole  to  Hamburgh,  was  not  liable  to  the  duties  given 
by  14  G.  3,  c.  56,  s.  42,  as  a  vessel  lading  or  unlading  within  the  part  of  King- 
Uon-upon-HuU.  After  that  decision  the  Dock  Company  ceased  to  demand  duty 
for  vessels  trading  between  Goole  and  foreign  ports,  but  *they  claimed  r^ioo 
those  now  in  question.  The  cases  to  which  this  action  related  were  four :  ■- 
all  occurring  in  April,  1831. 

A  steam-vessel  belonging  to  the  Aire  and  Calder  Navigation  Company,  called 
the  Eagle,  took  on  boara  a  cargo  of  goods  at  Goole,  and  proceeded  therewith  to 
the  port  of  Kingston-upon-HuU,  came  into  the  basin  of  the  Humber  dock,  within 
the  said  port,  and  there  unladed  her  cargo  on  the  Dock  Company's  quay. — ^A 
sloop,  also  belonging  to  the  Navigation  Company,  and  called  the  Stanhope,  took 
in  part  of  her  cargo  at  Leeds,  and  proceeded  therewith  to  Goole,  where  she  took 
on  board  the  remaining  part  of  her  cargo,  and  proceeded  therewith  to  the  port 
of  Kingston-upon-Hull,  and  into  the  said  Humber  dock ;  she  there  unladed  part 
of  the  cargo  into  other  vessels  alongside,  and  she  afterwards  proceeded  through 
the  docks  into  the  harbour,  and  there,  within  the  port,  delivered  and  landed  the 
remainder  of  her  cargo  upon  a  quay  belonging  to  Messrs.  Tomlinson  and  New- 
bald. — ^Another  sloop  belonging  to  the  Navigation  Company,  and  called  the 
Blucher,  took  her  cargo  at  Leeds,  and  proceeded  therewith  to  the  port  of  Eing- 
ston-upon-Hull,  came  into  the  harbour,  and  there,  within  the  said  port,  unlad^ 
her  said  cargo  upon  the  last-mentioned  quay,  having,  in  the  course  of  her  voy- 
age, passed  through  the  entrance  basin  of  the  docks  at  Goole,  without  taking  in 
any  goods  there. — ^In  the  fourth  case  the  vessel  took  in  her  cargo  at  Tomlinson 
and  Newbald's  quay,  in  the  port  of  Kingston-upon-Hull,  and  proceeded  on  her 
voyage  to  Leeds  with  such  cargo,  passing  through  the  entrance  basin  of  the 
docks  at  Goole.  The  plaintiffs  demanded,  in  each  case,  a  tonnage  duty  of  2d. 
per  ton,  which  was  refused. 

None  of  the  vessels  were  registered  at  Goole  or  elsewhere,  *but  the  r*iQQ 
name  painted  on  the  steamboat  was  "  The  Eaele,  of  Goole."  Before  the  L 
above-mentioned  decision  no  tonnage  or  docK  duties  were  charged  on  vessels 
going  up  or  down  the  Ouse  or  Trent,  to  or  from  Hull,  though  all  vessels  paid 
wharfage  when  they  came  into  the  basin  or  docks  and  landed  goods  upon  the 
quays  there ;  and  it  was  paid  in  the  four  cases  above  mentioned ;  it  is  a  charge 
on  the  goods,  and  paid  by  the  owner  of  them.  Foreign-bound  vessels,  or  ves- 
sels passing  between  Grimsby  and  Hull,  have  paid  tonnage  whenever  they  en- 
tered the  harbour,  basins,  or  docks,  as  well  as  any  wharfage  that  might  become 
due.  The  tonnage  on  Grimsby  vessels  is  2d.  per  ton.  The  dock  dues  are  a 
charge  on  the  register  tonnage  of  the  vessel,  and  are  payable  by  the  ship-owner. 
Vessels  that  only  pass  between  Hull  and  Grimsby,  or  up  or  down  the  Trent 
and  Ouse,  to  or  from  Hull,  require  no  coasting  or  other  custom-house  papers, 
nor  do  they  pay  eoasting  duties.  The  tax  on  sea-borne  coals,  while  in  force, 
was  levied  by  the  custom-house  officers  at  Hull  upon  coals  brought  coastwise 
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from  Xewcastle;  bat  none  was  levied  on  coals  brought  down  the  Ouse  or  Trent. 
The  case  wa«  argued  on  this  and  a  former  day  of  the  term. 

Alexafider,  for  the  plaintiffs.  It  haying  been  decided  in  the  Hull  Dock  Com- 
pany V,  Browne,  2  B.  &  Ad.  43,  that  Goole  is  not,  for  the  present  purpose,  within 
the  port  of  Hull,  and  Groole  being  itself  a  port,  the  vessels  in  question  fall  within 
the  clause  of  14  G.  3^  c.  56,  s.  42,  which  imposes  a  duty  of  2d,  per  ton  upon 
"every  vessel  coming  to  or  going  between  the  port  of  Kingston-upon-IIuU  and 
any  port  to  the  northward  of  Yarmouth  in  Norfolk,  or  any  port  to  the  southward 
*1841  ^^  ^^^  Holy  Island.''     *If  it  be  said  that  the  situation  of  Goole  is  inland ; 

^  so  is  that  of  London ;  or  if  it  be  urged  that  there  is  another  port  between 
it  and  the  sea,  the  same  argument  applies  to  Hull  itself,  which  has  Grimsby  to 
the  seaward.  It  is  true  Goole  has  been  made  a  port  since  the  passing  of  the  dock 
acts;  but  they  may  extend  to  ports  subsequently  established,  according  to  the  doc- 
trine in  Harrison  v.  Bulcock,  1  H.  B.  68,  and  Downing  College  v,  Purchas,  3  B. 
&  Ad.  162.  It  may  be  said  that,  as  vessels  from  Goole  to  Hull  do  not  require 
custom-house  papers,  they  are  not  contemplated  in  the  forty-second  section  of 
U  6. 3,  c.  56,  which  requires  payment  of  these  duties  to  be  made  at  the  time  of 
enirt/  inwards  or  clearance  oiUwards,  or,  if  the  ship  should  not  enter,  then  at  any 
time  before  she  proceeds  from  the  said  port,  at  the  custom-house  there ;  and  the 
same  argument  may  be  founded  on  section  49,  which  forbids  officers  of  the  customs 
to  give  any  coquet  or  discharge,  &c.,  to  any  vessel,  until  payment  of  the  duties  to 
the  collectors  or  officers  appointed  to  receive  the  same,  and  who  are  to  give  a  re- 
ceipt. But  although  particular  methods  of  securing  payment  are  pointed  out  in 
the  case  of  vessels  which  take  custom-house  papers,  it  does  not  follow  that  other 
Testis  are  not  liable  to  tonnage  duty :  and  the  words  of  section  42,  <'  every  ship 
or  vessel  coming  into  or  going  out  of  the  said  harbour,''  apply  to  all.  The 
remedy  in  cases  where  the  custom-house  has  jurisdiction  may  be  cumulative^ 
Chapman  v,  Pickersgill,  2  Wils.  145 ;  and  in  these  very  cases,  under  the  pre- 
sent act,  a  further  remedy  is  provided,  by  distress,  in  section  47.  Grimsby  ves- 
sels do  not  take  custom-house  papers,  yet  they  have  always  paid  tonnage.  And 
the  same  argument  would  exempt  the  vessels  now  in  question  from  wharfage 
♦1851  ^^®®'  which,  by  sect.  49,  are  put  *under  the  protection  of  the  custom- 

-'  house  officers  equally  with  tonnage  duties;  yet  these  vessels  have  always 
paid  wharfage.  It  cannot  be  said  that  wharfage  alone,  in  the  case  of  the  ves- 
sels, was  intended  *to  be  the  compensation  for  using  the  docks.  Wharfage,  by 
this  act,  is  payable  on  the  goods ;  it  depends  upon  the  rates  of  wharfage  charged 
in  London,  and  is  paid  to  the  respective  proprietors  of  the  quays  or  wharfs : 
tonnage  is  charged  on  the  vessel ;  its  amount  is  fixed,  and  it  is  payable  to  the  Dock 
Company.  The  wharfage  paid  to  the  owners  of  private  quays  for  landing  goods 
can  he  no  recompense  to  the  company  for  the  use  of  the  docks.  No  argument 
arises  from  the  non-payment  of  duty  on  coals  brought  down  the  rivers,  for  the 
act  G  G.  4,  c.  107,  s.  Ill,  extended  only  to  coals  brought  coastwise ;  and  the 
plainti£b  do  not  contend  that  the  vessels  'in  question  are  coasting  vessels.  No 
difficnlty  arises  from  the  non-registration  of  these  vessels.  The  act  does  not 
re<{uire  that  the  liability  to  tonnage  should  be  estimated  through  that  medium. 
Section  46,  gives  another  mode  of  ascertainiog  it.  The  Dock  Company  have 
no  control  over  the  registration :  and  ships  employed  only  in  river  navigation 
are  not  registered  at  aS ;  nor  are  coasting  vessels,  if  under  fifteen  tons  burden  : 
yet  a  vessel  of  that  description  coming,  for  instance,  from  Lynn  to  the  Hull 
docks,  would  undoubtedly  be  liable  to  tonnage  duty.  The  terms  "  entry  in- 
wards or  clearance  or  discharge  outwards/'  cannot  be  confined  to  the  technical 
sense  of  entry  or  clearance  at  the  custom-house.  Vessels  in  ballast,  or  with 
passengers,  would  not  clear  at  the  custom-house,  though  they  would  certainly 
ke  liable  to  tonnage  dues.  In  such  cases  the  words  "  entry,"  and  "  clearance 
or  discharge/'  must  be  taken  in  the  more  extended  sense  of  entrance  and  de- 
parture. 
♦1861      Secondly,  if  these  vessels,  or  any  of  them,  are  not  within  the  *clause 

^  imposing  2d.  per  ton,  they  must  then  fall  under  the  subsequent  one^ 
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wbich  imposes  a  duly  of  6rf.  per  ton  on  every  vessel  trading  between  the  port 
of  Kingston-upon-Hull,  and  any  other  part  or  place  in  Great  Britain,  not  before 
described.  The  intention  is  clear  to  tax  all  vessels,  except  those  in  the  king's 
service.  If  all  or  any  of  the  vessels  in  question  are  of  the  number  ^'  be/ore 
described,"  they  come  under  the  first  clause,  and  are  properly  charged  with  the 
duty  of  2d. ;  if  not,  they  are  chargeable  with  6d.  under  the  third. 

Wu/himan,  contra.  There  are  three  classes  of  vessels  which  the  plaintifis 
undertake  to  bring  within  the  14  G.  3,  c.  56,  s.  42.  First,  those  which  load  at 
Goole  and  discharge  their  cargoes  in  the  Dock  Company's  basin  at  Hull. 
Secondly,  those  which  load  at  Leeds,  take  in  goods  at  Goole,  and  discharge  at 
Hull.  Thirdly,  those  which  load  at  Leeds,  and  proceed  to  Hull,  where  they 
discharge,  passing  in  the  way  through  the  entrance  basin  of  the  docks  at  Goole, 
but  not  taking  in  goods  there. (a)  None  of  these  are  liable  to  the  duty.  As  to 
the  clauses  relied  upon  in  the  forty-second  section,  it  is  true  that  Gt>ole  is,  geo- 
graphically, in  a  latitude  north  of  Yarmouth  and  south  of  Holy  Island,  accord- 
ing to  the  strict  sense  of  the  first  clause ;  but  that  clause  evidently  means  odIj 
ports  to  the  seaward  of  Hull.  Conformably  to  this  interpretation,  the  section 
goes  on  increasing  the  duty  as  the  vessels  go  further  outward :  those  which  pro- 
ceed to  ports  within  the  limits  just  referred  to  pay  2d.;  those  which  go  still 
further  out  along  the  east  "^coast  are  charged  Sd. ;  and  those  which  pro-  p«ioY 
ceed  to  the  west,  or  any  other  part  of  Great  Britian,  6c?.  If  it  could  be  1- 
said  that  the  first  duty  extended  to  places  westward  of  Hull,  vessels  going  to 
Liverpool,  Whitehaven,  or  Preston,  should  be  charged  only  2d.  And  the  argu- 
ment that  the  vessels  in  question,  if  not  within  the  first,  are  within  the  third 
clause,  would  lead  to  this  absurdity,  that  a  ship  going  to  London  would  pay  Sd., 
to  Scarborough  2d.y  to  Goole  Qd.  The  direction,  that  payment  shall  be  made 
at  the  time  of  the  vessel's  "  entry  inwards  or  clearance  or  discharge  outwards," 
and  the  provisions  of  sect.  49,  shew,  that  the  duties  were  only  considered  appli- 
cable to  vessels  which  come  under  the  jurisdiction  of  the  king's  customer,  not 
to  those  employed  in  inland  navigation.  It  may  be  asked,  why  these  should  be 
wholly  exempted.  The  legislature  may  not  have  taken  them  into  consideration ; 
or,  it  may  have  been  thought  that,  as  feeders  of  the  trade  of  Hull,  they  ought 
to  go  free  from  these  duties.  The  forty-fourth  section  is  an  exempting  one,  and 
does  not  extend  the  operation  of  the  forty-second  as  against  the  parties  to  be 
charged.  The  provisions  of  sect.  44,  apply  to  vessels  coming  or  going  to  or 
from  any  place  up  the  Trent  or  Ouse,  from  or  to  any  port  or  place  in  Great 
Britain  to  the  seaward  of  Hull  ]  not  vessels  passing  merely  from  Leeds  to  Hull. 
This  appears  from  the  word  "  coastwise,"  which  always  implies  a  voyage  by  sea 
between  different  parts  of  the  kingdom,  as  described  in  13  &  14  Car.  2,  c.  11, 
B.  7,  (which  prescribed  regulations  for  the  coasting  trade,  with  reference  to  the 
customs,)  where  mention  is  made  of  goods  which  "shall  be  shipped  or  put  on 
board,  to  be  carried  forth  to  the  open  sea  from  any  one  port,  creek,  or  member 
in  the  kingdom  of  *England,  &c.  to  be  landed  at  any  other  place  of  this  rtigg 
realm."  It  would  be  unreasonable  to  say  that  vessels  coming  from  Leeds  ^ 
are  subject  to  these  duties,  because  they  merely  pass  through  the  entrance  baain 
of  the  Goole  docks,  when  it  is  clear  that  vessels  coming  down  the  Trent,  and 
which  enter  the  Ouse  at  a  lower  point,  are  not  chargeable  with  them. 

Alexander  in  reply.  Section  42,  unequivocally  imposes  the  duties  on  "  every 
ship  or  vessel,  the  king's  ships  of  war,  and  other  ships  and  vessels  employed  in 
his  majesty's  service  only  excepted ;"  thus  negativing  any  other  exception. 
Section  44,  therefore,  is  not  needed  for  that  purpose  :  but  it  assists  in  explain- 
ing section  42 ;  and  was  relied  on  by  Lord  Tenterden  for  that  purpose  in  The 
Hull  Dock  Company  v.  Brown,  2  B.  &  Ad.  61.  It  shews  that  vessels  employed 
in  the  river  navigation  are  exempt  from  duty  only  so  long  as  they  do  not  use 
the  docks,  or  incur  liability  in  the  other  ways  there  specified.     There  is  nothing 

(a)  The  fourth  case,  (page  182,  ante)  was  merely  the  third  reversed. 
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in  section  42,  to  confine  the  duty  of  2d,  to  ports  lying  eastward  of  Hull.  The 
Aire  and  Calder  Navigation  Company,  in  resisting  payment  of  these  dues,  are  in 
efcct  setting  up  a  claim  to  use  the  plaintifTs  docks  without  making  any  com- 
pensation. 

Denhan  C.  J.  I  am  of  opinion  that  Ooole  comes  within  ^he  description  of 
a  port  on  the  east  coast  of  England  to  the  northward  of  Yarmouth  and  southward 
of  Holy  Island ;  and  that  yessels  loading  there,  and  coming  into  the  harbour^ 
ba^in,  or  docks  of  Kingston-upon-Hull,  are  liable  to  the  duty  of  2d.  per  ton.  As 
*1891  ^  ^^^  vessels  not  loaded  at  Goole,  I  have  considerable  ^doubt :  nor  am  I 
^  satisfied  with  the  dilemma  suggested,  that  they  must  either  pay  2(f.,  as 
proceeding  from  a  port  north  of  Yarmouth  and  south  of  Holy  Island,  or  6(^.,  as 
proceeding  from  a  ^'  port  or  place  not  before  described.''  It  appears  to  me,  that 
there  are  no  words  in  the  act  to  make  them  liable  to  either  duty.  If,  before 
Goole  was  made  a  port,  there  was  nothing  to  render  them  chargeable  with  the 
dttt)-  of  2c/.,  I  think  their  merely  passing  through  the  entrance  basin  there,  after 
loading  at  another  place,  cannot  have  that  effect  now.  It  is  said,  that  if  the 
duty  of  2d.  does  not  attach,  that  of  6c/.  must.  But  that  would  be  so  startling  an 
anoDialy,  that  I  cannot  bring  myself  to  believe  that  it  was  intended.  Some  qua- 
lification must  be  imposed  on  the  word  ^'  place,''  in  the  clause  exacting  this  duty ; 
giving  it  a  signification  anlogous  to  that  of  '<  port,"  in  the  proper  sense  of  the 
word,  or  considering  it  to  mean  a  ^'  place"  on  the  coast.  It  is  sufiicient  at  all 
events,  to  rely  on  the  general  proposition,  that  a  tax  must  be  imposed  in  distinct 
and  unequivocal  words.  Here  the  vessels  not  loaded  at  (}oole  do  not  proceed  from 
a  port  within  the  meaning  of  the  clause  giving  a  duty  of  2d. ;  and  the  other 
clause  is  not  distinct  enough  to  enable  us  to  say  that  the  vessels  come  within 
that. 

Park£,  J.  The  questions  in  this  case  relate  to  two  classes  of  vessels  :  the 
first,  those  which  take  in  goods  at  Goole,  and  proceed  from  thence  to  Hull,  and 
use  the  harbour  or  docks  there ;  the  second,  those  which  begin  or  end  the  voy- 
age at  Leeds,  merely  passing  through  the  entrance  basin  at  Goole,  in  their  way 
to  Hull.  Unquestionably,  no  duty  can  be  claimed  on  any  of  these,  but  such  as 
190*1  ^®  distinctly  given  by  the  forty-second  section*  of  the  statute.  I  think  it 
^  is  clear,  that  the  vessels  carrying  goods  to  and  from  Goole  are  liable  to 
the  duty  of  2d. :  but  I  differ  from  my  Lord  Chief  Justice  on  the  other  point ;  for 
I  cannot  distinguish  between  the  two  classes  of  vessels,  and  it  seems  to  me  that 
the  Dock  Company  are  entitled  to  the  duties  on  both.  As  to  the  first  class,  con- 
struing the  first  and  second  rating  clauses  of  section  42,  together,  it  is  clear  that 
the  duty  of  2d.  is  imposed  on  every  vessel  trading  between  Hull  and  any  port  on 
the  east  side  of  England,  north  of  Yarmouth  and  south  of  Holy  Island :  for  the 
words  in  the  second  clause  are,  any  port,  &c.  on  the  east  side  of  England ^  except 
oi  above.  There  is  an  uncertainty  in  the  words  "  port  or  place,"  in  the  third  clause 
and,  before  Goole  was  made  a  port,  I  think  they  would  not  have  included  it ; 
nor  would  they  now  include  Selby  or  Leeds ;  for  "  place"  must  be  something 
ejusdem  generis  with  "  port."  But  since  Goole  has  been  made  a  port,  the  case, 
as  to  that  falls  precisely  within  the  first  clause.  Undoubtedly  the  enactment 
applies  to  newly  made  ports  as  well  as  to  others ;  and  the  application  is  reason- 
able, because  those  who  use  the  docks  ought  to  pay  for  doing  so.  As  to  the 
second  class,  if  vessels  sailing  from  the  port  of  Goole  are  liable  to  duty,  I  think 
it  attaches  also,  though  they  take  their  cargo  at  a  place  more  inland.  It  is  the 
same  as  where  a  vessel  takes  in  goods  at  Norwich  to  go  from  Lowestoff.  I  can- 
not see  why  they  should  not  be  liable,  at  whichever  place  the  goods  are  loaded. 
One  reason  for  such  a  construction  is,  that  under  this  act,  a  greater  tonnage  is 
imposed  in  proportion  as  the  ports  are  more  distant,  because  vessels  do  not  arrive 
so  often  at  Hull  from  those  ports :  coming  frequently  from  Goole,  they  yield  a 
^191 1  ^^^^^^°^  compensation  though  the  duty  is  *less.  Then  it  does  not  seem 
^  reasonable  that  the  duty  levied  on  vessels  from  Goole  should  not  equally 
be  paid  by  those  coming,  in  the  first  instance^  from  LeedS;  a  more  distant  place ; 
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and  from  which  the  trips  are  of  course  less  frequent.  On  the  first  class  therefore, 
I  think  the  duty  is  clearly  given  by  the  express  words  of  the  act :  with  respect 
to  the  second,  I  am  less  confident;  because  I  have  the  misfortune  to  differ  from 
the  rest  of  the  Court. 

Taunton,  Jf  Of  the  first  two  vessels  mentioned  in  the  case,  one  took  in 
the  whole,  the  other  part  of  her  cargo  at  Goole.  I  think  that  on  those  the  duty 
attaches^  for  the  reasons  already  given.  They  come  within  the  forty-seeoDd-sec- 
tion,  but  that  I  think  is  owing  merely  to  the  accident  of  Goole  having  been 
made  a  port,  otherwise  they  would  be  in  the  same  situation  as  vessels  trading 
from  Leeds.  The  other  two  vessels^  I  think  were  not  liable.  The  one  baring 
taken  her  cargo  at  Leeds,  passed  into  the  harbour  of  Hull  and  unloaded  tbere; 
she  had,  in  the  course  of  her  voyage,  gone  through  the  entrance  basin  of  the 
Ooole  docks,  but  had  not  taken  any  goc^s,  nor  is  it  said  that  she  made  any  stay 
there.  The  other  loaded  at  Hull,  and  went  to  Leeds,  also  passing  through  the 
entrance  basin  of  the  docks  at  Goole,  but  she,  too,  does  not  appear  even  to  have 
made  a  rest  there.  Then  the  question  is,  whether  a  ship  so  taking  or  discharg- 
ing her  cargo  at  Leeds,  can  be  considered  as  coming  to  or  going  between  the 
port  of  Kingston-upon-Hull,  and  a  port  to  the  northward  of  Yarmouth  and 
southward  of  Holy  Island,  it  being  agreed  that  Goole  is  such  a  port  ?  I  think 
not,  because  the  port  so  described  ought  to  be  a  terminus  to  the  voyage :  and  a 
mere  passage  through  the  entrance  basin  of  a  dock  is  not  a  coming  to  such  port, 
*or  going  between  it  and  Hull,  within  the  meaning  of  the  first  clause,  ^^j^o 
Nor  is  the  voyage  to  Leeds  a  trading  between  Hull  and  any  "  other  port  *- 
or  place,"  within  the  meaning  of  the  third  clause ;  for  "  place"  must  be  soDJe- 
thing  ejusdem  generis  with  "port;"  that  is,  lying  on  the  coast,  and  not  situated 
internally  as  Leeds  is.  I  am  therefore  of  opinion,  that  the  duty  attaches  on  the 
first  two  classes  of  vessels,  but  not  on  the  last. 

Patteson,  J.  Where  a  duty  is  claimed,  those  who  seek  to  enforce  it  mnst 
shew  some  clear  words  by  which  the  legislature  has  imposed  it.  With  respect 
to  the  last  two  cases,  I  find  no  words  in  the  42nd  section  of  this  act,  applying 
to  the  inland  navigation  between  Hull  and  places  up  the  river.  I  think  it  was 
clearly  not  intended  to  lay  the  duty  on  vessels  going  to  and  from  such  places, 
before  Goole  was  a  made  a  port ;  and  I  cannot  see  why  it  should  be  demandalle 
now  because  Goole  is  port,  and  a  vessel  merely  passes  through  the  mouth  of 
that  port.  If  the  vessel  came  from  Goole,  or  took  in  her  cargo  or  part  of  it 
there,  there  are  distinct  words  in  the  first  clause  applicable  to  that  case,  for 
Goole  is  a  port,  and  is  to  the  northward  of  Yarmouth,  and  southward  of  Holy 
Island.  The  argument  for  the  plaintiffs  went  the  length  of  contending  that  the 
words  of  that  clause  might  include  a  port  on  the  west  side  of  England,  as  Liver- 
pool ;  but  that  is  going  too  far :  the  words  can  only  apply  to  a  port  which  has 
its  sea-mouth  (if  I  may  so  express  it)  on  the  east  coast. 

Judgment  for  the  plaintiffs  as  to  the  first  two  vessels }  for  the  defendants 
as  to  the  last  two. 


♦FRIEDLANDER  v.  The  LONDON  Assurance  Company.     Nov.  14.  [♦WS 

If  a  witness  on  a  trial  gives  cTidence  against  the  interest  of  the  party  calling  him,  siv°^ 
party  may  bring  other  witnesses,  not  to  discredit  him  generally,  but  to  contradict  nim 
on  the  fact  to  which  he  has  deposed,  if  it  be  material  to  the  issue ;  not  if  it  be  mercy 
collateral.  . 

In  an  action  upon  a  policy  of  insurance  against  fire,  one  issue  was,  whether  or  not  pooas 
of  the  plaintiff  had  been  destroyed  by  fire  as  alleged  in  the  declaration.  A  ^'*.^^?^ 
was  called  for  the  plaintiff,  to  prove  that  part  of  the  goods  were  supplied  to  the  plaintm 
by  him  before  the  fire;  but  on  being  shewn  an  invoice  and  letter  relating  to  such  goods, 
he  stated  that  they  were  written  by  him,  but  that  he  never  delivered  such  goods  to  the 
plaintiff  J  and  he  deposed  that  the  letter  (supposed  to  have  been  sent  from  Edinburgh] 
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vas  written  bj  him  in  London,  at  the  detire  of  the  plaintiff;  that  the  invoice  was 
drawn  ap  by  him  (the  witness)  after  the  fire,  in  the  presence  of  the  plaintiff's  son  and 
shopman ;  and  that  the  son  and  shopman  persuaded  him  to  state  that  the  goods  had 
been  sent  according  to  the  invoice  and  letter : 
Held,  that  the  son  and  shopman,  who  had  already  been  examined  for  the  plaintiff,  might 
bare  been  called  back  to  contradict  all  these  statements. 

Covenant  on  a  policy  of  insurance  against  fire.  The  declaration^  after  set- 
tiog  out  the  policjy  stated  that  the  plaintiff  was  interested  in  the  goods  thereby 
insured,  to  the  amount  mentioned  therein,  and  that  after  the  policy  was  effected, 
and  while  he  was  so  interested,  the  said  goods  were  destroyed  by  fire,  &c.  The 
defendants  pleaded,  among  other  things,  that  the  plaintiff  was  not  interested  in 
the  said  goods  to  the  said  or  any  amount,  and  that  the  said  goods  were  not  de- 
stroyed by  fire ;  and  on  these  averments  the  parties  went  to  issue.  At  the  trial 
before  Lord  Tenterden,  C.  J.,  at  the  London  sittings  after  Hilary  term  1832, 
the  plaintiff  called  witnesses  to  shew  that  goods  of  considerable  value  had  been 
sent  in  to  him,  on  the  premises  in  question,  by  various  persons,  before  the  fire 
happened.  Among  others  one  Lewin  Samuel  Friedlander  was  examined,  for 
tLe  purpose  of  proving  that  he  (L.  S.  Friedlander)  had  sold  and  delivered  cer- 
tain goods  to  the  plaintiff  before  the  fire,  and  had,  on  that  occasion,  sent  him  an 
invoice  and  letter  from  Edinburgh,  relating  to  such  goods.  The  witness,  on  his 
examination  in  chief,  when  the  invoice  and  letter  were  sbewn  to  him,  admitted 
that  he  wrote  the  invoice,  but  denied  that  he  had  ever  sent  the  goods,  and  said 
iQi*  1  that  the  invoice  was  made  out  by  him  after  the  fire,  in  the  presence  of 

^  the  plaintiff's  son,  and  Nathan  his  shopman ;  that  the  letter  was,  in  fact, 
Tnitten  in  London,  at  the  plaintiff's  house  and  by  his  desire ;  and  that  the  plain- 
tiff's eon  and  shopman  had  persuaded  him  to  say  that  he  had  sent  the  goods. 
It  wafi  then  proposed,  on  the  part  of  the  plaintiff,  to  call  the  son  and  the  shop- 
man (hoth  of  whom  had  been  examined  before)  to  prove  that  the  invoice  was 
not  made,  nor  the  letter  written,  under  the  circumstances  alleged,  and  that  they 
had  not  acted  in  the  manner  stated  by  the  witness.  Lord  Tenterden  rejected 
the  evidence,  bein^  of  opinion  that  the  plaintiff  was  not  entitled  to  offer  it,  in 
contradiction  to  his  own  witness;  and  the  jury  found  a  verdict  for  the  defend- 
ants.   A  rule  having  been  afterwards  obtained  for  a  new  trial. 

Sir  Jam€$  Searletty  Campbell,  and  Kdly^  now  shewed  cause.  The  evidence 
was  rightly  rejected.  The  witness  was  called  to  prove  that  certain  goods  were 
sold  and  delivered  to  the  plaintiff  before  the  fire.  To  that  extent,  if  his  evidence 
was  adverse,  the  plaintiff  was  at  liberty  to  put  in  other  testimony.  But  the 
questions  which  were  put  to  him  respecting  an  invoice  and  letter  were  clearly 
collateral  to  the  matter  in  issue ;  to  contradict  the  witness  on  those  points  could 
only  have  the  effect  of  proving  that  he  was  unworthy  of  credit ;  and  it  is  an 
established  rule,  that  a  party  cannot  take  this  course  against  his  own  witness. 
Ewer  I'.  Ambrose,  3  B.  &  C.  746,  Bradley  v.  Ricardo,  8  Bingh.  57,  shew  that 
a  witness  may  be  contradicted  as  to  material  facts  by  the  party  calling  him,  but 
not  generally  discredited.  The  evidence  here  offered  could  nave  no  other  ten- 
dency, 
«2Q--i      *IIoU  and  Follett  contra.     It  is  true  that  evidence  cannot  be  given  to 

^  discredit  a  witness  generally,  by  the  party  calling  him.  But  if  he  has 
givea  evidence  on  a  particular  point  contrary  to  expectation,  and  operating  as  a 
surprise  on  that  party,  other  witnesses  may  be  called  to  give  different  testimony 
43  to  the  individual  transaction,  if  it  be,  as  in  this  case,  not  merely  collateral, 
hat  important  to  the  issue.  [ParK£,  J.  The  witness  may  be  contradicted  as 
to  matters  that  are  not  purely  collateral :  the  question  is,  whether  that  was  the 
^hject  here.  To  contradict  the  witness  on  a  collateral  fact  would  be  only  to  dis- 
<^It  him  in  the  same  manner  as  if  yon  proved  that  he  had  been  guilty  of  a 
felony.]  It  is  settled  law,  that  although  a  party  cannot  bring  evidence  to  dis- 
credit his  own  witness,  he  may  to  contradict  him,  if  the  fact  be  material  to  the 
is&ac.    Here  it  was  so.     The  plaintiff  claimed  damages  for  goods  which  he 
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alleged  to  have  been  on  his  premises^  and  to  haye  been  destroyed  by  fire.  The 
defendant  denies  that  they  were  there  at  the  time  of  the  fire :  the  plaintiff  as- 
serts the  contrary,  and  that  they  were,  bon&  fide,  purchased  at  a  time  previous  to 
that  event.  The  plaintiff  might  clearly  have  called  another  witness  to  prove 
that  fact  before  he  called  L.  S.  Friedlander.  But  Friedlander  is  first  called  for 
this  purpose,  and  a  letter  and  invoice  are  put  into  his  hands,  which  tend  mate- 
rially to  shew  that  the  goods  were,  bona  fide,  purchased.  He  denies  that  the 
drawing  up  of  these  was  a  genuine  transaction.  Then  may  not  the  plaintiff  set 
up  another  witness  named  in  his  brief,  and  who  might  have  been  called  before, 
to  shew  the  real  character  of  this  letter  and  invoice  ?  It  may  be  said  that  the 
question  as  to  the  invoice  is  collateral  only,*  because  no  act  appears  done  ^  ^.q^ 
by  the  plaintiff  himself  with  respect  to  it.  But  the  essential  point  was  ^ 
to  shew  that  the  document  was  fabricated ;  no  matter  by  whom.  Friedlander 
asserted  that  it  was  fabricated  by  the  plaintiff's  son :  it  was  material  to  establish 
on  the  other  hand,  that  the  invoice  was  not  fabricated  with  his  concurrence, 
because,  if  it  was  his  fraud  or  Nathan's,  proof  of  that  fact  was  as  conclusive 
against  the  plaintiff  as  if  it  had  been  his  own.  The  point  of  contradiction  was 
one  on  which  the  whole  issue  turned ;  and  the  evidence  given  was  not  to  affect 
a  prior  witness,  but  to  prove  a  substantial  and  leading  fact  in  the  cause.  If  the 
son  or  shopman  might  have  been  examined  as  to  this  fact  before  Friedlander, 
why  not  after  ?  It  cannot  be  maintained,  that  because  a  witness  has,  by  his 
statement  out  of  court,  deceived  the  .party  preposing  to  call  him,  he  shall  be 
enabled  to  preclude  that  party  from  giving  the  other  evidence  with  which  he 
was  prepared,  to  the  same  facts.  It  was  once  supposed  that  a  party  could  only 
give  this  contradiction  where  the  witness  was  forced  upon  him  by  law,  as  the 
subscribing  witness  to  a  deed  or  will.  But  the  more  comprehensive  rule  is  now 
clearly  established.  Alexander  v,  Gibson,  2  Camb.  556,  Ewer  v,  Ambrose,  3 
B.  &  C.  746,  Bradley  v,  Ricardo,  8  Bingh.  57.  In  Richardson  v.  Allan,  2  Stark. 
N.  P.  C.  334,  a  witness  called  by  the  plaintiff  to  prove  an  indorsement  denied 
the  genuineness  of  the  hand-writing,  and  Lord  EUenborough,  though  he  thought 
the  plaintiff  coul^  not  prove  the  contrary  by  other  witnesses,  allowed  the  io- 
dorser  to  be  called,  because  his  testimony  went  to  charge  himself.  But  it  is 
clear  now,  that  if  the  indorser  in  *such  a  case  had  been  first  called  and  r*iQ- 
denied  the  writing  to  be  his,  the  plaintiff  might  still  have  brought  for-  L  ^' 
ward  his  other  witnesses  to  prove  the  contrary. 

Parke,  J.  There  is  no  dispute  in  this  case  as  to  the  law ;  the  application 
of  it  only  is  in  question.  It  is  clear  that  a  party  may  contradict  his  own  wit- 
ness if  he  speaks  to  a  material  fact  in  the  case,  against  the  interest  of  those  who 
called  him.  On  a  collateral  fact  he  cannot  be  contradicted,  not  only  because 
such  evidence  goes  to  the  credit  of  the  witness,  but  because  a  multiplicity  of 
issues  ought  not  to  be  introduced.  Now  here  the  conduct  of  the  plaintiff  him- 
self in  directing  the  letter  to  be  written  was  clearly  a  material  fact,  on  which 
the  witness  might  be  contradicted.  On  the  point  as  to  the  invoice,  I  thought 
at  first  that  the  acts  of  the  plaintiff's  son  and  shopman  were  not  so  pertinent  to 
the  case  as  to  admit  the  contradictory  testimony.  But  I  am  now  of  opinion 
that  those  acts  were  not  collateral,  because  it  was  material  to  the  issue  to  shew 
that  the  invoice  existed  before  the  time  of  the  fire,  and  was  a  genuine  document. 
The  evidence,  therefore,  ought  to  have  been  received. 

Taunton,  J.,  concurred. 

Patteson,  J.  The  whole  question  is,  for  what  purpose  it  was  proposed  to 
call  back  the  witnesses,  who  hii  already  been  examined.  The  law  is  clear,  but 
there  is  a  good  deal  of  difficulty  in  the  application.  I  had  a  doubt  at  first, 
whether  the  plaintiff's  son  and  shopman  could  be  called  to  contradict  a  witness 
who  stated  that  the  invoice  had  been  fabricated  by  him  in  their  presence,  and 
that  they  had  persuaded  him  to  say  that  the  *goods  were  sent  conform-  r^-inQ 
ably  to  the  letter  and  invoice.  It  struck  me  that  this  would  have  been  t 
offering  contradiction  on  a  collateral  point.   But  I  am  satisfied  that  the  evidence 
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on  these  facts  was  admissible,  on  the  ground  that  they  were  not  collateral,  but 
material  to  the  issae;  and  the  genuineness  of  the  letter  was  clcarlj  a  material 
qaestion  in  the  case.     The  rule  will  therefore  be  absolute. 
DenmaN;  C.  J.;  having  been  counsel  in  the  cause,  gave  no  judgment. 

Kulo  absolute. 


Ex  parte  CORDING.     Nov,  15. 

The  |>awiibroker*s  act,  40  O.  3,  c.  99,  s.  24,  enables  justices  i{^  case  it  shall  be  proved 
before  them  that  any  goods  pawned  have  been  sold  contrary  to  the  act,  or  have  been 
embezzled  or  lost,  or  are  become  or  have  been  rendered  of  less  value  than  at  the  time 
of  pawning,  through  the  default,  neglect,  or  wilful  misbehaviour  of  the  person  with 
whom  the  same  were  pawned,  to  award  satisfaction  to  the  owner,  as  there  specified : 

Held,  that  justices  have  no  power,  in  the  above  cases,  to  commit  in  default  of  such  satis- 
faction being  made. 

Quare^  Whether  a  pawnbroker  is  answerable  for  pledges  destroyed  by  accidental  fire,  as 
gooda  *'  lost"  within  the  above  clause. 

Smbltj  that  the  words  "  through  the  default,"  &c.,  apply  to  all  the  cases  previously  men- 
tioned, and  not  only  to  that  of  the  goods  pawned  having  become  of  less  value. 

Ix  obedience  to  a  writ  of  habeas  corpus,  the  governor  of  the  House  of  Cor- 
rection in  Cold  Bath  Fields  brought  the  above  party  before  the  Court,  and  re- 
turned, as  the  cause  of  his  being  taken  and  detained,  the  following  warrant  of 
commitment : — 

*'  To  all  constables  and  other  peace  officers  of  the  county  of  Middlesex,  and 
to  the  governor  of  the  House  of  Correction  at  Cold  Bath  Fields  in  the  said 
county. 

*' Whereas,  on  the  2d  day  of  October,  1832,  George  Courtney,  of,  &c.,  gen- 
^1Q<)1  ^^^™^°>  informed  me,  William  Ballantine,  Esq.,  one  of  his  Majesty's 
^  justices  of  the  ^peace  for  the  said  county  of  Middlesex,  that  on  the  11th 
day  of  January  in  the  year  aforesaid  he  pawned  one  gun,  of  which  he  was  the 
real  owner,  for  securing  the  sum  of  21«.  lent  thereon  by  John  Masheder  Cord- 
ing, of  the  parish  of  St.  Qeorge  in  the  paid  county,  pawnbroker,  and  the  profit 
thereof;  and  that  the  said  G.  Courtney  had,  within  the  space  of  one  year  after 
the  pledging  of  the  said  gun,  to  wit,  on  the  28th  day  of  September  in  the  year 
aforesaid^  duly  tendered  unto  the  said  J.  M.  C.  the  said  sum  of  21«.,  the  prin- 
cipal money  borrowed  upon  the  said  gun,  and  the  profit  due  to  the  said  J.  M. 
C,  according  to  the  table  of  rates  established  by  the  act  of  parliament  in  such 
case  made  and  provided,  and  thereupon  demanded  and  required  the  said  J.  M. 
(V  to  deliver  back  the  said  gun  to  the  said  G.  Courtney;  but  that  the  said  J. 
M.  C.  did,  on  the  said  28th  day  of  September  in  the  year  aforesaid,  at,  &c.,  un- 
lawfully, and  without  shewing  reasonable  cause  for  so  doing,  neglect  and  refuse 
to  deliver  back  the  said  gun  to  the  said  G.  Courtney;  and  whereas  the  said  J. 
M.  C.  appeared  before  me,  the  said  justice,  on  the  2d  day  of  October  in  the 
year  aforesaid,  at  the  Thames  Police  Office,  in  the  parish,  &c. :  and  I,  the  said 
joi^tice,  proceeded  to  examine  on  oath,  in  the  presence  and  hearing  of  the  said 
J.  M.  C,  the  said  G.  Courtney,  and  also  one  Charles  Young,  a  credible  witness, 
touching  the  premises,  and  he  produced  before  me  the  note  or  memorandum 
which  had  been  given  by  the  said  J.  M.  C.  upon  the  pledging  of  the  said  gun, 
according  to  the  direction  of  the  act  of  parliament  in  such  case,  &c.,  and  proved 
^  tender  of  the  principal  money  due,  and  all  profit  thereon,  to  have  been  made 
IS  aforesaid  to  the  said  J.  M.  C.,  within  the  said  space  of  one  year  after  the 
**^Ofi  1  P^^*^^°S  ^^  *^^^  ^^^  ^^9  whereupon  the  said  J.  M.  C.  stated  that  the 
^  said  gun  had  been  destroyed  by  fire  on  his  premises :  and  whereas,  upon 
due  consideration  had  thereof,  it  appeared  to  me,  the  said  justice,  that  the  said 
gun  had  been  lost  by  the  said  J.  M.  C,  and  I  did  thereupon,  by  a  certain  order 
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under  mj  hand  and  seal,  bearing  date  the  2d  day  of  October,  &c.,  allow  and 
award  the  sum  of  3^.  and  98.,  to  be  a  reasonable  satisfaction  to  the  said  G. 
Courtney,  for  or  in  respect  of  the  said  gun,  and  did  order  the  said  J.  M.  C. 
forthwith  to  pay  the  said  sum  of  SI,  and  9s,  to  the  said  G.  Courtney,  according 
to  the  form  of  the  statute,  &c. :  and  whereas  it  appeareth  to  me,  the  said  justice, 
on  the  oath  of  the  said  G.  Courtney,  that  the  said  J.  M.  C  having  had  due 
notice  of  my  said  order,  hath  unlawfully  neglected  and  refused  to  pay  the  said 
sum  of  8/.  and  9s.  to  the  said  G.  Courtney  as  a  satisfaction  for  and  in  respect 
of  the  said  gun :  these  are  therefore  to  will  and  require  you,  the  said  constables 
and  peace  officers,  forthwith  to  apprehend  and  convey  the  said  J.  M.  C.  to  the 
said  House  of  correction;  and  you,  the  said  governor  of  the  said  House  of  Cor- 
rection, are  hereby  authorized  and  required  to  receive  the  said  J.  M.  C.  into 
your  custody  in  the  said  House  of  Correction,  and  him  therein  safely  to  keep 
without  bail  or  mainprize,  until  he  shall  pay  the  said  sum  of  3/.  and  9$.,  the 
amount  of  satisfaction  which  I,  the  said  justice,  have  adjudged  to  be  reasonable 
for  the  value  of  the  said  *gun  so  lost  as  aforesaid  to  the  said  G.  Courtney,  or  be 
otherwise  discharged  by  due  course  of  law.     Given,"  &c. 

Sir  James  Scarlett,  and  FoUett,  now  moved  that  the  party  should  be  dis- 
charged. This  is  a  commitment  under  the  pawnbrokers'  act,  39  &  40  G.  3,  c. 
99.  The  *sections  relied  upon  on  the  other  side  will  be  the  fourteenth(a)  p^oni 
and  twenty-fourth.  By  the  fourteenth,  the  justice  is  authorized,  in  a  L  -" 
particular  event,  to  commit  the  party  who  took  the  pawn.  But  it  is  a  general 
rule,  *that  a  commitment  in  execution,  to  be  valid,  must  be  preceded  by  ri^jC^o 
a  conviction ;  Rex  v,  Rhodes,  4  T.  R.  220 ;  it  should  appear  that  botn  L  ^ 
sides  were  heard,  and  that  there  was  a  regular  adjudication.  This  clause  ex- 
pressly speaks  of  the  county  or  "  place  wherein  the  offender  shall  reside  or  be 
convicted;^*  and  in  section  35,  an  appeal  is  given  to  persons  convicted  of  any 
offence  punishable  by  this  act :  but  if  a  party  may  be  committed  in  execution 
by  an  order,  the  appeal  in  that  case  is  taken  away.     NoW;  upon  the  present 

(a)  By  sect.  14.  If  goods  be  pawned  as  there  mentioned,  and  if,  within  one  jear  after 
such  pawning  (proof  being  made  by  one  %t  more  witnesses,  and  by  producing  the  note  or 
memorandum  directed  by  the  act,  before  any  justice,  to  his  satisfaction,  of  the  pawning 
of  such  goods  within  one  year,  &c.)  any  such  pawner  who,  at  the  time  of  pledging,  was 
the  real  owner  of  such  goods,  his  executors,  &c.,  shall  tender  to  the  person  who  lent 
thereon,  his  executors,  &c.,  the  principal  money  borrowed  thereon,  and  profit  according 
to  the  act,  and  the  person  who  took  such  goods,  &c.,  in  pawn,  his  executors,  &c.,  shall 
thereupon,  without  showing  reasonable  cause  for  so  doing  to  his  satisfaction  of  such 
justice,  neglect  or  refuse  to  deliver  back  the  goods  or  chattels  so  pawned,  kc,  to  the 
person  who  borrowed  the  money  thereon,  his  executors,  &c.,  then  on  oath  made  thereof 
by  the  pawner,  his,  &c.,  or  other  credible  person,  any  justice  for  the  county,  &c.,  where 
the  person  who  took  the  pawn,  his,  &c.,  shall  dwell,  on  the  application  of  the  borrowefj 
his,  &c.,  is  required  to  cause  the  person  who  took,  &c.,  to  come  before  such  justice,  who 
is  authorized  and  required  to  examine  on  oath  the  parties  themselves,  and  such  other 
credible  person  or  persons  as  shall  appear  before  him  touching  the  premises,  and  if  tender 
of  the  principal  money  and  profit  shall  be  proved  by  oath  to  have  been  made  to  the  lender, 
his,  Ac,  within  one  year,  &c.,  after  the  pawning,  then  on  payment  by  the  borrower,  his, 
&c.,  of  such  principal  and  profit  to  the  lender,  his,  &c.,  and  if  he  or  they  refuse  to  accept 
thereof,  on  tender  thereof  made  by  the  borrower,  &c.,  to  the  lender,  &c.,  before  any  such 
justice,  such  justice  shall  thereupon,  by  order  under  his  hand,  direct  the  goods  forthwith 
to  be  delivered  up  to  the  pawner,  &c. ;  and  if  the  lender,  his,  &c.,  <^  shall  neglect  or  refuse 
to  deliver  up  or  make  satisfaction  for  the  goods  or  chattels  which  shall  be  so  proved  to 
the  satisfaction  of  such  justice  as  aforesaid  to  have  been  so  pawned,  as  any  such  justice 
as  aforesaid  shall  order  and  direct,  then  any  such  justice  shall,  and  is  hereby  authorized 
and  required  to  commit  the  party  so  refusing  to  deliver  up  or  make  satisfaction  for  the 
same,  to  the  house  of  correction  for  the  county,  Ac,  wherein  the  offender  shall  reside  or 
be  convicted,  there  to  remain  without  bail  or  mainprize,  until  he,  she,  or  they  shall  de- 
liver up  the  goods  or  chattels  so  pawned,  and  continuing  redeemable  as  aforesaid,  accord- 
ing to  the  order  of  such  justice  as  aforesaid,  or  make  such  satisfaction  or  compensation 
as  such  justice  shall  adjudge  reasonable  for  the  value  thereof,  to  the  party  or  parties  en- 
titled to  the  redemption  of  such  goods  or  chattels  so  pawned,  and  continuing  redeemable 
as  aforesaid.'' 
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return,  it  only  appears  that  oertain  fitots  are  sworn  to  by  two  parties  before  the 
jastioe,  and  he  makes  an  order ;  and  then  it  ^>pearing  to  the  justice  on  the 
oath  of  one  of  the  original  oompjainsnts  that  the  party  his  not  obeyed  the  order, 
for  that  offence  the  justice  orders  him  to  be  imprisoned.  There  is  no  hearing  of 
both  parties  I  no  adjudication  or  conyiction.  Secondly,  it  is  clear  from  the 
whole  of  the  fourteenth  section,  that  it  was  meant  to  apply  to  cases  where  the 
pawnbroker  wilfully  and  perversely  withheld,  and  refused  to  account  for  that 
which  it  was  in  his  power  to  deliver  up :  but  here,  it  appears  by  the  order  that 
the  pawnbroker  states  the  gun  to  have  been  destroyed  by  fire ;  and  upon  that 
the  justice  finds,  on  consideration,  that  the  gun  is  lost,  and  onlers  satisfaction 
to  bd  made.  Besides,  according  to  this  clause,  before  the  order  is  made,  there 
should  be  a  tender  of  the  principal  money  and  profit  by  the  borrower  to  the 
lender  before  the  justice;  and  this  does  not  appear  by  the  present  order  to 
have  taken  place.  Nor  is  the  return  supported  by  the  twenty-fourth  section. (a) 
n-ifM  -1  *That  enables  the  justice  to  award  a  reasonable  satisfaction,  if  the  goods 
^  have  been  improperly  sold,  or  have  been  embeskled  or  lost,  or  are  become 
or  have  been  rendered  of  less  value  than  they  were  at  the  time  of  pawning,  by 
the  default,  neglect,  or  wilful  misbehaviour  of  the  perscm  wit^  whom  they  were 
pawned.  It  is  clear,  that  these  last  words  extend  to  all  the  cases  put  in  the 
preceding  part  of  the  sentence ;  confining  them  to  the  single  case  of  deteriora- 
tion in  value,  would  be  giving  a  forced  construction  in  order  to  impose  a  liability 
not  known  at  common  law.  And  the  satisfaction  to  be  awarded,  for  which  one 
:iu>A4 1  general  rule  is  prescribed,  is  to  *be  in  respect  thertqf  or  of  mch  damage; 
^  thus  applying  to  every  case  before  mentioned.  In  the  present  order  no 
de&nlt  is  charged.  And  the  twenty-fourth  section,  though  particular  in  its  pro- 
risions,  gives  no  power  to  commit.  Nor  can  it  be  coupled  with  the  fourteenth, 
in  order  to  give  that  power.  If  they  could  be  so  construed  together,  a  party 
might  proceed,  under  section  14,  to  recover  satisfaction  for  goods  expressly 
alleged  by  him  to  be  lost ;  which  is  contrary  to  the  whole  tenor  of  that  section. 
Besides,  under  section  24,  the  loss  should  be  proved  on  oath,  and  the  order  does 
not  allege  that  to  have  been  done. 

Ca/npbeU,  contri.  The  act  is  certainly  obscure,  but  sections  14  and  24,  taken 
together,  support  this  order.  The  question  is,  whether  a  pawnbroker,  in  con- 
sideration of  the  high  interest  he  receives,  is  not  liable  to  the  parties  who  de- 
posit goods  with  him,  if  they  are  lost,  though  by  accidental  fire.     [Tauntoit, 
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a]  Sect.  24.  ''  And  be  it  further  enacted,  That  if,  in  the  coarse  of  anj  proceedings 
lore  any  justice  or  justices  of  the  peace,  in  pursuance  of  or  under  this  act,  it  sh^ 
appear,  or  be  proved  to  the  satisfaction  of  the  justice  or  justices  upon  oath  or  solemn 
affirmation,  that  any  of  the  goods  and  chattels  pawned  as  aforesaid  hare  been  sold  before 
the  time  allowed  by  this  act,  or  otherwise  than  according  to  the  directions  of  this  act,  or 
hare  been  embezzled  or  lost,  or  are  become  or  have  been  rendered  of  less  valne  than  the 
same  were  at  the  time  of  pawning  or  pledging  thereof,  by  or  throngh  the  default,  neglect, 
or  wilful  miabehaTiour  of  the  person  or  persons  with  whom  the  same  were  so  pledged  or 
pawned,  his,  her,  or  their  executors,  administrators,  or  assigns,  agents  or  servants,  then 
and  in  any  such  case  it  shall  be  lawful  for  every  such  justice  and  justices,  and  he  and 
they  is  and  are  hereby  required  to  allow  and  awaz^d  a  reasonable  satisfaction  to  the  owner 
or  owners  of  such  g^ods  or  chattels  in  respect  thereof,  or  of  such  damage."  And  if  the 
sum  awarded  fall  short  of  the  principal  and  profit  due  to  the  pawnbroker,  it  shall  be  de- 
ducted therefrom :  and  where  the  goods  pawned  shall  have  been  damaged,  "  it  shall  be 
sufficient  for  the  pawner,  his  executors,  &c.,  to  pay  or  tender  the  money  due  upon  the 
balance,  after  deducting,  out  of  the  principal  and  profit  as  aforesaid,  for  the  goods  or 
chattels  pawned,  such  reasonable  satisfaction  in  respect  to  such  damage  as  any  such  jus- 
tice or  justices  shall  order  or  award ;  and  upon  so  doing  the  justice  or  justices  shall 
proceed  as  if  the  pawner  or  pawners,  his,  her,  or  their  executors,  administrators,  or  as- 
signs, had  paid  or  tendered  the  whole  money  due  for  the  principal  and  profit  aforesaid/' 
And  if  the  satisfaction  awarded  equal  or  exceed  the  principal  and  profit  aforesaid,  the 
pawnbroker  shall  deliver  the  goods  to  the  owner  without  being  paid  anything  for  such 
principal  or  profit,  and  shall  pay  the  excess,  if  any,  to  the  person  entitled  thereto,  under 
the  penalty  of  10/.,  to  be  recovered  as  after-mentioned ;  that  is,  (under  sect.  26,)  by  dis- 
tress and  sale. 
Vol.  XXIV.— 7 
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J.  The  contrary  appears  from  Coggs  v.  Bernard,  2  Ld.  Raym.  916.]  That  is 
at  common  law.  But  here  a  8tatuta3>le  liability  may  be  imposed,  on  account  of 
the  high  premium  received,  the  necessity  of  protection  to  the  pawner,  and  the 
power  which  a  pawnee  now  has  of  securing  himself  by  insurance.  The  order  in 
this  case  was  not  bad  for  want  of  a  conviction.  Rex  v.  Rhodes,  4  T.  R.  220,* 
was  a  case  on  the  vagrant  act,  and  a  conviction  was  necessary  there ;  but  an 
order  for  payment  of  money  may  be  made  without  a  conviction.  The  fourteenth 
section  requires  a  summons  and  examination  of  the  parties  on  oath  only  in  the 
first  stage  of  the  proceeding;  if  the  order  then  made  is  not  *complied  r*oo5 
with,  nothing  further  is  necessary,  but  the  justice  is  authorized  and  re-  *•  '^ 
quired  to  commit.  This  is  in  the  nature  of  a  ca.  sa.  It  is  objected  that  the  order 
does  not  show  any  tender  of  principal  and  profit  before  the  justice.  That  is 
necessary  where  the  proceeding  is  on  section  14 ;  it  may,  however,  be  admitted 
that  the  present  order  cannot  be  grounded  on  that  clause  alone,  but  proceeds  on 
section  24,  coupled  with  it.  The  first  empowers  the  justice  to  order  that  the 
goods  shall  be  delivered  up ;  the  second  directs  what  shall  be  done  if  they  arc 
not  forthcominff,  or  have  been  lessoned  in  value.  [Parke,  J.  If  it  appear  on 
oath  that  they  have  been  embezzled,  lost,  or  damaged.]  The  words  are,  "  if  it 
shall  appear,  or  be  proved  on  oath."  The  justice  may  state  it  at  his  own  peril, 
without  oath  made,  otherwise  the  alternative,  "  if  it  appear,"  would  be  super- 
fluous. The  words  "  by  or  through  the  default,"  &c.,  apply  only  to  the  imme- 
diately preceding  clause,  if  the  goods  "  are  become,  or  have  been  rendered,  of 
less  value."  In  the  case  of  pledges  improperly  sold,  or  embezzled,  such  words 
would  be  an  unnecessary  addition.  [Patteson,  J.  The  words  "  satisfaction  in 
respect  thereof,  or  of  such  damage,"  must  extend  to  all  the  cases ;  otherwise 
what  compensation  is  provided,  in  case  of  loss  for  instance  ?]  The  fourteenth 
and  twenty-fourth  sections  must  be  taken  together :  there  is  otherwise  no 
effectual  remedy  where  the  goods  are  lost,  embezzled,  or  sold.  The  pawnee, 
under  the  two  sections,  may  be  ordered  to  deliver  up  the  goods,  or,  if  lost,  &c., 
make  satisfaction  for  them ;  and  in  every  case  he  may  be  committed  in  default. 
[Patteson,  J.  Sect.  14  speaks  of  the  article  "  continuing  redeemable."]  That 
only  means,  if  the  time  for  redemption  has  not  expired. 

*Denman,  C.  J.  No  subject  of  the  king  is  to  be  restrained  of  his  rti)% 
liberty  without  a  good  legal  warrant  for  his  imprisonment.  Here  no  I-  * 
such  warrant  is  shown.  Many  objections  have  been  taken  to  the  commitment, 
and  I  am  not  inclined  to  say  that  any  one  of  them  is  bad.  But  it  is  sufficient 
to  select  one  which  is  clearly  good,  namely,  that  by  the  twenty-fourth  section  no 
power  of  commitment  is  given,  assuming  that  the  loss  here  in  question  was  of 
the  kind  contemplated  in  that  clause.  It  would  require  strong  proof  to  convince 
me  that  the  same  power  was  meant  to  be  given  in  the  cases  there  mentioned  as 
in  that  of  the  contumacious  detention  contemplated  by  section  14.  The  objects 
of  the  two  clauses  are  very  different ;  and,  at  any  rate,  we  are  not  to  imply  a 
right  to  take  away  liberty.  I  have  the  greatest  doubt  whether,  the  magistrate, 
in  this  case,  formed  a  right  conclusion,  when  he  held  that  the  goods  were  lost 
within  the  meaning  of  the  twenty-fourth  section ;  but  it  is  unnecessary  to  decide 
that,  because,  if  his  finding  was  right,  still  the  power  of  commitment  is  not  given 
in  such  a  case.     The  party  must,  therefore,  be  discharged. 

Parke,  J.  I  am  of  the  same  opinion.  It  is  unnecessary  to  enter  into  any 
other  objection  than  that  which  my  Lord  has  adverted  to,  namely,  that,  under 
the  twenty-fourth  section,  we  cannot  see  clearly  that  any  power  is  given  to 
justices  to  commit  in  default  of  payment  for  goods  that  have  been  lost.  We 
are  not  at  liberty  to  import  the  power  of  commitment  from  the  fourteenth  section 
into  the  twenty-fourth.  In  the  case  provided  for  by  the  former  section,  the 
party  has  it  in  his  power  to  deliver  up  the  goods ;  it  may  be  reasonable  there 
"^that  the  justice  should  have  authority  to  commit,  and  perhaps  without  r  4:207 
first  convicting.  But  it  is  very  different  to  say  that,  where  goods  have  ^ 
been  lost,  the  party  failing  to  make  satisfaction  shall  be  immediately  committed. 
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We  oughty  at  least,  to  see  by  yerj  clear  words,  that  such  a  power  is  giyen  before 
we  enforce  it.  I  desire  not  to  be  considered  as  assenting  to  the  doctrine  stated 
ID  argument,  that  a  pawnbroker  is  liable  under  the  statute  for  the  loss  of  a  pledge 
by  accidental  fire. 

Taunton  J.  I  am  also  of  opinion,  that  this  warrant  cannot  be  supported ; 
and  that  the  power  of  imprisonment,  given  by  the  fourteenth  section  of  this  act 
b  not  to  be  carried  on  to  the  twenty-fourth.  I  have  also  a  strong  opinion,  that 
the  words  in  the  latter  section,  **  by  or  through  the  default,  neglect,  or  wilful 
mifbehaYiour  of  the  person  with  whom  the  same  were  so  pledged  or  pawned," 
mast  refer  to  the  word  'Most;''  that  a  loss,  therefore,  is  not  within  the  meaning 
of  the  section,  unless  it  happen  by  the  default  of  the  pawnbroker ;  and,  conse- 
quently, that  a  loss  by  accidental  fire  is  not  contemplated.  The  language  of  Holt,  G. 
J.,  in  Coggs  V.  Bernard,  2  Ld.  Raym.  916,  shews  what  the  common  law  would  be  on 
the  subject,  and  affords  a  key  to  the  intention  of  the  legislature  in  this  statute. 
I  do  not  think  it  was  intended  by  the  act  to  extend  the  liability  of  pawnbrokers, 
in  this  respect,  beyond  what  it  was  at  common  law.  But  I  only  throw  out  this 
as  my  present  opinion ;  not  meaning  to  lay  it  down  judicially,  or  to  be  bound  by 
it  hereafter. 

Patteson,  J.  I  am  perfectly  satisfied  that  the  twenty-fourth  section  does 
"^20^1  ^^^  authorize  the  justice  to  commit;  *and  I  think  there  is  great  weight 
^  -^  in  the  other  objections.  We  cannot  incorporate  the  two  sections,  and 
take  it  by  implication  that  a  power  of  imprisonment  is  given  by  the  latter  as  well 
as  by  the  first.  It  seems  to  mc  clear,  that  section  24,  was  not  intended  to  give 
the  powers  of  section  14,  in  cases  of  loss;  because  the  former  section  proyideS| 
that  where  the  goods  arc  damaged,  it  shall  be  sufficient  for  the  pawner  to  pay  the 
amount  of  principal  and  profit,  deducting  such  reasonable  satisfaction  in  respect 
of  damage  as  the  justice  shall  award ;  and  upon  so  doing  the  justice  shall  proceed 
as  if  the  pawner  had  paid  or  tendered  the  whole  money  due  for  principal  and 
profit :  but  in  the  other  cases  under  that  clause  the  provisions  are  different.  Sec- 
tion 14,  contemplates  an  alternative  in  the  party's  power,  to  make  satisfaction  or 
to  deliver  the  goods ;  and  the  power  of  committal  seems  confined  to  the  case  of  a 
wilful  refusal  to  do  either  one  or  the  other.  I  am  consequently  of  opinion,  that 
this  warrant  is  bad. 

The  party  was  therefore  discharged  out  of  custody. 


The  KING  V.  The  Inhabitants  of  PADSTOW.     Nov.  17. 

On  the  trial  of  an  appeal  against  an  order  of  removal,  the  respondents  having  proved,  by 
parol,  the  renting  of  two  fields  in  the  appellant  parish,  at  15/.  a  year,  and  an  occupa- 
tion and  payment  of  the  rent  for  a  whole  year,  the  appellants  then  gave  evidence,  that 
the  contract  for  taking  the  two  fields  was  reduced  into  writing :  Held,  that  it  lay  upon 
the  latter  to  produce  the  written  contract. 

On  appeal  against  an  order  of  two  justices,  whereby  Mary  Ann  Old  and  her 
children  were  removed  from  the  parish  of  Little  Petherick,  in  the  county  of 
^/vq  1  Cornwall,  to  the  parish  of  Padstow  in  the  same  ^county,  the  sessions 
J  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  follow- 
ing case : — 

In  support  of  the  order  of  removal  the  respondent  parish  (Little  Petherick )» 
proved  by  parol  evidence  that,  in  the  year  1828,  the  pauper's  husband,  Martin 
Old,  who  is  now  living  in  America,  rented  two  fields  in  the  parish  of  Padstow,. 
of  J.  A.  Gorkhill,  at  15/.  a  year ;  that  he  occupied  and  paid  the  rent  agreed  on 
for  the  same  for  two  years,  viz.,  from  Michaelmas  1828  to  Michaelmas  1830;. 
and  that,  during  the  first  year  of  such  tenancy  and  occupation,  he  resided  ia 
Padstow  forty  deijs  and  upwards.   For  the  appellant  parish  a  witness  was  called,, 
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irho  stated  that  he  had  been  a  clerk  of  Gorkhill  (who  has  since  become  a  bank- 
rapt);  that  he  was  present  in  1828  when  Martin  Old  took  the  fields  in  question 
of  his  master,  and  that  the  conditions  of  taking  were  reduced  into  writing,  and 
signed  by  the  parties  on  unstamped  paper.  Upon  this  CTidencc,  the  court  of 
quarter  sessions  confirmed  the  order,  subject  to  the  opinion  of  this  court,  whether 
they  were  justified  in  so  doing,  or  whether,  erasing  the  evidence  previously  given 
on  the  part  of  the  respondents,  and  rescinding  the  conclusion  which  arose  from 
that  evidence,  they  ought  to  have  quashed  the  order  of  removal. 

Coleridge  in  support  of  the  order  of  sessions.  The  respondents  having  proved, 
by  parol,  a  taking  of  the  premises  in  1828,  and  it  then  appearing,  from  the  ap- 
pellant's witnesses,  that  there  had  been  an  agreement  in  writing,  it  lay  upon  the 
ktter  to  produce  that  agreement,  Stevens  v.  Pinney,  8  Taunt.  327,  Rex  v.  Raw- 
den,  8  B.  &  C.  708.  The  rule  upon  the  subject  is  thus  laid  down  by  r^^.^ia 
Tindal,  C.  J.,  in  Fielder  v.  Ray,*  6  Bingh.  336:  "If  it  appear  by  the  L 
testimony  of  the  plaintiff's  witness,  (that  there  is  a  contract  in  writing,)  the 
absence  of  the  writing  is  an  inherent  defect  in  his  case,  which  it  is  incumbent 
on  him  to  get  over;  whereas,  if  it  appears  from  the  defendant's  witnesses,  it  is 
an  objection  which  the  defendant  must  substantiate  by  the  production  of  the 
instrument  in  the  regular  way :  otherwise,  this  inconvenience  might  follow,— 
that  the  plaintiff  might,  on  a  mere  assertion  of  the  defendant,  be  nonsuited  for 
the  non-production  of  a  written  instrument,  which,  if  it  had  been  produced, 
might  turn  out  not  to  apply  to  the  contract  in  question."  [Den man,  C.  J. 
The  rule  undoubtedly  is,  that  where  a  party  has  made  out  a  prima  facie  case, 
and  the  opposite  party  attempts  to  cut  it  down  by  a  written  instrument,  he  must 
prove  it.] 

FoUett  contri.  In  order  to  gain  a  settlement  by  renting  a  tenement,  the  6 
G.  4,  c.  57,  requires  that  it  should  be  hired  for  a  year,  at  a  rent  of  10/.  This 
statute,  therefore,  renders  it  necessary  to  prove  the  contract  itself;  and  if  that 
be  so,  and  it  appear  in  the  course  of  the  case  that  there  is  a  contract  in  writing, 
the  party  who  seeks  to  establish  the  settlement  must  prove  that  contract. 
[Parke,  J.  The  rule  is  very  clearly  settled,  that  if  it  comes  out  on  the  cross- 
examination  of  the  plaintiff's  witnesses  that  there  is  a  written  instrument,  he 
must  produce  it ;  but  if  he  makes  out  a  prima  facie  case  without  shewing  that 
there  was  any  written  contract,  the  other  party,  if  he  relies  on  that  written  con- 
tract, must  produce  it.] 

Pek  Curiam.     The  order  of  sessions  must  be  confirmed. 

Order  of  sessions  confirmed. 


*The  KING  v.  The  Inhabitants  of  MATTERSEY.   Nov.  17.    [*211 

If  a  woman  pregnant  of  a  bastard  be  fraudulently  remoTed  by  parish  officers,  for  the  pur- 
pose of  preventing  the  bastard  from  becoming  chargeable  to  their  parish,  the  child  is 
settled  in  the  parish  from  which  the  mother  was  so  removed ;  but  not  if  the  mother 
be  so  fraudulently  removed  by  a  parishioner  liable  to  pay  rates,  not  being  a  parish 
officer. 

On  appeal  against  an  order  of  two  justices,  whereby  William  Green  Otter 
was  removed  from  the  parish  of  Kettering,  in  the  county  of  Northampton,  to 
the  parish  of  Mattersey,  in  the  county  of  Nottingham,  the  sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  on  the  following  case : — 

Elizabeth  Otter,  the  mother  of  the  pauper,  lived  with  one  William  Green,  in 
the  parish  of  Mattersey,  for  eight  years,  in  the  course  .of  which  time  she  was 
delivered  of  two  children,  both  illegitimate,  of  whom  the  said  William  Green 
was  the  putative  father.  The  pauper  W.  G.  Otter  was  one  of  them,  and  was 
bom  at  a  place  known  by  the  name  of  the  Lodge-on-the-Wolds,  an  extra-paro- 
chial place,  not  maintaining  its  own  poor.     The  mother  of  the  pauper  was  sent 
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there  by  the  said  William  Green,  her  master,  when  she  was  far  advanced  in  her 
pregnancy,  in  order  to  prevent  the  said  W.  G.  Otter  from  being  bom  in  the  ap- 
pellant parish.  The  said  W.  Green  was  proprietor  and  occupier  of  a  consider- 
able quantity  of  land  in  the  said  parish.  He  had  never,  in  the  presence  or  to 
the  knowledge  of  the  said  Elizabeth  Otter,  spoken  to  the  parish  officers  on  the 
subject  of  removing  her  to  the  Lodge-on-the-Wolds  for  the  purpose  aforesaid. 
She  returned  to  the  house  and  service  of  the  said  William  Green  as  soon  as  she 
was  sufficiently  recovered,  namely,  in  six  weeks  after  her  confinement,  the 
^^1^1  expenses  of  which,  and  also  of  her  maintenance  ^during  her  stay  at  the 
"  ''•^  Lodge-on-the-Wolds,  wore  paid  by  the  said  William  Green. 

Miller  in  support  of  the  order  of  sessions.  If  the  child  had  been  bom  in  a 
pariah  under  the  circumstances  stated  in  this  case,  the  settlement  would  be  in 
the  parish  from  which  the  woman  was  sent ;  and,  secondly,  if  that  be  so,  the 
place  of  birth  being  extra-parochial  makes  no  difference.  The  general  rale  is, 
that  a  bastard  is  settled  in  the  plnce  of  its  birth.  There  are  some  exceptions  to 
that  rule,  and  one  is  where  a  woman  with  child  of  a  bastard  is  removed  out  of 
one  parish  to  another  by  fi-aud  or  collusion ;  and  then  the  child,  wherever  it  is 
bom,  is  settled  in  the  parish  from  which  the  mother  has  been  collusively  re- 
moved. [Denman,  C.  J.  That  is  where  the  fraud  or  collusion  is  by  the  parish 
officers ;  here  it  was  the  fraud  of  a  private  individual.]  In  Tewksbuir  v,  Twyn- 
ing,  Bulst.  349,  it  is  stated  only  that  the  woman  being  with  child,  by  practice 
was  conveyed  out  of  the  parish  of  Twyning ;  it  does  not  appear  that  it  was  by 
the  practice  of  the  officers  of  that  parish.  It  is  sufficient  if  the  practice  be  by 
any  of  the  parties  who  would  be  burdened  by  the  child  becoming  chargeable  to  the 
parish  from  which  the  mother  is  removed.  In  Rex  v.  St.  Nicholas,  Leicester,  2 
B.  &  C.  891,  Bay  ley,  J.  states  it  as  an  exception  to  the  general  rule  that  an  illegiti- 
mate child  is  settled  in  the  parish  where  it  is  born,  if  the  mother  of  the  child  is 
removed  out  of  one  parish  into  another  through  the  fraud  or  collusion  of  the 
officers.  But  that  was  not  the  point  there  decided;  and  there  is  no  authority  to 
shew  that  the  fraud  must  be  by  the  parish  officers.  [Pabke,  J.  Mr.  Nolan, 
i^^oi  vol.  i.  p.  324,  states,  that  the  removal*  must  be  by  the  fraud  or  collu- 
**  ^  sion  of  the  parish  officers;  and  for  that  cites  Tcwksbury  v,  Twyning, 
2  Bulst.  349,  and  Masters  v.  Child,  3  Salk.  66.  Masters  v.  Child  does  not  sup- 
port that  position. 

Waddington  (and  Park  was  with  him),  contrd,  was  stopped  by  the  Court. 

Denman,  C.  J.  The  general  mle  is,  that  an  illegitimate  child  is  settled  in 
the  parish  in  which  it  is  bom.  Unless  this  case,  therefore,  comes  within  some 
of  the  exceptions  to  that  mle,  W.  J.  Otter  would  be  settled  in  the  place  of  his 
birth,  if  it  were  not  extra-parochial,  and  certainly  not  in  Mattersey.  It  is  said, 
that  be  is  settled  in  Mattersey,  because  the  mother,  when  pregnant,  was  fraudu- 
lently removed  from  that  parish  by  a  parishioner  liable  to  pay  rates  there.  But 
I  think  it  may  be  collected  from  Tewksbury  v,  Twyning,  2  Bulst.  349,  and 
Masters  v.  Child,  3  Salk.  66,  that  in  order  to  fix  the  settlement  of  an  illegitimate 
child  in  the  parish  from  which  the  mother  has  been  fraudulently  removed,  the 
fraudulent  removal  must  have  been  by  the  parish  officers.  Here  that  was  not 
80.  No  case  has  gone  so  far  as  to  show  that  if  the  fraud  be  by  an  individual, 
not  a  parish  officer,  the  child  shall  be  settled  in  the  parish  where  the  fraud  was 
committed. 

Parke,  J.,  concurred. 

Taunton,  J.  It  does  not  appear  by  the  statement  in  the  case,  that  the 
mother  of  the  pauper  was  settled  in  the  parish  of  Mattersey.  It  is  merely  said 
that  she  lived  there.  In  Masters  v.  Child,  3  Salk.  66,  it  is  stated  that  if  a 
♦2141  ''^^"^^^  being  with  child  of  a  bastard,  and  settled  in  one  *parish,  is  per- 
-^  suaded  by  the  parish  officers  to  go  into  another,  and  there  to  be  delivered, 
this  fraud  will  make  the  parish  chargeable  where  the  mother  was  settled,  though 
the  child  was  not  born  there.  But  if  the  woman  accidental  come  into  a  parishy 
and  is  persuaded  bt/  some  of  the  parishioners  to  go  into  another,  which  she  doth, 
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and  there  is  delivered,  this  shall  not  charge  that  parish  which  persnaded  her. 
That  is  precisely  in  point.  Here  the  mother  of  the  pauper  was  persuaded  by 
one  of  the  parishioners  to  go  to  an  extra-parochial  place.  Independently  of  that 
decision,  I  should  have  been  bold  enough  to  come  to  the  same  conclusion.  The 
general  rule  is,  that  an  illegitimate  child  shall  be  settled  in  the  place  where  it  is 
bom;  and  the  fewer  exceptions  there  are  to  that  rule,  the  better. 

Patteson,  J.,  concurred.  Order  of  sessions  quashed. 


The  KING  v.  The  Inhabitants  of  ORMESBY.    Nov.  17. 

In  1827  a  cottage  and  land  were  hired  for  a  year,  at  the  rent  of  11^.  10«.,  and  it  was  agreed 
that  the  land  should  be  entered  on  at  Lady-daj,  1827,  and  held  till  Lady-day,  1828,  and 
the  cottage  entered  on  at  May-day,  1827,  and  held  till  May-day,  1828.  The  land  and 
cottage  were  occupied  for  a  year  respectively,  commencing  and  ending  at  the  days 
agreed  on,  and  the  rent  paid  :  Held,  that  this  was  an  occupation  of  a  tenement  for  one 
whole  year,  sufficient  to  give  a  settlement  under  the  6  G.  4,  c.  57. 

Upon  appeal  against  an  order  of  two  justices,  whereby  William  Milestone,  his 
wife  and  children,  were  removed  from  the  township  of  Stokesley  to  the  township 
of  Ormesby,  both  in  the  North  Riding  of  Yorkshire,  the  sessions  confirmed  the 
order,  subject  to  the  opinion  of  the  Court  on  the  following  case  : — 

About  Candlemas,  1827,  the  pauper,  being  legally  settled  in  Ormesby,  took  of 
one  Emerson  a  cottage  and  *8ome  land,  both  in  the  parish  of  Kirby.  r:K9|5 
Both  the  cottage  and  land  were  bargained  for  at  the  same  time,  and  the  *- 
rent  agreed  upon,  namely  11/.  10s.,  was  for  both  conjointly,  and  each  was  to  he 
held  for  the  term  of  one  year,  but  the  times  of  entering  upon  and  quitting  the 
land  and  the  cottage  were  different ;  the  agreement  being,  that  the  land  should 
be  entered  upon  at  Lady-Day,  1827,  and  the  cottage  at  May-day,  1827;  the 
same  to  be  held  till  Lady-day,  1828,  and  May-day,  1828,  respectively.  The 
pauper  entered  on  the  land  at  Lady-day,  and  the  cottage  at  May-day ;  he  quitted 
the  former  on  the  ensuing  Lady-day,  having  occupied  the  same  for  a  year  -,  and 
at  May-day  quitted  the  latter,  having  occupied  that  a  year ;  paying  the  full  rent 
of  both  cottage  and  land  at  two  separate  payments ;  namely,  the  first  half-yearly 
rent  after  Martinmas,  1827,  and  the  second  half-yearly  rent  about  a  week  before 
May-day^  1828.  No  evidence  was  offered  by  the  appellants  as  to  the  value  of 
the  land  alone,  or  of  the  house  alone. 

Alexander,  in  support  of  the  order  of  sessions.  There  has  not  been  an  occu- 
pation of  the  house  and  land  for  the  term  of  one  whole  year,  as  required  by  the 
statute  6  G.  4,  c.  57 )  because  the  house  and  land  were  never  occupied  together 
for  the  space  of  one  whole  year.  Between  Lady-day  and  May-day,  1827,  the 
pauper  did  not  occupy  a  building  or  land  of  the  annual  value  of  10/.  During 
that  period  he  was  in  possession  of  land  only ;  but  he  had  a  mere  interesse 
termini  in  the  cottage.  So,  after  Lady-day,  1828,  he  occupied  the  cottage  only 
and  not  the  land. 

StarkUy  contr^,  was  stopped  by  the  Court. 

*Denman,  C.  J.  This  question  depends  on  the  statute  6  G.  4,  c.  r*oifi 
57 ;  which  enacts  "  that  no  person  shall  acquire  a  sottlemcnt  by  reason  *- 
of  settling  upon,  renting,  or  paying  parochial  rates  for  any  tenement,  unless 
such  tenement  shall  consist  of  a  separate  and  distinct  dwelling-house  or  build- 
ing, or  of  land,  or  of  both,  bona  fide  rented  by  such  person,  at  and  for  the  sum 
of  10/.  a  year  at  the  least,  for  the  term  of  one  whole  year ;  nor  unless  such  house 
or  building,  or  land,  shall  be  occupied  under  such  yearly  hiring,  and  the  rent 
for  the  same,  to  the  amount  of  10/.,  actually  paid  for  the  term  of  one  whole  year 
at  the  least.''  Now  here  the  tenement  did  consist  of  separate  and  distinct 
building  and  land ;  they  were  bona  fide  rented  for  10/.  The  question  is,  whether 
it  was  occupied  for  one  whole  year  ?  the  house  and  land  were  occupied  under 
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the  yearly  hiring,  and  each  of  them  was  for  the  term  of  one  whole  year.     The 
words  of  the  statute  are  therefore  satisfied. 
Pakkb,  Taunton,  and  Patteson,  Js.,  conenrred. 

Order  of  sessions  quashed. 


The  KING  t;.  The  Inhabitants  of  OSSETT-CUM-GAWTHORPE.     Nov.  17. 

A.  agreed  to  become  the  bired  servant  of  B.  for  five  jears,  to  do  such  work  as  belonged  to 
the  finishing  of  cloth,  and  B.  promised  to  pay  to  A.  IO4.  a  week  for  the  first  two  years, 
lU.  for  the  third,  12«.  for  the  fourth,  and  13«.  for  the  fifth,  the  hours  of  working  to  be 
from  silt  is  the  morning  till  seven  in  the  evening,  to  be  paid  for  all  over-time,  and  a 
deduction  to  be  made  for  all  short :  Held,  by  Denman,  G.  J.,  Parke,  and  Patteson,  Js., 
Taunton,  J.,  dissentiente,  that  this  was  not  an  exceptive  hiring,  but  a  hiring  for  five 
years  absolutely. 

On  appeal  against  an  order  of  two  justices  for  the  borough  of  Leeds  in  the 

West  Riding  of  the  County  of  York,  whereby  Gkorge  Clarke,  his  wife  and  child, 

^17 1  ^^^^  ^removed  from  the  township  of  Leeds  to  the  township  of  Ossett- 

^  cum-Gawthorpe,  in  the  said  Riding,  the  court  of  quarter-sessions  con- 


firmed the  order,  subject  to  the  opinion  of  this  Court  on  the  following  case.  The 
pauper  was  born  in  Ossett-cum-Gawthorpe,  and  a  hiring  under  the  following 
agreement,  and  service  for  the  time  therein  mentioned,  in  the  respondent  town- 
ship, were  admitted : — ''  Memorandum  of  an  agreement  made  and  concluded  this 
25th  day  of  the  fourth  month,  1826,  between  J.  and  T.  Walker,  of  Leeds,  cloth 
merchants,  on  the  one  part,  and  G.  Clarke,  with  the  consent  of  his  father,  on  the 
other  part ;  the  said  G.  Clarke  doth  agree  to  become  the  hired  servant  of  J.  and 
T.  Walker,  for  the  term  of  five  years,  to  do  such  work  as  belongeth  to  the  finish- 
ing of  cloth,  and  to  take  any  part  of  work  the  said  J.  and  T.  Walker  shall  think 
proper,  and  do  the  same  to  the  best  of  his  knowledge  justly  and  faithfully ;  this 
being  done,  the  said  J.  and  T.  Walker  promise  to  pay  unto  G.  Clarke  ten 
shillings  per  week  for  the  first  two  years,  and  eleven  for  the  third,  and  twelve 
for  the  fourth  year,  and  thirteen  for  the  fifth  and  last  year ;  the  hours  of  work- 
ing to  be  from  six  o'clock  in  the  morning  until  seven  o'clock  in  the  evening,  and 
to  be  paid  for  all  over-time,  and  a  deduction  to  be  made  for  all  short,  either  in 
sickness  or  in  health.  The  question  for  the  opinion  of  this  Court  was,  whether 
G.  Clarke  gained  a  settlement  in  Leeds  by  such  hiring  and  service. 

MUner  and  Baines  in  support  of  the  order  of  sessions.  To  gain  a  settlement 
by  hiring  and  service,  the  servant  must  be  under  the  control  of  the  master  for 
the  whole  year.  Here  the  pauper  was  not  under  the  control  of  his  master  from 
**^181  ^^^^  o'clock  in  the  evening  to  six  ^o'clock  in  the  morning;  and,  if  that 
-'  be  so,  this  was  an  exceptive  hiring.  This  case  must  be  governed  by  Rex 
p.  Birmingham,  9  B.  &  C.  925,  and  Rex  v,  Frome  Selwood,  1  B.  &  Ad.  207. 
In  the  first  of  these  cases  the  pauper  was  hired  for  a  year,  at  the  wages  of  4«. 
6(/.  a  week,  to  work  from  six  in  the  morning  till  seven  in  the  evening,  with 
liberty  to  make  as  muck  over-work  as  he  chose  ;  and  it  was  held  to  be  an  excep- 
tive hiring,  although  Rex  v.  Byker,  2  B.  &  C.  114,  was  pressed  upon  the  atten- 
tion of  the  Court.  In  Rex  v,  Frome  Selwood,  1  B.  &  Ad  .207,  the  pauper  was 
hired  for  three  years  to  work  as  bedstead  maker ;  in  summer  from  six  in  the 
morning  till  seven  in  the  evening,  and  in  winter  from  seven  in  the  morn- 
ing to  eight  in  the  evening;  and  he  was  not  to  work  for  or  serve  any 
other  person ;  and  that  was  held  to  be  an  exceptive  hiring.  The  present  is  a 
stronger  case ;  for  there  it  was  agreed  that  the  servant  should  not  work  for  any 
other  person ;  here  there  is  no  such  stipulation ;  and  the  pauper  could  not  be 
compelled  to  work  more  than  thirteen  hours  a  day.  In  Rex  v.  North  Nibley,  5 
T.  11.  21,  a  service  under  a  hiring  for  five  years,  to  work  as  a  colt  shearer  for 
twelve  hours  each  day,  was  held  to  be  an  exceptive  hiring.  [Pabke,  J.  The 
sole  question  in  this  case  iS;  whether,  by  the  terms  of  the  contract,  the  servant; 
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was  compellable  to  work  for  his  master  during  the  over-hours,  on  receiving  com- 
pensation? In  Rex  V,  Birmingham,  9  B.  &  C.  925,  it  was  optional  in  the  pau- 
per to  do  over-work  or  not.]  So  here,  the  stipulation  that  the  pauper  was  to  be 
paid  for  all  over-time;  shews  that  it  was  optional  in  him  to  work  or  not,  during 
the  over-hours,  for  his  master. 

*Blackbume  and  Sir  G.  Lewin  contrd.  The  legal  effect  of  the  con-  p^oiq 
tract  is,  that  the  pauper  undertakes  to  give  the  whole  of  his  services  for  L 
five  years  to  his  master.  This  case  is  distinguishable  from  Rex  v.  Birmingham, 
because  there  it  was  optional  in  the  pauper  to  work  over-hours  or  not;  and  from 
Rex  V.  Frome  Selwood,  because  there  the  pauper  was  not  entitled  to  compensa- 
tion if  he  worked  over-hours,  and  consequently  the  contract  might  be  considered 
as  one  for  the  specified  hours  only.  This  case  must  be  governed  by  Rex  r. 
Byker,  2  B.  &  C.  114.  There  the  pauper  was  hired  for  a  year  as  a  driver  in  a 
colliery,  at  the  wages  of  1«.  10(f.  for  a  good  day's  work,  not  exceeding  fourteen 
hours,  and  2d,  a  day  more  when  that  time  was  exceeded ;  and  it  was  contended 
that  the  pauper  was  entitled  to  absent  himself  at  the  expiration  of  fourteen 
hours,  and  that  the  master  could  not  compel  him  to  work  any  longer.  But 
Bay  ley,  J.,  in  delivering  the  judgment  of  the  Court,  said,  that  the  time  was 
only  mentioned  as  the  measure  of  the  wages ;  that  the  contract  did  not  impose 
any  limit  upon  what  might  reasonably  be  required  by  the  master ;  and  that  the 
relation  of  master  and  servant  continued  during  the  whole  twenty-four  hours. 
That  applies  precisely  to  the  present  case.  Here,  in  the  early  part  of  the  agree- 
ment, the  pauper  contracts  to  serve  absolutely  for  five  years.  Then  follows  a 
stipulation  by  the  master  to  pay  weekly  wages,  varying  in  amount  from  year  to 
year,  and  then,  lastly,  the  clause  specifying  the  number  of  working  hours.  That 
IS  manifestly  introduced  only  to  explain  the  number  of  hours  the  pauper  was  to 
work  fer  those  specified  weekly  wages ;  he  was  bound  by  the  first  *clause  p*o90 
in  tho  contract  to  give  his  whole  services  to  his  master  during  the  ^yq  ^ 
years ;  by  the  last  clause  the  master  was  to  pay  him  increased  wages  if  he 
worked  beyond  the  specified  number  of  hours.  At  all  events,  the  first  clause  in 
the  agreement,  whereby  the  pauper  contracts  absolutely  to  serve  for  five  years,  is 
free  from  all  ambiguity ;  if  it  be  said  that  the  meaning  of  the  subsequent  clause, 
specifying  the  number  of  working  hours,  is  doubtful,  and  may  or  may  not  refer 
to  the  early  part  of  the  agreement,  so  as  to  limit  the  time  during  which  the 
pauper  was  to  be  bound  to  work  for  his  master ;  then  according  to  Hopkins  v. 
Thorogood,  2  B.  &  Ad.  916,  the  first  clause  being  clear,  ought  not  to  be  con- 
trolled by  the  second,  which  is  ambiguous. 

Denman,  C.  J.  It  is  impossible  to  decide  this  case  without  interfering  with 
some  former  decisions,  but,  upon  the  whole,  I  think  that  this  was  not  an 
exceptive  hiring.  The  pauper  agreed  to  become  the  hired  servant  of  J.  and  T. 
Walker  for  five  years,  to  do  such  work  as  belonged  to  the  finishing  of  cloth.  If 
the  agreement  had  stopped  here,  there  would  clearly  have  been  a  contract  to 
serve  for  five  years,  and  the  masters  would  have  the  right  to  command  all  the 
services  of  the  pauper  during  that  period.  The  question  is,  if  there  be  any 
clause  in  the  subsequent  part  of  the  agreement  which  clearly  takes  away  that 
right  ?  The  master's  promise  to  pay  the  pauper  weekly  wages,  varying  in  amount 
yearly  during  the  whole  five  years.  Then  comes  a  clause  in  these  words;  "  the 
nours  of  working  to  be  from  six  o'clock  in  the  morning  until  eeven  o'clock  in 
the  evening,  *and  to  be  paid  for  all  over-time,  and  a  deduction  to  be  made  pool 
for  all  short,  either  in  sickness  or  in  health."  There  is  nothing  here  to  ••  "'^ 
shew  that  it  was  in  the  option  of  the  pauper  to  work  or  not  for  the  master  in 
over-hours ;  and  if  not,  then  the  right  given  to  the  master  in  the  early  part  of 
the  agreement,  to  all  the  services  of  the  pauper,  is  not  taken  away.  I  think 
this  was  a  complete  bargain  for  all  his  time,  and  that  there  was  not  any  part  of 
that  time  during  which  the  pauper  could  lawfully  refuse  to  work  for  his  master. 

Parke,  J.     I  am  of  the  same  opinion.     I  think  there  was  no  period  of  the 
day  when  the  master  could  not  lawfully  command  the  services  of  the  pauper. 
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The  true  way  to  ascertain  whether  this  be  an  exceptive  contract  or  not,  is,  to 
oonsider  what  would  have  been  the  situation  of  the  parties,  if  there  had  been  an 
extraordinary  demand  for  work,  and  the  master  had  called  on  the  pauper  to  work 
during  over-hours.  Could  he  have  refused?  The  words  of  the  contract  are, 
^Hhat  G.  Ckrke  agrees  to  be  a  hired  servant  for  the  term  of  five  years,  to  do 
work,"  &c.  That  is  the  stipulation  as  to  working,  or  to  the  service  to  be  per- 
formed. Then  the  contract  goes  on  to  fix  the  weekly  wages  to  be  paid  from 
year  to  year  by  the  masters.  Then  come  the  words  on  which  the  difficulty 
arises; — "the  hours  of  working  to  be  from  six  o'clock  in  the  morning  until 
seven  o'clock  in  the  evening,  and  to  be  paid  for  all  over-time."  Those  words 
seem  to  me  to  be  a  qualification  of  the  sentence  which  immediately  precedes 
them,  and  which  fixes  the  amount  of  weekly  wages ;  if  that  be  so,  then  the 
t^i)o-]  case  is  like  Rex  v.  Byker,  2  B.  &  C.  114.     It  is  distinguishable  from 

""■'  Rex  V,  Birmingham,*  9  B.  &  C.  925,  because,  there,  the  pauper  might, 
at  his  election,  have  worked  or  not  for  his  master  at  over-hours.  In  Rex  v. 
Frome  Selwood,  1  B.  &  Ad.  207,  the  limitation  as  to  the  working  hours  imme- 
diately followed  the  stipulation  for  service.  Here,  between  that  clause  and  the 
one  specifying  the  number  of  hours  the  pauper  was  to  work,  the  clause  inter- 
venes, fixing  the  amount  of  weekly  wages.  It  appears  to  me  that  the  pauper 
could  not  lawfully  refuse  to  work  for  his  master  during  the  over-hours  (if  re- 
quired so  to  do),  but  that  the  latter  was  entitled  to  the  whole  services  of  the 
pauper  during  the  five  years,  and  consequently  this  was  not  an  exceptive 
contract. 

Taunton,  J.  The  cases  undoubtedly  run  very  near  to  each  other.  Cer- 
tainty in  sessions  law  is  very  important,  and  I  am  sorry  therefore  I  cannot 
come  to  the  same  conclusion  as  my  Lord  Chief  Justice  and  my  brother  Parke. 
This  case  appears  to  me  not  distinguishable  from  Rex  v.  Birmingham,  9  B.  & 
C.  925,  and  Rex  v.  Frome  Selwood,  1  B.  &  Ad.  207,  and  they  being  the  latest 
cases  on  this  subject,  ought  to  govern  this.  It  is  said  that  in  Rex  v.  Birming- 
ham, 9  B.  &  C.  925,  the  pauper  was  to  do  over-work  only  if  he  chose.  Look- 
ing at  the  terms  of  the  present  contract,  I  think  it  was  optional  in  the  pauper 
here  also  to  work  over-hours  or  not.  The  hours  of  working  are  defined  to  be 
from  six  o'clock  in  the  morning  till  seven  in  the  evening,  I  cannot  see  why 
this  limitation  of  the  hours  of  working  was  introduced,  unless  it  were  as  an  ex- 
ception in  the  contract.  It  is  said  that  it  refers  only  to  the  amount  of  wages : 
I  think  it  refers  to  the  time  of  working  as  well,  and  that  the  pauper  might  have 
*22^1  ^^^'^^^^  ^  extend  *hi8  time  of  service  beyond  those  hours  j  and  then  it  is 
^  not  distinguishable  from  Rex  v.  Birmingham,  9  B.  &  C.  925,  nor  can  I 
distinguish  it  from  Rex  v.  Frome  Selwood,  1  B.  &  Ad.  207.  It  does  not  signify 
much  in  what  part  of  an  instrument  a  particular  stipulation  occurs,  unless  it  be 
80  placed  as  necessarily  to  qualify  only  the  words  immediately  preceding.    Now 

1  cannot  consider  this  clause  a  mere  regulation  of  wages,  but  I  think  it  also 
limits  the  time  of  work.  Without  wishing  to  multiply  distinctions  in  a  branch 
of  the  law  in  which  they  are  already  too  abundant,  I  must  add  that  the  present 
is  the  case  of  a  servant  hired  to  perform  manufacturing  work,  and  it  is  well 
known  that  exceptive  contracts  are  extremely  frequent  on  such  occasions.  This 
may  in  some  degree  furnish  a  key  to  the  meaning  of  the  parties,  and  assist  in 
explaining  their  intention;  and  in  affirming  the  order  of  sessions,  I  think  we 
should  not  only  fall  in  with  the  last  two  cases,  but  also  with  the  general  current 
of  authorities. 

Patteson,  J.     I  am  of  opinion  that  a  settlement  was  gained.   Rex  v.  Byker, 

2  B.  &  C.  114,  and  Rex  v,  Frome  Selwood,  1  B.  &  Ad.  207,  turn  on  very  nice 
distinctions.  The  question  in  this  case  is,  whether  the  pauper  was  bound  to 
serve  more  than  the  number  of  hours  mentioned  in  the  agreement  ?  I  thought, 
for  a  considerable  time,  that  the  case  fell  within  Rex  v.  Frome  Selwood,  1  B.  & 
Ad.  207 ;  but,  looking  at  the  terms  of  the  contract,  and  the  place  in  which  the 
stipulation  as  to  the  number  of  hours  occurs,  I  think  that  it  was  introduced 


106     Rex  v.  Inhabs-  of  Penryn.  M.  T.  1832.   [223 

merely  to  regulate  the  wages ;  and  that  the  pauper  could  not  refuse  to  work  for 
his  master  beyond  those  hours.     I  feel  great  dif&culty  in  *distinguishing  r^noi 
one  case  from  the  other;  but,  upon  the  whole,  it  seems  to  me  that  the  *- 
present  falls  within  Rex  v,  Byker,  2  B.  &  C.  114. 

Order  of  sessions  quashed. 


The  KING  v.  The  Inhabitants  of  PENRYN.    Nov,  17. 

Between  the  passing  of  35  G.  3,  c.  101,  and  that  of  6  G.  4,  c.  57,  a  settlement  might  be 
gflUned  by  reason  of  a  party  being  charged  with  and  paying  his  share  towards  the  pub- 
lic taxes  or  levies  of  the  parish,  in  respect  of  a  tenement  above  the  value  of  10/. 

On  appeal  against  an  order  of  two  justices,  whereby  Honour  Gill,  widow,  and 
her  three  children,  were  removed  from  the  parish  of  Budock  to  the  borough  of 
Penryn,  both  in  Cornwall,  the  sessions  confirmed  the  order^  subject  to  the 
opinion  of  this  Court  on  the  following  case : — 

In  1815,  Henry  Gill,  the  deceased  husband  of  the  pauper,  took  of  Mr.  Edg- 
come  a  tenement,  consisting  of  three  rooms,  in  the  borough  of  Penryn,  at  the 
rent  of  6/.  a  year.  These  rooms  originally  formed  part  of  a  dwelling-house, 
which,  before  1815,  had  been  subdivided  into  five  distinct  dwelling-houses,  of 
which  the  three  rooms  occupied  by  the  pauper  formed  one.  The  other  houses 
were  occupied  by  other  tenants.  It  was  agreed  between  Gill  and  the  landlord 
that  Gill  should  pay  all  the  rates  upon  the  whole  property,  the  amount  to  be 
deducted  from  his  rent.  Gill  was  accordingly  rated  to,  charged  with,  and  paid 
the  church,  poor,  and  highway  rates  for  the  borough  of  Penryn,  between  1815 
and  1830,  for  the  whole  premises,  in  one  entire  sum  or  charge.  The  aggregate 
annual  value  of  these  premises  amounted  to  16/.,  being  the  rent  which  the  land- 
lord received  for  the  same,  but  the  value  of  the  tenement  *occupied  by  ^  ^-^- 
Gill  was  under  10/.  a  year.  In  pursuance  of  the  agreement  with  his  ^ 
landlord,  Gill,  when  he  settled  his  rent,  was  allowed  the  amount  of  the  rates 
which  he  had  from  time  to  time  paid.  Gill  was  not  answerable  for  the  rent  of 
any  of  the  other  tenants,  nor  had  he  any  connection  with  or  control  over  them. 

FoUett  in  support  of  the  order  of  sessions.  The  pauper  having,  before  the 
statute  of  6  G.  4,  c.  57,  been  charged  with  and  paid  parochial  rates  in  respect 
of  a  tenement  above  the  value  of  10/.,  thereby  gained  a  settlement.  Rex  r. 
St.  Pancras,  2  B.  &  C.  122,  has  decided,  that  settlement  by  rating  was  not 
abolished  by  the  35  G.  3,  c.  101,  s.  4,  in  cases  where  the  rating  has  been  in 
respect  of  a  tenement  of  the  annual  value  of  10/. ;  and  Rex  v.  Lower  Heyford 
1  B.  &  Ad.  75,  shews  also,  that  it  makes  no  difference  if  the  rate  be  repaid  to 
the  occupier  by  the  landlord. 

KeUy  contra.  There  are  conflicting  authorities  on  the  question,  whether  or 
not  the  settlement  by  rating  was  abolished  by  the  35  G.  3,  c.  101.  Rex  r. 
Islington,  1  East,  283,  and  Rex  v.  Penryn,  5  M.  &  S.  443,  are  at  variance  with 
Rex  V.  St.  Pancras,  2  B.  &  C.  122,  which  was  decided  by  three  judges  only, 
but  which  was  undoubtedly  recognized  in  Rex  v.  Lower  Heyford.  The  question 
therefore  is,  which  of  these  decisions  is  right  ?  and,  in  considering  that  point, 
it  is  important  to  look  to  the  state  of  the  law,  before  the  settlement  by  rating 
was  given  by  the  3  &  4  W.  &  M.  c.  11,  s.  6.  The  statute  13  &  14  C.  2,  c.  12, 
s.  1,  enables  two  justices,  upon  complaint  made  by  parish  officers  within  forty 
days  after  any  person  coming  to  settle  in  *any  tenement  under  the  yearly  p  ♦.90A 
value  of  10/.,  that  such  person  is  likely  to  become  chargeable,  to  remove  *-  *"" 
such  person  to  the  place  where  he  was  legally  settled.  If  a  party,  after  this 
statute,  resided  forty  days  in  a  tenement  under  the  yearly  value  of  10/.,  he  was 
irremovable,  and  gained  a  settlement.  If  he  occupied  a  tenement  of  greater 
annual  value,  he  could  not  be  removed  at  any  time;  and,  by  residing  forty  days. 
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he  gained  a  settlement.     The  1  Jac.  2,  c.  17,  s.  3,  after  reciting  that  poor  per- 
sons at  their  first  coming  to  a  parish  do  commonly  conceal  themaelTes,  enacts 
that  the  forty  days'  continuance  of  a  person  in  a  parish^  intended  to  make  a 
settlement,  shall  foe  accounted  from  the  time  of  delivery  of  notice  in  writing  of 
the  house  of  his  abode,  &c.  to  one  of  the  churchwardens  or  overseers  of  the 
poor  of  the  parish  to  which  he  shall  so  remove.     That  enactment  manifestly 
applies  to  cases  where  the  tenement  was  under  the  value  of  10/.,  and  the  occu- 
pier was  removable  within  the  forty  days.     At  that  time,  there  was  no  settle- 
ment by  rating ;  but  as  the  object  of  the  notice  in  writing  was  publicity,  and  as 
that  object  would  be  equally  well  attained  when  a  party  was  rated  to  and  paid 
parish  rates,  the  statute  3  &  4  W.  &  M.  c.  11,  s.  6,  enacts,  ''that  if  any  person 
who  shall  come  to  inhabit  in  any  parish,  shall  be  charged  with  and  pay  his  share 
toward  the  public  taxes  or  levies  of  the  parish,  then  he  shall  be  deemed  to  have 
a  legal  settlement  in  the  same,  though  no  such  notice  in  writing  be  delivered,  as 
was  thereby  before  required."     The  manifest  object  of  the  legislature  was  to 
substitute  for  the  notice  in  writing  to  the  parish  officers  (which  was  required  in 
cases  only  where  a  tenement  was  under  the  value  of  10/.)  the  rating  by  the  par- 
tM)'7'\  ish  officers;  which  rating  was  considered  by  the  legislature*  to  imply 
^  notice  had  by  them  of  the  party's  coming.     Then  (the  settlement  under 
this  act,  by  payment  of  parochial  taxes,  being  given  in  cases  only  where  the 
tenement,  in  respect  of  which  they  were  paid,  was  under  the  value  of  10/.,) 
followed  the  statute  35  G.  3,  c.  101,  which,  in  s.  4,  enacts,  ''that  no  person 
shall  gain  a  settlement  by  being  charged  with  and  paying  his  share  towards  the 
public  taxes  or  levies  of  the  parish,  for  and  on  account  of  any  tenement  not 
being  of  the  yearly  value  of  10/."     Now  it  may  be  conceded,  that  if  the  statute 
3&4  W.  &  M.  c.  11,  s.  6,  had  given  a  settlement  by  rating  generally,  the 
statute  35  G.  3,  c.  101,  s.  4,  would  only  repeal  that  settlement  in  respect  of 
tenements  under  the  yearly  value  of  10/. :  but  the  former  statute  gave  the  set- 
tlement by  rating,  only  where  the  tenement  was  under  the  value  of  10/.     The 
whole  of  that  head  of  settlement  is  therefore  abolished  by  the  last-mentioned 
act.    [Parele,  J.    According  to  your  argument,  a  party  might  have  gained  a 
settlement  if  rated  for  a  tenement  of  5/.  per  annum,  but  not  if  rated  for  one  of 
500/.]    The  notice  in  writing,  for  which  payment  of  rates  was  afterwards  sub- 
stituted, was  required  in  cases  only  where  the  tenement  was  of  less  value  than 
10/. ;  a  settlement  by  payment  of  rates,  was  given,  therefore,  where  the  tene- 
ment was  under  that  vdue,  and  in  no  other  case.     Since  the  statute  6  G.  4, 
c.  57,  no  question  can  arise  as  to  settlement  by  rating,  because,  even  if  that 
head  of  settlement  still  subsisted  at  the  passing  of  the  act,  all  the  same  circum- 
stances are  now  required  to  make  a  good  settlement  by  rating,  as  by  renting  a 
tenement. 

Denman,  C.  J.  The  statute  3  &  4  W.  &  M.  c.  11,  s.  6,  enacts,  "that  if 
toofii  ^°J  person  who  shall  come  to  inhabit  *in  any  parish  shall  be  charged 
'^  ^  with  and  pay  his  share  towards  the  public  taxes  or  levies  of  the  parish, 
then  he  shall  be  deemed  to  have  a  legal  settlement  in  the  same,  though  no  such 
notice  in  writing  be  delivered,  as  is  thereby  before  required."  It  makes  no  dis- 
tinction as  to  the  value  of  the  property  in  respect  of  which  he  is  to  be  charged. 
It  would  be  too  much  to  say  that  the  intention  of  the  legislature  was  to  give  a 
settlement  by  rating  in  those  cases  only  where  notice  was  before  required  to  be 
given  to  the  parish  officers.  The  judgments  which  have  been  relied  upon,  in 
Rex  V.  Islington,  1  East,  283,  and  Rex  v,  Pcnryn,  5  M.  &  S.  443,  were  con- 
sidered with  due  respect  and  attention,  and  overruled,  in  the  case  of  Rex  v.  St. 
Pancras,  2  B.  &  C.  122.     The  order  of  sessions  must  be  confirmed. 

Park£,  J.     I  am  of  the  same  opinion.     There  is  a  time  when  a  point,  even 
of  sessions-law,  ought  be  considered  as  settled. 
Taunton  and  Patteson,  Js.,  concurred.         Order  of  sessions  confirmed. 
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♦The  KING  v.  The  Inhabitante  of  THRELKELD.     Nov,  17. 

Under  the  statute  56  Gr.  3,  c.  139,  s.  2,  when  an  apprentice  is  bound  from  one  parish  into 
another,  notice  must  be  given  to  the  overseers  of  the  latter,  though  both  be  in  the  same 
countj  and  jurisdiction  of  the  peace. 

On  appeal  against  an  order  of  two  justices,  whereby  William  Thompson  was 
removed  from  the  township  of  Keswick,  in  the  county  of  Cumberland,  to  the 
township  of  Threlkeld  in  the  same  county,  the  sessions  confirmed  the  order  of 
removal,  subject  to  the  opinion  of  this  Court  on  the  following  case : — 

The  pauper,  a  poor  boy  of,  and  then  legally  settled  in,  the  township  of 
Threlkeld,  in  the  county  of  Cumberland,  was,  in  February,  1819,  pursuant  to 
an  order  of  two  justices  of  that  county,  bound  apprentice  by  the  churchwardens 
and  overseers  of  the  poor  of  Threlkeld,  to  E.  Foster  of,  and  residing  within,  the 
township  of  Keswick  in  the  same  county,  by  indenture  for  a  term  therein  men- 
tioned. The  township  of  Keswick  is  within  the  parish  of  Crosthwaite,  and  is 
about  four  miles  distant  from  the  township  of  Threlkeld,  which  is  in  the  parish 
of  Greystoke.  Each  township  maintains  its  own  poor  separately,  and  both 
parishes  are  in  the  same  county,  and  within  the  jurisdiction  of  the  peace  of  the 
two  justices  who  made  the  order  for  the  binding,  and  who  afterwards  signed 
their  allowance  of  the  indenture.  No  notice  was  given  to  the  overseers  of  the 
poor  of  Keswick,  or  to  any  of  them,  of  the  intention  to  bind  out  such  apprentice, 
nor  did  any  of  the  overseers  of  that  township  attend  the  justices  who  signed 
their  allowance  of  the  indenture,  or  either  of  them,  and  admit  such  notice,  but 
the  binding,  as  well  as  the  service  and  residence  under  '^'it,  was  in  all  i-^oqa 
other  respects  such  as  would  confer  a  settlement  upon  the  pauper  in  Kes-  *■ 
wick.  The  question  for  the  opinion  of  this  Court  was,  whether  such  notice  was 
necessary  under  the  circumstances  above  stated. 

Sir  James  Scarlett  and  Armstrong  in  support  of  the  order  of  sessions.  Notice 
to  the  overseers  of  Keswick,  in  the  township  into  which  the  pauper,  was  to  be 
bound,  was  necessary  in  this  case  by  the  statute  56  G.  8,  c.  139,  s.  2  ){a)  and 

(fl)  By  section  1,  it  is  enacted,  "that  before  any  child  shall  be  bound  apprentice  by 
the  overseers  of  the  poor  of  anj  parish,  township,  Ac,  such  child  shall  be  carried  before 
two  justices  of  the  county,  Ac,  wherein  such  parish,  &c.,  shall  be  situate,  who  shall  in- 
quire into  the  propriety  of  binding  such  child  apprentice  to  the  person  to  whom  it  shall 
be  proposed  by  such  overseers  to  bind  such  child,  and  such  justices  shall  particularly  in- 
quire and  consider  whether  such  person  reside,  or  have  his  place  of  business  within  a 
reasonable  distance  from  the  place  to  which  such  child  shall  belong,''  &c.,  and  shall,  if 
they  see  fit,  examine  the  father  and  mother,  and  shall  make  such  other  inquiries  as  are 
there  directed ;  and  if  they,  upon  such  inquiry,  think  it  proper  that  such  child  should  be 
bound  apprentice  to  such  person,  such  justices  "shall  thereupon  order  that  the  overseer 
of  the  place  to  which  such  child  shall  belong  shall  be  at  liberty  to  bind  such  child 
apprentice  accordingly,  which  order  shall  be  delivered  to  such  overseer  as  the  warrant 
for  binding  such  child  apprentice,  and  such  order  shall  be  referred  to  by  the  date 
thereof,  and  the  names  of  the  said  justices  in  the  indenture  of  apprenticeship  of  such 
child ;  and  after  such  order  shall  have  been  made,  such  justices  shall  sign  their  allow- 
ance of  such  indenture  of  apprenticeship  before  the  same  shall  be  executed  by  any  of  the 
other  parties  thereto.  Provided  always,  that  no  such  child  shall  be  bound  apprentice  to 
any  person  residing,  or  having  any  establishment  in  trade  at  which  it  is  intended  that 
such  child  shall  be  employed  out  of  the  same  county,  at  a  greater  distance  than  forty 
miles,"  &c. 

Sec.  2.  "And  be  it  further  enacted,  that  in  all  cases  where  the  residence  or  establish- 
ment of  business  of  the  person  to  whom  any  child  shall  be  bound  shall  be  within  a  differ- 
ent county  or  Jurisdiction  of  the  peace  from  that  within  which  the  place  by  the  officers 
whereof  such  child  shall  be  bound  shall  be  situate,  and  in  all  other  cases  where  theJQS- 
tices  of  the  peace  for  the  district  or  place  within  which  the  place  by  the  officers  whereof 
such  child  shall  be  bound  shall  be  situated,  and  who  shall  sign  the  allowance  of  the  in- 
denture by  which  such  child  shall  be  bound,  shall  not  have  jurisdiction,  every  indenture 
by  which  such  child  shall  be  bound  shall  be  allowed  as  well  by  two  justices  of  the  peace 
for  the  county  or  district  within  which  the  place  by  the  oflficers  of  which  such  child 
shall  be  bound  shall  be  situated,  as  by  two  justices  of  the  peace  for  the  county  or  district 
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^^i  1  the  directions  of  the  not  as  to  the  '^'aUowance  of  the  indenture  not  having 
^  been  followed,  then,  by  s.  5,  no  settlement  is  gained.  In  Rex  v.  Newark- 
upoD-Trent,  3  B.  &  C.  59,  it  was  decided  that  such  notice  was  necessary  to  be 
giren  by  the  OTerseers,  where  the  parish  into  which  the  apprentice  was  to  be 
bound  was  within  a  different  jurisdiction  from  the  binding  parish,  though  in 
the  same  county ;  and  the  question  in  this  case  is,  whether  the  statute  applies 
equally  where  the  two  parbhes  are  within  the  same  county,  and  neither  of  them 
within  any  separate  jurisdiction.  The  ar^ment  of  Uolroyd,  J.,  in  Ilex  y. 
Newark-upon-Trent,  applies  here;  his  opinion  was,  that  the  intent  of  the  act 
^^2»^,  was  that  notice  *8hould  be  given  to  the  overseers  of  the  parish  in  which 

"  "J  the  apprentice  is  intended  to  serve,  whether  the  binding  were  in  the 
same  or  a  different  county.  And  Lord  Tenterden,  who  differed  from  the  other 
Judges,  admitted  that  there  was  no  reason  for  expressly  requiring  notice  to  the 
parish  officers  where  the  binding  is  into  another  county,  which  might  not  be 
urged  with  almost  equal  force  to  a  binding  in  tlie  same  county.  The  overseers 
of  a  parish  at  one  extremity  of  a  county,  are  not  likely  to  be  better  acquainted 
with  the  circumstances  of  a  parish  at  the  other  extremity  than  with  those  of  an 
adjoining  parish  though  situate  in  a  different  county.  Then,  if  it  be  consistent 
with  the  general  policy  of  the  act  that  notice  should  be  given  in  cases  where  the 
binding  is  in  the  same  county,  the  language  of  that  part  of  the  proviso  in 
sect.  2,  which  requires  notice  to  be  given,  is  sufficiently  large  to  comprehend 
cases  where  the  two  parishes  are  in  the  same  county.  The  circumstance  of 
that  proviso  being,  in  the  printed  statute,  part  of  the  second  section,  ought  not 
to  confine  it,  in  point  of  construction,  to  cases  mentioned  in  that  and  not  in  the 
preceding  section  ;  for,  in  the  parliamentary  rolls,  the  clauses  are  not  so  distin* 
guished. 

F.  FoUock  and  Aglionhy  oontri.  If  it  be  held  that  notice  is  necessary  to  be 
given  in  all  cases  to  the  overseers  of  the  parish  into  which  the  apprentice  is  to 
be  bound,  a  part^  will,  in  this  case,  be  deprived  of  a  settlement  without  any 
express  words  in  the  act  of  parliament  for  that  purpose.  In  Rex  v.  Newark- 
"^331  vpon-Trent,  3  B.  &  C.  80,  Lord  Tenterden  says,  ''As  to  some  of  the 
^  '''directions,  the  statute  is  introductive  of  a  new  law  ]  and  as  a  non-com- 
pliance with  its  directions  will  prevent  the  gaining  of  a  settlement,  I  apprehend 
thaty  according  to  general  principles,  the  construction  of  the  statute  must  not  be 
carried  beyond  the  plain  and  obvious  meaning  of  the  language  of  the  directions, 
upon  any  supposition  that  a  case  not  within  such  meaning  may  be  within  the 
mischief  intended  to  be  remedied,  or  within  the  reason  upon  which  the  direction 
may  be  supposed  to  have  been  enacted.''  Section  1,  which  applies  to  every  case 
of  the  binding  of  a  parish  apprentice,  says  nothing  of  notice.  Section  2,  is  con- 
fined to  certain  particular  bindings  with  reference  to  the  local  authorities  of  the 

within  which  the  place  shall  be  situated  wherein  each  child  shall  be  intended  to  serve : 
Provided  always,  that  no  indenture  shall  be  allowed  by  any  justice  of  the  peace  for  the 
couDty  into  which  such  child  shall  be  bound,  who  shall  be  engaged  in  the  same  busi- 
ness, employment,  or  manufacture  in  which  the  person  to  whom  such  child  shall  be 
bound  is  engaged ;  and  notice  shall  be  given  to  the  overseers  of  the  poor  of  the  parish 
or  place  in  which  such  child  shall  be  intended  to  serve  an  apprenticeship,  before  any  jus- 
tice of  the  peace  for  the  county  or  district  within  which  such  parish  or  place  shall  be, 
shall  allow  such  indenture,  and  such  notice  shall  be  proved  before  such  justice  shall  sign 
such  indenture,  unless  one  of  such  overseers  shall  attend  such  justice  and  admit  such 
notice." 

Sec.  3.  « Provided  always,  that  the  allowance  of  two  justices  of  the  peace  for  the 
county  in  which  such  child  shall  be  intended  to  serve  an  apprenticeship  shall  be  situated, 
shall  be  valid  and  effectual,  although  such  place  may  be  situated  in  a  town  or  liberty 
Mthin  which  any  other  justices  of  the  peace  may,  in  other  respects,  have  an  exclusive 
jurisdiction." 

Sect.  5.  "  That  no  settlement  shall  be  gained  by  any  child  who  shall  be  bound  by  the 
officers  of  any  parish,  township,  or  place,  by  reason  of  such  apprenticeship,  unless  such 
<^er  shall  be  made,  and  such  allowance  of  such  indenture  of  apprenticeship  shall  be 
Bigned  as  hereinbefore  directed." 


108        Rex  v.  Inhabs.  of  Threlkeld.    M.  T.  1832.     [*229 

♦The  KING  v.  The  Inhabitante  of  THRELKELD.     Nov.  17. 

Under  the  statute  56  G.  3,  c.  139,  s.  2,  when  an  apprentice  is  bound  from  one  parish  into 
another,  notice  must  be  given  to  the  overseers  of  the  hitter,  though  both  be  in  the  same 
county  and  jurisdiction  of  the  peace. 

On  appeal  against  an  order  of  two  justices,  whereby  William  Thompson  was 
removed  from  the  township  of  Keswick,  in  the  county  of  Cumberland,  to  the 
township  of  Threlkeld  in  the  same  county,  the  sessions  confirmed  the  order  of 
removal,  subject  to  the  opinion  of  this  Court  on  the  following  case : — 

The  pauper,  a  poor  boy  of,  and  then  legally  settled  in,  the  township  of 
Threlkeld,  in  the  county  of  Cumberland,  was,  in  February,  1819,  pursuant  to 
an  order  of  two  justices  of  that  county,  bound  apprentice  by  the  churchwardens 
and  overseers  of  the  poor  of  Threlkeld,  to  E.  Foster  of,  and  residing  within,  the 
township  of  Keswick  in  the  same  county,  by  indenture  for  a  term  therein  men- 
tioned. The  township  of  Keswick  is  within  the  parish  of  Crosthwaite,  and  is 
about  four  miles  distant  from  the  township  of  Threlkeld,  which  is  in  the  parish 
of  Oreystoke.  Each  township  maintains  its  own  poor  separately,  and  both 
parishes  are  in  the  same  county,  and  within  the  jurisdiction  of  the  peace  of  the 
two  justices  who  made  the  order  for  the  binding,  and  who  afterwards  signed 
their  allowance  of  the  indenture.  No  notice  was  given  to  the  overseers  of  the 
poor  of  Keswick,  or  to  any  of  them,  of  the  intention  to  bind  out  such  apprentice, 
nor  did  any  of  the  overseers  of  that  township  attend  the  justices  who  signed 
their  allowance  of  the  indenture,  or  either  of  them,  and  admit  such  notice,  but 
the  binding,  as  well  as  the  service  and  residence  under  '^'it,  was  in  all  r:|:oQO 
other  respects  such  as  would  confer  a  settlement  upon  the  pauper  in  Kes-  '-  " 
wick.  The  question  for  the  opinion  of  this  Court  was,  whether  such  notice  was 
necessary  under  the  circumstances  above  stated. 

Sir  James  Scarlett  and  Armstrong  in  support  of  the  order  of  sessions.  Notice 
to  the  overseers  of  Keswick,  in  the  township  into  which  the  pauper  was  to  be 
bound,  was  necessary  in  this  case  by  the  statute  56  G.  3,  c.  139,  s.  2  ;(a)  and 

(a)  By  section  1,  it  is  enacted,  "that  before  any  child  shall  be  bound  apprentice  bj 
the  overseers  of  the  poor  of  any  parish,  township,  Ac,  such  child  shall  be  carried  before 
two  justices  of  the  county,  Ac,  wherein  such  parish,  Ac,  shall  be  situate,  who  shall  in- 
quire into  the  propriety  of  binding  such  child  apprentice  to  the  person  to  whom  it  shall 
be  proposed  by  such  overseers  to  bind  such  child,  and  such  justices  shall  particularh-  in- 
quire and  consider  whether  such  person  reside,  or  have  his  place  of  business  within  a 
reasonable  distance  from  the  place  to  which  such  child  shall  belong,"  ^c,  and  shall,  if 
they  see  fit,  examine  the  father  and  mother,  and  shall  make  such  other  inquiries  as  are 
there  directed;  and  if  they,  upon  such  inquiry,  think  it  proper  that  such  child  should  be 
bound  apprentice  to  such  person,  such  justices  "  shall  thereupon  order  that  the  overseer 
of  the  place  to  which  such  child  shall  belong  shall  be  at  liberty  to  bind  such  child 
apprentice  accordingly,  which  order  shall  be  delivered  to  such  overseer  as  the  warrant 
for  binding  such  child  apprentice,  and  such  order  shall  be  referred  to  by  the  date 
thereof,  and  the  names  of  the  said  justices  in  the  indenture  of  apprenticeship  of  such 
child ;  and  after  such  order  shall  have  been  made,  such  justices  shall  sign  their  allow- 
ance of  such  indenture  of  apprenticeship  before  the  same  shall  be  executed  by  any  of  the 
other  parties  thereto.  Provided  always,  that  no  such  child  shall  be  bound  apprentice  to 
any  person  residing,  or  having  any  establishment  in  trade  at  which  it  is  intended  that 
such  child  shall  be  employed  out  of  the  same  county,  at  a  greater  distance  than  forty 
miles,"  kc. 

Sec.  2.  ^' And  be  it  further  enacted,  that  in  all  cases  where  the  residence  or  establish- 
ment of  business  of  the  person  to  whom  any  child  shall  be  bound  shall  be  within  a  dtfrr- 
ent  county  or  jurisdiction  of  the  peace  from  that  within  which  the  place  by  the  officers 
whereof  such  child  shall  be  bound  shall  be  situate,  and  in  all  other  cases  where  the  jus- 
tices of  the  peace  for  the  district  or  place  within  which  the  place  by  the  officers  whereof 
such  child  shall  be  bound  shall  be  situated,  and  who  shall  sign  the  allowance  of  the  in- 
denture by  which  such  child  shall  be  bound,  shall  not  have  jurisdiction,  every  indenture 
by  which  such  child  shall  be  bound  shall  be  allowed  as  well  by  tw^o  justices  of  the  peace 
for  the  county  or  district  within  which  the  place  by  the  officers  of  which  such  child 
shall  be  bound  shall  be  situated,  as  by  twojtuiicea  of  the  peace  for  the  county  or  district 
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^«^  1  the  directionB  of  the  act  as  to  the  ^aUowance  of  the  indenture  not  having 
-^  heen  followed,  then,  by  b.  5,  no  settlement  is  gained.  In  Rex  v.  Newark- 
npon-Trent,  3  B.  &  C.  59,  it  was  decided  that  sach  notice  was  necessary  to  be 
given  by  the  overseers,  where  the  parish  into  which  the  apprentice  was  to  be 
bound  was  within  a  duifferent  jurisdiction  from  the  binding  parish,  though  in 
the  same  county ;  and  the  question  in  this  case  is,  whether  the  statute  applies 
equally  where  the  two  parishes  are  within  the  same  county,  and  neither  of  them 
within  any  separate  jurisdiction.  The  argument  of  Holroyd,  J.,  in  Kex  v. 
Newark-upon-Trent,  applies  here ;  his  opinion  was,  that  the  intent  of  the  act 
^09  -I  was  that  notice  '^'should  be  given  to  the  overseers  of  the  parish  in  which 
'  '"-'  the  apprentice  is  intended  to  serve,  whether  the  binding  were  in  the 
same  or  a  different  county.  And  Lord  Tenterden,  who  differed  from  the  other 
Judges,  admitted  that  there  was  no  reason  for  expressly  requiring  notice  to  the 
parish  officers  where  the  binding  is  into  another  county,  which  might  not  be 
urged  with  almost  equal  force  to  a  binding  in  the  same  county.  The  overseers 
of  a  parish  at  one  extremity  of  a  county,  are  not  likely  to  be  better  acquainted 
with  the  circumstances  of  a  parish  at  the  other  extremity  than  with  those  of  an 
adjoining  parish  though  situate  in  a  different  county.  Then,  if  it  be  consistent 
with  the  general  policy  of  the  act  that  notice  should  be  given  in  cases  where  the 
blading  is  in  the  same  county,  the  language  of  that  part  of  the  proviso  in 
sect.  2,  which  requires  notice  to  be  given,  is  sufficiently  large  to  comprehend 
cases  where  the  two  parishes  are  in  the  same  county.  The  circumstance  of 
that  proviso  being,  in  the  printed  statute,  part  of  the  second  section,  ought  not 
to  confine  it,  in  point  of  construction,  to  cases  mentioned  in  that  and  not  in  the 
preceding  section ;  for,  in  the  parliamentary  rolls,  the  clauses  are  not  so  distin- 
guished. 

F.  roUock  and  Aglionhy  contri.  If  it  be  held  that  notice  is  necessary  to  be 
given  in  all  cases  to  the  overseers  of  the  parish  into  which  the  apprentice  is  to 
be  bound,  a  party  will,  in  this  case,  be  deprived  of  a  settlement  without  any 
express  words  in  the  act  of  parliament  for  that  purpose.  In  Kex  v,  Newark- 
«OQQ-i  upon-Trent,  3  B.  &  C.  80,  Lord  Tenterden  says,  '<As  to  some  of  the 
"  ^  ^directions,  the  statute  is  introductive  of  a  new  law;  and  as  a  non-com- 
pliance with  its  directions  will  prevent  the  gaining  of  a  settlement,  I  apprehend 
that,  according  to  general  principles,  the  construction  of  the  statute  must  not  be 
carried  beyond  the  plain  and  obvious  meaning  of  the  language  of  the  directions, 
upon  any  supposition  that  a  case  not  within  such  meaning  may  be  within  the 
mischief  intended  to  be  remedied,  or  within  the  reason  upon  which  the  direction 
may  be  supposed  to  have  been  enacted."  Section  1,  which  applies  to  every  case 
of  the  binding  of  a  parish  apprentice,  says  nothing  of  notice.  Section  2,  is  con- 
fined to  certain  particular  bindings  with  reference  to  the  local  authorities  of  the 

within  which  the  place  shall  be  situated  wherein  such  child  shall  be  intended  to  serve : 
ProTided  always,  that  no  indenture  shall  be  allowed  bj  anj  justice  of  the  peace  for  the 
couQty  into  which  snch  cbild  shall  be  bound,  who  shall  be  engaged  in  the  same  busi- 
ness, employment,  or  manufacture  in  which  the  person  to  whom  such  cbild  shall  be 
bound  is  engaged ;  and  notice  shall  be  given  to  the  overseers  of  the  poor  of  the  parish 
or  place  in  which  such  child  shall  be  intended  to  serve  an  apprenticeship,  before  any  jus- 
tice of  the  peace  for  the  county  or  district  within  which  such 'parish  or  place  shall  be, 
sb^ll  allow  snch  indenture,  and  such  notice  shall  be  proved  before  such  justice  shall  sign 
such  indenture,  unless  one  of  such  overseers  shall  attend  such  justice  and  admit  such 
notice." 

Sec.  3.  "  Provided  always,  that  the  allowance  of  two  justices  of  the  peace  for  the 
coantyin  which  such  child  shall  be  intended  to  serve  an  apprenticeship  shall  be  situated, 
shall  be  valid  and  effectual,  although  such  place  may  be  situated  in  a  town  or  liberty 
▼ithio  which  any  other  justices  of  the  peace  may,  in  other  respects,  have  an  exclusive 
jurisdiction." 

Sect.  5.  "  That  no  settlement  shall  be  gained  by  any  child  who  shall  be  bound  by  the 
officers  of  any  parish,  township,  or  place,  by  reason  of  such  apprenticeship,  unless  such 
order  shall  be  made,  and  such  allowance  of  such  indenture  of  apprenticeship  shall  be 
ligned  as  hereinbefore  directed.'^ 
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justices  of  peace.  It  is  said  that  the  sentence  beginning  with  the  words  "j^ro- 
vided  always/*  must  apply  to  the  whole  fonner  part  of  the  act;  but  the  words 
"that  no  indenture  shall  be  allowed  by  any  justice  of  the  peace  /or  the  county 
into  which  such  child  shall  he  hound,"  plainly  shew  that  it  must  be  confined  to 
cases  where  the  binding  is  from  one  county  into  another,  which  are  the  cases 
included  in  the  enactment  immediately  preceding.  Then,  the  sentence  begin- 
ning with  the  words  "and  notice  shall  be  given  to  the  overseers,"  &c.,  forms  a 
second  part  of  the  same  proviso.  It  does  not  begin  with  the  words  "provided 
also,"  but  is  connected  with  the  preceding  sentence  by  the  conjunction  and.  It 
is  therefore  confined  to  the  cases  mentioned  in  the  preceding  sentence,  viz.,  to 
those  in  which  an  allowance  of  an  indenture  by  justices  of  two  different  juris- 
dictions is  required. 

Penman,  C.  J.  The  pauper  gained  a  settlement  in  Keswick,  unless  he  was 
prevented  fjom  so  doing  by  the  66  G.  3,  c.  139,  s.  6,  which  enacts,  "  tliat  no 
settlement  *shall  be  gaiucd  by  any  child  who  shall  be  bound  by  the  offi-  r^oQi 
cers  of  any  parish,  &c.,  by  reason  of  such  apprenticeship,  unless  such  ^ 
order  shall  be  made,  and  such  allowances  of  such  indenture  of  apprenticeship 
shall  be  signed  cm  hereinbefore  directed.*'  It  is  said  here  that  there  have  not 
been  such  an  order,  and  such  allowances  of  the  indenture  signed  as  by  the  ax^t 
directed,  and  I  am  of  that  opinion.  The  act  of  parliament  contains  a  proviso 
(s.  2),  that  "  notice  shall  be  given  to  the  overseers  of  the  poor  of  the  parish  or 
place  in  which  such  child  shall  be  intended  t6  serve  an  apprenticeship,  before 
any  justice  of  the  peace  for  the  county  or  district  within  which  such  parish  or 
place  shall  be,  shall  allow  such  indenture,  and  such  notice  shall  be  proved  before 
such  justice  shall  sign  such  indenture,  unless  one  of  such  overseers  shall  attend 
such  justice  and  admit  such  notice."  Now  here  the  sessions  have  found  tbat  no 
notice  was  given  to  the  overseers  of  Keswick,  nor  did  the  overseers  of  that  parish 
attend  before  the  justices  and  admit  such  notice.  But  it  is  contended  that  notice 
is  not  necessary  in  a  case  where  the  binding  parish,  and  that  in  which  the  ap- 
prentice is  to  be  bound,  are  within  the  same  county,  and  consequently  within 
the  jurisdiction  of  the  same  magistrates.  But  the  object  of  the  legislature  being, 
as  may  be  collected  from  the  preamble,  that  every  possible  precaution  should  be 
taken  in  the  binding  out  of  the  poor  apprentice,  it  is  manifest  that  the  same 
necessity  for  notice  may  exist  in  either  case.  It  seems  to  me  absurd  to  say  that 
merely  passing  the  boundary  of  the  county  should  render  that  necessary  in  one 
case  which  was  not  so  in  another.  The  provision  that  "  no  settlement  shall  be 
gained  unless  such  order  shall  be  made,"  &c.,  is  for  the  advantage  of  the  ^  ^.^or 
apprentice,  because  it  *then  becomes  the  interest  of  the  officers  of  the  *■ 
binding  parish  to  take  care  that  the  apprentice  shall  be  well  bound.  With  all 
deference  to  the  opinion  of  Lord  Teuterden  in  Rex  v.  Newark-upon-Trent,  3  B. 
&  C.  59,  and  admitting  that  the  different  clauses  of  this  act  of  parliament  arc 
not  easily  reconcileable  with  each  other,  I  think  that  the  proviso  as  to  notice  in  the 
second  section  is  not  confined  to  cases  where  the  two  parishes  are  situate  in  dif- 
ferent counties,  but  that  it  extends  to  all  the  cases  mentioned  in  the  first  section 
as  well  as  the  second.  There  are  no  words  to  control  or  limit  that  construction; 
it  is  beneficial  to  the  apprentice,  and  by  adopting  it  we  do  not  violate  the  gram- 
matical sense  of  the  language  used  by  the  legislature. 

Parke,  J.  I  am  of  the  same  opinion.  The  doctrine  that  an  act  of  parlia- 
ment is  to  be  construed  so  as  to  favour  settlements,  has  been  long  and  justly 
exploded.  There  is  no  rule  of  law  which  calls  on  us  to  put  a  strict  construction 
on  this  act  of  parliament.  We  must  endeavour,  therefore,  to  discover  the  inten- 
tion of  the  legislature  and  carry  it  into  effect,  if  the  language  used  will  warrant 
us  in  so  doing ;  and  the  question  is,  whether,  putting  a  proper  grammatical  con- 
struction on  the  proviso,  it  is  confined  to  cases  where  the  two  parishes  arc  situate 
in  different  counties,  and  consequently  within  the  jurisdiction  of  different  magis- 
trates, or  extends  to  those  where  the  parishes  are  in  the  same  county  and  juris- 
diction.    The  circumstance  of  its  being  printed  as  part  of  the  second  section 


235] 


4  Babnewall  &  Adolphus.  Ill 


can  make  no  difference  in  the  construction;  because,  on  the  parliament  rolln,  the  acts 
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*are  not  diyided  into  sections.  Now,  the  terms  of  the  proviso  arc,  "  and 
notice  shall  be  given  to  the  overseers  of  the  poor  of  the  parish  in  which 
sach  child  shall  be  intended  to  serve  an  apprenticeship,  before  any  justice  of  the 
peace  for  the  county  or  district  within  which  such  parish  shall  be,  shall  allow 
such  indenture,  and  such  notice  shall  be  proved  before  such  justice  shall  sign 
such  indenture.''  The  language  would  be  more  accurate  if  it  had  been  siiid 
"before  he  shall  allow,  and  before  he  shall  make  the  order  for  the  binding/' 
but  the  word  aUow  is  used  in  the  statute  as  common  to  both.  The  language, 
therefore,  of  the  proviso  is  sufficiently  large  to  include  cases  where  the  parishes 
are  in  the  same,  as  well  as  where  they  are  in  different  counties,  and  the  sense 
and  reason  of  the  thing  seem  to  require,  also,  that  it  should  extend  to  each  class 
of  cases.  I  thought  also  reason  required  th  it  the  first  part  of  the  proviso  should 
be  general,  but  as  a  different  opinion  was  expressed  by  some  of  the  judges  on 
that  point  in  Rex  v,  Newark-upon-Trent,  3  B.  &C.  71,  84,  I  do  not  wish  to  give 
any  decisive  opinion  upon  it;  if,  however,  the  first  part  of  the  proviso  extends 
to  all  cases,  the  second  undoubtedly  does,  and  if  the  first  docs  not  so  apply,  no 
reason  can  be  given  why  the  second  should  not.  Upon  the  whole,  I  think  that 
the  opinion  delivered  by  Holroyd,  J.,  in  Rex  v,  Newark-upon-Trcnt,  is  perfectly 
correct,  that  notice  was  necessary  to  be  given  in  this  case,  and  that,  for  want  of 
such  notice,  no  settlement  was  gained  in  Keswick. 

Taunton,  J.  I  frankly  acknowledge  there  are  some  expressions  in  tho 
*.^o^.-|  second  section  which  I  do  not  ^perfectly  understand,  but  they  are  not 
^^  material  to  the  question  before  the  Court.  I  see  enough  to  convince  ine 
that  the  order  of  sessions  is  right.  That  part  of  section  2,  which  begins  with 
the  words  "  and  notice  shall  be  given,"  is  a  general  enactment,  applicable  to  all 
the  cases  embraced  in  the  fii-st  section.  As  to  the  part  which  begins  with  "  pro- 
vided always  that  no  indenture  shall  be  allowed,"  &c.  I  am  by  no  means  satis- 
fied that  those  are  not  words  of  general  enactment ;  but,  however  that  may  be, 
the  words  respecting  notice  are  undoubtedly  general ;  and  the  sense  and  reason 
of  the  thing  require  that  they  should  be  so.  There  may  bo  as  much  reason  for 
requiring  notice  in  a  case  where  the  two  parishes  are  in  the  same  county,  as 
where  they  are  in  different  counties.  Two  parishes  in  the  same  county  may  be  at 
a  great  distance  from  each  other,  and  two  parishes  in  different  counties  may  be 
adjoining  each  other;  and  it  is  manifest  that  notice  may  be  as  necessary  in  the 
one  case  as  the  other.  Where,  indeed,  the  two  parishes  are  in  different  counties, 
notice  need  not  be  given  to  the  overseers  of  the  master's  parish  until  the  parties 
go  before  the  magistrate  having  jurisdiction  over  that  parish :  but  where  tlic 
two  parishes  are  in  the  same  county,  the  notice  must  be  given  before  the  inden- 
ture be  allowed.     The  order  of  sessions  must  be  confirmed. 

Patteson,  J.  I  am  of  the  same  opinion.  I  think  that,  by  sect.  2,  notice 
is  required  to  be  given  to  the  overseers  in  all  cases.  The  early  part  of  sect.  2, 
rer|uires  that  the  indenture  shall  be  allowed  by  the  magistrates  having  jurisdic- 
tion over  the  place  from  which  the  apprentice  is  to  be  Dound,  as  well  as  by  the 
^^Qg-i  magistrate  of  the  place  into  which  the  apprentice  is  to  be  *bound.  If 
-*  the  parishes  are  within  different  jurisdictions,  two  sets  of  justices  are 
required  ;  if  within  the  same,  only  one :  but  in  the  latter  case,  they  are  magis- 
trates for  each  parish.  Where  there  are  to  be  two  allowances,  notice  need  not 
be  given  to  the  overseers  of  the  master's  parish  till  the  parties  go  to  the  second 
fcet  of  jus  tices,  because  they  are  the  persons  who  are  to  make  the  order ;  but 
where  there  is  only  one  set  of  justices,  notice  must  be  given  to  the  overseers  of 
the  master's  parish  before  the  indenture  be  allowed  by  the  justices  making  the 
order.     I  am^  therefore,  of  opinion  that  the  order  of  sessions  was  right. 

Order  of  sessions  confirmed. 
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The  KING  v.  The  Justices  of  NORFOLK.    Nov.  19. 

By  the  statute  17  G.  2,  c.  38,  it  is  discretionary  in  magistrates  to  commit  an  outgoing 
churchwarden  or  overseer  who  neglects  or  refuses  to  account. 

The  appeal  against  the  accounts  of  the  overseers  of  the  poor  of  the  parish  ol 
Brancaster,  having  been  heard  at  the  January  sessions,  1831,  was  dismissed, 
2  B.  &.  Ad.  944.  An  information  was  afterwards  laid  against  L.  Sims,  who 
had  been  one  of  the  churchwardens,  for  not  having  rendered  an  account  pursu- 
ant to  the  17  G.  2,  c.  38.  A  summons  having  been  granted  against  him,  he 
appeared  by  attorney,  and  it  was  proved  that  he  was  eighty  years  of  age,  Tery 
infirm,  and  although  he  had  been  elected  churchwarden,  he  had  never  been  sworn 
in,  and  that,  although  he  signed  the  poor  rates,  he  had  never  interfered  in  their 
collection  or  received  any  of  the  parish  moneys.  The  justices,  under  these  cir- 
cumstances, having  *refused  to  commit  him,  a  rule  was  obtained  calling  r^f^^'^ 
upon  the  justices  and  Sims  to  shew  cause  why  a  mandamus  should  not  *■  *"" 
be  directed  to  the  justices  to  issue  their  warrant  of  commitment  pursuant  to  the 
statute. 

F.  Pollock  and  KeUi/  now  shewed  cause.  The  commitment  to  gaol,  uuthorized 
by  this  statute,  is  a  judicial  act.  Section  1  requires  the  outgoing  churchwardens 
and  overseers,  yearly,  to  "deliver  to  the  succeeding  overseers  a  just,  true,  and 
perfect  account  in  writing  of  all  sums  of  money  by  them  received,  or  rated  and 
assessed  and  not  received,  and  also  of  all  moneys  paid  by  such  churchwardens 
and  overseers  so  accounting,  and  of  all  other  things  concerning  their  said  office." 
Here,  Sims  had  no  account  to  render ;  but  assuming  that  he  was  bound  to  ac- 
count, section  2  is  not  imperative  on  the  magistrates  to  commit,  but  gives  them 
a  discretionary  power  to  do  so  or  not ;  the  words  of  that  section  being,  that  in 
case  such  churchwardens  and  overseers  shall  refuse  or  neglect  to  account,  **it 
shall  and  may  he  lawfuV*  for  the  justices  to  commit. 

Palmer  contrd.  Sims  acted  as  overseer  by  signing  the  rate;  and,  by  the 
statute,  he  is  bound  to  deliver  in  an  account,  not  only  of  all  sums  of  money 
received,  but  of  moneys  rated  and  assessed  and  not  received,  and  of  all  other 
things  concerning  the  office. 

Denman,  C.  J.     The  justices  were  satisfied  that,  under  the  circumstances  of 
this  case,  there  was  no  ground  for  commitment;  and  the  statute  autliorizesy  hut 
does  not  compel,  them  to  commit.     There  is  no  ground,  *therefore,  for  r^^io 
issuing  a  mandamus  to  the  magistrates;  and  the  rule,  as  to  them,  must  ■- 
be  discharged  with  costs,  but,  as  to  Sims,  without  costs. 

Parke,  J.  Sims  ought  to  have  rendered  some  account.  The  magistrates, 
however,  having  exercised  their  discretion  and  refused  to  commit  him,  I  think  the 
rule  should  be  discharged,  as  to  them,  with  costs,  and  without  costs  as  to  Sims. 

Taunton,  J.  concurred. 

Patteson,  J.  I  am  of  the  same  opinion.  Sims  ougBt  certainly  to  have  de- 
livered some  account ;  because  the  statute  requires  that  he  shall  render  an  ac- 
count of  the  moneys  rated  and  assessed  and  not  received,  and  of  all  other  things 
concerning  his  office.  Hule  discharged. 


*RUBERY  V,  STEVENS  and  Another.  [*241 

"Where  the  residue  of  a  term  of  years  becomes  vested  in  executors,  and  the  yearly  ralae 
is  less  than  the  reserved  rent,  the  executors  are  still  liable  in  the  debet  and  detinet  as 
assignees,  for  so  much  of  the  rent  as  the  premises  are  worth. 

The  plaintiff  having  declared  in  covenant  for  rent  at  26/.  a  year,  the  defendants  pleaded 
t'lat  they  were  only  chargeable  as  executors;  that  the  term  came  to  them  as  such,  that 
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the  premises  were  of  less  yearly  ralve  than  the  said  rent  of  26/.,  tiz.  of  no  valae,  and 
that  thej  had  fallj  administered,  Ac  Replication,  that  the  premises  were  of  the  jearlj 
Tsloe  of  26/.;  issue  thereon.  At  the  trial  the  jearlj  value  was  found  by  the  jury  to 
be2«^: 
Held,  that  the  replicatioB  was,  in  sobstance,  that  the  premises  were  of  some  value;  that 
the  issue  was  merely  informal,  and  cured  by  verdict;  and  that  the  plaintiff  might  re- 
coTer  the  arrears  of  rent  at  the  rate  fixed  by  the  jury. 

CovsKANT  by  reversioner,  aflainst  the  defendants  as  assigneeB  of  a  term  in 
certaia  premises  demised  by  in^ntore  at  the  yearly  rent  of  26^ :  breach,  non- 
paymeat  of  the  rent  for  two  years.  Plea,  that  the  defendants  on^t  not  to  be 
charged  with  rent  otherwise  than  as  execntors,  in  the  detinet  only :  they  then 
stated  that  the  term  oame  to  them  as  executors  of  one  Peter  Walxer,  and  con- 
tinued as  follows: — ''And  the  defendants  farther  say,  that  the  said  demised 
premises,  &o.,  at  the  time  of  the  death  of  the  said  P.  W.  were,  and  from  thenoe 
hitherto  have  been,  and  still  are,  of  much  less  yearly  value  than  the  value  of 
the  said  rent  of  262.  a  year  so  by  the  said  indenture  reserved  as  aforesaid,  that 
is  to  say,  the  same  premises  during  all  the  time  aforesaid  were  and  still  are  of 
DO  value  whatever."  The  {dea  concluded  with  a  plene  administravit.  Beplica- 
tion,  that  the  premises  at  the  time  of  Walker's  death  were,  and  from  thenoe 
hitherto  have  been,  and  still  are,  of  the  yearly  value  of  26/. :  upon  which  aver- 
ment issue  was  joined.  At  the  trial  before  Lord  Tenterden,  Cf.  J.,  at  the  sit- 
tings in  Middlesex  after  Hilary  term  1832,  his  Lordship  left  it  to  the  jury  to 
say  what  had  been  the  annual  value  of  the  premises  during  the  time  in  ques- 
tion; they  found  it  to  have  been  20Z.,  and  gave  a  verdict  for  the  plaintiff  for 
Mioi  arrears  at  that  rate;  but  leave  was  given  to  the  defendants  to  move  to 

^  Center  a  nonsuit,  on  the  grounds,  that  the  issue  between  the  parties  was, 
in  substance,  whether  or  not  the  premises  were  of  the  value  stated  in  the  decla- 
ration; that  they  had  been  proved  not  to  be  of  that  value;  and,  therefore,  that 
the  defendants  were  not  liable  to  any  amount,  otherwise  than  as  executors.  A 
rule  nisi  having  been  obtained, 

Sir  James  Scarlett  and  Cottingham  shewed  cause  in  the  present  term.  If 
the  premises  were  of  any  value,  the  defendants  are  liable  as  assignees.  Their 
defence  is,  in  substance,  that  they  have  derived  no  profit  whatever  from  the 
premises,  and  consequently  are  not  chargeable  as  assignees,  but  as  executors 
only;  and  that  as  executors  they  have  fully  administered  all  the  effects  that 
came  to  their  hands.  But  it  being  found  that  the  premises  were  of  some  value, 
they  are  liable  to  assignees  to  that  extent:  1  Wms.  Saund.  112,  note(c)  5th 
edit.(a).  It  is  true  the  plea  states  the  premises  to  have  been  of  less  value  than 
"^^43 1  ^^^"  ^  jeBXy  that  is  to  say,  of  no  value,  *and  the  plaintiff  replies  to  this, 

J  that  they  were  of  the  yearly  value  of  26?. ;  upon  which  averment  issue 
has  been  joined.  But  the  actual  sum  stated  in  the  replication  is  not  important ; 
the  material  averment  in  the  plea  is,  that  the  premises  were  of  no  value;  and 
that  being  so,  the  mention  of  a  particular  amount  in  the  replication  does  not 
render  such  amount  an  essential  part  of  the  issue.  The  question  is,  were  the 
premises  of  some  value  or  none?     "When  a  material  allegation  is  traversed  in 

(a)  The  result  of  the  cases  is  there  stated  as  follows : — "  If  an  executor  be  lued  in  his 
representatiye  capacity  for  rent  accruing  in  his  own  time,  either  in  deht  or  corenant, 
where  the  lease  is  by  deed,  or  in  debt  or  assumpsit  for  use  and  occupation,  where  the  lease 
is  OQt  by  deed,  he  may  plead  plent  admmittravitf  and  under  that  plea  may  shew  that  the 
land  yields  no  profit,  and  that  he  has  no  assets  aliunde ;  but  if  the  land  yields  a  profit 
equal  to  the  rent,  he  will  fail  on  a  plea  of  plene  administravit,  for  he  is  bound  to  apply 
the  profits  of  the  land  towards  payment  of  the  rent  in  the  first  instance,  and  his  not  doing 
io  will  be  a  devastayit;  if,  therefore,  the  land  yields  some  profit,  but  less  than  the  rent,. 
it  ihonid  seem  that  his  plea  should  be  plene  administravit  pneter  the  profit.  If,  on  the 
other  hand,  the  executor  be  sued,  as  he  may  be«when  he  enters  and  is  in  the  actual  occu- 
pation, in  his  individual  capacity  as  assignee  of  the  term,  in  debt  on  a  lease  by  deed,  he 
must  plead  specially  that  he  holds  only  as  executor,  that  the  lands  yield  no  profit,  or  less 
than  the  rent,  and  pray  whether  he  shall  be  charged  otherwise  than  in  the  detinet;  in 
covenant,  he  must  plead  the  same  matters  specially." 
Vol.  XXIV.— 8 
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an  improper  or  inartilficial  manner,  the  iasae  taken  npon  it  is  merely  an  informal 
one,  which  is  held  to  be  aided  after  verdict  by  the  statute  32  H.  8,  c.  30."  2 
Wms.  Saund.  319,  note  (6).     Cobb  v.  Bryan,  3  B.  &  P.  348. 

Camphdl  and  Jotaph  Addt$on,  oontri.  The  ffSt  of  the  plea  is,  that  the  de- 
fendants are  not  liable  as  assignees,  but  as  executors  only;  and  the  qnestion  on 
which  that  depends  is,  whether  or  not  the  premises  were  equal  in  value  to  the 
rent  reserved.  It  is  laid  down  in  the  note  cited  from  1  Wms.  Saund.  112,  that 
if  the  executor  be  sued  as  assignee  of  the  term,  "  he  must  plead  specially 
that  he  holds  only  as  executor,  that  the  land  yields  no  profit,  or  I^ss  Aan  the 
rent,  and  pray  whether  he  shall  be  charged  otherwise  than  in  the  detinet/'  If 
the  plaintiff  meant  to  insist  that  the  premises,  though  of  less  value  than  the  rent 
reserved,  had  still  yielded  something,  that  should  have  been  averred  as  an  answer 
to  the  plene  administravit :  the  misapplication  of  such  profit,  whatever  it  might 
be,  would  have  been  a  devastavit  by  the  executors.  In  Bolton  v.  Canham, 
PoUexf.  125,  (S.  C.  1  Ventr.  271),  an  executor  sued  in  the  debet  and  detinet 
for  24:01,  rent,  pleaded  *that  the  premises  were  of  less  value  than  the  r^^ 
rent,  to  wit,  of  the  value  of  100/.  only,  and  that  he  had  folly  adminis-  ^ 
tered ;  and  the  Court  was  of  opinion,  that  if  this  had  been  the  only  matter 
pleaded,  it  might  have  been  a  good  bar.  Billinghurst  v.  Speerman,  1  Sali. 
297,  is  to  the  same  effect.  If  the  premises  are  worth  less  than  the  rent,  it 
is  damnosa  haercditas,  and,  with  reference  to  the  question  of  liability  as 
assignee  or  as  executor,  it  is  the  same  as  if  they  were  worth  nothing.  The  Take 
specified  in  these  pleadings  was  therefore  material ;  and  the  plaintiff,  haying 
proved  a  less  value  cannot  recover.  Besides,  if  it  was  competent  to  him 
to  tender  issue  on  the  question  whether  or  not  the  premises  were  of  a»jf 
value,  he  has  not  used  words  which  have  that  effect.  Our.  adv,  tui^. 

Denman,  C.  J.,  in  the  course  of  this  term  delivered  the  judgment  of  the 
Court. 

There  are  two  questions  in  this  case.  The  first,  whether  the  substance  of  this 
plea  is,  that  the  tenements  demised  were  not  of  the  valu€  of  the  rent ;  or  that 
they  were  of  no  value  whatever. 

The  second,  whether,  if  the  latter  be  the  substance  of  the  plea,  the  plaintiff 
is  entitled  to  judgment  on  this  issue  upon  the  facts  found  bv  the  jury. 

Upon  referring  to  the  authorities,  and  considering  the  case,  we  are  of 
opinion  that  the  plaintiff  upon  these  pleadings  is  entitled  to  a  verdict. 

It  is  clearly  settled  that  the  executor  of  a  termor  cannot  waive  the  term, 
but  that  he  must  either  renounce  or  accept  the  executorship  in  toto :  and  if 
he  accept  the  ^executorship,  and  enter  on  the  demised  premises,  he  is  r^245 
chargeable  as  assignee  in  an  action  of  debt  or  covenant  for  the  arrears  of  '- 
rent  due  after  his  entry,  de  bonis  propriis.  But  as  the  rent  may  be  of  greater 
value  than  the  land,  it  would  be  a  greater  hardship  on  the  executor  in  that  case 
to  charge  him  personally  in  his  own  right  with  the  full  amount  of  the  rent 
And  it  is  quite  clear  from  the  authorities  that  he  is  not  so  chargeable.  But 
then  arises  the  question,  whether  he  be  personally  liable,  in  that  event,  as 
assignee,  for  no  part  of  the  rent,  considering  it  as  an  entire  thtngj  for  the 
whole  of  which  he  must  be  so  liable  or  not  at  all ;  or  whether  the  rent  can  be 
apportioned,  and  he  is  liable  in  the  character  of  assignee  for  so  much  of  the  rent 
as  the  premises  are  worth.  Upon  reference  to  the  authorities  it  seems  that  the 
rent  is  in  this  case  to  be  apportioned,  and  the  executor  is  chargeable  personaUy 
for  so  much  of  the  rent  as  the  premises  are  worth. 

In  one  of  the  earliest  cases,  Hargrave's  case,  5  Coke,  31  b.,  it  was  adjudged 
that  in  an  action  against  the  executor  for  rent  due  in  his  own  time,  the  writ 
should  be  in  the  debet  and  detinet,  "  for  when  an  executor  takes  the  profits 
nothing  shall  be  assets  but  the  profits  above  the  rent :  as,  if  the  land  be  worth 
lOZ.  per  annum,  and  bi,  is  reserved,  in  that  case  nothing  shall  be  assets  but  the 
;5/.  above  the  rent." 

The  next  material  case  is  that  of  Helier  v.  Casebert,  reported  in  several  books. 
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In  1  Lot.  127|  Elelyiig  aajSy  '^  The  ezeoator  oannot  waive  the  term;  bat  ahall  be 
charged  in  the  detinety  on  which  the  assets  shall  oome  in  oaestion ;  and  if  he 
M±Qi  continues  the  possession,  he  shall  *be  charged  in  the  debet  and  detinet  in 
^  respect  of  ike  percqttum  of  the  profits,  whether  he  has  assets  or  not ;  to 
Thich  Twysden  Uffe&L" 

In  the  same  case,  1  Sid.  266,  it  is  stated  that  it  was  resolved  by  all  that  an 
execator  cannot  waive,  if  he  does  not  waive  the  executorship;  and  this  although 
the  testator  took  a  demise  of  land  which  is  worth  only  10^.  a  year,  rendering 
20/.  a  year,  this  contract  binds  the  executor  as  long  as  ne  has  assets;  but,  per 
Windham,  J.,  semble,  '^  that  if  an  action  in  this  case  is  brought  in  the  debet  and 
detinet,  and  the  executor  pleads  nil  debet,  and  on  the  evidence  it  appears  thai 
the  land  is  worth  only  10/.  a  year,  he  shall  have  a  verdict  for  10/.  a  year,  and 
for  the  other  10/.  the  lessor  shall  have  an  action  on  the  detinet  tantum,  because 
he  is  solely  liable  in  respect  of  the  contract.''     The  reporter  adds  a  query. 

There  b  an  argument  of  Pollexfen  when  at  the  bar,  in  his  reports,  p.  132, 
which  pkces  this  question  in  a  clear  point  of  view.  He  says,  ''  If  it  should  be 
admitted  that  in  such  case  where  the  rent  is  more  than  the  value  of  the  land,  in 
an  action  in  the  debet  and  detinet  the  defendant  shall  not  be  charged  for  the 
whole  rent,  yet  he  ousht  to  be  charged  for  so  much  as  the  land  is  worth.  This  I 
gronnd  upon  what  has  oeen  said,  that  if  an  action  in  the  debet  and  detinet  lie  where 
the  land  is  of  as  much  value  as  the  rent,  it  ou^ht  then  to  lie  for  cm  much  of  the 
rent  as  the  value  of  the  land  amounts  unto  in  the  debet  and  detinet :  then,  if  so, 
their  plea  is  pleaded  as  a  bar  to  the  whole  rent,  whereas  it  is  only  a  bar  to  part, 
via.,  to  the  60/.  over  and  besides  the  value ;  and  as  for  the  100/.,  by  his  own 
showing,  we  ought  to  recover,  for  by  his  own  showing,  he  is  chargeable  in  the 
debet  and  detinet  for  thaf 

»2iyi  *"In  debt  for  rent,  the  defendant  pleads  an  eviction  of  part  of  the 
-'  land,  and  sets  out  the  value :  this  is  only  a  bar  to  a  part  of  the  rent,  and 
if  be  pleads  nothing  to  the  rest,  judgment  must  be  against  him  for  the  whole.'' 
In  the  case  of  Buckley  v,  Pirk,  1  Salk.  817,  Chief  Justice  Parker  (Lord 
Macclesfield)  says,  ''If  the  rent  be  of  less  value  than  the  land,  as  the  law 
prima  facie  supposes,  so  much  of  the  profits  as  suffices  to  make  up  the  rent,  is  ap- 
propriate to  the  lessor,  and  cannot  be  applied  to  any  thing  else.  On  the  other 
hand,  if  the  rent  be  worth  more  than  the  land,  the  defeniknt  may  disclose  that 
by  special  pleading,  and  pray  judgment  whether  he  shall  be  charged  otherwise 
than  in  the  detinet  only." 

It  appears  to  us,  that  the  dictum  of  Windham  and  the  argument  of  Pollexfen 
are  well  founded  in  law :  for  if  the  profits  are  appropriated  to  the  lessor,  and  be- 
come a  personal  debt  due  from  the  executor  to  him,  where  they  are  equal  to'  or 
greater  than  the  rent,  why  should  they  not  be  equally  appropriated  to  the  lessor, 
and  equally  a  personal  dd}t  due  from  the  executor  where  they  are  less  ?  If  so, 
it  follows  that  the  plea  in  this  case,  which  is  pleaded  to  the  whole  rent  in  the 
declaration,  cannot  be  a  good  bar,  unless  it  shews  that  there  were  no  profits  at 
all.  If  they  had  been  less  than  the  rent,  and  therefore  covered  a  part  only,  that 
part  should  have  been  confessed,  and  the  plea  pleaded  to  the  remainder.  The 
substance  of  the  plea,  therefore,  must  be  taken  to  be,  that  the  demised  tene- 
ments toere  of  no  value  whatever. 

The  second  question  is,  as  to  the  form  of  the  issue :  and  whether  the  plaintiff 
be  entitled  to  judgment  ? 

The  jury  have  found  the  demised  tenements  to  be  worth  20/.  a  year  only. 
:^')  J  g  1       ^("The  substance  of  the  plea  being,  as  above  mentioned,  that  the  pre- 
^  mises  were  of  no  value,  we  think  tbit  the  substance  of  the  replication  is, 
that  they  were  of  some  value,  and  that  the  issue  is  merely  informal,  and  cured 
by  verdict. 

Lookine  on  the  allegations  on  both  sides,  there  is  an  averment  by  the  plaintiff, 
that  the  demised  premises  are  of  the  yearly  value  of  26/. ;  and  on  the  part  of 
the  defendant,  that  they  are  of  much  less  value  than  26/.,  that  is  to  say,  of  no 
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Taloe  whateveTy  wlueh  is  eqniYalent  in  saliBtaiioe  to  an  aUegaiion  Ui&t  they  arg 
not  of  the  value  of  26^.,  or  any  part  thereof. 

We  therefore  think  that  the  anhstanoe  of  the  usne  is,  whether  the  demised 
tenements  were  worth  any  thix^,  and  that  issue  ought,  on  the  faets,  to  he  found 
for  the  phuntiff.  If  they  are  of  any  value  whatever,  the  plea  is  falafied,  for 
it  oonstitntes  no  defence  to  the  action  for  the  whole  rent  unless  they  are  of  no 
value.  Rule  discharged. 


The  ElSOt  V.  The  Inhabitants  of  LEEDS. 

Under  the  statate  33  G.  3,  c  54,  s.  24,  (which  is  in  substance  the  same  as  12  Ann.  sL 
1,  c.  18,  8.  2,)  an  apprentice  bound  to  a  person  residing  in  a  parish  under  a  certificate, 
cannot  gain  a  settlement  bj  such  apprenticeship,  though  the  certificate  be  subsequently 
discharged,  and  he  afterwards  continue  to  serve  his  master  in  the  parish  for  forty  dajs. 
The  binding,  to  confer  a  settltment,  must  be  such  as  would,  at  the  time,  be  effectusl 
for  that  purpose. 

Onf  appeal  against  an  order  of  two  justices,  whereby  Nathaniel  Bowles,  his 
wife  and  children,  were  removed  from  the  township  of  Horton,  in  the  West 
Biding  of  Yorkshire,  to  the  parish  of  Leeds,  in  the  same  Riding,  the  sessioDs 
confirmed  the  order  subject  to  the  opinion  of  this  Court  on  the  following  case  :— 

The  pauper's  father  was  settled  in  Leeds.  In  1809  *the  pauper,  being  rnio* 
about  thirteen  years  of  age,  was  bound  apprentice  by  his  father  for  seven  ^ 
years  to  Joseph  Fox,  shoemaker,  who  was  then  residing  in  Horton,  under  a  cer> 
tificate  from  a  Friendly  Society.  Four  years  after  the  mdenture  was  made,  Fox 
took  a  &rm  for  a  year  in  Horton  at  40L,  which  he  occupied  for  the  year.  The 
pauper  continued  to  serve  his  master  for  seven  years  firom  the  date  of  the  in- 
denture. The  sessions,  being  of  opinion  that  the  pauper  had  not  gained  a  set- 
tlement by  such  apprenticeship,  confirmed  the  order.  The  case  was  argued  in 
the  course  of  this  term. 

Blackbume  and  MUner  in  support  of  the  order  of  sessions.  Under  the  statute 
33  Q.  3,  c.  54,  s.  24,ra)  no  settlement  was  gained  by  this  apprenticeship.  For 
that  purpose,  the  binoing  ought  to  be  to  a  master  who  is  at  ike  time  capable  of 
communicating  a  settlement.  By  3  W.  &  M.  c.  11,  s.  8,  binding  and  inhabita- 
tion confer  the  settlement :  if  the  master  is  not  settled  at  the  time  of  the  bind- 
ing, his  becoming  so  afterwards  will  not  enure  to  render  it  valid.  This  is  clearly 
to  DC  inferred  from  Rex  v.  Hinckley,  4  T.  R.  371.  Lord  Kenyon  there,  refer- 
ring to  12  Ann.  stat.  1,  c.  18,  s.  2,  (which  is  similar  to  the  clause  in  question 
of  33  Or.  3,)  says,  it  is  necessary  that  the  binding  should  be  such  as  would  confer 
a  settlement  by  service  under  the  master,  '<  for  the  legislature  intended  that  no 
act  whatever  of  this  sort  done  by  a  certificated  man  should  help  to  bind  the 
parish.'^  In  Rex  v.  Manningtree,  6  M.  &  S.  214,  the  son  of  a  certificated  per- 
son was  bound  apprentice,  before  he  came  of  age,  to  a  master  ^living  out  rnpiML 
of  the  parish ;  and  after  coming  of  age,  he  slept  more  than  forty  nights  ^ 
in  the  certificated  parish,  while  serving  under  the  apprenticeship.  There  was 
a  sufiicient  inhabitation  in  the  parish  after  he  was  emancipated,  to  have  con- 
ferred a  settlement,  but  the  binding  was  before :  and  the  Court  held,  on  that 
account,  that  no  settlement  was  gained.  In  Rex  v.  Great  Driffield,  8  B.  &  C 
684,  the  present  Question  was  raised,  but  not  decided.  Rex  v,  Nacton,  3  B.  & 
Ad.  543,  decided  last  term,  is  no  authority  in  favour  of  this  settlement,  for  there 
the  master  had  taken  a  tenement  in  the  certificated  parish  at  the  time  of  the 
binding;  and  was  then  irremoveable. 

(a)  The  material  part>oOhe  clause  is  giyen  in  the  judgment.  The  act  is  now  repealed. 
See  10  G.  4,  c.  66. 
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Sir  G.  A.  Lewin  and  Baines,  oontrd.  A  settlement  was  gained  by  this  ser- 
vice. In  St.  Maurice  v,  St.  Mary  Calendars^  Winchester,  Burr.  S.  C.  27,  which 
was  a  case  noder  12  Ann.  stat.  1,  c.  18,  s.  2.  Lord  Hardwicke  stated  the 
question  to  be,  ^'whether  the  apprentice  of  this  man  (a,  certificated  person) 
gained  a  settlement  in  St.  Mary's  by  serving  an  apprenticeship  to  him  there." 
After  reading  the  words  of  that  statute,  ''and  not  having  a/terwards  gained  a 
legal  settlement  in  such  parish,"  he  added, ''  which  brin^  it  to  this  question, 
whether  the  master  had  by  any  act  discharged  the  certificate,  and  gained  a  settle- 
ment in  the  parish  into  which  he  came  by  certificate."  In  Ivinghoe  v.  Stone- 
bridge,  1  Stra.  265,  the  pauper  was  bound  to  a  certificated  person,  who  subse- 
quently bought  an  estate  in  the  parish,  whereby  the  certificate  was  discharged, 
and  the  apprentice  afterwards  served  him  six  months :  the  facts  happened  before 
"^511  ^^^  statute  of  Anne,  but  the  Court  held,  that  even  if  they  had  ^occurred 
-'  since  that  act,  the  apprentice  would  have  gained  a  settlement.  Rex  v, 
Nacton,  3  B.  &  Ad.  543,  is  an  authority  in  favour  of  this  settlement.  If  the 
apprentice  himself,  in  the  present  case,  had  been  a  person  included  in  a  certifi- 
cate, the  question  would  have  been  different;  his  gaining  a  settlement  might  have 
been  contrary  to  the  express  words  of  9  &  10  W.  3,  c.  11,  which  provides  that 
no  person  who  shall  come  into  any  parish  by  a  certificate,  ''shall  be  adjudged 
hy  any  act  whcUsoever  to  have  procured  a  legal  settlement  in  such  parish," 
miless by  takinea  tenement  of  lOL  value,  or  executing  an  annual  office :  and, 
on  this  ground,  Ilex  v.  Manningtree,  6  M.  &  S.  214,  mav  be  distinguished  from 
the  present  case.  But  there  are  no  corresponding  words  m  33  0. 3,  c.  54,  s.  24, 
applicable  to  the  apprentice  of  a  certificated  person,  the  apprentice  himself  not 
being  so.  In  Rex  v.  St.  Peter's,  Derby,  1  T.  R.  218,  the  pauper  was  bound  to 
a  certificated  man,  who  afterwards  removed  into  a  different  parish,  under  a  new 
certificate;  but  the  pauper  served  him  more  than  forty  days  after  that  time  in 
the  original  parish;  and  it  was  held,  that  the  pauper  gained  a  settlement  there 
bj  such  service,  the  certificate  to  that  parish  having  been  discharged. 

Cur,  adv.  vuU. 

Benmam,  C.  J.  on  a  subsequent  day  of  the  term,  delivered  the  judgment  of 
the  Court 

The  question  in  this  case  was,  whether  a  pauper  had  gained  a  settlement  in 
the  parish  of  Horton.  The  pauper  was  bound  apprentice  to  a  master  who  was 
*2521  ^^  ^^^  ^^^  residing  at  Horton,  under  a  certificate  from  a  ^^endly 
-'  society,  but  before  the  term  of  apprenticeship  escpired  the  master  gained 
a  settlement  in  Horton  by  renting  a  tenement,  and  the  pauper  served  him  under 
the  indenture  of  apprenticeship  more  than  forty  days  after  that  time. 

The  question  turns  upon  the  proper  construction  of  the  33  G.  3,  c.  54,  s.  24, 
bj  whicn  it  is  enacted,  "  that  no  person  who  shall  be  an  apprentice  bound  by 
indenture  to  any  person  who  did  come  into  or  shall  reside  in  any  parish,  town- 
ship, or  place  under  the  authority  of  this  act,  and  not  a/terwards  having  gained 
d  kgal  settlement  in  mch  parish,  township,  or  place,  shall  gain  or  be  adjudged 
to  have  any  settlement  m  such  parish,  township,  or  place,  by  reason  of  such 
apprenticeship  or  binding ;  but  all  such  apprentices  shall  have  their  settlements 
io  such  parish,  township,  or  place,  as  if  Uiey  had  not  been  bound ;  any  act  or 
acts  of  parliament  to  the  contrary  notwithstanding."  These  words  are  copied 
nearly  verbatim  from  12  Ann.  stat.  1,  c.  18,  s.  2,  which  act  has  received  a  judi- 
cial construction  in  the  case  of  Rex  v.  Hinckley,  4  T.  R.  371,  by  which  case 
we  think  we  are  bound. 

That  case  differs  &om  the  present  in  one  circumstance  only,  vis.  that  in  that 
ease  the  pauper  having  been  bound  to  a  certificated  man,  was  afterwards  assigned 
to  another  person  in  tne  same  parish  who  was  under  no  disability ;  whereas  here 
the  pauper  continued  with  the  original  master  after  his  certificate  was  discharged. 
Bat  the  reasons  given  by  Lord  Kenyon,  in  delivering  the  judgment  of  the 
Court,  which  was  evidently  much  considered,  apply  to  the  present  case  as 
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much  as  to  that,  and  we  cannot  decide  in  this  case  that  the  *pauper  ^^ 
gained  a  settlement  without  over-ruling  Kex  v.  Hinckley,  4  T.  B.  371.    ^ 

The  words  of  the  statute  are  plain:  that  an  apprentice  bound  to  a  man  who 
did  come  into  or  shall  reside  in  a  parish  under  a  certificate,  and  not  afiericardt 
having  gained  a  settlement,  shall  not  by  such  apprenticeslup  or  binding  gsun  a 
settlement  in  that  parish,  but  shall  be  as  if  he  had  not  been  hound.  Now  the 
words  ''  not  afterwards  having  gained  a  settlement,''  are  grammaticallj  to  be 
referred  to  the  preceding  words  ^'come  into  or  reside,''  and  manifestly  point  to 
the  situation  of  the  master  at  the  time  of  the  binding.  If  the  master  be  resid- 
ing under  the  certificate  at  the  time  of  the  binding,  no  settlement  can  by  pos- 
sibility be  acquired  by  the  apprentice  in  the  certificated  parish,  notwithstandiog 
a  subseauent  removal  of  the  master's  disability;  but  it  is  otherwise  if  the  bind- 
ing is  after  the  discharge  of  the  certificate,  where  the  master  has  gained  a  settle- 
ment in  the  certificated  parish.  Lord  Kenyon  says,  "  it  is  necessary  that  the 
binding  should  be  such  as  would  be  capable  of  conferring  a  settlement  by  ser- 
vice under  the  original  master  in  that  place,  otherwise  no  settlement  can  be 
gained  there  by  virtue  thereof;  for  the  legislature  intended  that  no  act  whatever 
of  this  sort  done  by  a  certificated  man,  should  help  to  bind  the  parish."  Here, 
according  to  this  opinion,  the  binding  was  not,  at  the  time  it  took  place,  sach  u 
would  be  capable  of  conferring  a  settlement,  nor  could  any  subsequent  circum- 
stances make  the  binding  more  efficacious,  whatever  effect  they  might  have  on 
the  service :  the  ^consequence  is,  that  the  pauper  remained  as  u  he  had  ^^-a 
not  been  bound,  and  sained  no  settlement  in  Horton.  *- 

The  case  of  Ivinghoe  v.  Stonebridge,  1  Str.  265,  was  pressed  in  argument, 
but  in  that  case  the  service  expired  before  the  passing  of  the  statute  of  Anne, 
and  besides,  the  original  binding  was  not  to  a  certificated  person,  and  was  free 
from  all  objection. 

The  case  of  Bex  v,  St.  Peter's,  Derby,  1  T.  R.  218,  was  also  pressed.  It  is 
sufficient  to  say,  that  in  that  case  the  present  question  was  not  presented  to  the 
Court,  but  it  was  decided  without  argument,  on  the  sole  point,  whether  one  cer- 
tificate was  discharged  by  the  granting  of  another ;  and  the  case  was  also  prior 
to  Rex  V.  Hinckley,  4  T.  R.  371. 

Neither  does  our  opinion  militate  against  the  case  of  Rex  v.  Nacton,  3  B.  & 
Ad.  543,  decided  in  £aster  term  last;  for  that  case  proceeded  entirely  on  the 
ground  that  the  master  never  did  reside  under  the  certificate,  but  came  into  the 
parish  in  a  condition  to  obtain  a  settlement. 

Upon  the  whole  we  are  of  opinion  that  the  case  of  Rex  v,  Hinckley  must 
govern  the  present  decision,  and  that  the  order  of  sessions  must  be  affirmed. 

Order  of  sessions  affirmed. 


♦GODSON  V.  SANCTUARY.    Nov.  20.  [*255 

A  fieri  facias  was  sued  out  on  a  judgment  entered  up  under  a  warrant  of  attorney,  aod 
the  sheriff  seized  the  goods  before  ten  in  the  forenoon  of  13th  of  Angast,  and  sold  the 
same  ten  days  afterwards.  On  the  13th  of  October  following,  abont  noon,  a  commission 
issued  against  the  defendant,  under  which  he  was  declared  a  bankrupt : 

Held,  first,  that  the  seizure  of  the  goods  by  the  sheriff  was  a  sufficient  executing  or  levy- 
ing, within  the  meaning  of  those  words  in  the  statute  6  G.  4,  c.  16,  s.  81 ;  secondlr, 
that  more  than  two  calendar  months  had  elapsed  between  the  execution  and  the  issu- 
ing of  the  commission ;  thirdly,  that  although  the  execution  issued  on  a  judgment  en- 
tered up  in  pursuance  of  a  warrant  of  attorney,  yet,  haying  been  executed  more  than 
two  months  before  the  issuing  of  the  commission,  it  was  protected  by  8.  84,  and  not 
taken  out  of  that  section  by  the  proviso  in  s.  IDS.  Semble,  that  that  proriso  only  ap- 
plies to  executions  executed  within  two  calendar  months  before  the  issuing  of  a  com- 
mission. 

AOTION  on  the  case  against  the  defendant  as  sheriff  of  Sussex^  for  a  false 
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return  of  nulla  bona  to  a  writ  of  fi.  fa.,  usued  at  the  suit  of  the  plaintiff  against 
the  ffoods  and  chattels  of  one  A.  Weller.  Plea,  not  goiltj-  At  the  trial  before 
Lord  Tentenfen,  C.  J.,  at  the  Middlesex  sittings  after  ^nitj  term  1832,  the 
JTuy  found  a  yerdict  for  the  plaintiff  for  170/.  10s.,  subject  to  the  opinion  of 
this  Court  on  the  following  case : — 

On  the  12th  of  August,  1880,  a  judgment  was  signed  on  a  warrant  of  attor- 
ney (dated  the  4th  of  the  same  month)  by  the  plaintiff  against  A.  Weller,  and 
on  the  same  day  a  fieri  facias  was  issued  thereupon,  directed  to  the  defendant  as 
sheriff  of  Sussex,  indorsed  to  levy  170/.  10s.,  besides,  &c.,  and  was  delivered  to 
the  defendant  to  be  executed ;  and  he  issued  his  warrant,  in  pursuance  of  which 
the  sheriff's  officer,  shortly  before  eleven  o'clock  in  the  forenoon  of  the  13th  of 
Aogost,  entered  the  premises  of  Weller  and  took  possession  of  his  goods.  He 
remained  ten  or  twelve  days,  holding  such  possession,  and  then  sold  under  the 
writ  sufficient  of  such  goods  to  raise  the  above  sum  of  170/.  10s.,  poundage  and 
expenses,  and  received  the  amount. 

On  the  13th  of  October,  1830,  about  twelve  or  one  o'clock  in  the  afternoon, 
*2561  ^  <^™°^ission  of  bankrupt  issued  ^against  Weller,  under  which  he  was 
^  duly  found  and  declared  a  bankrupt.  The  act  of  bankruptcy  had  been 
committed  some  time  in  June,  1830.  The  assignees  having  indemnified  the 
sheriff,  the  money  was  paid  over  to  them,  and  the  defendant  made  his  return  as 
above  stated. 

Hutchinson  for  the  plaintiff.  The  plaintiff,  the  execution  creditor,  is  entitled 
to  recover,  because  his  execution  was  levied  more  than  two  months  before  the 
issuing  of  the  commission,  and  is  therefore  protected  by  6  G.  4,  c.  16,  s.  81, 
which  enacts,  '(that  all  executions  against  the  goods  and  chattels  of  such  bank- 
rupt bonft  fide  executed  or  levied  more  than  two  calendar  months  before  the  issu- 
ing of  such  commission,  shall  be  valid,  notwithstanding  any  prior  act  of  bank- 
mptcy  by  him  committed."  It  may  be  said,  fiirst,  that  the  seizure  of  the  goods 
by  the  sheriff  was  not  an  executing  or  levying  within  the  meaning  of  that  act; 
but  when  the  sheriff  entered  and  seized  the  goods,  the  property  was  divested  out 
of  the  bankrupt  and  vested  in  the  sheriff,  so  that  he  might  sell,  even  after  he 
was  out  of  office,  Ckrke  v.  Withers,  2  Ld.  Raym.  1072.  [Patteson,  J.  It 
was  held  by  a  great  majority  of  the  Judges  in  Giles  v,  Orover,  9  Bingh.  128, 
that  the  property  of  the  goods  seized  in  execution  is  not  out  of  the  bankrupt 
until  sale.]  The  plaintiff  might  have  compelled  the  sheriff  to  sell,  and  was  en- 
titled to  a  priority.  Stead  t?.  Gascoigne,  8  Taunt.  527,  could  not  have  been  de- 
cided as  it  was  if  that  were  not  the  law.  In  Sadler  v.  Leigh,  4  C&mpb.  195,  the 
point  was  not  taken ;  there  was  no  sale  in  that  case,  and  if  the  doctrine  to  be 
:,^gy  1  contended  for  on  the  part  of  the  ^defendant  is  right,  the  question  on  the 
-I  fraction  of  a  day  could  not  have  arisen.  [Patteson,  J.  As  between 
the  plaintiff  in  the  execution  and  the  sheriff,  the  latter  may  be  called  upon,  after 
seizure,  to  return  the  writ,  though  the  property  may  not  be  divested  out  of  the 
debtor.  Parke,  J.  This  execution  was  founded  on  a  judgment  entered  up  on 
a  warrant  of  attorney.  Does  not  the  proviso  in  section  108,  prevent  the  pkin- 
tiff  from  receiving  more  than  a  rateable  part  of  his  debt?(a)]  Here,  the  plain- 
tiff is  not  a  party  seeking  a  benefit  under  the  commission :  he  was  not  within  the 
108th  section  as  a  creditor  who,  at  the  time  of  the  bankruptcy,  had  security  for 
his  debt.     On  this  point  Wymer  v.  Kemble,  6  B.  *&  C.  479,  is  an  authority. 

(a)  By  that  section  it  is  enacted,  "That  no  creditor  having  secnritj  for  his  debt,  or 
having  made  any  attachment  in  Londoriy  or  any  other  place,  by  virtue  of  any  custom 
there  used,  of  the  goods  and  chattels  of  the  bankrupt,  shall  receive  upon  any  such  secu- 
rity or  attachment  more  than  a  rateable  part  of  such  debt,  except  in  respect  of  any  execu- 
tion or  extent  served  and  levied  by  seizure  upon,  or  any  mortgage  of  or  lien  upon  any 
part  of  the  property  of  such  bankrupt  before  the  bankruptcy :  provided  that  no  creditor, 
though  for  a  valuable  consideration,  who  shall  sue  out  execution  upon  any  judgment  ob- 
tained by  default,  confession,  or  nil  dicit,  shall  avail  himself  of  such  execution  to  the 
prejudice  of  other  fair  creditors,  but  shall  b6  paid  rateable  with  such  creditors.'' 
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There  an  actaal  sale  of  the  goods  had  taken  place  before  the  bankraptoy;  here 
it  had  not;  bat  the  seizaie  by  the  sheriff  was  two  months  before  ii^  commission 
iasaed. 

As  to  the  question,  whether  two  months  had  elapsed  between  the  letying  of 
the  execution  and  the  issuing  of  the  commisnon,  the  anthoiities  establish  that 
where  time  is  to  be  computed  from  an  act  done,  the  day  on  which  the  act  is  done 
is  to  be  included  in  the  computation,  Rex  v.  Adderley^  Doug.  463,  Castle  p^co 
V.  Burditt,  3  T.  R.  623,  ^Glassington  v,  Rawlins,  3  East,  407,  Cowie  v.  L  ^^^ 
Harris,  1  M.  &  M.  141 ;  but  upon  this  point  £x  parte  Farquhar,  1  Montague  k 
Mac.  7,  is  decisive.  According  to  these  cases,  the  two  months  would  not  include 
any  part  of  the  13th  of  October.  But  the  fraction  of  a  day  will  be  noticed  if 
necessary,  Thomas  v,  Desanges,  2  B.  &  A.  586,  Sadler  v,  Leigh,  4  Campb.  195; 
and  at  ail  events,  more  than  two  months  had  elapsed  between  eleven  o'clock  of 
the  forenoon  of  the  13th  of  August,  and  twelve  o'clock  at  noon  of  the  13th  of 
October. 

W,  ClarluoUj  contrd.  It  must  be  conceded,  since  the  case  of  Giles  v.  Grover, 
9  Bingh.  128,  that  the  seizure  of  goods  under  a  fi.  fa.  is  a  sufficient  levying  or 
executing  withing  the  meaning  of  this  statute;  but,  here,  two  months  had  oot 
elapsed  between  the  seizure  and  the  issuing  of  the  commission.  The  seizure 
took  place  on  the  13th  of  August;  the  commission  issued  on  the  13th  of  Octo- 
ber. There  cannot  be  three  thirteenths  in  two  months,  and  the  day  of  the 
seizure  must  be  excluded.  It  is  true  that  in  Cowie  v.  Harris,  1  M.  &  M.  141, 
where  a  commission  issued  on  the  14th  of  May,  Lord  Tenterden  held,  at  Nisi 
Ftius,  that  a  dealing  on  the  14th  of  March  was  not  invalid  as  being  less  than 
two  calendar  months  before  the  issuing  of  the  commission,  for  hQ  said  that  both 
days  could  not  be  reckoned  inclusively,  so  as  to  make  March  the  14th  not  <'  more 
than  two  calendar  months"  before  May  the  14th,  the  date  of  the  commission. 
But  that  opinion  is  at  variance  with  the  decision  of  the  Court  of  King's  Bench 
in  Hardy  v.  Ryle,  9  B.  &  C.  603,  which  was  an  action  against  a  justice  r^tAcg 
for  false  ^imprisonment;  the  plaintiff  there  was  dischar^  from  prison  ^ 
on  the  14th  of  December,  and  the  writ  in  the  action  issued  on  the  14th  of  June, 
and  it  was  held,  that  the  action  was  brought  within  six  calendar  months  after 
the  act  committed.  But  assuming  this  point  to  be  against  the  defendant,  the 
plaintiff  is  not  entitled  to  recover,  because  he  was  a  creditor  having  security  for 
his  debt;  and  he,  therefore,  is  to  receive  only  a  rateable  proportion  of  such  debt 
In  Wymer  v,  Kemble,  6  B.  &  C.  479,  there  was  a  sale  completed  before  the  act 
of  bankruptcy.  Notley  v.  Buck,  8  B.  &  C.  160,  is  in  point :  there  the  goods 
were  seized  before,  but  not  sold  till  after,  the  act  of  bankruptcy;  and  it  was  held 
tiiat  the  sheriff  was  not  justified  in  paying  over  the  money  to  the  execution 
cr^itor,  but  that  it  belonged  to  the  assignees. 

Hutchinson  in  reply.  The  plaintiff  was  not  a  creditor  having  security  for  his 
debt  at  the  time  of  the  baukruptcy,  for  the  sale  took  place  before  the  commis- 
sion issued.  The  case  is  clearly  within  the  eighty-first  section,  and  the  execution 
creditor  is  entitled  to  the  property  levied  by  seizure  two  months  before  the  issu- 
ing of  the  commission,  unless  that  right  is  divested  by  sect.  108.  There  are  no 
express  words  taking  away  the  right  given  by  sect.  81,  and  that  section  being 
clear  and  distinct,  ought  not  to  bo  controlled  by  a  subsequent  one  which  is 
ambiguous. 

Penman,  C.  J.  The  question  submitted  to  the  Court  is,  whether  the  execution 
was  levied  more  than  two  months  before  the  issuing  of  the  commission,  within 
♦the  meaning  of  the  6  G.  4,  c.  16,  s.  81.  We  may  assume  that  the  ex-  r^ocA 
ecution  was  bona  fide,  the  contrary  not  being  imputed.  The  first  point  ^ 
adverted  to  by  the  counsel  for  the  plaintiff  has  been  verv  properly  abandoned  by 
the  defendant's  counsel;  for  after  the  decisions  which  have  taken  place  on  the 
subject,  it  would  be  impossible  to  contend  that  the  seizure  by  the  sheriff  in  this 
case  was  not  a  levying  within  the  act.  rSee  Wray  v.  Lord  Egremont,  ante,  122.) 
Another  question  is,  whether  two  calenaar  months  elapsed  between  the  levying 
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oi  the  execution  and  the  issuing  of  the  oommission.  The  langaage  of  the  eighty- 
first  section  is,  '<  that  all  executions  hona  fide  executed  or  levied  more  than  two 
calendar  months  before  the  issuing  of  the  commission,  shall  be  valid,  notwith- 
standing any  prior  act  of  bankruptcy."  Now,  if  there  had  been  no  authority 
whatever  on  the  subject,  it  seems  to  me,  that  we  should  be  compelled  by  this 
section  to  ascertain  with  precision  the  time  when  the  two  things  took  place  : 
first,  the  time  at  which  the  execution  was  levied,  and  secondly,  the  time  at  which 
the  oommission  issued.  Here,  there  can  be  no  doubt  that  more  than  two  calen- 
dar months  did  elapse  between  those  two  proceedings.  The  authorities  which 
have  been  cited  to  this  effect  are  decisive.  Ex  parte  Farquhar,  1  Mont.  &  M. 
141,  is  precisely  in  this  point.  There,  on  a  petition  by  mortsagees  praying  for 
a  sale,  it  appeared  that  one  of  the  mortgages  was  executed  on  Uie  18th  of  Feoru- 
ary,  1826 ;  that  the  oommission  issued  on  the  18th  of  April  foUowing;  and  that 
an  act  of  bankruptcy  was  committed  before  or  on  the  18th  of  February,  1826. 
^g|-|  The  Yice-Chancellor  held,  that  the  two  calendar  months  expired  *on  the 
^  17th  of  April }  on  the  principle  that,  where  the  computation  of  time  was 
to  he  from  an  act  done,  the  day  on  which  such  act  was  done  waa  to  be  included, 
and  his  judgment  was  afterwards  confirmed  by  Lord  Chancellor  Lyndhurst.  Now 
that  it  is  an  express  authority  on  the  point  in  question ;  and  consequently,  this 
execution  is  protected  by  section  81,  unless  it  comes  within  the  proviso  at  the 
end  of  section  108.  I  am  of  opinion  that  section  81,  having  in  such  verv  dis- 
tinct and  general  terms  protected  all  executions  bona  fide  executed  or  levied 
more  than  two  months  before  the  issuing  of  the  commission,  the  words  of  section 
108  are  not  sufficiently  explicit  to  divest  the  execution  creditor  of  the  right  pre» 
rioQsly  given  by  section  81.  The  words  of  the  108th  section  are  very  large,  so 
as  to  make  it  almost  necessary  to  impose  some  limitation  on  their  meaning. 
There  would  be  mat  difficulty  in  contending,  nor  has  it  been  insisted  on  the 
part  of  the  defendant,  that  all  acts  of  bankruptcy  at  any  former  period  should 
over-ride  executions  of  this  sort.  I  think  that  section  108  does  not  so  far  con- 
trol section  81,  as  to  prevent  its  clear  and  distinct  words  from  operating  in  a 
case  of  this  description ;  I  am  therefore  of  opinion  that  the  execution  creditor, 
haring  levied  his  execution  more  than  two  months  before  the  issuing  of  the  com- 
mission, is  entitled  to  the  proceeds  of  the  goods,  and  consequently  that  the  sheriff 
made  a  false  return,  and  that  the  plaintiff  is  entitled  to  recover. 

Parke,  J.     I  am  of  the  same  opinion.     The  facts  of  the  case  are  shortly 
these :  the  plaintiff,  who  was  creditor  on  a  judgment  entered  up  on  a  warrant  of 
«n/»oi  attorney,  issued  a  fi.  fa.,  and  the  sheriff,  by  eleven  o'clock  of  the  *18th 
"-'  of  August,  seized  the  goods  of  the  bankrupt,  but  did  not  sell  until  some 
time  afterwards,  and  between  twelve  and  one  o'clock  of  the  18th  of  October  the 
oommisfflon  of  bankrupt  issued.     The  question  is,  whether  the  assignees  or  the 
execution  creditor  are  entitled  to  the  money  produced  by  the  sale  of  the  coods. 
The  first  point  is  (supposing  this  to  be  a  case  within  sect.  81).  whether  the  ex- 
ecution was  executed  or  levied  more  than  two  calendar  months  before  the  issuine 
of  the  commission.   Now,  first  as  to  the  meaning  of  the  words  executed  or  levied^ 
that  has  been  settled  by  numerous  decisions,  on  the  construction  of  the  21  Jac. 
ly  c.  19,  s.  9,  (where  the  words  used  are  ^'  served  and  executed,")  which  esta- 
hlish,  that  as  soon  afi  the  sheriff  seises  the  goods,  the  execution  is  executed. 
The  same  construction  must  be  put  upon  the  words  **  executed  or  levied'^  in  this 
statute,  and  therefore  supposing  the  plaintiff  to  be  entitled  to  the  benefit  of  sec- 
tion 81,  his  execution  was  executed  or  levied  by  eleven  o'clock  of  the  forenoon  of 
the  13th  of  August.     The  next  question  is,  whether  the  commission  was  issued 
more  than  two  calendar  months  from  that  time.     Now,  if  the  day  of  the  act 
done  is  to  be  taken  into  consideration,  bs  it  should  be,  according  to  the  argument 
adopted  by  the  Master  of  the  Eolls  in  Lester  v.  Garland,  15  Yes.  248,  as  appli- 
cahle  to  that  case,  where  the  plaintiff  is  privy  to  the  act,  then  the  day  of  the 
seizure  in  this  case  must  be  reckoned  as  one,  and,  consequently,  if  the  commis- 
sion issued  at  any  time  on  the  13th  of  August,  it  issued  more  than  two  calendar 
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months  after  the  execution.     Upon  this  point  Ex  parte  Farquhar,  1  Mont.  & 


Mac.  If  adjudged  first  by  the  yice-Chancellor  *Sir  J.  Leach,  and  aiter- 
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wards  by  Lord  Lyndhurst,  is  decisive.  Substituting  for  "  two  calendar 
months"  the  words  ''  one  day  before  the  issuing  of  the  commission/'  the  case 
will  be  clear.  As  the  13th  of  August  woidd  be  one  day  before,  any  time  on  the 
14th  of  August  would  be  more  than  one  day.  Besides,  if  here  the  fraction  of  a 
day  be  taken  into  account,  ^as  it  may  be,)  it  would  appear  that  more  than  two 
calendar  months  had  elapsed  between  the  time  of  the  seizure  and  the  issuing  of 
the  commission,  that  is,  between  eleven  o'clock  of  the  forenoon  of  the  13th  of 
August,  and  twelve  o'clock  of  the  13th  of  October,  because  sixty-one  complete 
days,  which  are  the  two  calendar  months,  would  have  elapsed  by  eleven  o'clock 
of  the  13th  of  October,  and  the  commission  did  not  issue  till  twelve  or  one 
o'clock  of  the  afternoon  of  that  day.  Making  the  computation  either  way,  the 
commission  issued  more  than  two  calendar  months  after  seizure,  which  is  suffi- 
cient to  entitle  a  creditor  to  a  preference  under  this  clause. 

The  next  question  is,  what  is  the  effect  of  sect.  108  ?  It  appears  to  me  that 
section  81  applies  to  all  executions  levied  more  than  two  months  before  the 
issuing  of  the  commission,  whether  founded  on  judgments  after  verdict  or  on 
judgments  by  default  or  confession,  the  words  of  that  section  being  general,  and 
not  in  any  way  limited  or  qualified;  and  that  the  108th  section  applies  only  to 
executions  on  judgments  by  default  or  confession,  or  nil  dicit,  where  the  seizure 
has  taken  place  within  the  two  calendar  months  before  the  issuing  of  the  com- 
mission. That  construction  will  reconcile  the  two  sections  of  the  act.  The 
108th  section,  however  obscure  in  its  terms  originally,  has  now  received  a  judi- 
cial construction  which  makes  it  tolerably  clear.  *The  creditor  who  has  fmca 
issued  execution  on  a  judgment  aft^r  verdict,  though  within  the  two  ^ 
months,  is  entitled  to  a  preference  if  the  seizure  was  before  an  act  of  bank- 
ruptcy ;  but  where  the  judgment  is  by  default  or  confession,  then,  to  entitle  the 
creditor  to  a  preference,  there  must  have  been  a  sale  as  well  as  a  seizure. (o) 

Taunton,  J.  I  am  of  the  same  opinion.  There  is  abundance  of  authority 
to  show  that  the  law  will  advert  to  the  fraction  of  a  day;  and  that  being  so,  the 
only  question  is,  whether  more  than  two  calendar  months  did  not  elapse  between 
eleven  o'clock  of  the  13th  of  August  and  twelve  at  noon  of  the  13th  of  October. 
Now  Lord  Holt,  in  an  anonymous  case  in  1  Salk.  44,  (reported,  2  Ld.  Baym. 
1096,  as  Fitzhugh  t;.  Bennington,)  says  that  it  has  been  adjudged,  (Herbert  v. 
Torball,  Keb.  589 ;  Sid.  162,)  that  if  one  be  bom  the  Ist  of  February,  at  eleven 
at  night,  and  the  last  of  January,  in  the  21st  year  of  his  age,  at  one  of  the  clock 
in  the  morning  he  makes  his  will  of  lands,  and  dies,  it  is  a  good  will,  for  he  was 
then  of  age.  Then,  if  he  become  of  age  on  the  31st  of  January,  he  of  course 
must  be  above  the  age  of  twenty-one  on  the  1st  of  February.  It  follows  by 
analogy,  therefore,  that  more  than  two  calendar  months  had  elapsed  at  the  time 
when  this  commission  issued. 

The  next  question  is,  whether  the  execution,  notwithstanding  the  proviso  of 
the  108th  section,  be  within  the  protection  of  the  81st.  The  language  of  that 
section  is  very  general,  and  applies  to  all  executions  whatever,  executed  two 
months  before  the  issuing  of  the  *commi8sion.  This  execution,  therefore,  rtopc 
is  within  its  protection,  unless  it  is  expressly  taken  out  of  it  by  section  L 
108.  That  section  appears  to  me  to  apply  to  executions  issued  within  two 
calendar  months,  or,  in  other  words,  to  such  executions  as  are  not  protected  by 
section  81 ;  and  if  that  be  so,  it  is  unnecessary  to  consider  the  cases  in  which  a 
judicial  construction  has  been  put  upon  section  108.  If  that  section  were  not 
limited  by  the  eighty-first,  there  would  be  no  period  of  limitation  whatever ;  an 
execution  issued  on  a  judgment  founded  on  a  warrant  of  attorney,  would  be 
liable  to  be  disturbed  at  the  distance  of  many  months,  or  even  years,  by  an  act 

(a)  See  Wymer  v.  Kemble,  6  B.  &  G.  4T9J  Notley  v.  Buck,  8  B.  &  C.  160.  Also  Cros- 
field  V,  Stanley,  ante,  87. 
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of  bankruptcy.  It  appears  to  me  that  the  eighty-first  section  was  intended  to 
interpose  a  sort  of  statutable  regulation^  and  to  establish  that  where  the  two 
months  had  not  begun,  the  execution  should,  in  all  cases  whatever,  be  protected. 
I  am  of  opinion,  therefore,  that  the  sheriff  made  a  false  return,  and  that  the 
plaintiff  is  entitled  to  recover. 

Patteson,  J.  I  am  of  the  same  opinion.  There  are  three  questions :  first, 
whether,  by  the  seizure  of  the  bankrupt's  goods,  the  execution  can  be  said  to 
have  been  executed  or  levied ;  secondly,  if  so,  whether  or  not  the  two  calendar 
months  had  elapsed  between  the  13th  of  August  and  the  13th  of  October;  and, 
thirdly,  whether  section  108  applies  to  this  case.  The  first  point  has  been 
abandoned  on  the  argument  for  the  defendant,  on  the  supposition  that  it  was 
adjudged  in  Giles  v.  Grover,  9  Bingh.  128 ;  but  the  point  there  decided  was, 
"^2661  ^^^  ^^  seizure  under  an  execution,  the  property  was  not  divested  out  of 
^  the  defendant  in  the  execution.  It  was  *there  pressed  very  much  in 
argument,  that  by  a  seizure  of  the  goods,  an  execution  was  always  considered 
executed  within  the  meaning  of  the  21  Jac.  1,  c.  19,  s.  9,  and  consequently  that 
the  property  in  the  goods  was  thereby  divested  out  of  the  debtor.  But 
although  it  was  admitted  that  ever  since  that  statute  the  law  had  been,  that  by 
seizure  the  execution  was  executed,  the  consequence  attempted  to  be  deduced 
from  it,  that  as  soon  as  the  seizure  took  place  the  property  was  divested  out  of 
the  debtor,  was  denied.  I  think  that  never  was  the  law.  At  all  events,  if  it 
ever  was  so  held,  the  contrary  was  decided  in  Oiles  v,  Orover,  2  Bingh.  128. 

As  to  the  second  question,  I  entirely  agree  with  my  Lord,  that  if  there  had 
been  no  decision  on  the  point,  the  language  of  the  act  requires  that  the  precise 
time  when  the  execution  was  executed,  and  the  precise  time  at  which  the  com- 
mission was  issued,  must  be  ascertained ;  and  the  case  of  Ex  parte  Farquhar, 
1  Mont.  &  Mao.  7,  is  quite  decisive,  that  more  than  two  months  had  elapsed  in 
the  present  case,  between  the  13th  of  August  and  the  13th  of  October. 

With  respect  to  the  third  question  it  is  sufficient  to  say  that  sect.  108,  in  my 
judgment  does  not  apply  to  any  case  protected  by  sect.  81,  and  that  makes  it 
unnecessary  to  consider  the  propriety  of  the  decisions  which  have  taken  place 
on  sect.  108,  which  I  believe  has  given  occasion,  within  a  few  years,  to  more 
litigation  than  any  section  in  any  act  of  parliament  ever  did. 

Judgment  for  the  plaintiff. 


*267]  *DOTLE  v,  POWELL. 

Goods  and  freight  were  insured  at  and  from  Liyerpool  to  Monte  Video  and  Bnenos  Ajres 
if  open,  or  the  ship's  final  port  of  discharge  in  the  River  Plate,  with  liberty  to  wait  two 
months  at  Monte  Video  if  needfnl,  at  a  premiam  of  five  guineas  per  cent.,  to  return  2/. 
per  cent,  for  risk  ending  at  Monte  Video  on  arriyal.  The  vessel  arrived  on  the  2d  of 
August  at  Monte  Video,  which  was  then  blockaded  by  an  enemy's  fleet  to  prevent  ves- 
sels passing  to  Buenos  Ayres.  The  blockade  did  not  cease  till  the  4th  of  October.  The 
vessel  afterwards  sailed  for  Buenos  Ayres,  and  was  lost:  Held,  that  the  risk  was  at  an 
end  as  soon  as  the  vessel  had  staid  two  months  at  Monte  Video,  and  that  the  under- 
writers were,  therefore,  discharged. 

Assumpsit  on  a  policy  of  insurance  upon  goods  and  freight  by  the  ship  Tri- 
ton, at  and  from  Liverpool  to  Monte  Video  and  Buenos  Ayres  if  open,  or  her 
final  port  of  discharge  in  the  Bivcr  Plate,  (with  liberty  to  wait  two  months  at 
Monte  Video  if  needful,)  at  a  premium  of  five  guineas  per  cent.,  to  return  21. 
per  cent,  for  risk  ending  at  Monte  Video  on  arrival.  The  declaration  averred  a 
total  loss  by  the  perils  of  the  seas.  At  the  trial  before  Lord  Tenterden,  C.  J., 
at  the  Middlesex  sittings  after  Trinitv  term  1881,  the  jury  found  a  verdict  for 
the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the  following  case : — 

The  plaintiff  was  master  and  owner  of  the  ship  Triton^  and  being  about  to 
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proceed  upon  the  voyage  aUfcer  mentioned^  caused  the  policy  in  qaestion  to  be 
effected.  The  phuntiff  sailed  on  board  the  Triton  from  Uverpool  for  Monte 
Video  and  Buenos  Ayres,  with  a  cargo,  (consisting  partly  of  go<Mi8  of  his  own,) 
on  the  7th  of  May,  1828.  The  yessel  arrived  on  the  2d  of  Angnst  at  Monte 
Video,  at  which  time  there  was  a  war  between  the  government  of  the  Brazils 
and  that  of  Boenoe  Ayres,  and  a  blockading  squadron  of  the  Brazilian  govern, 
ment  was  stationed  off  Monte  Video,  between  that  port  and  Buenos  Ayres,  to 
prevent  vessels  sailing  up  the  river  to  Buenos  Ayres ;  but  negotiations  were 
pending,  and  a  peace  was  shortly  expected.  The  phuntiff  having  discharged 
part  of  his  cargo  at  Monte  Video,  and  taken  in  ballast  and  some  goodb  for  Buenos 
Ayres,  took  a  ^convenient  position  for  sailing,  and  was  ready  to  sail  for  r^go 
Buenos  Ayres  on  the  28th  of  September,  and  would  have  proceeded  thi-  ^ 
ther,  but  that  he  was  prevented  as  after  mentioned.  Litelligenoe  arrived  at 
Monte  Video  on  the  12th  of  September,  that  peace  had  been  made;  but  peace 
was  not  ratified  until  the  30th  of  September,  and  intelliraioe  of  that  event  was 
received  at  Monte  Video  on  the  4th  of  October,  on  whidi  day  the  blockade  was 
raised  and  until  that  day,  the  squadron  remained  off  Monte  Video,  and  no  ves- 
sels with  cargoes  were  allowed  to  clear  out  for  Buenos  Ayres.  Those  vessels 
which  did  sail  were  in  ballast,  and  were  cleared  out  for  Valparaiso.  On  the  2d 
of  October,  notices  were  stuck  up  at  the  Mole  Head  and  at  the  custom-house, 
that  no  vessels  should  leave  Monte  Video  for  Buenos  Ayres  without  the  pay- 
ment of  certain  duties,  as  well  upon  the  goods  on  board,  as  upon  the  goods 
landed,  and  from  ten  to  fifteen  days  was  the  period  fixed  for  such  payment.  The 
master  (the  plaintiff),  on  the  2d  of  October  applied  to  the  consignees  of  his 
ship,  as  well  as  to  other  persons  on  shore,  to  pay  the  duties  on  his  cargo,  but 
without  effect.  On  the  5th  of  October  the  plaintiff,  taking  advantage  of  a  fog, 
clandestinely  sailed  from  Monte  Video  for  Buenos  Ayres  without  having  paid 
the  duties :  he  arrived  in  the  outer  roads  on  the  6th  of  October,  and,  on  the 
following  day,  in  the  inner  roads,  where  the  vessel  was  sunk  with  the  goods 
insured  on  board.  The  defendant  paid  into  Court  2  per  cent,  as  a  return  of 
premium  for  risk  ending  at  Monte  Video.  The  question  for  the  opinion  of  the 
Court  was,  wheth^,  under  the  terms  of  the  policy,  the  risk  was  determined  by 
the  stay  of  the  plaintiff  for  more  than  two  months  at  Monte  Video  ?  If  the 
Court  should  be  of  opinion  that  *it  was,  then  a  nonsuit  was  to  be  en-  r^enAO 
tered  j  if  otherwise,  a  verdict  for  the  plaintiff  for  such  sum  as  an  arbi-  ^ 
trator  should  award. 

The  case  was  argued  during  the  present  term. 

Kelly  for  the  plaintiff.  The  risk  was  not  determined  by  the  stay  of  the  ship 
at  Monte  Video  (though  for  more  than  two  months),  under  the  very  peculiar 
circumstances  of  this  case.  The  waiting  having  been  occasioned  bv  the  block- 
ade, was  not  one  contemplated  bv  the  policy  in  limiting  the  specified  time  to  two 
months.  The  instrument  must  be  construed  so  as  to  carry  into  effect  the  inten- 
tion of  the  parties,  living  the  construction  contended  for  by  the  defendant, 
wiU  have  the  effect  of  determining  the  risk,  under  whatever  circumstances  the 
staying  longer  than  two  months  occurred.  The  intention  of  the  parties,  when 
they  introduced  into  the  policy  the  liberty  to  stay  two  months,  was  to  substitute 
that  express  stipulation  for  the  one  which  the  law  would  otherwise  imply;  that 
the  vessel  should  not  wait  more  than  a  reasonable  time.  If  there  had  been  no 
express  liberty  to  stay  two  months  reserved  by  the  policy,  but  a  mere  liberty  to 
touch,  and  the  vessel,  having  arrived  at  Monte  Video,  had  been  detained  by  a 
sunerior  force  for  a  considerable  period,  that  would  not  have  determined  the 
risk;  and  if  not,  why  should  the  express  reservation  of  a  liberty  to  stay  two 
months  have  that  effect? 

Maule  contr&.  The  policy  must  undoubtedly  be  construed  so  as  to  give  effect 
to  the  intention  of  the  parties,  but  that  intention  (collected  from  the  knguage 
of  the  instrument)  was,  that  the  risk  should  determine  as  soon  *as  the  ^^.-a 
vessel  had  remained  two  months  at  Monte  Video.    The  voyage  described  ^ 
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in  the  policy  is  "from  Liverpool  to  Monte  Video  and  Bnenofl  Ayres  if  open,  or 
her  final  port  of  discharge  in  the  river  Plate,  with  liberty  to  wait  two  months  at 
Monte  Video,  if  needful/'     The  words  if  needful  are  construed  by  the  plain- 
tiff to  mean  *'  if  the  blockade  continues ;"  but  that  is  not  their  meaning.     If 
the  vessel  had  been  at  liberty  to  stay  a  reasonable  time,  that  would  have  im- 
ported a  liberty  to  stay  as  long  as  there  was  a  detention  by  embargo.     The  ves- 
sel was  not  under  restraint  at  Monte  Video.     She  might  have  gone  from  thence, 
though  not  to  Buenos  Avres.     This  case  is  something  like  Browne  v.  Vigne,  12 
East,  283.     There  the  ship  was  insured  ''  from  London  to  any  port  or  ports  in 
the  River  Plate,  until  her  arrival  at  her  last  port  of  discharge  in  the  River 
Plate;''  and  the  master,  intending  to  discharge  her  carse  at  Buenos  Ayres, 
passed  Maldonado ;  but  hearing  that  Buenos  Ajrres  was  tnen  in  the  hands  of 
the  enemy,  he  went  to  Monte  Video,  with  intent  to  make  a  complete  discharge 
there  if  the  market  were  suitable :  he  discharged  a  part,  but  not  finding  the 
market  there  so  favourable  as  he  expected,  he  had  not  abandoned  his  original 
intention  of  going  to  Buenos  Ayres,  if  it  should  afterwards  be  practicable :  while 
however,  he  was  stiU  discharging  part  of  his  carge  at  Monte  Video,  Buenos 
Ayres  continuing  in  the  enemy's  hands,  a  loss  happened  by  a  peril  of  the  sea. 
It  was  held  that  the  voyage  ended  at  Monte  Video.    The  effect  of  the  leave  to 
stay  is  in  this  case  to  put  an  end  to  the  policy  at  the  end  of  two  months.     It  is 
in  the  nature  of  a  warranty  that  the  vessel  shall  not  stay  more  than  two  months. 
*2711  ^^^  ^  '^'warranty  to  sail  on  or  before  a  particular  day  is  not  fulfilled  if 
^  the  ship  does  not  completely  unmoor  on  that  day,  though  she  then  has 
her  cargo  on  board,  and  is  quite  ready  to  sail,  and  is  only  prevented  doing  so  by 
stress  of  weather,  Nelson  v.  Salvador,  1  M.  &  M.  309.     The  delay  here  was  the 
cause  of  loss.     Where  a  ship,  being  disabled  by  perils  of  the  sea,  put  into  port 
to  repair,  and  the  master  was  obliged  to  sell  part  of  the  goods  to  defray  the 
expenses,  that  was  held,  (in  an  action  on  a  policy  on  tJie  goods,)  not  to  be  a  loss 
by  the  perils  of  the  sea,  though  they  were  the  remote  cause  of  it ;  the  proxi- 
mate cause  being  the  want  of  funds  to  pay  for  the  repairs,  Powell  v.  Gudgeon 
5  M.  &S.  431,  Sarquv  v.  Hobson,  2  B.  &  C.  7.     If  it  be  held  that  the  under- 
writers are  liable  on  the  policy  as  long  as  Buenos  Ayres  was  closed,  they  will  be 
liable  to  a  greater  risk  than  the  parties  intended. 

Kelli/  in  reply.  The  words,  "  with  liberty  to  stay  two  months  at  Monte 
Video,"  is  not  a  warranty  that  the  vessel  shall  not  stay  there  longer  than  that 
time.  In  Brown  v.  Vigne,  12  East,  283,  Monte  Video  was,  at  the  time  of  the 
loss,  the  port  of  discharge.  Here  Buenos  Ayres  was  the  port  of  discharge  at 
the  time  of  the  loss.  Our,  adv.  vuU. 

Denmax,  C.  J.  on  a  subsequent  day  in  the  term  delivered  the  judgment  ef 
the  Court.  The  only  question  in  this  case  is,  what  is  the  meaning  of  the  words, 
^'with  liberty  to  wait  two  months  at  Monte  Video  if  needful.''  To  decide  that, 
we  must  consider  what  the  effect  would  be  if  those  words  were  omitted.  The 
*2721  '''^^^^  might  have  sailed  to  Monte  Video,  and  have  discharged  her  cargo 
^  there,  without  going  to  Buenos  Ayres,  and  in  that  case  there  would  have 
been  a  return  of  2  per  cent,  premium,  in  consequence  of  the  risk  having  ended 
at  Monte  Video ;  or  if,  on  her  arrival  at  Monte  Video,  Buenos  Ayres  had  been 
open,  she  might  have  sailed  to  that  port.  If,  however,  that  port  was  not  open, 
but  under  blockade,  she  would  not  have  been  at  liberty  to  wait  at  Monte  Video 
till  the  blockade  was  over.  The  clause  in  question  enables  the  vessel  to  remain 
it  Monte  Video  for  two  months.  It  seems  to  have  been  the  intention,  that  if 
the  blockade  had  ended  sooner,  she  should  proceed  to  Buenos  Ayres ;  but  at  all 
events,  she  could  not  stay  longer  than  two  months  at  Monte  Video ;  though,  if 
she  had  sailed  at  the  end  of  two  months,  she  would  have  been  protected  by  the 
policy.  No  other  construction  can  be  put  upon  this  policy,  framed  as  it  is.  In 
order  to  construe  it  as  required  by  the  assured,  words  must  be  introduced,  and 
it  must  be  read  as  if  the  liberty  was  to  stay  two  months,  or  longer;  but  the 
latter  words  not  being  in  the  policy,  we  think  that  the  vessel  was  at  liberty  to 
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stay  two  months  and  no  longer  at  Monte  Video ;  and  she  having  staid  longer, 
the  risk  was  determined  at  the  end  of  the  two  months,  and  the  nnderwriten 
are  discharged.  Judgment  for  the  defendant. 


*The  Duke  of  NEWCASTLE  v.  The  Hundred  of  BROXTOWE.  ^-,070 

Nov.  20.  t  ^'3 

Tq  an  action  on  7  &  8  G.  4,  c.  31,  against  the  hundred  of  B.,  for  the  fclonions  demolition 
of  Nottingham  Castle  by  rioters,  the  plaintiff  produced  in  evidence  certain  orders  made 
bj  the  justices  at  the  quarter  sessions  for  the  county,  in  which  the  castle  was  described 
as  being  in  that  hundred.  No  proof  was  given  that  the  justices  who  made  those  orders 
were  resiants  in  the  county :  Held,  that  the  orders  were  admissible  as  evidence  of  repu- 
tation, for  that  the  justices,  from  the  nature  of  their  office,  must  be  presumed  cognlttnt 
of  the  subject. 

It  was  proved  by  other  evidence,  that  for  nearly  two  centuries  the  castle  of  X.  had  been 
reputed  to  be  within  the  hundred  of  B. 

The  defendants  attempted  to  prove  that  the  town  of  N.  had  been  from  the  earliest  period 
separated  from  any  jurisdiction  of,  or  connection  with  the  adjoining  hundreds,  and  for 
that  purpose  gave  in  evidence  an  extract  from  Domesday  Book,  in  which  the  town  was 
mentioned  previous  to  the  enumeration  or  description  of  the  hundreds  in  the  county, 
and  various  presentiments  during  the  reigns  of  Ed.  1,  Ed.  3,  and  Hen.  6,  by  the  jurors 
of  the  town  of  N.,  of  deaths  within  the  castle  and  its  precincts ;  and  they  produced  s 
charter  of  Hen.  6,  whereby  the  town  of  N.  was  made  a  county  of  itself,  and  the  castle 
was  specially  excepted. 

The  Judge,  after  recapitulating  all  the  evidence,  told  the  jury  that  the  excepting  of  the 
castle  when  the  town  was  made  a  county,  did  not  shew  in  what  hundred  the  castle 
originally  was ;  that  the  evidence  of  reputation  given  by  the  plaintiff  was  entitled  to 
great  weight,  and  that  when  things  had  gone  on  for  two  centuries  in  one  uniform 
course,  it  was  reasonable  to  infer  that  that  course  had  prevailed  from  the  earliest  pe- 
riod, unless  the  evidence  to  the  contrary  was  certain.  It  being  objected  that  by  this 
summing  up  too  much  weight  was  given  to  modern  reputation,  and  too  little  to  the  an- 
cient documents:  Held,  that  the  direction  was  proper. 

Seroble,  that  in  assessing  compensation  for  the  demolition  of  a  dwelling-house  under 
7  ik  8  G.  4,  c.  31,  the  jury  ought  to  consider  what  sum  will  be  necessary  to  repair  the 
injury  and  replace  the  building  in  the  state  it  was  in  when  the  outrage  was  committed; 
and  not  whether  the  plaintiff  was  likely  to  make  it  his  residence,  or  whether  it  was 
suitable  for  such  residence. 

This  was  an  action  on  the  statute  7  &  8  G.  4,  c.  31,  to  recover  damages  for 
felonious  demolition  in  part  of  Nottindiam  Castle,  bj  persons  unlawfully,  riot- 
ously, and  tumultuously  assembled.  iPlea,  the  general  issue.  At  the  trial  be- 
fore Vaughan  B.,  at  the  Summer  assizes  for  Nottingham,  two  questions  were 
made :  first,  whether  Nottingham  Castle  was  within  the  hundred  of  Broxtowe ; 
and,  secondly,  assuming  it  to  be  so,  on  what  principle  the  compensation  given 
by  the  statute  was  to  be  calculated. 

Upon  the  first  point,  the  plaintiff  gave  in  evidence  letters-patent  of  the  8  Jac. 
1,  whereby  that  king  granted  to  E.  Ferrers  and  F.  Phelps,  inter  alia,  the  dove- 
house  *close,  the  brewliouse,  and  the  site,  ground,  and  foundation  of  the  r*o*'4 
castle  mills,  described  as  theretofore  being  part  of  the  possessions  of  the  ^  ^ ' 
castle  of  Nottingham;  secondly,  a  grant  of  the  18th  of  February,  20  Jac.  1, 
whereby  that  king  granted  to  •  Francis  Earl  of  Rutland,  inter  alia,  the  castle  of 
Nottingham,  and  the  site,  circuit,  ambit,  and  precinct  thereof,  and  the  close 
called  Dove-cott  Close  in  Nottingham  Park,  and  a  meadow  called  King's  Meadow, 
lying  in  or  near  the  liberties  or  precincts  of  the  town  of  Nottingham;  all 
which  were  described  in  the  grant  as  parcel  of  the  lands  and  possessions  belong- 
ing to  the  king  in  right  of  his  crown  of  England.  The  plaintiff  then  put  in 
a  series  of  documents,  among  which  were  the  following : — ^An  extract  from  the 
Hundred  Rolls  taken  by  special  commission  in  the  third  year  of  Ed.  1.  One 
of  the  articles  of  inquiry  was  of  purprestures  made  upon  the  king,  and  by  whom 
made,  and  under  the  head  of   < Wapentake  of  Brokolstowe"  was  this  finding: 


274]  4  Barnbwall  &  Adolphus.  127 

That  the  Lord  Henry^  father  of  the  Lord  King  Edward,  made  a  certain  weir 
acrofis  the  river  Trent;  which  had  laid  under  water  the  meadow  of  the  lord  the 
king  under  the  castle  of  Nottingham,  and  the  meadow  of  the  prior  of  Lenton. 
The  land-tax  assessments  under  the  4  W.  &  M.  c.  1,  and  office  copies  of  dupli- 
cates of  the  assessments  under  the  same  from  the  year  1693  to  1744  :  in  these 
the  castle  and  hrewhouse  yard  had  heen  included  as  parts  of  Broxtowe  hundred. 
Entries  in  a  book  of  orders  made  at  the  quarter  sessions  in  April  and  October 
1654,  and  January  and  April  1655  :  in  these  it  was  stated,  that  the  castle  and 
hrewhouse  were  in  the  hundred  of  Broxtowe,  and  the  inhabitants  of  the  hundred 
were  thereby  ordered  to  maintain  certain  poor  people  living  under  the  castle  and 
^yr  ^  at  the  hrewhouse,  who  had  been  previously  relieved  out  of  the  *general 
■*  county  stock.  The  first  two  orders  gave  as  a  reason  for  their  having 
been  so  relieved,  that  the  hrewhouse  and  yard  were  not  formerly  known  to  be  of 
any  particular  parish,  but  that  they  were  then  known  to  be  in  the  wapentake  of 
Broxtowe,  and  chargeable  therewith  to  the  relief  of  their  own  poor.  Another 
order  of  the  1st  of  January  1660  was  also  given  in  evidence,  to  shew  that  on 
occasion  of  a  robbery  of  A.  R.  in  Nottingham  Park,  the  justices,  with  the  con- 
sent of  the  grand  jury,  &c.  to  save  the  expense  of  an  action,  ordered  the  money 
to  be  levied  on  the  hundred  of  Broxtowe,  and  paid  to  the  person  robbed.  It 
vas  contended  that  these  orders  were  not  admissible  as  judgments  of  the  Court 
of  quarter  sessions,  because  the  justices  had  no  authority  to  make  them ;  nor  as 
evidence  of  reputation,  because  it  was  not  proved  that  the  justices  resided  in 
the  county,  or  had  any  peculiar  knowledge  on  the  subject-matter ;  and,  further, 
because  it  appeared  from  the  orders  themselves,  that  at  the  time  when  they  are 
made,  it  had  been  matter  of  dispute  whether  the  hrewhouse  yard  was  within 
the  hundred  or  not.  The  learned  Judge  thought  they  were  admissible  as  evi- 
dence of  reputation.*  Evidence  was  then  given  of  the  call  of  a  constable  for 
"  hrewhouse  yard,"  since  1696,  among  the  constables  for  Broxtowe  hundred ; 
and  that  it  had  be^i  included  among  the  townships  in  the  hundred  in  the 
county  rate  of  1818,  and  in  order  of  sessions  made  for  payments  of  sums  as 
compensation  for  injuries  done,  pursuant  to  the  stat.  9  G.  1,  c.  22,  and  7  &  8 
G.  4,  c.  31. 

The  defendants  attempted  to  shew  that  this  was  the  first  occasion  (unless 
those  mentioned  in  the  orders  of  sessions  about  the  time  of  the  commonwealth 
were  to  be  taken  as  proved)  in  which  any  direct  charge  had  been  made  on  the 
torai  l^uxidred  in  respect  of  the  castle  or  its  ^precincts;  and  for  this  purpose 
J  they  gave  evidence,  that  the  town  of  Nottingham,  being  an  ancient  royal 
burgh,  had  from  the  earliest  period  been  always  free  from  any  jurisdiction  of  or 
connection  with  the  adjoining  hundreds ;  and  they  produced  an  extract  from 
Domesday  Book,  in  which  there  was  a  distinct  entry  of  the  town  of  Nottingham 
previous  to  the  enumeration  or  description  of  the  hundreds  in  the  county,  but 
no  mention  was  made  of  the  castle.  They  then  proved  that  there  had  been 
distinct  juries  for,  and  distinct  amerciaments  upon  the  town  and  the  several 
handreds  at  various  iters  (assizes)  during  the  reigns  of  Ed.  1,  Ed.  3,  and 
Hen.  6 ;  and  in  order  to  shew  the  connection  of  the  castle  with  the  town  rather 
than  with  any  adjoining  hundred,  they  gave  evidence  of  presentments  during 
those  reigns  by  the  jurors  of  the  town  of  Nottingham  as  to  deaths  at  the  castle, 
and  at  the  king's  mUl  in  the  precincts  of  the  castle ;  and  after  producing  various 
documents  to  shew  the  possession  of  the  castle  by  the  crown  from  the  earliest 
period  of  legal  memory  to  the  reign  of  Hen.  6,  they  put  in  a  charter  of  the 
twenty-seventh  year  of  that  king,  by  which  the  town  of  Nottingham  was  de- 
ckred  to  be  a  county  of  itself,  apart  from  the  county  of  Nottingham,  but  the 
castle  was  specially  excepted. 

As  to  the  value  of  the  building,  the  plaintiff  called  one  witness,  who  stated 
that  the  cost  of  restoring  the  castle  would  be  31,280Z.  The  defendants  called 
Mr.  Henry  Wood,  a  Nottingham  architect,  Mr.  Nicholson,  a  builder  of  South- 
well, and  Mr.  William  Cubitt,  a  London  builder.     Mr.  Wood  had  made  esid- 
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mates  of  the  damage  on  three  principles;  the  first,  taking  the  net  rental  which 
appeared  in  evidence  to  be  171/.  per  annum,  and  which,  at  thirty  years'  pnrchaae, 
would  amount  to  51302.  The  next  was  made  with  reference  to  the  sale  of  the 
^materials,  which  he  estimated  at  508H.;  and  the  last  calculation  pro-  r:»^>7>T 
ceeded  on  the  principle  of  restoration,  which  he  thought  could  be  done  *- 
for  15,3862.  Mr.  Nicholson  concurred  in  this  latter  estimate.  Mr.  Cubitt  esti- 
mated the  price  of  restoration  at  21,0002. 

The  defendants  proved  also,  that  the  castle  of  Nottingham  had  not  been  occu- 
pied by  the  plaintiff  or  any  former  owner  for  more  than  a  century }  that  it  had 
become  unfit  for  the  residence  of  the  plaintiff's  family  by  reason  of  several 
steam-engines  having  of  late  years  been  erected  near  it,  and  of  the  plaintiff  him- 
self having  sold  around  immediately  adjoining  to  it,  and  having  let  portions  of 
the  park  on  building  leases.  The  castle  itself  had  been  divided  into  two 
dwelling-houses,  which  together  let  at  the  net  rent  above  stated. 

The  counsel  for  the  defendants,  in  his  address  to  the  jury,  contended,  first, 
that  the  documentary  evidence  of  th^  connection  of  the  castle  with  the  town, 
and  of  the  independence  of  the  town  of  any  hundred,  were  entitled  to  much 
greater  weight  than  the  evidence  of  reputation  given  by  the  plaintiff;  and, 
secondly,  upon  the  question  of  damages,  that  the  true  principle  of  compensation 
was,  taking  the  net  annual  rent  to  be  the  criterion  of  the  annual  value,  to  give 
a  reasonable  numb^  of  years'  purchase  on  that  value. 

The  learned  Judge  directed  the  jury,  first,  to  find  for  the  plaintiff  if  they 
thought  upon  the  evidence  that  the  castle  was  locally  situate  within  the  hundred 
of  Broxtowe;  and  he  recapitulated  all  the  evidence,  and  observed,  upon  the 
charter  of  Hen.  6,  that  leaving  the  castle  in  the  county  of  Nottingham,  when 
the  town  was  made  a  county  of  itself,  did  not  shew  in  what  hundred  the  castle 
originally  was,  and  that  the  orders  of  sessions  and  the  ^land-tax  dupli-  p^yg 
cates  were  entitled  to  great  weight,  as  shewing  that,  in  point  of  reputa-  *- 
tion,  the  castle  had,  for  two  centuries,  been  considered  part  of  the  hundred; 
and  he  added  that,  when  things  for  a  great  length  of  time  had  gone  in  a  certain 
course,  it  was  reasonable  to  infer  that  they  had  always  done  so,  unless  the  evi- 
dence to  the  contrary  were  certain.  The  question  of  damages  he  left  generally 
to  the  jury.  They  found  for  the  plaintiff,  damages  21,000/.  In  the  early  part 
of  the  term, 

Wilde,  Serjt.  moved  for  a  new  trial.  The  orders  of  session  were  not  admis- 
sible even  as  evidence  of  reputation,  because  it  was  not  shewn  that  the  justices 
by  whom  they  were  made  were  resident  in  the  county,  or  had  any  peculiar 
knowledge  as  the  question  whether  the  castle  and  it«  precincts  were  within  any 
particular  district  or  division  of  the  county ;  and  in  one  of  those  orders  it  ex- 
pressly appears  to  have  been  matter  of  controversy  at  a  former  period  whether 
the  brewhouse  yard  were  or  were  not  formerly  within  the  hundred  of  Broxtowc. 
The  learned  Judge  did  not  present  the  case  to  the  jury  aa  he  ou^t  to  have 
done,  for  he  gave  too  great  weight  to  the  evidence  of  modem  usage  and  reputa- 
tion, and  too  little  to  the  ancient  documents  produced  on  the  part  of  the  defen- 
dants. The  damages  were  excessive.  The  stat.  7  &  8  G.  4,  c.  31,  s.  2,  entitles 
the  party  damnified  to  full  compensation.  The  learned  Judge  ought  to  have 
stated  to  the  jury  the  principle  upon  which  that  compensation  ought  to  be  cal- 
culated. They  assessed  the  damages  on  the  principle  that  the  plaintiff  was  en- 
titled to  have  the  castle  rebuilt.  Now  that  may  be  properly  applied  to  build- 
ings used  by  the  owner  for  the  purposes  of  habitation ;  but  *Notting-  pttoro 
ham  Castle  had  not  for  a  century  been  so  used  by  its  owner.  It  was  not  ■- 
an  ancient  possession  of  the  family  of  the  present  duke,  nor  granted  to  them  by 
the  crown,  but  purchased  between  1660  and  1680  from  the  Earl  of  Rutland: 
and  the  plaintiff  had  clearly  no  intention  of  living  in  it,  for  he  had  granted  the 
land  adjoining  upon  building  leases.  The  rental  is  the  proper  criterion  of  the 
annual  value  of  a  building ;  and  the  compensation  to  which  the  plaintiff  was 
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entitled  was  a  reasonable  number  of  years'  purchase  upon  the  rental  actually 
produced  by  the  castle.  Cur,  adv.  vulL 

Pabke,  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case,  my  Brothers  Taunton  and  Patteson  and  myself,  before  whom  the 
motion  for  a  new  trial  was  made  (my  Lord  Chief  Justice  not  having  at  that  time 
taken  his  scat  on  the  Bench),  are  of  opinion  that  no  rule  should  be  granted. 

The  first  objection  was,  that  certain  orders  of  sessions,  in  number  five,  and 
made  hetwecn  the  years  1654  and  1660,  each  inclusive,  were  improperly  received 
in  evidence. 

These  documents  were  admitted,  not  as  orders  upon  matters  over  which  the 
magistrates  had  jurisdiction,  but  as  evidence  of  reputation ;  and  in  that  point  of 
view  we  are  of  opinion  that  they  were  admissible.  Four  of  them  contain  an  ex- 
press statement,  the  fifth  an  implied  one,  that  the  castle  (or  the  brewhouse,  or 
the  park  of  Nottingham  which  belong  to  it)  is  within  the  wapentake  or  hundred 
of  Broxtowe  :  the  statement  is  made  by  the  justices  of  the  peace,  assembled  in 
sessions,  who,  though  they  were  not  proved  to  be  resiants  in  the  county  or 
*2801  ^^°^^^^>  must,  from  the  nature  and  character  of  their  *offices  alone,  be 
^  presumed  to  have  sufficient  acquaintance  with  the  subject  to  which  their 
declarations  relate ;  and  the  objection  cannot  prevail,  that  they  were  made  after 
a  controversy  upon  that  subject  had  arisen,  because  there  appears  to  have  been 
no  dispute  upon  the  particular  question  whether  the  castle  and  its  precincts  were 
in  the  hundred  of  Broxtowe  or  not.  These  statements,  therefore,  fall  within  the 
established  rule  as  to  the  admission  of  evidence  of  reputation. 

The  second  objection  was,  that  the  learned  Judge  did  not  present  the  question 
to  the  jury  in  the  manner  in  which  he  ought  to  have  done ;  not  that  he  misin- 
structed  them  in  point  of  law,  but  that,  in  observing  upon  the  facts,  he  ascribed 
too  great  weight  to  the  evidence  of  modem  usage  and  reputation,  and  particu- 
larly to  the  above-mentioned  orders,  and  too  little  to  the  ancient  documents  pro- 
duced on  the  part  of  the  defendants.  But  we  must  receive  with  very  great 
caution  objections  of  this  nature;  for  if  we  were  to  yield  to  them  on  all  occa- 
sions in  which  we  might  disagree  with  some  observation  made  on  particular  parts 
of  the  evidence,  upon  which  it  is  the  province  of  the  jury  to  decide,  we  should 
seldom  have  any  case  which  involved  many  facts  brought  to  a  termination.  It 
is  only  in  those  cases  in  which  we  are  satisfied  that  the  jury  have  been  led  to  a 
wrong  conclaflion  that  we  ought  to  interfere  -,  and  we  cannot  possibly  say  that 
they  have  been  induced  to  form  a  wrong  conclusion  in  this.  Without  meaning 
to  say  that  the  learned  Judge  was  wrong  in  attaching  great  weight  to  these  par- 
ticular documents,  we  all  agree  that  the  general  scope  of  his  observations  upon 
the  evidence  was  perfectly  correct.  We  understood  him  to  have  said,  in  sub- 
^Qyi  stance,  that  as  by  the  usage  and  reputation  *for  nearly  two  centuries,  the 
'  ^  castle  and  its  precincts  had  been  considered  as  being  within  the  hundred, 
it  ought  to  be  inferred  that  thev  were  legalli/  so,  unless  the  ancient  documents 
clearly  and  satisfactorily  proving  that  they  were  not.  This  is  only  an  example 
of  the  principle  which  is  applicable  to  all  rights  of  way  and  common,  to  tolls,  to 
moduses,  in  short,  to  all  prescriptive  and  ancient  rights,  customs ,  exemptions, 
and  obligations  :  in  all  which  long  usage  should  always  be  referred,  if  possible, 
to  a  legal  origin ;  and  it  is  only  by  the  constant  practical  application  of  this 
principle  that  much  valuable  property  and  many  important  rights  and  privileges 
are  preserved. 

In  adapting  this  principle  to  the  present  case,  there  being  strong  and  uniform 
evidence  of  modem  usage  since  the  middle  of  the  seventeenth  century,  the  only 
<|a^tion  is,  whether  the  older  documents  clearly  show  that  this  usage  is  wrong, 
and  that  the  castle  and  its  precincts  could  not  have  been  within  the  hundred  at 
the  time  of  the  first  institution  of  that  division  ?  Now  these  documents  prove, 
that  from  an  early  date,  viz.,  at  the  time  of  Domesday,  there  was  a  borough  of 
Nottingham :  that  the  borough  in  later  periods  had  a  jury  distinct  from  that  of 
the  hundred;  one  of  them  in  the  8  Ed.  3  tends  to  shew  that  the  castle  was 
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within  the  jurisdiction  of  that  jury ;  and  the  charter  of  Hen.  6  may  be  consi- 
dered as  demonstrating,  that  at  the  time  of  the  erection  of  the  borough  into  a 
county  of  itself  the  castle  did,  for  some  purposes  at  least,  form  a  part  of  the 
borough,  for  the  borough  is  made  a  county  with  the  exception  of  the  castle.  But 
admitting  thi^,  what  reason  is  there,  why  the  castle,  though  being  in  the  borough 
for  some  purposes,  might  not  also  be  a  part  of  *the  hundred?  for  as  a  r»nco 
borough  may  include  a  part  of  two  counties  (the  city  of  Oxford  and  *- 
borough  of  Tam worth  for  example),  why  may  it  not  comprise  part  of  a  hundred, 
or  part  of  two  or  more  hundreds  ?  and  wc  may  not  also  reconcile  the  exclu- 
sion of  the  castle  from  the  new  county,  on  the  supposition  that  it  had  origi- 
nally belonged  to  the  hundred  ?  We  do  not  think  that  any  of  these  docu- 
ments are  so  clearly  inconsistent  with  the  long  usage  and  reputation  in  modem 
times  as  to  prevent  a  jury  from  drawing  the  usual  inference,  that  what  has 
existed  so  long  has  existed  from  the  earliest  period  necessary  to  give  it  validity. 
It  remains  to  consider  the  third  objection,  that  the  damages  are  excessive. 
This  question  is  peculiarly  for  the  consideration  of  a  jury,  and  nothing  has 
been  said  to  induce  us  to  think  that  they  have  proceeded  on  an  erroneous 
principle  of  calculation :  certainly,  if  that  principle  had  been  pursued  which  was 
contended  for  by  the  learned  counsel  who  moved  for  the  rule,  it  would  have  been 
po;  for  the  jury  would  have  done  wrong  to  take  into  their  consideration,  whether 
the  castle  was  an  ancient  possession  of  the  noble  family  of  the  plaintiff  or  not, 
whether  the  plaintiff  was  likely  to  reside  there,  and  whether  the  neighbourhood 
was  suitable  to  such  a  residence.  The  true  question  is,  what  sum  of  money  will 
repair  the  injury  done  by  the  mob  ?  what  will  replace  the  house  in  the  situation 
and  state  in  which  it  was  at  the  time  of  the  outrage  committed,  as  nearly  as 
practicable?  There  seems  every  reason  to  believe  that  the  jury  have  acted  on 
this  principle ;  and  if  so,  they  have  done  rightly.  At  any  rate,  it  is  impossible 
for  us  to  say  they  have  done  wrong.  Rule  refused. 


*DOE  dem.  The  lUv.  EDWARD  COOPER  v.  The  Rev.         r*283 
HENEAGE  FINCH  and  Others. 

Estates  were  settled  to  certain  uses,  with  remainder  to  trustees  for  600  jears,  to  raise 
portions  for  younger  children,  remainder  to  the  use  of  the  first  and  other  sons  sncc^s- 
Bivelj  of  the  settlor  in  tail  mole,  remainder  to  his  heirs  and  assigns  for  ever.  The  estate 
came,  by  virtue  of  the  settlement,  to  Edward,  the  settlor's  eldest  son,  who  also  became 
the  reversioner  in  fee.  He  levied  a  fine  to  his  own  use  in  fee,  and  devised  the  estates  in 
trust  for  Thomas,  his  brother,  for  his  life,  remainder  to  the  use  of  Thomas,  his  brother's 
son,  for  life,  remainders  to  the  sons  of  the  last-mentioned  Thomas  successivelj  in  tail 
male;  remainder  to  the  use  of  £.  C.  in  fee.  Edward  died  without  issue  in  1774. 
Thomas,  the  brother,  suffered  a  recovery  in  the  same  year,  devised  the  estates  to 
Thomas,  his  son,  for  life,  with  remainder  over,  and  died  in  1 780.  Thomas,  the  son, 
entered  on  his  father's  death : 

Held,  that  Edward,  being  the  tenant  in  tail,  possessed  of  the  immediate  estate  of  freehold, 
was  not  precluded  by  the  term  of  500  years  from  levying  a  fine,  which  worked  a  dis- 
continuance of  the  remainders;  and  that  he  thereupon  acquired  a  tortious  fee,  which  he 
might  devise  as  above : 

Held,  also,  that  the  entry  of  Thomas,  the  nephew  of  Edward,  on  the  death  of  his  father, 
did  not  remit  him  to  the  reversionary  estate  formerly  vested  in  Edward. 

^  Ejectment.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  Middlesex 
sittings  after  Hilary  term,  1832,  a  verdict  was  taken  for  the  plaintiff  as  to  the 
premises  comprised  in  the  deed  of  settlement  next  mentioned,  subject  to  the 
opinion  of  this  Court  upon  the  following  case : — 

By  indentures  of  lease  and  release  and  settlement,  bearing  date  the  2d  and 
8d  of  Julv,  1708,  Thomas  Allen  conveyed  to  Edward  Noell  and  Thomas  Row- 
ney  and  their  heirs,  the  manor  or  lordship  of  Bibbesworth,  otherwise  Rnchley, 
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in  Middlesex,  and  other  hereditaments  in  Finchlej^  to  the  use  of  Allen  and  his 
heirs  until  the  marriage  then  intended  to  take  place  between  him  and  Martha 
Noell,  and  afterwards  to  the  use  of  Allen  and  his  assigns  for  his  life ;  remainder 
to  the  use  of  trustees  during  the  life  of  Allen  to  preserve  contingent  remain- 
ders; remainder  to  the  use  of  Martha  Noell  and  her  assigns  for  her  life,  for  her 
jointure,  and  in  bar  of  dower;  remainder  to  the  use  of  other  trustees  for  the 
term  of  500  years,  upon  the  trusts  declared  in  the  said  settlement  for  raising 
♦Ojiii  4000?.  for  portions  for  younger  *children ;  remainder  to  the  use  of  the 
^  first  and  other  sons  successively  of  the  said  Allen  by  the  said  Martha 
NocU,  in  tail  male;  remainder  to  the  use  of  the  heirs  and  assigns  of  Allen  for- 
ever. 

The  marriage  took  place;  and  there  was  issue  thereof  two  sons,  Edward 
Allen  and  Thomas  Allen.  Thomas  afterwards  took  the  additional  surname  of 
Greenalgh :  and  in  1752  he  married  Ann  Edwards,  upon  which  occasion  the 
4000/.  to  which  he  would  be  entitled  on  his  father's  death  under  the  above- 
mentioned  settlement,  as  the  youngest  child  of  his  father's  marriage  with  Martha 
Noell,  was  settled  on  certain  trusts  in  favour  of  himself  and  the  said  Ann  Ed- 
wards and  their  children,  but  no  assignment  of  the  term  of  500  years  was  ever 
made.  By  an  order  of  Court  in  the  present  cause,  the  defendants  were  not  to 
set  up  this  term  against  the  plaintiff's  title. 

Martha  Noell  (afterwards  Allen)  died  in  1755,  and  Thomas  Allen,  the  settlor, 
in  April,  1764,  whereupon  the  reversion  in  fee  in  the  said  manor  and  heredita- 
ments descended  to  his  eldest  son  Edward  Allen.  In  July,  1764,  Edward  cov- 
enanted to  levy  a  fine  sur  cognizance  de  droit  come  ceo,  &c.  to  certain  partiei 
and  their  heirs,  of  the  said  manor,  &c,  to  enure  to  the  use  of  him,  Edward,  in 
fee;  and  the  fine  was  levied  accordingly  in  Trinity  term,  4  G.  3,  and  duly  pro- 
claimed. 

Edward  Allen,  in  1773,  devised  the  estates  above  n^entioned  to  John  Gould  and 
Edward  Wynne  and  their  heirs,  to  the  use  of  the  said  Gould  and  Wynne  and 
their  heirs  during  the  life  of  Thomas  Allen  Greenalgh,  his  brother,  in  trust  for 
the  said  T.  A.  Greenalgh  and  his  assigns  during  his  life ;  remainder  to  the  use 
**'>851  ^^  Thomas  Allen,  son  of  T.  A.  Greenalgh,  and  his  assigns,  for  his  *life; 
-*  remainder  to  the  trustees  during  the  life  of  the  last-mentioned  Thomas 
Allen,  to  preserve  contingent  remainders ;  remainders  (which  it  is  unnecessary 
to  state  particularly)  to  the  use  of  the  first  and  other  sons  of  the  last-mentioned 
Thomas  Allen  successively  in  tale  male,  and  afterwards  to  the  use  of  the  daugh- 
ters; remainder  to  the  use  of  the  Honourable  Thomas  Noell  in  fee,  in  case  he 
should  be  living  at  the  time  of  the  failure  of  issue  of  the  last-mentioned  Thomas 
Allen,  but  if  he  should  be  then  dead,  to  the  use  of  the  Rev.  Dr.  Edward  Cooper 
(through  whom  the  lessor  of  the  plaintiff  claims)  in  fee. 

Edward  Allen  died  in  1774,  without  issue ;  and  thereupon  his  brother,  T.  A. 
Greenalffh,  entered  upon  the  said  manor  and  hereditaments,  and  enjoyed  the 
same  till  his  death.  By  lease  and  release  of  the  15th  and  16th  of  April,  1774 
the  said  T.  A.  Greenalgh  conveyed  the  same  to  Henry  Wilmot  and  his  heirs,  to 
the  intent  that  H.  W.  might  be  tenant  to  the  praecipe  in  a  recovery  to  be  suf- 
fcrci  thereof  as  in  the  said  release  was  montionod;  and  it  was  therein  declared 
that  the  recovery  should  enure  to  the  use  of  T.  A.  Greenalgh  in  fee.  A  com- 
mon recovery  was  suffered  accordingly,  in  Easter  term,  14  G.  3. 

T.  A.  Greenalgh,  by  his  will  executed  in  July,  1774,  devised  the  said  manor 
and  hereditaments  to  his  said  son  Thomas  Allen  and  his  assigns  during  his  life, 
with  divers  remainders  over,  which  failed  of  effect,  and  ultimately  in  fee  to  the 
right  heirs  of  Sir  Thomas  Allen  grandfather  of  the  first-mentioned  settlor. 

T.  A.  Greenalgh  died  in  1780  without  any  issue  but  the  said  Thomas  Allen, 

who  thereupon  entered  on  the  said  manor  and  hereditaments,  and  enjoyed  the 

same  till  his  death,  which  happened  in  1830  :  he  never  had  any  issue ;  and  he 

:^2gQi   survived  the  Honourable  Thomas  "^Noell,  mentioned  in  the  will  of  Ed- 

-*  ward  Allen.     On  the  death  of  the  last-mentioned  Thomas  Allen,  the 
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defendants  entered,  and  Have  continued  in  possession  ever  since.  Br.  Edward 
Cooper  died  in  1792,  leaving  the  lessor  of  the  plaintiff  his  heir  at  law.  The 
defendants  were  admitted  to  be  the  right  heirs  of  Sir  Thomas  Allen.  Either 
party  was  to  be  at  liberty  to  turn  the  case  into  a  special  verdict. 

rMett  for  the  plaintiff.  The  question  upon  which  the  case  turns  is,  whether 
Thomas  Allen  Greenalgh  was  able  to  make  a  good  tenant  to  the  prsecipe  in  the 
recovery  suffered  by  him  in  1774  ?  and  the  plaintiff  contends  that  he  was  not, 
inasmuch  as  the  fine  previously  levied  by  his  brother  Edward  discontinued  the 
estate  tail  and  displaced  the  remainders.  Greenalgh,  therefore,  had  n«  estate 
which  he  could  convey  so  as  to  make  a  tenant  to  the  praecipe,  but  only  a  remedy 
by  formedon  in  the  remainder,  on  the  failure  of  the  estate  tail.  The  fine  dives- 
ted the  immediate  remainder  in  tail  which  he  had,  and  Edward  acquired  a  base 
fee,  which  he  devised ;  and  the  reversionary  fee  was  also  in  him.  This  view  of 
the  case  is  consistent  with  the  law  of  discontinuance  as  stated  by  Lord  Coke  in 
commenting  on  Littleton,  sect.  592. 

W.  HayeXy  for  the  defendants,  was  here  called  upon  by  the  Court  to  state  the 
points  on  which  he  relied.  First,  the  fine  was  not  a  discontinuance  of  the 
estate  tail,  because  Edward,  who  levied  it,  was  not  tenant  in  tail  in  possession, 
there  being  a  term  of  500  years  outstanding.  [Parke,  J.  That  is  removed 
out  of  the  case  by  the  order  of  Court.  It  is  not  set  up  by  wav  of  a  defence  in 
ejectment;  but  it  may  be  adverted  to  in  argument,  to  shew  wnat  was  the  state 
of  the  title  at  the  "^time  of  the  fine.  Secondly,  if  the  fine  operated  as  a  r^cAgy 
discontinuance,  it  discontinued  the  reversion  in  fee  which  was  in  Edward  '- 
Allen,  and  turned  it  to  a  right;  that  reversion  then  was  no  longer  devisable;  it 
did  not  pass  by  Edward's  will ;  and  the  lessor  of  the  plaintiff  cannot  in  any 
degree  found  his  title  upon  it. 

FoUetL  If  the  first  objection  could  prevail,  scarcely  any  fine  levied  by  a 
tenant  in  tail  would  be  effectual,  for  such  fines  are  generally  of  old  estates  out  of 
which  terms  of  this  kind  hi^re  been  granted  and  are  subsisting.  Perhaps  sach 
a  term  may  not  be  affected  bv  the  fine,  or  it  may  be,  that  the  termor  would  be 
entitled  in  equity  to  have  it  kept  up ;  but  the  fine  still  works  a  discontinuance. 
This  agrees  with  the  distinction  laid  down  in  all  the  books,  that  where  tenant  in 
tail  levies  a  fine,  after  an  estate  of  freehold  granted,  there  is  no  discontinuance, 
but  otherwise  where  there  is  only  a  term  of  years  outstanding.  Com.  Dig. 
Discontinuance,  (C)  3,  citing  Co.  Litt.  332  b.  The  law  on  this  subject  is  col- 
lected in  Cruise  on  Fines,  p.  192, 193, 2d  ed.,  where  it  is  stated,  that  in  Saffyn's 
case,  5  llep.  124 ;  Cro.  Jac.  60,  '<  it  was  resolved,  that  although  a  lessee  for 
years  had  not  himself  such  an  estate  as  would  enable  him  to  levy  a  fine,  yet  it  did 
not  therefore  follow  that  his  interest  should  not  be  barred  by  a  fine ;  that  a  term 
for  years  was  within  the  statute  4  Hen.  7,  c.  24,  being  comprehended  under 
the  word  interest;  and  as  the  object  of  that  act  was  to  prevent  strifes  and  de- 
bates, it  would  not  have  that  effect,  if  its  operation  did  not  extend  to  long  terms 
of  years  which  are  now  so  common."  The  doctrine  on  this  head  is  furUier  ex- 
plained and  '''commented  upon  in  Iseham  v,  Morris,  Cro.  Car.  110,  and  r:^oQ 
Dighton  V,  Greenvil,  2  Vent.  329,  also  cited  by  Mr.  Cruise  in  the  pas-  L 
aa^  above  referred  to,  and  5  Cruise  Dig.  185,  186 :  Reynolds  t;.  Jones,  2  Sim. 
&  St.  206,  is  an  additional  authority  on  the  same  point  There  have  been  ques- 
tions as  between  the  termor  and  the  person  levying  a  fine,  with  respect  to  the 
operation  of  such  fine  upon  the  term ;  but  it  has  never  been  suggested  that  the 
fine,  levied  by  a  tenant  in  tail,  was  prevented  by  such  term  from  taking  effect 
upon  the  estate  tail. 

As  to  the  second  point,  it  seems  to  be  assumed,  on  the  other  side,  that  the 
lessor  of  the  plaintiff  founds  his  title  wholly  on  the  reversionary  fee  which  was 
in  Edward  Allen  before  the  levying  of  the  fine.  But  this  is  a  mistake.  The 
fine  levied  by  Edward  gave  him  a  new  estate  in  fee,  which  displaced  the  re- 
mainders, and  could,  itself,  only  be  divested  by  an  action  in  formedon  brought 
by  the  remainder-man  on  the  failure  of  issue  in  tail  of  the  party  levying  the&e. 
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It  is  like  the  case  of  a  disseisin  under  the  old  law.  On  the  death  of  Edward, 
Thomas,  the  hrother,  might  have  brought  his  real  action ;  but  he  suflfercd  ^ye 
years  to  elapse  after  his  right  accrued  without  doing  so.  With  regard  to  the 
operation  of  a  fine,  as  working  a  discontinuance  and  giving  a  new  estate,  Doe 
dem.  Odiame  v.  Whitehead,  2  Burr.  704,  is  a  leading  authority.  If,  indeed,  at 
the  time  of  levying  the  fine,  Edward  had  had  the  immediate  reversion  in  him, 
the  effect  of  the  fine  would  have  been  to  bring  that  reversion  into  possession ; 
but  here  there  was  a  remainder  interposed,  namely,  the  remainder  in  tail  to 
t^iSLQi  Thomas  the  brother.     Edward  then  acquired  an  estate  which  was  *de- 

^  feasible,  but  was  not  defeated  within  the  proper  time;  having  the  fee,  he 
devised  it  with  remainder,  ultimately,  to  Dr.  Cooper ;  and  upon  the  determina- 
tion of  the  other  estates  limited  by  the  will,  the  heir  of  Dr.  Cfooper  became  enti- 
tled to  the  estate  in  fee  created  by  the  fine.  The  Court  will  not  presume,  in 
favonr  of  the  defendants^  claim,  that  a  formedon  was  brought  by  Thomas,  the 
brother,  within  five  years  of  Edward's  death. 

W,  Eiayes,  for  the  defendants.  First,  the  fine  did  not  work  a  discontinuance. 
The  original  settlement,  under  which  both  these  parties  claim,  created  a  term  of 
500  years,  which  is  admitted  to  have  been  still  suDsisting  in  1764,  when  the  fine 
was  levied.  Now  a  fine,  to  operate  as  a  discontinuance,  must  be  levied  by  a 
tenant  in  tail  not  merely  seised,  but  having  actual  corporeal  possession.  [Taun- 
ton, J.  Is  there  any  authority  for  saying  that  there  must  be  a  possession,  as 
contradistinguished  from  seisin  of  the  freehold  ?  There  have  been  many  cases 
where  the  question  was,  whether  a  prior  term  was  barred  by  a  fine,  but  in  which, 
according  to  this  argument,  such  a  point  need  not  have  arisen,  since  the  term 
would  have  rendered  the  fine  invalid.]  It  is  only  contended  here  that  such  fine 
coald  not  have  a  tortious  operation,  by  creating  a  new  and  wrongful  fee,  while 
the  possession  continued  in  the  termors.  In  Doe  dem.  Maddock  v.  Lynes,  3  B. 
&  C.  388,  a  party  who  had  assimied  a  term  in  lands  upon  certain  trusts,  after- 
wards, and  during  the  term,  made  a  feoffment  of  tne  same  lands ;  and  it  was 
held  that  such  feoffment  did  not  destroy  the  term  and  give  a  fee  by  disseisin, 
*2901  ^"*S  ^^^  without  the  consent  of  the  *trustees,  and  they  being  at  the 

^  time  entitled  to  actual  possession  under  the  assignment.  If  the  feoff- 
ment did  not  work  a  disseisin  in  that  case,  the  fine  does  not  create  a  discontinu- 
ance in  this :  there  is  no  substantial  distinction.  The  clear,  undisputed  pos- 
session in  this  case  was  in  the  termors :  the  tenant  in  tail  was  such  tenant,  ex- 
pectant only  on  the  determination  of  the  500  years ;  the  termors  had  the  imme- 
diate right ;  and  during  the  500  years  the  subsequent  estates  limited  by  the 
settlement,  were,  in  the  view  of  this  Court,  and  with  reference  to  the  immediate 
enjoyment,  merely  equitable.  [Taunton,  J.  In  Doe  dem.  Maddock  v,  Lynes, 
3  B.  &  C.  388,  the  attempt  was  to  destroy  a  term  assigned  in  trost  for  certain 
purposes,  without  the  assent  or  knowledge  of  the  trustees.  If  the  feoffment 
had  been  made  by  the  trustees  themselves,  and  not  by  the  cestuy  que  trust  be- 
hind their  backs,  the  Court  might  have  come  to  a  different  conclusion.]  The 
present  case  differs  from  that,  because  here  the  term  was  not  created  by  the 
party  afterwards  wishing  to  destroy  it,  but  was  a  prior  term,  forming  part  of 
the  inheritance  transmitted  by  the  original  settlor,  and  of  which  the  estate  tail 
itself  was  part.  It  was  admitted  by  Mr.  Preston  in  Doe  dem.  Maddock  v.  Lynes, 
3  B.  &  C.  398,  that  if  the  term  continued,  the  termor's  possession  was  the  pos- 
session of  the  reversioner :  so  here,  the  possession  of  the  termors  for  500  years 
was  a  lawful  possession  of  the  whole  inheritance,  parcelled  out  as  it  was  by  the 
settlement  into  a  number  of  particular  estates  to  the  uses  there  specified.  No 
actual  entry  was  necessary  by  the  termors,  because,  the  limitation  of  the  term 
♦2911  ^^S  ^7  ^'^y  ^^  ^^f  ^*  ^^  executed  in  possession  at  the  moment  *of 

-*  executing  the  conveyance.  It  must  be  assumed  on  the  other  side,  that 
the  fine  operated  adversely  to  the  termors :  to  operate  as  a  discontinuance,  it 
must  have  displaced  the  term.  It  is  impossible  to  acquire  a  new  reversion  ex- 
pectant on  an  old  term :  the  termor  must  be  dispossessed|  Freeman  v.  Barnes, 
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1  Yentr.  bb,  80.  In  that  case  it  was  held  that  the  term  was  divested,  there 
being  proof  of  an  intention  to  dispossess  the  lessee  in  trust :  and  it  being  ob- 
jected that  sach  a  decision  would  prevent  a  man  who  purchased  land  bj  fine^ 
from  keeping  on  foot  mortgages  and  leases,  which  it  is  often  convenient  to  do, 
"  the  Chief  Justice  declared  his  opinion  that  in  that  case  the  fine  should  not  bar, 
there  not  being  any  intention  of  the  parties  to  that  purpose/'  IHscontinuance 
is,  in  its  nature,  a  wrongful  act ;  a  tortious  passing  of  the  fee  simple ;  Litt.  599, 
612,  614 :  the  argument  then  on  the  other  side  must  be,  that  the  fee  simple  was 
so  wrongfuUj  passed  by  force  of  the  fine,  while  at  the  same  time  a  rightful  pos- 
session continued  in  the  termors ;  which  is  a  contradiction.  [Taunton,  J. 
Is  there  any  cause  to  shew  that  a  party,  to  create  a  discontinuance,  must  be  in 
actual  possession  of  the  land  ?]  He  must  be  in  such  possession  as  would  enable 
him  to  make  a  feoffment  with  livery  of  seisin.  There  could  not  be  a  tortioos 
acquisition  of  a  new  fee  (which  b  the  effect  of  a  discontinuance,)  while  the  old 
title  continued.  Here  the  termors  were  in  possession  under  the  old  term  down 
to  the  time  ^f  bringing  this  ejectment.  They  had,  if  not  the  actual,  the  con- 
structive possession;  as  was  said  by  Bay  ley,  J.  in  Doe  dem.  Maddock  v.  Ljnes, 
3  B.  &  C.  405,  "  The  trustees  were  entitled  to  the  actual  possession,  and  we 
must  therefore  ^presume  that  they  had  it."  Edward  Allen  in  this  case  r^ngo 
was  tenant  in  tail  in  remainder,  expectant  on  the  term  of  years,  and  con-  ^ 
sequently  had  no  title  to  the  possession.  This  is  clear  from  Litt.  s.  60,  and 
Lord  Coke's  commentary  on  that  section,  Co.  Litt.  49,  a.  Now  a  tenant 
in  tail,  to  discontinue  by  fine,  must  have  the  actual,  and  also  the  lawful  pos- 
session of  the  land,  Co.  Litt.  333,  b.,  Briscot  v.  Chamberlain,  Moore,  255. 
[Parke,  J.  You  contend  that  Edward  Allen  was  tenant  in  tail  in  renminder, 
when  he  levied  the  fine.]  He  was;  and  not  in  possession  in  the  sense  contem- 
plated by  the  books.  And  if  a  new  fee  was  acquired  here  by  the  fine,  it  most 
have  ransacked  the  whole  inheritance :  the  tenant  in  possession  must  have  been 
ousted  :  as  Bayley  J.  said  in  Roe  dem.  Truscott  r.  Elliott,  1  B.  &  A.  86,  there 
can  be  no  ouster  of  a  mere  reversion.  And,  on  the  other  hand,  it  has  been 
already  observed,  that  the  term  of  500  years  was  not  one  created  by  the  tenant 
in  tail,  but  was  part  of  a  chain  of  limitations  created  by  the  settlor,  the  common 
author  of  them  all:  and  if  this  link  remains,  all  remain.  [Den  man,  C.J. 
Have  you  any  authority  for  the  distinction  between  a  term  ci*eated  by  the  tenant 
in  tail  and  by  the  original  settlor  ?]  No  direct  authority,  but  it  rests  on  principle. 
The  possession  of  the  termor  in  this  case  was  the  lawful  possession  of  all  those  in 
remainder  or  reversion ;  while  it  continued  there  could  be  no  tortious  alienation. 
[Taunton,  J.  again  inquired  if  there  were  any  authority  for  saying  that  a  tenant 
m  tail  must  be  in  actual  possession  of  the  land  to  discontinue.]  In  Baker  r. 
Hacking,  Cro.  Car.  387,  405,  tenant  in  tail  and  reversioner  made  a  lease  for  the 
life  of  the  lessee  at  a  pepper-corn  rent,  and,  *the  lessee  surviving  the  r^nng 
tenant  in  tail,  this  was  held  to  be  a  discontinuance  of  the  estate  tail  and  ^ 
the  reversion,  inasmuch  as  it  was  only  the  lease  of  the  tenant  in  tail,  since  '^  the 
livery  is  only  made  by  the  tenant  in  tail,  for  he  hath  the  sole  power  of  the  im- 
mediate freehold,  and  the  immediate  possession  and  inheritance.''  And  the  law 
is  stated  accordingly  in  the  text  books  on  the  subject  of  discontinuance.  [Taun- 
ton, J.  In  Cruise  on  Fines,  p.  254,  2d  edit,  it  is  merely  said  that  "  no  person 
can  create  a  discontinuance  who  is  not  in  the  actual  possession  of  the  estate  tail 
by  force  of  the  entail."  What  is  there  to  shew  that  the  tenant  in  tail  had  not 
that  in  the  present  case  ?]  Possession  must  be  understood  in  the  strict  legal 
sense  :  the  party  must  have  the  immediate  right  of  possession.  Here  the  termor 
had  that  possession,  and  represented  the  whole  inheritance.  One  test  of  the  na- 
ture of  the  tenant  in  tail's  interest  is,  whether  it  could  have  passed  by  grant  ? 
and  clearly  it  could  here.  If  Edward  Allen  had  granted  his  estate  tail  to  a 
stranger,  that  party  would,  by  the  grant,  have  acquired  a  base  fee,  which  would 
have  expired  on  failure  of  issue  in  tail.  But  if  Edward  had  an  estate  in  pos- 
session, that  estate  could  not  have  passed  by  deed  alone,  nor  without  livery.    It  is 
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laid  down  in  Co.  Litt.  832,  a.  (referring  to  sects.  615,  616,  617,  of  Littleton) 
that  "  if  a  remainder  or  a  rent  service,  or  a  rent  charge,  or  an  advowson,  or  a 
common,  or  any  other  inheritance  that  lieth  in  grant  oe  granted  by  tenant  in 
tail  it  is  no  discontinuance."  And  in  Litt.  s.  618, — '^Of  such  things  as  pass 
by  way  of  grant,  by  deed  made  in  the  country,  and  without  livery,  there  such 
grant  maketh  no  discontinuance,  as  in  the  cases  aforesaid,  and  in  other  like  cases, 
4^201-1  &(i-  And  albeit  such  '''things  be  granted  in  fee,  by  fine  levied  in  the 
^  king's  court,  &c.  yet  this  maketh  not  a  discontinuance."  The  same  doc- 
trine is  laid  down  in  Com.  Dig.,  Discontinuance,  (C)  3,  citing  the  above  section, 
and  2  And.  110.  And  Lord  Coke  in  commenting  on  the  last>mentioncd  section 
says,  '<  It  is  a  maxim  in  law  that  a  grant  by  deed  of  sucb  things  as  do  lie  in 
grant  and  not  in  livery  of  seisin,  do  work  no  discontinuance."  Co.  Litt.  332,  a. 
[Taunton  J.  The  first  estate  of  freehold  was  in  Edward.  "Would  that  have 
passed  by  a  common  grant  ?]  Such  a  grant  would  operate  as  a  grant  of  tbe 
remainder  or  reversion,  as  deeds  often  do,  which  would  be  inoperative  but  for  an 
outstanding  term  of  years.  [Patteson,  J.  You  contend  that  wherever  there 
is  a  term  of  years  outstanding,  there  can  be  no  estate  in  possession  in  the  free- 
hold.] The  argument  goes  that  length.  The  estate  for  years  and  the  estate  in 
fee,  carved  out  of  the  same  inheritance,  *' subsist  togetber,  the  one  in  possession 
and  the  other  in  expectancy."  2  Blac.  Com.  164.  [Patteson,  J.  As  to  the 
possession  of  the  land,  no  doubt  that  is  so.] 

But,  secondly,  if  the  fine  worked  a  discontinuance,  it  divested  the  reversion  in 
fee,  and  turned  it  into  a  right  of  action ;  that  right,  not  being  a  devisable  in- 
terest, could  not  pass  by  Edward  Allen's  will,  but  descended  to  the  right  heirs 
of  the  settlor,  that  is  to  the  defendants,  who  are  admitted  to  be  rigbt  heirs  of 
Sir  Thomas  Allen.     Upon  the  death  of  T.  A.  Greenalgh,  Thomas,  his  son,  being 
in  of  the  legal  estate,  was  remitted  to  the  original  estate  tail  under  the  settle- 
ment, and  consequently  to  the  reversion  expectant  on  that  estate  tail;  and  on 
his  death  the  reversion  became  vested  in  possession  in  the  defendants.     Where 
tenant  in  tail  with  immediate  reversion  in  fee  levies  a  fine,  the  reversion  becomes 
^2Q-  -1  *a  rigbt,  and  such  right  is  extinguished  in  the  fee  acquired  by  the  fine. 
-*  It  is  not  correct  to  say  that  the  reversion  is  accelerated.     The  title  ac- 
quired by  the  fine  is  founded,  not  on  the  reversion,  but  on  the  fee  which  is  de- 
rived from  the  seisin  of  the  estate  tail,  and  rendered  indefeasible  by  the  reversion 
being  reduced  to  a  right.     It  is  true,  all  charges  upon  the  reversion  are  let  in ; 
but  that  is  only  because,  the  title  being  perfected  by  the  extinction  of  the  rever- 
sion in  fee,  it  would  be  unjust  that  such  title  should  not  be  subject  to  the  in- 
curabranees  of  tbe  reversion.     In  the  present  case  Edward,  who  levied  the  fine, 
was  not  the  immediate  reversioner ;  there  was  a  remainder  interposed,  and  con- 
sequently the  eflTect  of  the  fine  was,  not  to  give  him  a  fee-simple  by  the  reversion 
becoming  merged,  but  to  discontinue  the  reversion.     In  Baker  v.  Hacking,  Cro. 
Car.  S87,  405,  tenant  in  tail  and  reversioner  in  fee  joined  in  a  lease  not  war- 
ranted by  32  H.  8,  c.  28,  and  it  was  held  that  the  reversion  was  discontinued, 
and  the  reversioner,  having  only  a  right,  could  not  devise  it.     That  case  is,  in 
principle,  the  same  as  this ;  only,  here,  the  tenant  in  tail  was  himself  the  rever- 
sioner, but  with  a  remainder  interposed  between  the  estate  tail  and  the  reversion. 
Then,  however,  it  is  contended,  that  although  the  reversion  was  turned  into  a 
right  of  action,  which  could  not  be  devised,  the  tortious  fee  acquired  by  virtue 
of  the  fine  was  devisable,  and  had  not  been  put  an  end  to.     Now,  the  defendants 
do  not  say  that  Thomas  Allen  Greenalgh,  by  his  possession  under  the  will  of 
Edward,  was  remitted  to  an  estate  in  fee  claimable  under  the  original  settle- 
♦2961  °*^^';  ^^^y  ^J  Edward's  will,  the  legal  *intercst  was  devised  to  trustees. 
^  But  the  estate  limited  to  Thomas,  the  son  of  T.  A.  Greenalgh,  was  a 
legal  estate  :  and  on  the  death  of  T.  A.  Greenalgh,  Thomas,  the  son,  had  both 
the  legal  estate  for  life,  and  a  right,  by  remitter,  to  the  estate  tail  under  the  set- 
tlement, and  to  the  reversion.      Either,  then,  the  remainders  limited  by  the 
original  settlement  were  not  discontinued;  or,  if  they  were,  the  reversion  also 
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was  discontinued,  and,  not  being  devisable  by  Edward,  it  descended  upon  the 
right  heirs  of  the  settlor,  and  came  into  possession  when  the  legal  estate  Tested 
in  them.     In  either  case  there  ia  a  sufficient  answer  to  this  action. 

Follett  in  reply.  As  to  the  first  part  of  the  argument,  there  is  no  ground  for 
saying,  that  because  the  tenant  in  tail  had  not  an  actual  bodily  possession,  his 
fine  did  not  divest  the  remainder.  All  that  is  meant,  when  the  books  lay  it 
down  that  the  tenant  must  be  in  possession  by  virtue  of  the  entail,  is,  that  he 
must  be  actually  seised  of  the  freehold ;  he  must  have  seisin  of  the  estate  tail 
by  virtue  of  the  entail  itself,  otherwise  there  is  no  discontinuance.  It  was  ^ 
held  in  Driver  dem.  Burton  v,  Hussey,  1  H.  Bl.  269.  According  to  the  argu- 
ment on  the  other  side,  no  fine  could  work  a  discontinuance  where  there  was  a 
term  of  years  or  a  tenancy  from  year  to  year.  The  authorities  cited  only  shew 
that  a  fine  cannot  so  operate  where  there  is  an  estate  of  freehold  outstanding. 
In  Doe  dem.  Maddock  v,  Lynes,  8  B.  &  C.  388,  the  question  was,  as  to  the 
operation  of  a  feoffment  to  bar  a  term,  and  the  Court  decided  that  it  did  not  so 
operate,  because  it  was  a  feoffment  made  tortiously,  without  the  *a8sent 
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was  expectant  on  a  freehold.  The  like  answer  applies  to  Briscot  v,  Chamber- 
laine,  Moore,  255.  To  shew  that  the  interest  of  the  tenant  in  tail  in  this  case 
(a  freehold  limited  after  a  term  of  years),  was  a  remainder  which  would  pass  by 
grant,  reference  was  made  to  a  passage  in  Co.  Litt.  332,  a.  But  the  context  is 
as  follows  :  ''  It  is  a  maxim  in  law,  that  a  grant  by  deed  of  such  things  as  do 
lie  in  grant,  and  not  in  livery  of  seisin,  do  work  no  discontinuance.  But  the 
particular  reason  is,  for  that  of  such  things  the  grant  of  tenant  in  tail  workcth 
no  wrong,  either  to  the  issue  in  tail,  or  to  him  in  reversion  or  remainder."  But 
"reversion  or  remainder"  there,  means  reversion,  &c.,  expectant  on  an  estate 
of  freehold;  and  this  is  proved  by  another  passage  in  the  same  page.  "K 
tenant  in  tail  make  a  lease  for  years  of  lands,  and  after  levy  a  fine,  this  is  a  dis- 
continuance; for  a  fine  is  a  feoffment  of  record,  and  the  freehold  passe th.  But 
if  tenant  in  tail  maketh  a  lease  for  his  own  life,  and  after  levy  a  fine,  this  is  no 
discontinuance,  because  the  reversion  expectant  upon  a  state  of  freehold  which 
lieth  only  in  grant  passeth  thereby.'^  In  Com.  Dig.,  Discontinuance,  (C)  3,  and 
the  authorities  there  cited,  the  rule  established  is,  that  a  fine  by  tenant  in  tail 
does  not  operate  where  the  estate  tail  is  expectant  on  a  freehold  estate;  and  it  is 
there  said,  that  "  if  it  be  after  a  lease  by  him  for  years,  it  will  be  a  discon- 
tinuance; for  then  the  freehold  passed  by  the  fioe,  and  all  the  estates  are  dis- 
placed." "Whether  or  not  the  reversion  expectant  on  a  term  of  years  will  pass 
by  grant,  it  is  unnecessary  to  discuss ;  the  question  here  is,  whether  the  party 
was  *sei8ed  of  the  freehold  by  virtue  of  the  entail :  if  the  existence  of  a  r^oQo 
prior  term  of  years  prevented  a  discontinuance,  scarcely  any  fine  would  *• 
be  effectual,  since  there  is  haixlly  a  case  where  the  tenant  in  tail  levying  a  fine 
is  in  actual  bodily  possession  of  the  land.  It  was  contended  that  this  was  not  a 
discontinuance,  because  a  tortious  title  was  acquired  by  the  party  levying  the 
fine ;  but  without  discussing  this,  (though  a  distinction  is  drawn  in  the  books 
between  an  estate  so  acquired  and  the  wrongful  estate  gained  by  a  disseisor,  and 
in  fact  the  fine  only  enables  a  tenant  in  tail  to  alicne  his  estate  as,  before  the 
statute  de  donis,  he  might  have  done  without  any  fine,)  it  is  suflicient  to  say, 
that  the  effect  of  a  fine  to  give  a  complete  estate  in  fee,  capable  of  being  conveyed 
or  devised  as  such,  has  long  been  recognized,  and  no  new  rule  can  be  introduced 
upon  the  subject. 

As  to  the  other  point;  it  is  contended  that  the  ultimate  reversion,  which  was 
in  the  right  heirs  of  the  settlor,  (not  in  those  of  Sir  Thomas  Allen,  though  it  is 
assumed  on  the  other  side  that  both  are  the  same,)  and  which  reversion  descended 
to  Edward  Allen,  was  divested  by  the  fine ;  and  this  may  be  conceded.  But 
Edward  had  a  new  estate  in  fee  by  that  fine  :  and  as  to  the  supposed  remitter  of 
Thomas,  the  son  of  T.  A.  Greenalgh,  that,  if  Thomas  entered  under  the  will  of 
his  father,  was  barred  by  the  father's  recovery,  so  long  as  the  recovery  (although 
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bad  for  want  of  a  proper  tenant  to  the  praecipe)  continued  unreversed.     The 
doctrine  is  thus  laid  down  in  Co.  Litt.  849,  a.     "  Hero  it  is  to  be  understood, 
that  regularly  a  man  shall  not  be  remitted  to  a  richt  remediless,  for  the  which 
be  can  naye  no  action  ;  for  Littleton  here  saith,  that  there  is  no  person  a^inst 
^,Q^-t  whom  the  issue,  when  he  ♦comcth  to  the  land  without  folly  may  oring 
"    -^  his  action ;  and  saith  also,  that  this  is  the  principal  cause  of  the  remitter; 
for  neither  an  action  without  a  right,  nor  a  right  without  an  action,  can  make  a 
remitter.     As  if  tenant  in  tail  suffer  a  common  recovcrjf  in  which  there  is  error, 
and  after  tenant  in  tail  disseiseth  the  recoveror  and  dieth,  here  the  issue  in  tail 
bath  an  action,  viz.,  a  writ  of  error ;  but,  as  long  as  the  recovery  remaineth  in 
force,  he  hath  no  right,  and,  therefore,  in  that  case,  there  is  no  remitter."     But, 
io  fact,  Thomas  Allen  the  son,  if  he  took  an  estate  at  all,  took  under  the  statute 
of  uses  by  virtue  of  Edward's  will,  and  therefore  cannot  avail  himself  of  a  re- 
mitter :  for  that  purpose  he  should  have  waived  the  right  of  entry  under  the 
statute,  and  brought  a  real  action.     A  remitter  only  takes  place  where  the  de- 
feasible estate  has  come  to  the  party  without  his  own  concurrence ;  the  doctrine 
is,  tbat  there  must  have  been  no  '^  folly"  in  him.     In  Co.  Litt.  348,  b.,  it  is  said, 
"  Since  Littleton  wrote,  and  after  the  statute  of  27  H.  8,  c.  10,  if  tenant  in  tail 
make  a  feoffment  in  fee  to  the  use  of  his  issue  being  within  ace,  and  his  heirs, 
and  dieth,  and  the  right  of  the  estate  tail  descend  to  the  issue  Deing  within  age, 
jc-t  he  is  not  remitted,  because  the  statute  esecutcth  the  possession  in  such 
pligLt,  manner  and  form,  as  the  use  was  limited.     But  if  the  issue  in  tail  in  that 
ca^  vtaive  the  posciession,  and  bring  a  formedon  in  the  descender,  and  recover 
against  the  feoffees,  he  shall  thereby  be  remitted  to  the  estate  tail,  otherwise  the 
lands  may  be  so  encumbered,  as  the  issue  in  tail  should  be  at  a  great  inconve- 
nience; but  if  no  formedon  be  brought,  if  that  issue  dieth,  his  issue  shall  be 
remitted,  because  a  state  in  fee-simple  at  the  common  law  dcsccndeth  unto  him." 
*S001   [^'^u^^<^^^  *^*     ^^  *does  not  appear  by  the  case  that  Thomas  Allen, 
-'  the  son,  entered  under  the  will  of  Edward  Allen  ?]     There  was  no  legal 
mode  in  which  he  could  enter,  but  under  that  will;  and  unless  the*  entry  be  by 
some  right,  no  remitter  takes  place.     The  argument  on  the  other  side  is,  that 
a  defeasible  estate  w;is  thrown  upon  Thomas  the  son,  which  could  only  be  by 
Edward's  will,  and  that  Thomas,  having  also  the  old  estate  in  him,  was  then  re- 
mitted back  to  that  original  right.     [Taunton,  J.     If  the  fine  did  not  operate 
as  a  discontinuance,  T.  A.  Greenalgh  entered  as  remainder-man  under  the  origi- 
nal settlement.     Patteson,  J.     In  that  case  the  recovery  suffered  by  him  was 
good,  and  Thomas  Allen  his  son  took  only  an  estate  for  life  under  his  will.] 

Denman,  C.  J.  This  is  the  case  of  a  fine  levied  by  a  person  who  had  become 
tenant  in  tail  under  a  settlement  made  in  1708 ;  unless,  by  reason  of  a  term  of* 
years  created  by  the  same  settlement,  he  is  not  to  be  so  considered.  If  he  was 
tenant  in  tail,  he  was  competent  to  levy  a  fine ;  and  if  so,  no  argument  or 
authority  has  been  adduced  to  show  that  the  fine  should  not  have  all  the  ordi- 
nary legal  consequences.  We  asked  for  such  authority,  but  none  was  given : 
and,  indeed,  some  of  the  cases  which  were  cited  for  the  defendants  appear  to 
establish  the  contrary  doctrine ;  for  where  it  is  said  that  the  possession  of  tenant 
for  years  is  the  possession  of  the  party  entitled  to  the  freehold,  that  imports  that 
such  person  is  seised  of  the  estate  of  freehold.  The  term  of  years,  therefore,  in 
this  case,  does  not  enter  into  the  question,  which  is,  not  whether  the  tenant  in 
tail  was  entitled  to  the  corporeal  possession  of  the  land,  but  whether  he  was 
*^011  s^is^  ^^  ^  present  estate  of  freehold.  *Thc  defendants,  to  support  their 
-1  view  of  the  case,  were  certainly  obliged  to  go  to  the  whole  length  of  showing 
tbat  a  party,  to  levy  a  valid  fine,  must  be  entitled  to  the  actual  possession  of  the  land. 
No  authority  was  cited  to  such  an  effect,  and  it  is  among  the  first  elements  of  the 
doctrines  of  discontinuance,  that  tenant  in  tail  may  displace  remainders  by  levy- 
ing a  fine.  Edward  Allen,  then,  being  tenant  in  tail,  did  levy  a  fine,  and  dis- 
place the  remainder  limited  to  his  brother ;  and  no  step  was  taken  to  set  aside 
the  tortious  estate  (as  it  is  described)  arising  from  the  fine  so  levied.   That  estate 
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was  descendible,  and  capable  of  being  devised :  Edward  Allen  did  devise  it,  and 
under  that  devise  the  lessor  of  the  plaintiff  claims.  Then  all  the  steps  of  the 
plaintiff's  argument  are  complete:  the  estate  in  Edward  was  one  of  which  a  fine 
might  be  levied ;  it  was  levied,  and  by  it  the  estate  in  the  remainder,  which 
would  otherwise  have  taken  effect,  has  been  discontinued,  and  no  step  has  been 
taken  to  sot  the  proceeding  aside.  Upon  these  short  grounds,  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  recover. 

Parke,  J.  I  am  of  the  same  opinion.  The  case  turns  upon  two  points,  for 
the  doctrine  of  remitter  appears  to  me  to  be  out  of  the  question.  First,  as  to 
the  effect  of  the  fine  upon  the  estates  in  remainder.  Edward  Allen  was  tenant 
in  tail  in  possession  of  the  freehold,  and  no  authority  has  been  cited  to  shew 
that  a  fine  by  tenant  in  tail  so  possessed  will  not  work  a  discontinuance.  On 
the  contrary,  it  is  expressly  laid  down  in  Co.  Litt.  332,  b,  that  if  tenant  in  tail 
make  a  lease  for  years,  and  afterwards  levy  a  fine,  "  this  is  a  discontinuance,  for 
a  fine  is  a  feoffment  of  record,  and  the  freehold  passeth."  For  *the  de-  j-^^oa.^ 
fendants,  a  passage  in  Littleton,  sect.  618,  was  relied  upon,  where  it  is  ^ 
said  that  a  fine  of  such  things  as  might  pass  by  grant  will  not  operate  as  a  dis- 
continuance. But  it  is  clear,  on  reference  to  the  context,  that  Littleton  is  there 
speaking  of  such  things  as  commons  and  advowsons ;  and  not  of  reversions  or 
remainders  after  an  estate  for  years,  which,  according  to  Lord  Coke,  in  the  pas- 
sage just  now  cited  (332,  b.)  are  subjects  upon  which  a  fine  will  work  a  discon- 
tinuance. And  Littleton  says,  (s.  618,)  "Of  such  things  as  pass  by  way  of 
grant,  such  grant  maketh  no  discontinuance,  as  in  the  cases  a/oresaid,"  Then, 
what  are  the  cases  aforesaid?  Where  rents,  advowsons,  and  commons  are 
granted  by  deed.  There  being  no  authority  for  the  defendants  on  this  point, 
and  the  uniform  opinion  in  the  profession,  as  far  as  I  am  informed,  being,  that 
in  a  case  of  this  kind  a  term  of  years  goes  for  nothing,  the  only  question  is, 
whether  or  not  Edward  was  tenant  in  tail  in  possession  of  the  freehold?  That 
he  clearly  was,  and  the  effect  of  his  fine,  therefore,  was  to  displace  all  the  re- 
mainders, and  among  them  that  of  his  brother,  who,  consequently,  could  not 
suffer  a  valid  recovery.  The  second  point  is,  what  effect  the  fine  had  upon  the 
estate  of  the  conusor,  Edward  Allen  himself?  The  effect  was,  to  destroy  the 
estate  tail,  and  to  give  Edward  a  base  fee ;  a  fee  determinable  only  upon  a  real 
action  being  brought  by  the  subsequent  party  in  remainder;  besides  which,  the 
reversion  in  fee  was  in  him.  He  had  therefore  a  devisable  interest ;  and  I  am, 
consequently,  of  opinion  that  the  lessor  of  the  plaintiff  is  entitled  to  recover. 

♦Taunton,  J.  There  is  no  rule  better  established  than  that  a  fine  by  ^^^^o 
tenant  in  tail  works  a  discontinuance,  and  divests  remainders  and  rever-  »- 
sions  and  put«  them  to  a  right :  but  it  was  said  here  that  the  prior  term  of  500 
years  prevented  the  fine  from  having  that  operation.  I  asked  several  times  if 
there  was  any  authority  for  such  a  position.  I  can  find  none.  On  the  other 
hand,  several  cases  have  been  cited  where  it  has  been  held  that  the  pos?os>ion 
of  the  termor  is  that  of  the  person  entitled  to  the  next  immediate  estate  of  froi- 
hold.  The  rule  to  be  collected  from  the  books  appears  to  me  this,  that  no  per- 
son can  create  a  discontinuance  without  being,  not  in  actual  possession  of  the 
land,  nor  entitled  to  possession  of  it,  but  in  actual  possession  of  the  estate  tail 
by  virtue  of  the  entail ;  and  in  this  case  the  party  levying  the  fine  was  so.  The 
only  authority  which  at  all  supports  the  argument  for  the  defendants  is  Little- 
ton, sect.  618,  and  Co.  Litt.  332,  a,  where  it  is  said  that  of  things  which  pa?s 
by  grant,  such  grant  works  no  discontinuance.  The  instances  which  Littleton 
puts  (sect.  616,  617,)  are  rents,  advowsons,  and  commons;  and  it  is  contcndeJ 
here  that  a  remainder  or  reversion  subject  to  a  terra  of  years  may  be  coiivi'vcd 
by  grant,  and  therefore  that  Edward  Allen's  interest  lay  in  grant,  and  was  not 
an  estate  in  possession.  I  doubt  the  correctness  of  that  proposition.  The 
interest  in  a  rent,  common,  or  Jidvowson  might  be  passed  by  mere  grant  at  com- 
mon law,  but  not  so  a  reniaindor  or  rcvor«ion  sulject  to  an  estate  for  life  or 
years :  there  the  conveyance  was  not  perfect  without  attornment  by  the  tenant, 
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and  conseqaently  such  interests  never  lay  sfmpliciter  in  grant,  the  assent  of  a 
third  person  being  necessary.  It  is  true,  since  4  Ann.  c.  16,  s.  9,  attornment 
MOA-r  is  no  longer  necessary,  '''bat  for  the  present  purpose  the  law  must  be  con- 

-'  sidered  as  it  stood  in. the  times  of  Littleton  and  Coke.  Here  then  was  a 
discoQtlouance,  by  which  the  cognizor  of  the  fine  acquired  a  base  fee ;  an  estate 
determinable  under  certain  circumstances,  but  nevertheless  a  fee;  and  being 
seized  of  such  fee,  he  made  the  devise  of  it  under  which  the  lessor  of  the  plain- 
tiff claims.  The  only  remaining  question  is,  whether  or  not  a  person  seized  of 
a  base  fee  can  devise  it  like  a  fee  simple,  and  of  that  I  think  there  is  no  doubt. 
It  was  decided  in  Jones  v,  Koe,  (Roe  dem.  Perry  v.  Jones,  1  H.  Bl.  30,  S,  C. 
in  Error,  3  T.  R.  88,)  that  a  possibility,  coupled  with  an  interest,  was  devisa^ 
Wo.  The  subject-matter  there  was  an  interest  under  an  executory  devite.  A 
mtre  right  of  entry,  indeed,  was  held  not  devisable,  in  Ooodright  dem.  Fowler 
r.  Forrester,  8  East,  552;  1  Taunt.  578,  S.  C.  in  Error,  but  that  is]  difierent 
from  the  case  of  a  possibility  coupled  with  an  interest  which  is  assignable  at 
common  law  during  life,  and  therefore  may  be  devised.  A  right  of  entry  is  not 
so  assignable,  and  therefore  not  devisable.  Most  of  the  authorities  on  this 
point  will  bo  found  in  Jones  v.  Roe,  (Roe  dem.  Perry  i\  Jones,  1  H.  Bl.  30, 
S.  C.  in  Error,  3  T.  R.  88.).  By  the  statute  of  wills,  32  H.  8,  c.  1,  s.  1,  any 
person  "  having,  or  which  hereafter  shall  have,  any  manors,  lands,  tenements, 
or  hereditaments,"  as  there  described,  may  devise  the  same ;  and  a  person  hav- 
ing a  base  fee  cannot  be  said  not  to  have  the  lands,  though  his  estate  in  them  is 
Jefeasiblc.  As  to  the  question  of  remitter,  it  appears  to  me,  for  some  of  the 
reasons  given  by  Mr.  Follett,  that  the  doctrine  on  that  subject  is  not  applicable 
to  the  present  case.  I  am  therefore  of  opinion  that  the  plaintiff  is  entitled  to 
recover. 
♦3051       *Patteson,  J.    On  the  subject  of  remitter,  assuming  the  fine  worked 

^  a  discontinuance,)  I  think  the  answers  given  by  Mr.  Follett  are  correct. 
If  Thomas,  the  son  of  T.  A.  Grecnalgh,  entered  under  his  father's  will,  he 
adopted  and  was  bound  by  his  father's  recovery,  and  took  only  an  estate  for  life ; 
if  under  the  will  of  Edward,  his  uncle,  he  took  under  the  statute  of  uses,  and 
then  the  doctrine  of  remitter  does  not  apply.  It  comes,  therefore,  to  the  mere 
question,  whether  or  not  the  fine  levied  by  Edward  crieated  a  discontinuance. 
On  that  point  the  case  is  extremely  plain.  It  is  clearly  laid  down  in  the  books, 
that  any  person  who  is  tenant  in  tail  in  possession  may  levy  a  fine  which  shall 
discontinue  remainders.  What  then  is  meant  by  the  word  possession  ?  The 
fallacy  of  the  argument  for  the  defendant  lies  in  the  construction  of  that  word. 
It  does  not  mean  that  there  is  no  term  of  years  outstanding,  but  that  the  party 
is  tenant  in  tail  of  the  immediate  estate  of  freehold,  there  being  none  prior,  as 
distinguished  from  a  tenant  in  tail  in  remainder  where  there  is  such  prior  estate 
of  freehold.  A  distinction  was  attempted  between  terms  created  by  the  original 
settlor,  and  by  the  tenant  in  tail  himself;  and  indeed  the  argument  might  other- 
wise be  carried  to  the  length  of  maintaining  that  a  tenant  in  tail,  by  demising 
to  a  person  who  has  to  work  the  land  for  twenty-one  years,  was  precluded  from 
levying  a  fine  during  that  time,  to  bar  the  remainder.  But  no  passage  has  been 
citetl  in  support  of  the  distinction ;  no  book  alludes  to  it.  Suppose  a  settlement 
limiting  an  estate  for  life  to  A.,  remainder  to  B.  for  life,  remainder  in  tail  to  C, 
with  a  power  of  leasing,  which  power  one  of  the  tenants  for  life  executes  and 
die?,  and  the  tenant  in  tail  comes  into  possession ;  will  the  lease  so  granted  under 
♦oQi^-i   the  power  ""prevent  the  tenant  in  tail  in  possession  from  levying  a  fine  ? 

-*  It  is  said  that  an  estate  tail,  limited  after  an  estate  for  years,  is  a  re- 
mainder. I  deny  that  as  a  general  proposition.  It  is  true,  the  passage  cited 
from  Co.  Litt.  49  a,  contains  the  word  "  remainder,"  and  it  is  also  true,  that  if 
an  estate  be  granted  to  A.  for  years,  and  another  estate  to  B.  to  commence  when 
that  determines,  the  latter  estate  is  in  some  sense  a  remainder,  because  B.  is  not 
entitled  to  possession  till  the  first  estate  determines,  but  still  it  is  not  a  remainder 
in  the  sense  in  which  that  term  applies  to  tenants  in  tail.     Can  any  case  be 
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shewn  where  an  estate  for  years  was  given  to  A.,  with  limitation  over  to  B.  for 
life  or  in  fee,  and  B.  was  held  not  to  take  an  immediate  estate  of  freehold?  In 
Berrington  v.  Parkhurst,  13  East,  489,  an  estate  was  limited  to  A.  for  ninety- 
nine  years,  if  he  shonld  so  long  live,  and  from  and  after  his  decease,  or  other 
sooner  determination  of  the  term,  to  trustees  during  the  life  of  A.  to  support 
contingent  remainders ;  remainder  to  the  first  and  every  other  son  of  A.  A. 
and  his  son  levied  a  fine  and  suffered  a  recovery,  without  the  concurrence  of  the 
trustees,  and  it  was  held  void,  hecause  the  trustees  had  an  immediate  estate  of 
freehold,  and  not  merely  a  contingent  interest,  in  which  case  the  decision  would 
have  been  different.  I  can  find  no  authority  for  saying,  that  a  term  of  years 
will  preclude  a  man  who  has  the  immediate  tenancy  in  tail,  the  immediate  in- 
terest in  the  freehold,  from  levying  a  fine ;  and  if  not,  the  effect  of  the  fine  must 
be  the  same  as  if  there  were  no  term.  It  is  said  that  there  can  be  no  tortious 
alienation  during  the  lawful  possession  of  the  termor :  and  it  may  be  true,  that 
no  such  tortious  "^alienation  can  take  place  so  as  to  destroy  the  term.  The  r^^ony 
Question  discussed  in  the  cases  on  that  subject  has  been,  whether  or  not  ^ 
the  term  was  destroyed.  But  if  the  fine  was  void  altogether  where  a  term  ex- 
isted, that  question  could  never  have  arisen.  I  appears  to  me,  then,  that  the 
term  of  years  in  this  case  is  out  of  the  question,  as  far  as  regards  the  operation 
of  the  fine :  that  the  fine,  levied  by  a  tenant  in  tail  in  possession  of  the  imme- 
diate interest  in  the  freehold,  worked  a  discontinuance,  and  he  acquired  a  tor- 
tious fee ;  and,  consequently,  that  under  his  will  the  lessor  of  the  plaintiff  has 
a  valid  title.  Judgment  for  the  plaintiff. ((/) 


The  KING  v,  OAKLEY  and  Others.     Nov.  22. 

The  Stat.  15  Ric  2,  c.  2,  gave  justices  a  summary  jurisdiction  to  conyicti  on  their  own 
view,  for  a  forcible  detainer  after  a  forcible  entry. 

The  Stat.  8  Hen.  6,  c.  9,  recites  that  the  stat.  15  Ric.  2,  c.  2,  does  not  extend  to  entries  in 
tenements  in  peaceable  manner  and  after  holden  with  force,  and  then  enacts  that  th&t 
statute  shall  be  duly  executed,  and  if  from  thenceforth  any  doth  make  any  forcible  entir 
in  lands,  &c.  or  them  do  hold  forcibly  after  complaint  thereof  made  within  the  same 
county  where  such  entry  is  made,  to  the  justices  of  peace,  they  shall  cause  the  statute 
duly  to  be  executed : 

Held,  that  the  statute  of  8  Hen.  6,  was  intended  to  give  a  summary  jurisdiction  in  cases 
of  forcible  detainer  after  unlawful  entry;  and  that  a  conviction  by  justices  on  that  sta- 
tute, merely  stating  an  entry  and  a  forcible  detainer,  was  insufficient. 

The  defendants  were  brought  into  Court  upon  a  writ  of  habeas  corpus,  by 
the  return  to  which,  it  appeared  they  were  detained  in  custody  under  a  convic- 
tion, which  stated  that  Edward  Penfold  complained  to  three  justices  therein 
named,  that  R.  Oakley,  W.  T.,  J.  R.,  G.  H.,  and  W.  F.,  into  and  upon  the 
mansion-house  of  him,  Penfold,  called  Heath  House,  and  divers  outhouses  to 
the  same  mansion-house  belonging,  situate,  *&c. ;  and  also  into  and  upon  r^ong 
divers  closes,  pieces  or  parcels  of  land,  to  wit,  &c.  of  him,  Penfold,  sit-  ^ 
uate,  &c.,  then  lately  did  enter,  whereof  Penfold  was  tenant  by  copy  of  court 
roll  for  the  term  of  his  natural  life,  and  the  same  mansion-house,  outhouses, 
closes,  pieces  or  parcels  of  land  from  him,  Penfold,  unlawfully  with  strong  hand 
and  armed  power  did  hold,  and  from  him  detain,  against  the  form  of  the  sta- 
tute ;  whereupon  Penfold,  to  wit,  on,  &c.  at,  &c.,  prayed  of  them  so  as  aforesaid 
being  justices,  &g.  that  a  due  remedy  should  be  provided  to  him  in  that  behalf 
according  to  the  statute ;  which  complaint  and  prayer  by  them,  the  said  justices, 
being  heard,  the  said  justices  to  the  mansion-house,  outhouses,  and  closes  afore- 
said, personally  came,  and  did  find  and  see  the  aforesaid  R.  Oakley,  W.  T.,  J. 

(a)  See  the  statute  3  &  4  W.  c.  74,  "  for  the  abolition  of  fines  and  recoveries,  and  for 
the  substitution  of  more  simple  modes  of  assurance.*' 
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Kf  6.  H.,  and  W.  F.,  the  aforesaid  mansion-house,  outhonses  and  closes,  with 
force  and  arms,  unlatc/ulh/  with  strong  hand  and  anned  power  detaining  against 
the  form  of  the  statute,  and  according  aa  he,  Penfold,  so  as  aforesaid,  had  unto 
them  complained ;  therefore  it  was  considered  by  them,  the  aforesaid  justices, 
that  the  aforesaid  R.  0.,  W.  T.,  J.  R.,  G.  H.,  and  W.  F.,  of  the  detaining 
aforesaid  by  strong  hand,  by  their  (the  justices')  own  proper  Tiew  had,  were 
convicted,  and  every  of  them  was  convicted  according  to  the  form  of  the  statute, 
&c.  The  conviction  then  stated  that  a  fine  of  50/.  was  imposed  on  each  of  the 
defendants,  and  they  were  committed  to  Bedford  gaol  until  they  paid  their  fines. 

Adolphus  now  moved  that  the  defendants  should  be  discharged.  The  convic- 
tioQ  is  insufficient,  being  for  a  forcible  detainer  only,  and  not  stating  any  wrong- 
toncn  ^  ^^  forcible  entry.  The  justices  have  proceeded  on  their  *own  view 
^  on  the  Stat.  15  Ric.  2,  c.  2,  but  that  statute  applies  to  such  forcible  de- 
tainers only  as  arc  preceded  by  forcible  entries.  [Llot/d,  contrsL,  here  intimated 
that  he  should  rely  upon  the  stat.  8  H.  6,  c.  9.]  That  act  recites  the  statute 
15  Ric.  2,  c.  2,  and  that  owing  to  certain  defects  therein,  many  wrongful  and 
forcible  entries  be  daily  made  iuto  lands  by  such  as  have  no  right,  and  ordains 
^^  that  it,  and  all  other  statutes  of  such  entries,  shall  be  duly  executed,"  with  an 
additional  enactment  '^  that  from  henceforth  where  any  doth  make  any  forcible 
entry  in  lands  and  tenements,  or  them  hold  forcibly  after  complaint  thereof  made 
within  the  same  county  where  sudi  entry  is  made,  then  the  justices  shall  cause 
the  said  statute  duly  to  be  executed."  That  statute,  therefore,  applies  to  a  case 
where  the  holding  forcibly  is  preceded  by  a  forcible  and  wrongful  entry.  At 
least  the  entry  should  appear  to  have  been  unlawful.  Besides,  the  magistrates 
upon  the  statute  of  8  Hen.  6,  cannot  proceed  upon  their  own  view,  but  are  to 
make  a  precept  to  the  sheriff  commanding  him  to  return  a  jury. 

Uoifdj  contra.  Forcible  entries  upon  lands  and  forcible  detainers  of  land 
have  been  n^ade  offences  by  several  statutes.  (See  Hawk.  P.  C.  b.  1,  c.  64 ; 
Dalton's  Justice,  c.  44,  125.)  The  stat.  15  Ric.  2,  c.  2,  first  gave  magistrates 
a  gummaiy  jurisdiction  in  case  of  forcible  entries.  It  enacts,  that  in  case  of 
5ach  forcible  entries  and  complaint  thereof,  as  there  mentioned,  the  justices  are 
to  take  sufficient  power  of  the  county  and  go  to  the  place  where  such  force  is 
made,  ^'and  if  they  find  any  that  hold  such  place  forcibly  fi/?er  such  entry  made, 
yqiA-i  they  shall  be  taken  and  put  in  the  next  gaol  there  to  abide,"  *kQ,  To 
^  bring  a  case  within  that  statute,  undoubedly  the  forcible  detainer  must 
have  been  preceded  by  a  forcible  entry.  It  did  not  provide  any  remedy  for  cases 
where  the  entry  had  been  peaceable,  and  the  land  afterwards  detained  by  force ; 
nor  where,  the  entry  having  been  forcible,  the  parties  who  made  it  had  quitted 
the  land  before  the  magistrates  arrived.  To  remedy  this  inconvenience  the 
8  Hen.  6,  ci  9,  was  passed.  It  recites  that  the  statute  15  Ric.  2,  did  not  extend 
to  entries  into  tenements  in  a  peaceable  manner,  and  after  holden  with  force, 
and  then  declares  that  the  said  .statute  shall  be  duly  executed,  adding  thereto, 
"that  from  henceforth  where  any  doth  make  any  forcible  entry  in  lands  or  tene- 
ments, or  them  hold  forcibly  after  complaint  to  the  justices  of  peace,  the  justices 
shall  cause  the  statute  duly  to  be  executed."  Section  3,  gives  the  justices  power 
to  inquire  by  a  jury  concerning  such  forcible  entries  and  detainers,  and,  if  it  be 
found  that  any  doth  contrary  to  this  statute,  to  reseize  the  lands  so  entered  or 
holden,  and  to  put  the  party  in  full  possession.  Section  7,  enacts,  that  the 
statute  shall  not  endamage  any  person  where  he  or  his  nucestors,  &c.,  have  con- 
tinued in  possession  for  three  years.  The  stat.  8  Hen.  6,  c.  9,  construed  to- 
gether with  the  15  Ric.  2,  c.  2,  which  it  recites,  therefore  authorized  two  modes 
of  proceeding :  one  by  the  justices  on  their  own  view,  the  other  by  summoning 
a  jury  to  inquire  into  the  forcible  entry  or  detainer.  Here,  they  have  proceeded 
upon  their  own  view.  [Patteson,  J.  Nothing  is  stated  on  the  face  of  the 
conviction  to  shew  that  the  entry  of  th?  defendants  was  not  lawful.]  The  stat. 
S  Hen.  6,  o.  9,  makes  a  forcible  detainer  after  a  peaceable  entry  an  offence. 
[Taunton,  J.    The  entry  may  be  peaceable,  yet  wrongful.]    If  the  statute 
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applies  only  to  fordble  detainers  after  an  nnlawfdl  entry^  the  case  of  *a  r^co-it 
tenant  at  will  or  for  years  holding  over  after  the  respective  interests  have  *- 
expired,  will  not  be  within  it.     Yet  such  cases  are  within  the  mischief. 

Denman,  G.  J.  I  am  of  opinion  that  this  conviction  cannot  be  sustained,  the 
facts  set  out  in  it  not  being  sufficient  to  give  the  magistrates  jurisdiction.  There 
is  a  material  distinction  between  a  forciole  entry  and  a  forcible  detainer.  The 
stat.  15  Ric.  2,  c.  2,  makes  a  forcible  entry  in  all  cases  an  oflfence  cognizable  by 
justices  in  a  summary  way,  but  a  forcible  detainer  only  when  it  is  preceded  by  a 
forcible  entry.  The  stat.  8  11.  6,  c.  9,  makes  a  forcible  detainer  an  offence  so 
cognizable  by  justices,  even  where  it  is  preceded  hj  2l  peaceable  entry.  It  seems 
to  me,  that  the  entry  there  spoken  of  must  be  unlawful,  or,  at  all  events  it  must 
be  shown,  that  the  forcible  detainer  there  spoken  of  was  unlawful.  Now,  for 
any  thing  that  appears  on  this  conviction,  the  original  entry  by  Penfold  may 
have  been  both  peaceable  and  lawful,  and  his  subsequent  possession  and  detainer 
rightful,  and  I  cannot  think  that  the  legislature  meant  that  the  act  of  a  man  in 
maintaining  his  own  rightful  possession  with  force  against  a  wrong-doer  should 
authorize  the  justices  to  turn  him  out  of  possession.  Assuming,  therefore,  as 
we  may  in  this  case,  that  the  original  entry  by  Penfold  was  peaceable  and  law- 
ful, the  subsequent  detainer  ought  to  have  been  shown,  by  facta  disclosed  on  the 
face  of  this  conviction,  to  be  unlawful.  Here,  no  such  facta  are  stated.  It  is 
not  sufficient  for  the  justices  to  state  that  they  found  the  detainer  unlawful ; 
they  ought  to  have  stated  facts  which  made  it  so.  There  being  no  such  state- 
ment, the  conviction  is  bad,  and  the  defendants  are  entitled  to  be  discharged. 

♦Parke,  J.  The  question  has  been  reduced  to  two  points:  first,  r^o^a 
whether  a  party  can  be  convicted  of  a  forcible  detainer  on  view  of  the  ^ 
justices ;  and,  secondly,  whether  there  should  be,  on  the  face  of  the  conviction, 
an  allegation  that  the  entry  on  the  land  by  the  defendant  was  unlawful.  The 
case  arises  on  the  statute  8  Hen.  6,  c.  9.  I  think  that  statute  clearly  gives  the 
justices  a  summary  jurisdiction  in  cases  of  forcible  detainer.  When  complaint 
IS  made  to  the  justices,  the  party  charged  may  traverse  any  fact  stated  in  the  in- 
formation, Regina  v.  Layton,  1  Salk.  353.  If  he  does  not  choose  to  traverse, 
the  facts  alleged  in  the  complaint  must  be  taken  as  admitted.  Then  aa  to  the 
objection,  that  the  conviction  does  not  state  the  original  entry  to  have  been  un- 
lawful, I  incline  to  think  that  the  statute  8  Hen.  6,  c.  9,  does  hot  apply  to  cases 
where  the  original  entry  is  lawful,  and  considering  the  charge  is  of  a  criminal 
nature,  I  think  it  should  have  been  stated  on  the  face  of  the  conviction,  that  the 
entry  was  unlawful.  I  should  have  wished  to  take  time  to  consider  on  that 
point,  had  not  my  Brothers  entertained  a  clear  opinion  upon  it.  It  will  not 
follow  from  our  decision,  that  the  stat.  8  Hen.  6,  c.  9,  does  not  apply  to  the  case 
of  a  tenant  at  will  or  for  years,  holding  over  after  the  will  is  determined  or  term 
expired,  because  the  continuance  in  possession  afterwards  may  amount  in  judg- 
ment of  law  to  a  new  entry.     Hawk.  P.  C,  b.  1,  c.  64,  s.  34. 

Taunton,  J.  I  am  of  opinion  that  the  conviction  is  insufficient.  This  is  a 
highly  penal  statute,  and  ought  not  to  be  extended  by  loose  and  uncertain  con- 
struction. *In  order  to  bring  a  case  within  the  summary  jurisdiction  p^oio 
of  the  magistrates,  every  thing  necessary  to  constitute  the  offence  must  1- 
be  clearly  and  positively  stated^  The  statute  8  Hen.  6,  c.  9,  after  reciting  the 
15  Ric.  2,  c.  2,  declares  "  that  that  statute  does  not  extend  to  entries  in  tene- 
ments in  a  peaceable  manner,  and  after  holden  with  force."  A  forcible  detainer 
after  a  peaceable  entry  was  therefore  not  a  case  within  the  statute  15  Ric.  2,  c. 
2.  The  stat.  8  Hen.  6,  c.  9,  then  enacts,  "  that  from  henceforth  where  any 
doth  make  any  forcible  entry  into  lands,  &c.,  or  them  hold  forcibly  after  com- 
plaint thereof  made  within  the  same  county  where  such  entry  is  made,  to  the 
justices  of  peace  by  the  party  grieved,  the  justices  shall  cause  the  said  statute 
(of  15  Ric.  2,)  to  be  duly  executed."  It  has  been  argued  that  any  forcible  hold- 
ing is  sufficient  to  authorize  the  justices  to  convict.  It  seems  to  me  that  every 
forcible  holding  (though  such  holding  may  under  some  circumstances  be  the 
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ground  of  an  indictment  at  common  law)  is  not  within  the  statute^  but  that 
it  applies  only  to  a  forcible  detainer  preceded  by  an  unlawful  entry.  The 
principal  alteration  introduced  by  the  statute  8  Uen.  6,  c.  9;  was,  to  make  a 
forcible  detainer  after  a  peaceable  entry  an  offence.  A  party  may,  however, 
enter  peaceably,  but  unlawfully ;  it  by  no  means  follows  that,  because  he  may 
have  entered  peaceably,  he  had  any  lawful  right  to  enter.  It  should,  then,  have 
appeared  by  the  conviction  that  the  entry  was  unlawful,  and  it  has  been  usual 
in  cases  under  this  statute  so  to  state  it. 

Patteson,  J.  This  conviction  cannot  be  supported.  The  stat.  15  Eie.  2,  c. 
2,  gave  magistrates  a  summary  jurisdiction  in  all  cases  of  forcible  entry  j  but  in 
*3U1  ^^^'^^  *®^  forcible  detainer,  only  where  there  had  been  a  previous  forcible 
^  entry,  and  there  may  have  been  good  reasons  for  not  maKing  every  forci- 
ble detainer  an  offence  cognizable  by  justices  in  a  summary  way,  for  it  would  be 
hard  to  allow  a  man  to  be  turned  out  of  possession  for  detaining  with  force  that 
land  to  which  he  is  rightfully  entitled.  But  notwithstanding  that  statute,  a 
party  who  had  acquired  the  possession  of  lands  peaceably,  though  unlawfully, 
might  afterwards  detain  them  forcibly.  That  was  a  mischief  which  the  stat.  8 
Hen.  5,  c.  9,  was  intended  to  remedy.  Now  there  is  no  statement  in  this  con- 
viction that  the  entry  was  unlawful.  In  Rex  v.  Elwell,  2  Ld.  Raym.  1514 ;  3 
lid.  Raym.  360,  where  the  defendants  were  convicted  before  justices,  on  their 
view,  of  an  unlawful  detainer,  it  was  stated  in  the  information  that  they  unlaw- 
fully ejected,  expelled,  and  amoved  the  complainant,  and  the  messuage  unlaw- 
fully withheld,  and  that  precedent  is  adopted  in  Burn's  Justice,  (vol.  ii.,  title 
Forcible  Entry.)  There  are  no  words  in  the  conviction  here  to  satisfy  me  there 
wa.*  any  unlawful  entry.  I  cannot  entertain  a  doubt  that  one  of  the  remedies 
intended  to  be  given  by  that  statute,  was,  to  extend  the  summary  jurisdiction  of 
magistrates  to  cases  of  forcible  detainer  preceded  by  a  peaceable  but  an  unlawful 
entry.  If  it  were  not  confined  to  such  cases,  the  consequences  would  be,  that  a 
pergon  who  had  had  two  years'  rightful  possession  of  land,  might  be  liable,  under 
any  circumstances,  to  be  fined  and  imprisoned  for  forcibly  maintaining  that  pos- 
session against  a  wrongdoer.  The  party  was  discharged  out  of  custody. 


♦315]  ♦CLARKE  v.  The  IMPERIAL  Gas  Light  and  Coke 

Company.     Nov,  24. 

Bjr  statute  1  &  2  G.  4,  c.  cxvii.  incorporating  a  gas  light  companj,  it  was  enacted,  that 
the  directors  sboald  have  the  custody  of  the  commoD  seal,  and  power  to  use  it  for  the 
affairs  and  concerns  of  the  company,  who  were  themselves  by  another  clause  empowered 
to  make  orders  under  seal  at  their  meetings,  for  the  government  of  the  company,  and 
for  regulating  the  proceedings  of  the  directors.  No  power  was  expressly  given  by  the 
act  to  grant  annuities.  At  a  special  general  meeting  of  the  company,  a  committee, 
previously  appointed  for  certain  purposes,  reported  that  it  was  expedient  that  the  then 
clerk,  whose  health  was  bad,  should  be  invited  to  retire  upon  a  pension,  on  condition 
of  abstaining  from  acts  prejudicial  to  the  company;  that  such  proposal  had  been  made 
to  him,  and  that  he  had  accepted  it.  The  meeting  voted  that  the  report  should  be  re- 
ceived and  entered  on  the  minutes,  and  that  the  directors  should  carry  into  effect  the 
committee's  recommendation.  No  order  to  this  effect  was  made  under  seal.  The 
directors,  by  deed  in  the  name  of  the  company,  granted  an  annuity  to  the  clerk  on  his 
reUrement,  subject  to  conditions  of  the  nature  above  stated,  and  they  put  the  corporate 
seal  to  it:  Held,  that  the  seal  was  properly  affixed  by  the  directors;  that  the  granting 
of  such  annuity  was  warranted  by  the  statute ;  that  it  was  a  concern  of  the  company, 
withiu  the  first-mentioned  clause ;  and  that  no  order  of  the  company  under  seal  was 
necessary  to  authorize  it. 

^e  act  prescribed  that  nothing  should  be  done  at  any  special  general  meeting,  but  the 
business  for  which  it  was  called ;  and  certain  forms  were  required  for  calling  it.  On 
»  special  case  stated,  which  set  out  entries  of  the  proceedings  whereby  the  grant  was 
authorized,  it  did  not  appear  that  those  forms  had  been  gone  through,  and  the  com- 
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pany,  who  were  saed  on  the  aboTe  deed,  alleged  this  irregalarity  in  answer :  Held, 
that  it  lay  on  them  to  give  strict  proof  of  the  default;  and  this  not  being  done,  bnt  a 
possibility  appearing  that  the  forms  might  hare  been  complied  with,  the  Court  would 
not  presume  the  contrary. 
By  the  statute,  the  orders  and  proceedings  entered  in  the  company's  books  were  to  be 
considered  as  originals,  and  read  in  all  courts,  kc.  Quaere,  Whether  this  rendered 
them  admissible  evidence  as  between  the  company  and  a  stranger? 

Covenant  for  arrears  of  an  annuity  alleged  to  be  payable  to  the  plaintiff  by 
virtao  of  an  indenture  under  the  common  seal  of  the  defendants.  The  inden- 
ture was  set  out  on  oyer.  It  recited  that  the  company  had  been  incorporated 
and  established  for  lighting  certain  parts  of  the  metropolis  with  gas,  by  certain 
statutes  (1  &  2  Gr.  4,  c.  czvii.  and  4  G.  4,  c.  zcv.,  both  public) ;  that  the  plain- 
tiff had  been  their  clerk  at  a  salary  of  700/.  a  year,  and  had  conducted  himself 
diligently  and  faithfully  in  that  employment,  but  had  lately  been  incapaciatcd 
by  ill  health :  that  a  committee  of  proprietors,  duly  appointed  by  a  general 
meeting  of  the  company,  had  reported  to  a  special  general  meeting  that  in  con- 
sequence of  the  plaintiff's  state  of  health,  *it  appeared  expedient  to  in-  r^coig 
vite  him  to  retire  on  a  pension  of  400/.  a  year,  on  the  usual  condition  of  ■- 
abstaining  from  acts  to  the  prejudice  of  the  company;  that  such  proposal  had 
been  made  to  and  assented  to  by  him :  and  that  (for  reasons  which  the  commit- 
tee assigned)  it  was  likely  to  prove  but  a  small  burden  to  the  company :  the 
indenture  further  recited  that  the  report  was  approved  by  the  meeting,  and 
referred  to  the  directors  to  be  carried  into  execution ;  and  that,  the  said  report 
and  proceedings  having  been  communicated  to  the  plaintiff,  he,  in  consideration 
of  the  said  pension,  had  resigned  his  office.  And  it  was  then  witnessed,  that  in 
consideration  of  his  past  services,  and  of  his  resignation  in  compliance  with  the 
s  lid  report  and  proceedings,  and  in  consideration  of  5»,  paid,  Ac.  the  said  com- 
pany in  pursuance  of  the  recommendation  of  the  committee  in  their  report,  and 
of  the  resolution  made  thereon  by  such  general  meeting  as  aforesaid,  and  in 
exercise  of  any  powers  or  authorities  to  them  given  or  in  them  vested  by  the 
aforesaid  acts  of  parliament,  or  either  of'  them,  and  of  every  other  power  and 
authority  in  anywise  enabling  them  in  this  behalf,  did  grant  to  the  plaintiff,  his 
executors,  &c.  one  pension,  annuity,  or  clear  annual  sum  of  400/.,  payable  out 
of  and  charged  upon  all  and  singular  the  stock,  funds,  estate,  and  effects  of  the 
company,  and  the  gains  and  profits  thereof,  to  have,  hold,  &c.  from  the  date  of 
the  said  indenture  (when  he  resigned  his  office  as  aforesaid),  for  the  term  of  his 
natural  life ;  and  there  was  a  covenant  by  the  company  for  payment  of  the  said 
annuity  in  the  manner  and  at  the  times  in  the  indenture  specified ;  upon  condi- 
tion, nevertheless,  that  the  said  annuity  should  be  forfeited,  if  the  plaintiff 
should  (except  by  leave  of  the  company)  manufacture  *or  supply,  or  ^^ay 
become  an  officer  of,  or  connected  with,  any  other  company  who  should  ^  *^ 
manufacture  or  supply,  or  undertake  to  manufacture  or  supply,  gas  for  lighting 
within  the  parts  and  district  which  the  fiirst-mentioned  company  were  then  en- 
titled to  supply  and  light  with  gas.  The  defendants  pleaded  non  est  factum. 
At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  sittings  in  London  after  Mich- 
almas  term,  1831,  a  verdict  was  taken  for  the  plaintiff  for  400/.,  subject  to  the 
opinion  of  this  Court  upon  the  following  case  : — 

The  indenture  was  produced  by  the  plaintiff,  and  was  proved  to  be  under  the 
corporate  seal.     The  evidence  given  by  the  defendants  was  as  follows : — ^A 

feneral  meeting  of  proprietors,  duly  convened,  was  held  on  the  8th  of  March, 
827,  and  was  attended  by  many,  but  not  all,  of  the  proprietors.  The  proceed- 
ings, as  after  stated,  are  entered  in  the  books  of  the  company,  and  the  entries 
are  correct  statements  of  the  business  transacted  at  such  meeting.  The  first 
entry  is,  "  Resolved,  that  a  committee  be  appointed  to  investigate  and  examine 
the  accounts  of  the  company  from  its  formation  to  the  present  period,  (any  three 
of  whom  shall  form  a  quorum),  and  that  such  committee  shall  have  tne  power 
to  call  for  the  production  of,  or  to  inspect,  all  books,  documents,  &c.  in  the  cos- 
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tody  or  power  of  the  directors,  and  of  every  officer  of  the  company,  and  to 
report."  By  the  second  resolution,  the  directors  and  other  parties  were  requsted 
and  authorized  to  give  information  to  the  committee.  By  the  third,  the  com- 
mittee were  requested  to  make  up  a  dehtor  and  creditor  account,  and  a  balance 
sheet  containing  a  full  statement  of  the  company's  affairs,  &c.  By  the  fourth 
and  fifth  the  committee  were  empowered  to  employ  an  accountant,  and  to  make 
*3181  **™®^^™®°*®  ^^  *^®  books,  &c.  The  sixth  is  as  follows : — "  Resolved, 
^  that  the  said  committee  be  requested  and  empowered  to  examine  into  and 
consider  the  duties  of  the  several  officers  of  the  company  in  all  or  any  of  their 
several  departments,  together  with  the  salaries  attached  to  their  offices,  and  to 
report  thereon  at  the  next  general  meeting  of  the  proprietors."  Much  other 
business  is  entered  in  the  books  as  transacted  at  the  same  meeting,  but  it  is  not 
material  to  the  present  case. 

On  the  23d  of  July,  1827,  the  plaintiff  (then  being  clerk)  sent  a  circular  to 
the  proprietors,  giving  notice  of  a  special  general  meeting  to  be  held  on  the  3d 
of  August,  "  to  receive  the  report  of  the  committee  appointed  to  examine  into 
the  accounts  and  concerns  of  the  company  at  the  general  meeting  held  on  the 
8th  day  of  March  last,  and  to  adopt  such  measures  thereon  as  the  said  meeting 
shall  deem  expedient."  Advertisements  to  the  same  effect  were  published  in 
the  newspapers,  as  required  by  statute.  The  meeting  was  held  accordindy ; 
some,  but  not  all,  of  the  proprietors  attended.  The  proceedings  are  entered  in 
the  company's  books,  which  state  that,  the  advertisements  and  circular  calling 
the  meeting  having  been  read,  the  report  of  the  committee  appointed  on  the  8th 
of  March  was  also  presented  and  read,  and  a  resolution  passed,  that  the  same 
should  be  received  and  entered  on  the  minutes,  and  the  directors  instructed  to 
take  steps  for  carrying  into  effect  the  recommendations  therein  contained.  The 
report  contained,  among  other  things,  that  statement  respecting  the  company's 
clerk,  the  present  plaintiff,  which  is,  in  substance,  recited  in  the  indenture,  as 
set  out  above.  On  the  19th  of  September,  1827,  a  special  general  meeting  was 
^QiQ-i  held  in  pursuance  of  a  circular  letter  and  advertisements  duly  ^issued, 
-*  in  which  the  proprietors  were  requested  to  meet  "  for  the  purpose  of 
electing  a  fit  and  proper  person  to  be  clerk  of  the  company,  in  the  place  of  Mr. 
Henry  Clark  (the  plaintiff)  who  has  resigned."  Some  (but  not  all)  of  the  pro- 
prietors attended.  The  entry  of  the  proceedings  in  the  company's  books  is, 
that,  after  the  notice  of  meeting  had  been  read,  the  following  report  of  the 
directors  waa  presented  and  read : — "  Your  directors,  in  conformity  with  the 
resolution  passed  at  a  general  meeting  of  the  proprietors  held  on  the  3d  of  Au- 
gust last,  proceeded  to  carry  into  effect  the  order  for  granting  an  annuity  of 
400/.  to  Mr.  Henry  Olarke,  who  has  acceded  to  the  terms  proposed,  and  in  con- 
sequence resigned  the  situation  of  clerk  to  this  company."  Then  follow  other 
entries  of  business  done  at  the  meeting,  but  not  material  to  this  case. 

The  indenture  was,  before  the  commencement  of  the  action,  assigned  to  a 
proprietor  of  the  company,  who,  in  that  capacity,  attended  the  aforesaid  meet- 
ings. No  proof  was  given  of  the  time  or  manner  of  affixing  the  corporate  seal^ 
nor,  except  so  far  as  is  above  stated,  of  any  authority  or  direction  given  to  any 
person  to  affix  the  same.  None  of  the  entries  above  mentioned  is  under  the 
corporate  seal.  The  questions  for  the  opinion  of  the  Court  were,  first,  whether 
the  above  evidence  for  the  defendants  was  receivable;  and,  secondly,  if  it  were, 
whether  it  constituted  a  defence  to  the  action  by  shewing  the  deed  to  be  void. 
This  case  was  argued  on  a  former  day  of  the  term. 

PfcUt  for  the  plaintiff.  The  books  were  not  evidence  for  the  company,  being 
mere  documents  of  their  own,  to  which  the  plaintiff,  as  regards  this  action,  is 
*3201  ^  B^^^g^^-  ^®  company,  being  incorporated,  has  a  certain  ^common 
-■  seal,  which,  when  once  affixed  to  a  deed,  is  evidence  of  their  being  par- 
ties to  it :  whether  proper  steps  were  taken  to  authorize  the  affixing  of  it  or  not, 
laay  be  matter  of  dispute  among  themselves,  but  cannot  affect  tne  right  of  a 
third  party.  Their  books  are  nothing  more  than  the  memorandum  of  a  private  • 
Vol.  XXIV.— 10 
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person,  and  can  have  no  greater  effect  to  invalidate  their  own  deed.  The  inBtm- 
ment  itself  is  regular  on  the  face  of  it,  it  grants  what  the  company  might  grant, 
and  for  purposes  which  are  legitimate,  and  beneficial  to  them. 

R.  V.  Richardi  contra.  The  evidence  was  receivable,  as  tending  to  avoid 
the  deed.  Li  the  case  of  a  deed  executed  by  an  individual,  the  phiintiff  proves 
the  execution  and  delivery :  in  the  instance  of  a  corporation,  the  seal  is  primi 
facie  evidence  of  regular  execution;  but  in  the  latter  case  it  may  be  proved  that 
the  seal  was  affixed  without  proper  authority,  and  the  deed  therefore  invalid; 
just  as,  where  an  individual  pleads  non  est  factum,  whatever  shews  that  he  was 
at  the  time  incapable  of  binding  himself  by  deed  is  evidence  to  support  the 
plea.  Formerly  the  special  matter  would  have  been  pleaded  with  the  concln- 
sion,  '^et  sic  non  est  factum/'  but  that  is  no  longer  customary.  A  defendant 
may  prove,  under  the  general  plea  of  non  est  factum,  that  a  bail-bond  was  exe- 
cuted by  him  after  the  return  of  the  writ,  Thompson  v.  Rock,  4  M.  k  S.  338; 
or  that  a  bond  was  delivered  as  an  escrow,  Stoytes  v,  Pearson,  1  Esp.  N.  P.  C. 
255.  It  is  the  same  with  a  corporation;  and,  **K  a  person  pretending  to  he 
mayor  of  a  corporation,  put  the  corporation  seal  to  a*  deed,  yet  it  is  not,  by  that, 
the  deed  of  the  corporation."  Anonymous,  12  Mod.  423.  In  the  Derby  Canal 
Company  v.  Wilmot,  9  East,  360,  an  incorporated  *company  sold  land,  t^m 
and  directed  their  clerk  to  seal  a  conveyance,  which  they  placed  in  his  ^ 
hands,  but  not  to  part  with  it  till  certain  accounts  were  adjusted;  and  it  was 
held  that  the  sealing,  under  these  circumstances,  did  not  pass  the  estate.  The 
circumstances,  therefore,  under  which  a  corporation  seal  was  affixed,  may  he 
inquired  into :  and  here  it  may  be  shewn  that  that  act  was  done  without  proper 
authority.  The  company's  books  are  evidence  on  that  point;  for,  by  1  &  2  G. 
4j  c.  cxvii.  s.  60,  (which  incorporates  the  company)  the  orders  and  proceedings 
entered  and  signed  as  there  specified,  ''shall  be  deemed  and  taken  to  be  original 
orders  and  proceedings,  and  shall  be  allowed  to  be  read  in  all  courts  and  puces 
whatsoever,  and  by  and  before  all  judges,  justices,  and  others."  [Taunton,  J. 
They  must  be  evidence  for  some  purposes;  the  question  is,  whether  they  are  so 
for  this.]  The  business  referred  to  a  committee  by  the  resolutions  of  March 
8th,  1827,  was  not  such  as  the  meeting  of  proprietors  could  lawfully  delegafcej 
but  assuming  that  they  could,  the  committee  were  not  authorized  to  report  upon 
a  matter  not  referred  to  them,  namely,  the  granting  a  pension  to  the  clerk  upon 
his  resigning  his  office :  nor  was  the  meeting  of  the  3d  of  August  empowered  to 
take  that  subject  into  consideration;  for,  by  1  &  2  0.  4,  c.  cxvii.  s.  61,  no  bosi- 
ness  is  to  be  transacted  at  any  special  general  meeting  besides  that  for  which  it 
shall  have  been  called;  and  the  notices  of  the  23d  of  July  say  nothing  of  a  pro- 
posed grant  of  an  annuity.  By  sect.  62,  of  the  last-mentioned  act,  dividends 
are  to  be  made  half-yearly  out  of  the  clear  profits,  subject  to  certain  regulations; 
one  of  which  is,  ''  that  no  dividend  shall  be  made  whereby  the  capital  of  the 
company  shall  be  impaired."  *To  grant  an  annuity  like  the  present,  r^^^q^ 
is  contrary  to  the  policy  of  this  section,  which  is,  that  the  funds  of  the  ^ 
year  shall  pay  the  year's  expenses ;  and  such  a  grant  does  tend  to  impair  the 
capital.  The  company  might  as  well  pay  the  current  expense  of  coals  by  an- 
nuities charged  on  the  future  funds ;  or  give  their  servants  reduced  allowances, 
securing  to  them  annuities  for  life  on  their  dismissal.  Sect.  71,  gives  power  to 
the  directors  to  use  the  common  seal  '^  for  the  affiiirs  and  concerns  of  the  com- 
pany," but  that  is  only  for  the  ordina^  affairs.  In  a  matter  like  the  present, 
they  could  only  be  authorized  to  use  it  by  an  order  or  by-law ;  and  by  sect.  76, 
any  by-law  made  at  a  general,  or  special  general  meeting  '^  for  the  good  govern- 
ment of  the  company,  and  for  regulating  the  proceedings  of  the  directors," 
must  be  under  the  common  seal.  In  Dunston  v.  The  Imperial  Gas  Light  Com- 
pany, 3  B.  &  Ad.  125,  the  majority  of  the  Court  seem  to  have  been  of  opinion, 
that  a  resolution  for  giving  remuneration  to  a  director,  which  is  not  provided 
for  by  the  statute  1  &  2  G.  4,  c.  cxvii.  ought  to  have  been  made  in  the  form  of 
an  order  under  aeal.    There  is  no  jHrovision  in  the  act  for  remunerating  the  clerk. 
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It  does  not  any  where  appear  to  have  heen  intended  by  the  act,  that  the  com- 
pany shoald  grant  annuities,  and  they  cannot  take  upon  themselves  to  act  as  a 
corporation  for  other  purposes  than  those  for  which  they  were  incorporated. 
This  was  one  argument  adverted  to  by  the  Court  in  Broughton  v.  The  Man- 
chester Water-works  Company,  3  B.  &  A.  1,  where  it  was  held,  that  that  cor- 
poration could  not  accept  bills  payable  at  less  than  six  months.  ^  In  that  case  it 
was  observed,  that  if  such  acceptances  could  be  given,  the  corporation  might 
*3'2S1  *^^*^'^®  ^  banking  company :  and  so,  if  the  present  deed  were  held  avuil- 
'  ■'  able,  this  gas  company  might  become  a  society  for  granting  annuities. 
PkH  in  reply.     It  may  be  admitted  that,  on  non  eU  factum^  evidence  is  re- 
ceivable to  shew  that  the  supposed  deed  is  no  deed  at  all ;  as  in  the  case  of  in- 
fancy, or  coverture,  or  an  instrument  delivered  as  an  escrow.     But  here,  even 
apposing  the  books  to  be  evidence,  (which  has  not  been  established,)  it  does 
not  result  from  the  proceedings  that,  owing  to  any  irregularity,  the  indenture 
in  question  was  no  deed.     (He  then  referred  to  the  several  entries  set  out  in 
the  cdse.)    But  the  clause  that  the  books  shall  be  evidence,  is  only  one  of  the 
terms  of  the  partnership  j  they  might  be  evidence  as  between  the  partners,  but  yet 
not  against  strangers.     By  1  &  2  G.  4,  c.  cxvii.  s.  71,  the  directors  have  the 
cnstody  of  the  common  seal,  to  be  used  for  the  affairs  and  concerns  of  the  com- 
panj;  and  it  appears  fnom  the  case  that  they  did  affix  it  in  the  present  transac- 
tion, which  clearly  was  an  affair  and  concern  of  the  company.     No  fraud  is  im- 
puted.   The  seal  being  in  the  hands  of  the  directors  for  tnese  purposes,  it  is 
absurd  to  require  an  order  under  seal  to  them ;  for  they  must  also  seal  that. 
Bunston  ».  The  Imperial  Gas  Light  Company,  3  B.  &  Ad.  125,  only  decided 
that  the  instrument  tnere  in  question,  which  was  an  order  for  giving  a  remuner- 
ation to  directors,  ought  to  have  been  under  seal  to  bind  the  company.     It  is 
within  the  scope  of  the  act  that  servants  of  the  company  should  be  remunerated; 
»oo  IT  and  this  Court  is  not  called  upon  to  lay  down  restrictions  as  to  the  *mode 
^  ^  of  payment.     The  annuity  is  not  properly  a  charge  upon  future  fundfl| 
the  whole  interest  being  in  the  present  members :  but  if  the  charge  were  such, 
the  proper  redress  would  be  by  application  to  a  court  of  equity.     This  is  not 
taking  up  of  money  on  annuity  by  way  of  loan,  which  would  be  contrary  to 
sect.  81,  but  an  actual  repayment  of  past  services.     Sect.  62,  only  regards  an 
improper  distribution  of  supposed  profits.     If  the  current  expenses  of  the  com- 
pany exceeded  the  income,  the  capital  must  be  touched.     Broughton  v.  The 
Mrinchester  Water-works  Company,  3  B.  &  A.  1,  was  the  case  of  a  corporation 
not  established  for  trading  purposes  assuming  the  power  to  accept  bills,  which 
ii  very  different  from  executing  a  deed.  Cur,  adv.  wit 

Denman,  C.  J.  now  delivers  the  judgment  of  the  Court.  The  question  in  this 
case  turned  upon  the  validity  of  a  bond  granted  by  the  company  to  Mr.  Clarke,  who 
had  been  in  their  service,  and  which  was  in  the  nature  of  a  retiring  pension. 
It  was  contended  in  the  first  place  that  this  bond  was  void,  as  not  having  been 
ciecuted  conformably  to  the  act  of  parliament  by  which  the  company  was  consti- 
tuted, and  the  case  was  put,  on  behalf  of  the  defendants,  of  a  corporation  seal 
having  been  affixed  to  a  deed  by  one  who  had  assumed  the  office  of  mayor.  But 
here  the  seal  was  undoubtedly  applied  by  those  who  had  the  legal  custody  of  it, 
that  is,  the  directors  of  the  company. 

It  was  further  urged,  that  the  bond  was  granted  for  a  purpose  not  warranted 
*3*251  ^y  *^®  *^*>  ^^^  ^^  ^^^  respect  *Broughton  v.  The  5lanchester  Water- 
-'  works  Company,  3  B.  &  A.  1,  was  supposed  to  apply.  Mr.  Justice 
Holroyd  there  observed,  that  a  bill  of  exchange  could  not  bind  the  companyi 
who  could  only  contract  under  seal,  and  this  the  defendant  must  be  supposed  to 
tnow:  and  it  was  said  by  another  learned  Judge,  that  if  a  company,  established 
for  purposes  however  limited,  could  accept  bills,  it  might  erect  itself  into  a  bank- 
ing company.  So  it  was  argued  here  by  the  defendant's  counsel,  that  this,  which 
is  a  company  for  supplying  London  with  gas,  would  be  converted  into  a  company 
for  granting  annuities,  if  a  bond  of  this  kind  were  to  be  sustained.     We  are, 
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however;  of  opinion  that  the  general  authority  confided  to  the  directors  to  man- 
age the  concerns  of  the  company  may  well  authorize  a  grant  like  this,  particu- 
larly to  an  officer  entitled  to  a  sidary^  wishing  to  retire  on  account  of  ill  health, 
and  agreeing  to  abstain  from  transferring  his  serTices  to  any  other  company. 

A  third  oDJection  was,  that  no  such  contract  could  be  made  without  the  con- 
sent of  the  general  body  of  proprietors,  called  together  by  notice  for  this  par- 
ticular object.  The  act  does  require  this,  and  if  we  could  distinctly  see  that 
the  forms  prescribed  by  the  act  in  this  respect  had  not  been  complied  with,  the 
argument  would  have  great  weight.  But,  on  the  contrary,  if  we  were  to  inquire 
into  the  facts,  we  might  perhaps  find  that  the  forms  of  the  act  had  been  strictly 
complied  with.  It  is  enough  to  observe,  that  proof  of  this  irregularity  does  not 
appear  in  plain  terms  upon  the  case,  and  the  company,  when  they  seek  to  set 
aside  their  own  formal  act  on  the  ground  of  irregularity  in  the  preliminary  pro- 
oeedings,*  ought  to  make  out  such  defence  by  the  most  cogent  proof,  r^cong 
Although  the  case  sets  out  the  proceedings  impeached  as  irregular,  it  is  ^ 
not  asserted  that  other  proceedings  might  not  have  taken  place,  in  which  all  the 
requisite  forms  were  complied  with.  For  any  thing  that  appears  in  the  ca^e,  it 
is  possible  that  due  notice  may  have  been  given  for  considering  whether  the  pro- 
posal made  by  the  committee  on  the  3d  of  August  should  not  be  carried  into 
effect ;  the  general  meeting  of  proprietors  may  have  concurred  in  the  steps  taken 
by  the  directors  for  executing  it ;  and  if  this  was  regularly  done  before  affixing 
the  seal  to  the  instrument,  all  was  right :  and  then,  inasmuch  as  the  seal  was 
set  bv  those  who  had  the  power  of  affixing  it,  and  to  an  instrument  giving  effect 
to  a  bargain  which  the  company  had  power  to  make,  as  no  fraud  is  imputed  to 
the  plaintiff,  and  there  is  a  possibility,  upon  the  facts  set  forth,  that  the  appa- 
rent irregularity  may  not  have  occurred,  we  think  the  plaintiff  is  entitled  to 
judgment.  As  our  opinion  proceeds  upon  the  supposition  that  the  facts  set  forth 
in  the  company's  books  are  true,  the  question,  whether  or  not  they  were  admissi- 
ble on  their  behalf^  does  not  arise.  Postea  to  the  plaintiff. 


*The  KING  v.  The  HUNGERFORD  Market  Company.   Mv.  24.  [*327 
(Ex  parte  Elizabeth  Dayisb.) 

B7  Stat.  11  O.  4j  c.  Ixx.,  the  Hangerford  Market  Company  were  empowered  to  purchase 
certain  premiaes  for  the  purposes  of  the  act,  and  by  sect.  6,  it  was  enacted  as  follows:— 
That  if  any  person  interested  in  such  premises  shall,  for  twenty-one  days  next  after 
notice  given  him  of  their  being  required  for  the  purposes  of  the  act,  refuse  to  treat,  or 
not  agree,  for  the  sale  thereof,  in  eyery  such  case  the  company  shall  cause  the  value 
of,  and  recompense  to  be  made  for  such  premises  to  be  inquired  of  by  a  jury ;  and  for 
summoning  and  returning  such  jury  they  are  empowered  to  issue  their  warrant  to  the 
High  Bailiff  of  Westminster,  who  is  required  to  impannel,  summon,  and  return  such 
jury,  and  is  empowered  to  swear  twelve,  and  to  examine  witnesses  before  them,  kc,; 
and  they  shall  assess  the  damages  and  recompense,  &c. : 

Held,  that  the  company,  having  given  such  notice  to  an  occupier,  could  not  withdraw 
from  it,  though  they  offered  to  pay  all  reasonable  costs  incurred  by  him  in  conse- 
quence; but  that  the  act  obliged  them,  on  his  demand,  to  issue  their  warrant  to  the 
High  Bailiff  for  summoning  a  jury.  And  the  Court  granted  a  mandamus  to  compel 
them  so  to  do. 

A  RULE  nisi  had  been  obtained  for  a  mandamus  to  the  company  to  issue  their 
warrant  (pursuant  to  the  statute  II  G.  4^  c.  Ixx.)  for  summoning  a  jury  to 
assess  damages  and  compensation  to  Elizabeth  Davies  for  her  interest  in  the 
Ship  public-nouse.  The  affidavits  in  support  of  the  rule  stated,  that  the  said  E. 
Davies  was  possessed  of  the  premises  in  question,  under  a  lease  for  twenty-four 
years  from  September,  1822,  and  that,  after  some  correspondence  respecting  a 
proposed  purchase  of  them  by  the  company;  (in  which  the  parties  did  not  agree 


327] 


4  Barnewall  &  Adolphus.  149 


as  to  the  steps  to  be  taken  with  respect  to  a  yaluation^i^  she  received  from  their 
clerk  a  notice  (stated  to  be  given  in  pursuance  of  sect.  6;  of  the  above-mentioned 
act)  to  the  following  effect : — "  That  the  messuage  or  tenement  called/'  &o., 
(describing  it)  "  and  mentioned  and  contained  in  the  schedule  to  the  said  act, 
is  required  for  the  purposes  of  the  said  act,  and  that  it  is  the  intention  of  the 
company  of  proprietors  duly  constituted  by  the  said  act,  to  contract  for  the 
parchase  of  all  subsisting  leases,  terms,  estates,  and  interests  therein,  and  that 
^QAo-i  in  case  you  shall  not  within  the  space  of  *twenty-one  days  from  the  date 

-I  hereof,  treat,  contract,  and  agree  with  the  said  company  for  the  sale  of 
the  said  premises,  and  all  subsisting  leases,  &c.,  therein,  it  is  the  intention  of 
the  said  company  forthwith  after  the  expiration  of  twenty-one  days,  to  issue 
their  precept  to  ihe  high  bailiff  of  the  city  and  liberty  of  Westminster  to  sum- 
mon and  impannel  a  jury  for  the  purpose  of  inquiring  into  and  assessing  the 
damages  and  recompense  to  be  given  for  and  in  respect  of  the  said  premises, 
and  aU  interests  therein,  according  to  the  provisions  of  the  said  act.  Dated  this 
25th  day  of  February,  1832.''  A  similar  notice  was  given  to  Mrs.  Drake,  the 
owner  of  the  freehold.  It  was  further  stated,  that  in  the  expectation  that  these 
notices  would  be  acted  upon,  Mrs.  Davies  reduced  the  stock  upon  her  premises, 
and  had  ever  since  the  notice  been  ready  and  willing  to  eive  up  possession  to 
the  company,  on  receiving  a  reasonable  compensation ;  and  that  the  premises 
had  been  surveyed  and  valued  on  her  behalf,  and  preparations  made  to  support 
her  claim  before  a  jury :  that  a  request  being  made  on  her  behalf  on  the  17th 
of  April,  by  S.  T.  Bull,  her  surveyor,  to  know  when  the  case  would  be  submitted 
to  a  jury,  the  company's  clerk,  on  the  2d  of  May,  returned  the  following 
answer : — "  Sir, — ^I  am  desired  by  the  court  of  directors  to  acknowledge  the 
receipt  of  your  letter  of  the  17th  of  April,  and  to  remind  you  that  you  have 
been  informed  that  the  premises  of  Mrs.  Davies  are  not  wanted.  I  am.  Sir,  &c." 
It  was  further  alleged,  that  the  premises  had  been  much  lessened  in  value  by 
the  company's  woi^s.  On  behalf  of  the  company  it  was  stated,  that  on  the  3d 
of  April  their  attorney  conferred  with  the  attorney  of  Mrs.  Drake,  and  not  being 
j^AAQi  able  to  agree  with  him  upon  terms,  declined  the  premises,  and  paid  *his 

J  bill  of  costs;  that  he  informed  Mr.  S.  T.  Bull  of  this  shortly  after  the 
3d  of  April ;  and  that  he  was  not  apprised,  till  the  6th  of  June  following,  that 
the  attorney  for  Mrs.  Drake  did  not  also  act  for  Mrs.  Davies :  that  on  the  said 
6th  of  June,  H.  W.  Bull,  as  attorney  for  Mrs.  Davies,  gave  him  notice,  that  he, 
Boll,  would  attend  the  court  of  the  company  on  the  following  day,  to  know 
what  course  they  meant  to  pursue :  that  H.  W.  Bull  accordingly  had  an  inter- 
view with  the  company  on  the  7th,  and  that  on  the  8th,  the  deponent,  the  com- 
pany's attorney,  by  their  direction,  wrote  to  him  as  follows : — "  Sir, — I  am  de- 
sired by  the  board  of  directors  to  inform  you,  that  as  the  sum  asked  for  the 
parchase  of  the  freehold  of  the  Ship  public-house,  and  Mrs.  Davies's  interest 
therein,  so  greatlv  exceeds  the  sum  the  company  had  reason  to  expect,  they 
declined  the  purchase  altogether,  of  which  your  client  was  informed  on  the  3d 
of  April  last. .  The  company  however  are  willing,  and  I  hereby  offer  on  their 
behalf,  to  pay  any  necessary  and  reasonable  expense  your  client  may  have  in- 
curred in  consequence  of  the  notice  of  the  25th  of  February  last." 

Sir  James  Scarlett  now  shewed  cause.  Under  the  circumstances  disclosed  by 
the  affidavits,  the  company  were  not  bound  to  take  these  premises.  (He  then 
conmiented  upon  the  facts  sworn  to,  and  the  correspondence.)  The  sixth  section 
*S301  ^^  ^^^  act(a)  enables  the  '''company,  if  the  owners  of  messuages,  &c.,  after 

^  twenty-one  days'  notice,  will  not  treat  with  them  for  the  sale  of  such 

By  which  it  \a  enacted,  that  if  any  person  interested  in,  or  having  or  claiming  power 
1,  the  messuages,  Ac,  in  the  first  schedule  to  the  act  described,  or  anj  part  thereof, 
shall,  for  the  space  of  twenty-one  days  next  after  notice  in  writing,  signed  bj  the  clerk  of 
the  company,  shall  have  been  given  to  him  (as  is  there  specified)  of  such  messuages,  Ac, 
b«ing  required  for  the  purposes  of  the  act,  neglect  or  refuse  to  treat  and  agree,  or  shall 
cot  agree,  for  the  sale  of  the  said  premises,  or  shall  be  prevented  by  absence  or  disability, 
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premises,  to  have  a  jury  aummoued,  who  shall  assess  the  compensation :  but 
the  clause  is  not  so  worded  as  to  be  at  all  events  compulsory  on  the  compenj. 
Although  they  may  have  given  notice,  there  is  a  locus  poenitentias,  and  here  it 
is  not  unreasonable  that  the  company  should  claim  it.  Their  notice  was  given 
on  the  25th  of  February ;  the  written  answer  of  their  clerk  to  Mrs.  Davies's 
surveyor  was  sent  in  the  beginning  of  May ;  and  they  have  offered  to  pay  all 
reasonable  expenses  incurred  by  Mrs.  Davies  in  consequence  of  the  notice. 

*KeU^  and  Channell  contr^.  The  notice  binds  the  company  as  well  r^oqi 
as  the  individual,  otherwise  great  injustice  would  be  done.  The  first  1- 
sections  of  the  act  give  particular  facilities  to  the  company  in  treating  for,  and 
taking  conveyances  of,  certain  premises  which  are  described  in  a  schedule :  and 
until  the  expiration  of  three  years  from  the  29th  of  September,  1830,  (sect.  4,) 
they  may  compel  the  owners  of  such  premises  to  sell  them ;  for  by  sect.  6,  thej 
may,  without  any  other  treaty,  at  once  give  notice  to  the  occupiers  of  such  pre- 
mises that  the  same  are  required  for  the  purposes  of  the  act,  and  if  the  parties 
do  not,  within  twenty-one  days  after  such  notice,  agree  with  the  company  upon 
terms  of  sale,  a  warrant  is  to  issue  for  summoning  a  jury  to  assess  compensation, 
whose  verdict,  by  section  7,  is  to  be  final.  Every  thing  here,  as  respects  the 
tenant,  is  done  in  tnvitum.  It  is  at  the  option  of  the  company  to  give  notice  or 
not.  In  the  present  case  notice  is  given :  the  tenant  begins  selling  off  his  stock, 
employs  a  surveyor,  and  incurs  other  expenses :  and  it  is  now  said,  that  after 
this  has  taken  place,  the  company  may  turn  round  and  renounce  the  premises. 
The  Court  would  not  hold  that  the  legislature  had  intended  to  give  such  a  power, 
unless  the  words  of  the  act  were  too  strong  to  leave  a  doubt.  But  here  the 
language  is  imperative ;  that  if  an  agreement  be  not  come  to  after  notice,  ^'  in 
£yery  such  case  the  company  »IiaU  cause  the  value  and  recompense  to  be  inquired 
into  and  ascertained  by  a  jury."  Under  this  act  the  company  obtain  the  whole 
benefit  of  a  contract  for  the  sale  and  purchase  of  the  premises  (on  terms  to  be 
afterwards  ascertained),  by  merely  giving  notice  to  the  owner  and  occupier.  C4m 
it  be  said  that  they  shall  also  be  at  liberty  to  withdraw  from  such  contract  at 
♦their  own  pleasure  ?  And  if  so,  may  not  this  be  done  at  any  time  before  p^oQo 
the  jury  have  given  their  verdict,  or  even  before  the  high  bailiff  has  ^ 
made  his  adjudication  in  pursuance  of  it?  If  the  notice  has  the  effect  of  a  con- 
tract, it  can  only  be  rescinded  by  both  parties. 

D£NMAN,  C.  J.  The  parties  forming  the  company  have  obtained  an  act  of 
parliament,  giving  them  great  privileges  in  the  purchasing  of  certain  property. 
There  is  no  power  reserved  to  them  of  countermanding  a  notice  once  given,  in 
case  of  disagreement  as  to  terms,  but  they  may  summon  a  jury  to  ascertain  them; 
that  is  their  protection  in  case  of  an  exorbitant  demand.  If  they  are  not  bound 
by  their  notice,  it  follows  that,  after  giving  it,  they  are  free,  during  the  long 

or  cannot  be  found  or  known,  or  shall  not  produce  a  clear  title,  "  then  and  in  every  such 
case  the  said  company  or  their  successors  ah€Ul  cause  the  value  and  reeompence  to  be  made  for 
Much  messuages  J  wharfs  j  lands,  or  hereditaments ,  to  be  inquired  into  and  ascertained  by  aj'vry  of 
twelve  indifferent  men  of  the  said  city  of  Westminster;  and  for  the  summoning  and  re- 
turning such  jur^'the  said  company  and  their  successors  are  hereby  empower-td  from  lime 
to  time  to  issue  a  warrant  under  their  common  seal  to  the  High  Bailiff  of  the  said  citj 
and  liberty  of  Westminster,  or  his  deputy,  thereby  commanding  and  requiring  him  to  im- 
pannel,  summon,  and  return  an  indifferent  jury  of  twenty-four  persons,"  kc. ;  and  the 
High  Bailiff  is  required  to  impannel,  summon,  and  return  such  number,  out  of  whom  he 
is  empowered  to  swear  twelve  to  be  the  jury  for  the  purposes  aforesaid,  kc. ;  he  i»  further 
empowered  and  required  to  summon  wituesses,  and  examine  them  on  oath  before  the  said 
jury;  and  he  shall  cause  the  jury  to  view  the  places  in  question  if  necessary,  and  u«e  all 
lawful  ways  and  means  for  his  own  and  the  jury's  information,  as  he  shall  think  fit; 
'<  and  the  said  jury  shall  assess  the  damages  and  reeompence  to  be  given  for  the  mes- 
suages, &c.,  to  the  respective  owner  or  owners  and  occupier  or  occupiers  thereof,  accord- 
ing to  his,  her,  or  their  respective  interests  therein,  and  shall  give  in  their  verdict  there- 
upon;" and  after  such  inquiry  and  verdict  the  High  Bailiff  <<  shall  thereupon  order, 
adjudge,  and  determine  the  sum  or  sums  of  money  so  assessed  by  the  said  jury  to  be  paid 
for  the  said  messuages,  wharfs,  lands,  or  hereditaments,  or  any  interest  therein,  according 
to  such  verdict  or  inquisition  of  the  said  jury." 
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period  of  three  years,  (allowed  by  the  fourth  section  of  the  act,)  to  take  the  pro- 
perty or  not,  at  their  discretion,  and  the  owner  is  at  their  mercy  during  that 
time.  I  cannot  think  that  the  legislature  so  intended.  The  rule  must  therefore 
be  made  absolute,  and  the  company  must  go  to  a  jury,  which  is  the  security  they 
have  provided  for  themselves  by  this  act. 

Parke,  J.  I  am  of  the  same  opinion.  The  company  are  not  bound  to  pur- 
chase the  property  mentioned  in  the  schedule,  but  the  question  is,  at  what  period 
they  shall  be  said  to  have  exercised  their  option.  Now,  I  think,  that  this  is 
done  when  they  have  given  notice,  and  that,  according  to  reason  and  good  scnsOi 
sach  notice  ought  to  be  as  binding  on  them  as  the  owner  or  occupier.  And  this 
construction,  which  I  should  be  disposed  to  put  independently  of  express  words 
in  the  statute,  is  supported  by  the  language  of  section  6,  which  enacts,  that  if 
♦3S31  *^®  owners  or  occupiers  shall  not,  *for  the  space  of  twenty-one  days  after 
-'  notice,  have  agreed  upon  terms  of  sale,  the  company  <^  shall  cause  the 
value  and  recompense  to  be  inquired  into  by  a  jury,"  &c.  This  Court  came  to 
a  similar  conclusion  in  a  late  case  of  The  King  v.  The  Commissioners  for  im- 
proving Market  Street,  Manchester. (a)  The  language  of  the  statute  there  was 
different,  and  I  believe  there  were  no  compulsory  words,  but  the  Court  thought, 
from  the  general  purview  of  the  act,  that  the  commissioners  were  to  be  con- 
sidered as  having  exercised  their  option  when  they  gave  notice  of  taking  the 
premises,  and  that  they  could  not  withdraw  from  it.  The  case  has  not  been  re- 
ported, but,  I  believe,  would  be  found  to  bear  upon  the  present. 

Tauntox,  J.  I  am  of  the  same  opinion.  If  the  notice  oould  be  counter- 
manded, the  company  may  state  what  they  consider  as  a  countermand  in  their 
return  to  the  mandamus. 

Patteson,  J.,  concurred.  Rule  absolute. 

(a)  The  KING  r.  The  Commissioners  for  improving  MARKET  STREET, 
MANCHESTER.    January  27,  1831. 

A  RULi  nisi  had  been  obtained  on  a  former  daj  in  this  (Hilary)  term,  for  a  mandamus 
requiring  the  commissioners  to  issue  their  warrant  to  the  sheriff  of  Lancashire,  his  under 
sheriff,  or  one  of  the  coroners,  to  summon  a  jurj,  and  inquire  into  and  assess  compensa- 
tion to  one  Newall  for  certain  premises,  pursuant  to  the  act  1  &  2  G.  4,  c.  cxxvi. 

It  appeared  that  on  the  28th  of  November,  1829,  the  commissioners  gave  notice  in  writ- 
ing to  Kewall  that  the  messuage  or  premises,  or  so  much  of  the  same  as  was  requisite  for 
widening  Market  Street,  occupied  by  him  or  his  under  tenants,  situate  in  the  same'  street, 
were  wanted  for  the  purposes  of  the  act ;  and  the  notice  required  him  to  give  up  posses- 
sion of  the  premises  or  such  part  thereof,  to  the  commissioners,  on  the  29th  of  November, 
*334l  ^®^^-  Notices  were  also  given  to  Newall's  tenants  *of  the  other  parts  of  the  pre- 
■'  mises.  In  the  course  of  1829  and  1830  some  negotiation  took  place  between  Newall 
and  the  commissioners  respecting  the  purchase,  but  they  could  not  agree  upon  terms,  and 
in  December,  1830,  the  premises  still  remaining  unpurchased,  Newall,  who  complained 
that  he  was  materially  injured  by  the  delay,  as  well  as  by  the  proceedings  of  the  company 
in  the  improvements  they  were  carrying  on,  gave  them  notice  to  issue  their  warrant  (as 
above)  for  summoning  a  jury  ;  at  the  same  time  stating  that  he  was  ready  to  sell  at  a  rea- 
sonable price,  but  persisted  in  declining  the  offer  already  made.  On  the  part  of  the  com- 
missioners, affidavits  were  put  in,  stating  that  their  funds  were  limited,  and  subject  to 
the  payment  of  interest  on  a  very  large  debt,  and  that  they  were  under  restrictions  as  to 
borrowing  further  sums  ;  that  they  gave  the  notices  merely  with  a  view  of  being  enabled 
to  take  any  favourable  opportunity  which  might  occur  for  purchasing,  (there  being  no 
power  given  them  by  the  act  to  remove  any  party  without  such  notice,)  but  not  with  any 
final  determination  to  purchase  at  all  events ;  that  the  sum  demanded  was  unreasonable, 
and  that  Newall.  though  he  claimed  compensation  for  good  will,  had  refused  to  give  any 
estimate  of  it ;  that  if  a  jury  gave  any  sum  at  all  approaching  that  now  demanded,  it  was 
doabtful  if  the  funds  would  be  adequate  for  a  considerable  time;  and  that  the  improve- 
ment to  be  effected  by  taking  the  premises  in  question  would  not,  in  the  judgment  of  the 
commissioners,  warrant  such  an  expense. 

The  act  1  A  2  G.  4,  c.  cxxvi.,  empowered  the  commissioners,  by  sect.  23,  to  purchase 
certain  premises  described  in  a  schedule,  by  agreement  with  the  owners,  or  if  an  agree- 
ment could  not  be  come  to,  then  by  assessment,  as  after  mentioned..  By  sect.  27,  if  part 
only  of  any  premises  were  wanted,  the  commissioners  were  required  to  purchase  the 
whole,  if  the  owners  were  unwilling  to  sell  part    By  sect.  31  it  was  enacted  as  follows : — 
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That  if  the  owners,  &c.,  shall  neglect  or  refuse  to  treat,  or  shall  not  agree  with  the  com- 
missioners, "the  sheriff  of  the  said  county  of  Lancaster,  or  his  under  sheriff,  or  someone 
of  the  coroners  of  said  county,  shall,  upon  the  warrant  of  (he  said  commissioners^  and  he  and 
they  is  and  are  hereby  required  and  authorized  to  cause  it  to  be  inquired  into  and  ascer- 
tained upon  the  oaths  of  a  jury,  Ac,  (which  oaths  the  said  sheriff,  kc.,  is  and  are  hereby 
empowered  and  required  to  administer),  what  damages  will  be  sustained  by,  and  what 
recompence  and  satisfaction  shall  be  made  to  such  owners,"  Ac,  and  shall  assess  and 
award  the  sum  to  be  paid  for  the  purchase  of  such  houses,  &c.,  and  also  for  good-will, 
Ac. ;  and  the  sheriff,  under  sheriff,  Ac,  is  empowered  and  required  to  summon  witnesses,  and 
examine  them  on  oath,  and  shall  order  a  riew  if  necessary,  and  use  all  other  lawful  ways 
and  means  for  information ;  and  after  yerdict  the  sheriff,  Ac,  shall  order  the  sum  assessed  to 
be  paid  by  the  commissioners ;  and  the  yerdict  shall  be  final.  "  And  for  the  summoning  and 
returning  of  such  a  jury  or  juries  the  said  commissioners  are  hereby  empowered  to  issue  their 
warrant  or  warrants  to  the  said  sheriff,  Ac,  to  summon,  impannel,  and  return  at  some 
*conyenient  place  in  the  said  town  of  Manchester,  a  jury  of  not  less  than  thirty-  r^^Sb 
six,  nor  more  than  forty-eight,  Ac. ;  and  twenty-one  days  notice  shall  be  giyen  to  *- 
the  owners,  Ac,  interested  in  the  premises ;  and  the  said  sheriff,  Ac,  is  empowered  to  im- 
pannel, summon,  and  return  such  number  accordingly,  out  of  whom  he  shall  swear  twelve 
to  be  the  jury  for  the  purposes  aforesaid."  By  sect.  37,  no  occupier  of  any  house,  &c, 
shall  be  liable  to  be  removed  from  the  possession  thereof  by  virtue  of  this  act  until  the 
expiration  of  twelve  calendar  months  after  notice  in  writing  shall  have  been  given  him 
by  the  commissioners  that  such  house,  Ac,  will  be  wanted  for  the  purposes  of  the  ad, 
nor  until  they  shall  have  paid  the  compenstion  agreed  upon  or  assessed  in  that  behalt 
By  sect.  43,  the  powers  of  this  act,  so  far  as  they  are  compulsory  upon  owners,  Ac,  to 
sell  any  messuages,  Ac,  for  the  purpose  of  the  act,  shall  cease  from  and  after  the  ex- 
piration of  twelve  years  from  the  passing  thereof. 

Courtenay  and  Wightman  now  shewed  cause  against  the  rule  for  a  mandamns,  which 
was  supported  by  Oross^  Serjt. 

The  Court  made  the  rule  absolute,  and  the  mandamus  issued. 

In  the  ensuing  Easter  term  the  commissioners  made  their  return  to  the  mandamus,  con- 
taining similar  statements  to  those  sworn  to  in  their  affidavits  in  opposition  to  the  rale ; 
they  also  alleged,  that  in  the  course  of  the  year  after  the  giving  of  their  notice,  they  had 
been  obliged  by  a  vote  of  the  ley-payers  to  make  new  purchases,  by  which  great  expense 
would  be  incurred,  and  that  a  great  part  of  the  premises  for  which  Newell  required  com- 
pensation, had  been  bought  by  him  with  a  full  knowledge  that  they,  or  part  of  them, 
would  be  required  for  the  purposes  of  the  act;  they  further  stated  that  a  very  small  por- 
tion of  the  premises  was  in  fact  requisite  for  those  purposes ;  and  that  the  commissioners 
had  not,  and  did  not  know  that  they  should  ever  have  funds  applicable  to  the  payment  of 
Newi^l's  demands. 

A  rule  was  afterwards  obtained,  calling  on  the  commissioners  to  shew  cause  why  the 
return  should  not  be  quashed,  and  a  peremptory  mandamus  issue.  In  Trinity  term 
Courtenay  and  Wightman  shewed  cause,  and  Cross,  Serjt.  supported  the  rule. 

The  Court  made  the  rule  absolute. 


♦BELSHAW  V.  CHAPMAN  MARSHALL,  Esquire,  HENRY  PO-  r*QQr 
LAND,  Esquire,  PHILIP  SELBY,  and  GEORGE  ROBINSON.  I  ^^^ 
Nov,  24. 

A  sheriff  executing  a  fiera  facias  after  notice  of  the  allowance  of  a  writ  of  error,  is  liable 
in  trespass,  though  there  has  been  no  further  supersedeas  of  the  execution. 

Notice  to  the  sheriff  of  such  allowance  is  notice  to  his  officers,  and  renders  them  liable  in 
trespass  for  proceeding  with  the  execution. 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling-house,  and  seiz- 
ing and  detaining  his  goods.  Pleas,  by  Marshall  and  Poland,  the  general  issue, 
and  justification,  as  sheriff  of  MidJlosex,  under  a  fi.  fa.  Replication,  that  after 
the  judgment,  and  before  the  issuing  of  the  fi.  fa.,  a  writ  of  error  issued  directed 
to  the  Chief  Justice  of  the  Common  Pleaa  (in  which  Court  the  judgment  was 
pven)  commanding  him  to  return  the  proceedings  into  the  Exchequer  Cham- 
ber, which  writ  of  error  was  duly  allowed,  and  at  the  time  when,  &c.  was  in 
iorce,  and  was  a  supersedeas  to  the  fi.  fa. :  and  that  before  the  time  when,  Ac. 
plaintiff  duly  gave  notice  to  all  the  defendants  of  the  writ  of  error  and  the 
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allowance  thereof,  and  duly  required  them  to  cease  to  execute  the  writ,  but  that 
they  neglected  and  refused  to  comply,  and  after  such  notice  committed  the  tres- 
pasaes.  Rejoinder,  that  the  plaintiff  did  not  duly  give  notice  to  the  defendants 
Marshall  and  Poland  of  such  writ  of  error  and  the  allowance  thereof,  nor  duly 
require  them  to  cease  to  execute  the  writ :  and  upon  this  issue  was  tendered  and 
joined.  The  defendants  Selby  and  Robinson  pleaded,  first,  the  general  issue, 
and,  secondly,  a  justification  by  Selby  as  sheriff's  bailiff,  and  Robinson  as  the 
servant  of  Selby,  under  a  warrant  issued  by  the  sheriff  in  pursuance  of  the 
above-mentioned  fi.  fa.  The  replication  was  the  same  as  that  above  stated.  Re- 
*3371  *J^^^^^^>  ^^^  before  the  time  when,  &c.  the  plaintiff  did  not  give  notice 
■'  to  Selby  and  Robinson  of  the  writ  of  error  and  allowance  thereof,  nor 
require  them  to  cease,  &c.  Issue  thereon.  At  the  trial  before  Lord  Tenterden, 
C.  J.  at  the  sittings  in  Middlesex  after  Easter  t<3rm,  1832,  it  appeared  that  the 
writ  of  execution  was  issued,  and  the  warrant  thereupon  made  and  delivered  to 
the  officers,  on  the  3d  of  December,  1830,  and  they  on  that  evening,  between 
seven  and  eight  o'clock,  entered  the  plaintiff's  premises  and  took  possession. 
On  the  same  3d  of  December,  about  five  in  the  evening,  a  clerk  of  the  plain- 
tiff's attorney  served  a  copy  of  the  allowance  of  the  writ  of  error  (at  the  same  time 
producing  the  original)  at  the  sheriff's  office  in  Rod  Lion  Square :  he  also  served 
another  copy  shortly  after  on  the  attorney  for  the  party  at  whose  suit  the  judg- 
ment  had  been  signed.  The  same  evening,  about  eight  o'clock,  the  plaintiff  a 
attorney  went  to  the  premises  where  the  officers  were  in  possession  shewed  them 
the  original  allowance,  told  them  that  it  operated  as  a  supersedeas,  and  warned 
them  against  proceeding  with  the  execution :  he  also  informed  them  that  the 
allowance  had  been  served  at  the  sheriff's  office,  and  on  the  attorney  for  the 
party  who  had  obtained  judgment.  The  officers  did  not  withdraw.  No  distinct 
evidence  was  given  as  to  the  hour  at  which  the  writ  of  execution  came  to  the 
sheriff's  office,  or  when  the  warrant  was  issued ;  but  Selby  had  stated  that  he 
did  not  receive  the  warrant  till  seven  that  evening.  It  was  urged  on  behalf  of 
the  defendants,  that  the  sheriff  could  not  be  considered  as  having  due  notice  to 
cease  from  executing  the  fi.  fe.  till  he  was  served  with  a  writ  of  supersedeas,  and 
that  at  all  events  no  regular  notice  appeared  to  have  been  given  to  the  officers. 
*3381  *^^^  Tenterden,  in  summing  up,  stated  the  question  for  the  jury  to  be, 
J  whether  the  allowance  of  the  writ  of  error  was  served  at  the  sheriff's 
office  before  or  after  the  writ  of  execution  came  there :  in  the  former  case,  he 
durected  them  to  find  for  the  plaintiff;  in  the  latter,  for  the  defendants.  The 
jury  were  of  opinion  that  the  allowance  arrived  first  at  the  office,  and  gave  a  ver- 
dict for  the  plaintiff.     Leave  having  been  given  to  move  to  enter  a  non-suit, 

CampheUy  in  last  Trinity  term,  moved  for  a  rule  nisi  to  that  effect,  or  for 
judgment  non  obstante  veredicto.  (Before  Lord  Tenterden,  G.  J.,  Littledale,  J., 
and  Parke,  J).  The  principal  question  is,  whether  a  sheriff,  acting  under  a  fi.  fa. 
regularly  sued  out,  can  be  made  a  trespasser  by  merely  having  been  served  with 
the  allowance  of  a  writ  of  error,  no  supersedeas  having  issued.  It  is  undoubt- 
edly established  by  Perkins  v,  Woolaston,  1  Salk.  322;  Meagher  v,  Vandyck, 
2  B.  A  P.  370  ;  Braithwaite  v.  Brown,  1  Chitt.  Rep.  238,  and  other  cases,  (See 
2  Wms.  Saund.  101  g.)  that  a  writ  of  error  operates  as  a  supersedeas  from  the 
time  of  allowance,  even  without  notice  served.  But  to  what  purpose  does  it  so 
operate  ?  To  stay  execution,  but  not  to  make  the  sheriff  a  trespasser,  when  the 
allowance  which  is  to  make  him  so  has  perhaps  been  kept  secret  by  the  party 
interested.  So  long  as  there  is  no  actual  supersedeas  issued,  the  fi.  fa.  is  a  jus- 
tification to  the  sheriff,  though  by  the  practice  of  the  Court,  the  allowance  of  a 
writ  of  error  supersedes  the  execution.  At  all  events  the  officers  are  not  liable, 
for  there  was  nothing  which  could  be  construed  as  notice  to  them  till  they  had 
r*339  ®°*^^  ^  make  the  levy.  [Parke,  J.  In  *Bleasdale  v.  Darby,  9  Price, 
606,  it  was  held  by  Wood  B.  that  trespass  would  lie  against  the  plain- 
tiff and  the  sheriff,  where  a  fi.  fa.  had  been  issued  and  executed  after  the  allow- 
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ance  of  a  writ  of  error  had  been  served.  Is  there  any  precedent  of  the  actual 
ssaing  of  a  supersedeas  by  the  Court  in  a  case  like  this  f]  The  statute  8  Ja. 
1,  c.  8,  provides,  that  in  the  actions  there  enumerated  no  execution  shall  be 
stayed  by  any  writ  of  error,  or  supersedeas  thereupon  to  be  sued,  unless  the 
plaintiff  in  error  shall,  before  such  stay  made  or  supersedeas  to  he  a  warded ^ 
enter  into  recognizance  as  required  by  that  act.  Cur,  adv.  vult, 

Parke,  J.  on  this  day  delivered  the  judgment  of  the  Court.  We  have 
looked  into  the  authorities,  and  are  clearly  of  opinion  that  the  notice  of  the 
allowance  of  a  writ  of  error  was  sufficient  to  render  the  sheriff  liable  in  this 
action,  without  any  supersedeas  being  issued ;  nor  does  there  appear  to  be  any 
precedent  for  such  a  proceeding :  and  notice  to  the  sheriff  was  notice  to  the 
officers.     There  will,  therefore,  be  no  rule.  Rule  refused  (a). 


JOHN  and  THOMAS  WAGSTAFF  v.  WILSON. 

A  letter  written  to  the  plaintiff's  attornej  before  action  brought  by  the  attorney  who 
afterwards  appears  in  the  cause  for  the  defendant,  is  not  evidence  of  a  fact  admitted 
therein,  without  further  proof  that  the  defendant  authorized  the  communicatioD. 

Trespass  for  taking  away  a  horse.  At  the  trial  before  Parke,  J.,  at  the  last 
Summer  assizes  for  Yorkshire,  the  plaintiffs,  to  shew  that  the  taking  vas 
authorized  *by  the  defendant,  put  in  a  letter  written  before  the  action  r^oin 
was  commenced,  by  Messrs.  Smith  and  Hinde,  the  attorneys  who  after-  *■ 
wards  acted  for  the  defendant  in  the  cause.  The  plaintiffs'  attorney  had  written 
two  letters  to  the  defendant,  which  he  received;  the  first  charging  him  with 
having  seized  the  horse  under  a  mistaken  supposition,  and  demanding  it  back; 
the  second  complaining  that  the  horse  had  not  been  returned  but  sold,  and 
threatening  legal  proceedings  unless  reparation  were  made.  The  answer, 
signed  by  Messrs.  Smith  and  Hinde,  was  as  follows: — **Dear  Sir,  Mr.  Wilson 
has  brought  us  your  letter  of  the  16th  instant,  respecting  a  horse  belonging  to 
Mr.  William  Storey,  his  tenant,  distrained  for  rent  in  arrear.  We  are  fully 
prepared  to  prove  that  the  horse  in  question  was  legally  distrained,  with  other 
chattels,  by  Mr.  Wilson's  authority,  and  was  afterwards  removed  from  the 
premises  by  your  client  or  his  agents,  and  therefore  we  think  Mr.  Wilson  justi- 
fied in  the  steps  he  has  taken.  W'e  are,"  &c.  There  was  no  proof  that  the 
letter  had  been  written  with  the  defendant's  sanction,  except  that  one  of  the 
writers  was  his  attorney  on  the  record.  No  answer  was  sent  by  the  defendant 
himself.  The  learned  Judge  thought  the  letter  not  admissible,  and  the  plaintiff 
was  nonsuited. 

UtKjgins  (in  the  early  part  of  this  term)  moved  for  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial,  on  the  ground  that  the  letter  ought  to  have 
been  received,  being  written  in  answer  to  a  communication  upon  the  subject- 
matter  of  the  action,  and  by  the  party  who  was  now  the  defendant's  attorney  on 
the  record;  and  he  cited  Marshall  v.  Cliff,  4  Camp.  133,  Roberts  r.  I^ady 
Gresley,  3  Car.  &  P.  380,  ♦Peyton  v.  The  Governors  of  St.  Thomas's  .^011 
Hospital,  3  Car.  &  P.  363,  and  Wilmot  v.  Smith,  3  Car.  &  P.  453.  ^ 

Parke,  J.  (h)  In  Marshall  v.  Cliff,  4  Camp.  133,  the  attorney's  letter 
relied  upon  to  prove  the  joint-ownership  of  the  defendants,  contained  an  under- 
taking to  appear  for  them.  That  was  a  step  in  the  cause.  In  Roberts  v.  Wy 
Gresley,  3  Car.  &  P.  380,  the  party  whose  letter  was  produced,  and  whose 
agency  was  relied  upon,  had  already  acted  in  the  business  as  agent  for  the 
defendant,  and  Lord  Tenterden  thought  there  was  evidence  to  go  to  the  jury 

(a)  See  Meriton  r.  Stevens,  Willes,  2*71. 

(b)  This  case  was  moved  before  Den  man,  C.  J.  took  his  seat  on  the  bench. 
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that  he  contiiiued  80  when  the  letter  was  written.     The  other  cases  are  clearly 
difitinguishable.     There  is  no  ground  for  a  rule. 
Taunton,  J.  and  Patteson,  J.  concurred.  Rule  refused. 


*342]  *The  KING  v.  The  Justices  of  St.  PETER'S  Liberty,  YORK. 

The  41  G.  3,  c.  23,  s.  8,  enacts,  that  if  on  the  hearing  of  an  appeal  from  anj  poor-rate,  the 
sessions  shall  order  the  sum  rated  on  any  person  to  be  lowered,  and  it  shall  be  made 
appear  that  such  person  has  paid  in  respect  of  such  rate  a  sum  which  he  ought  not  to 
have  been  charged  with,  the  said  court  may  order  such  sum  to  be  returned,  together 
with  all  reasonable  costs  occasioned  by  the  overcharge:  Held,  that  the  application  for 
an  order  to  refund,  must  be  made  to  the  same  court  of  general  or  quarter  sessions 
which  heard  the  appeal,  or,  at  least,  to  that  court  which  ordered  the  rate  to  be  lowered; 
and,  therefore,  where  the  sessions  confirmed  a  rate,  subject  to  a  case,  and  this  Court 
seat  the  rate  back  to  be  amended,  by  reducing  the  charge  on  the  appellant ;  and  the 
coart  below  at  the  Easter  (being  the  next)  sessions  ordered  the  sum  to  be  lowered 
accordingly;  an  application  at  the  Michaelmas  sessions  for  an  order  on  the  overseers  to 
refund  the  difference  between  the  sum  first  charged,  and  which  the  appellant  had  paid, 
and  the  sum  ultimately  fixed,  was  held  to  be  too  late.  * 

In  August  1828  the  undertakers  of  the  Aire  and  Calder  Navigation  were 
rated  to  the  relief  of  the  poor  of  the  township  of  Brotherton,  in  the  West  Riding 
of  Yorkshire,  in  the  sum  of  150/.  on  a  total  annual  yalue  of  2,000/.  as  ^'  the 
owners  and  occupiers  of  a  cut  or  canal,  and  that  part  of  the  river  Aire  lying 
within  the  township  of  Brotherton,  the  dams,  locks,  and  weirs,  tolls,  dues,  &c.'' 
They  appealed  against  the  rate  at  the  October  sessions,  and  the  appeal  was 
entered  and  respited  until  the  Christmas  sessions,  but  the  overseers  of  Brother- 
ton  had  no  notice  in  writing  of  the  entry  and  respite,  and  in  December  they 
distrained  a  vessel  belonging  to  the  company  for  the  amount  of  the  rate.  The 
company,  to  prevent  the  vessel  being  sold,  paid  the  150/.  under  a  protest,  and 
13/.  35.  t\d,  costs.  At  the  Christmas  sessions  the  appeal  was  heard,  and  a  case 
granted  for  the  opinion  of  the  Court  of  King's  Bench ;  and  that  Court  on  hearing 
the  argument  in  Trinity  term  1829,  ^see  9  B.  &  C.  820,)  decided  that  the  com- 
pany were  not  rateable  in  respect  of  the  river,  and  sent  the  rate  back  to  the 
sessions  to  be  amended  by  striking  out  that  part.  While  this  appeal  was 
pending,  other  rates  were  made  on  the  company  for  *the  same  amounty 
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appeal  against  one  of  these  rates  in  January  1830,  the  sessions  amended  the 
same  by  striking  out  the  words  ^^and  that  part  of  the  river  Aire,*  subject  to 
the  opinion  of  me  Court  of  King's  Bench  on  the  question  whether  the  com- 
pany were  rateable  for  dams  on  the  river;  and  that  Court  on  the  21  st  of  Janu- 
ary 1832,  (see  3  B.  &  Ad.  139,)  made  a  rule  that  the  rate  should  be  sent  back 
to  be  amended  by  reducing  it  from  150/.  to  15/.  16s.,  the  amount  chargeable  on 
the  canal  and  lock.  At  the  April  sessions  1832  the  rates  were  reduced  from 
150/.  to  15/.  16«.  pursuant  to  the  rules  of  Court.  A  demand  was  afterwards 
made  on  the  overseers  of  Brotherton  for  the  difference  in  amount  between  t'le 
smns  due  from  the  company  on  the  rates  as  ultimately  amended,  and  the  sums 
paid  to  the  overseers  of  Brotherton,  under  the  distress  in  December  1828,  and 
afterwards  upon  the  subsequent  rates.  At  the  October  sessions,  an  application 
was  made  by  the  company  for  an  order  of  sessions  on  the  overseers  to  refund  the 
sums  of  money  so  paid  to  them,  after  deducting  the  amount  of  the  several  rates 
chargeable.  That  court  refused  to  make  any  order,  on  the  ground  that  the 
application  ought  to  have  been  made  at  the  April  sessions,  when  the  rates  were 
altered.  A  rule  nisi  having  been  obtained  for  a  mandamus  to  the  justices  to 
make  the  order. 
Alexander  and  Bliss  now  shewed  cause.     The  application  for  an  order  on  the 
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overseers  to  refund  ought  to  have  been  made  to  the  same  court  of  quarter  bcs- 
siobs  which  ordered  the  rate  to  be  reduced.  The  stat.  41  G.  3^  c.  23,  s.  8, 
enacts,  *'  that  if  on  the  hearing  of  any  appeal  from  anj  rate  for  the  reUef  of 
the  poor,  the  court  of  ^general  or  quarter  sessions  shall  order  the  sum  ri^AA 
rated  on  any  person  to  be  decreased  or  lowered;  and  it  shall  be  made  ^ 
appear  to  the  said  court  that  such  person  has,  previously  to  the  hearing  of  such 
appeal,  paid  any  sum  of  money  in  consequence  of  such  rate  which  he  ought  not 
to  have  paid  or  been  charged  with,  then  and  in  every  such  case  the  said  court 
shall  order  such  sum  to  be  repaid  and  returned  to  the  person  having  paid  the 
same,  together  with  all  reasonable  costs  occasioned  by  such  person  having  paid 
or  been  required  to  pay  the  same."  It  is  manifest  from  the  words  said  courtj 
and  ''  on  the  hearing  of  any  appeal,"  that  the  legislature  intended  the  applica- 
tion for  an  order  of  repayment  to  be  made  to  the  same  court  of  geneial  or 
quarter  sessions  which  ordered  the  sums  assessed  on  any  person  to  be  lowered. 
The  power  given  by  the  statute  is  not  an  original  power,  but  annexed  to  the 
appellate  jurisdiction,  like  the  authority  to  award  costs.  Here  it  ceased  with 
the  April  sessions. 

Sir  James  Scarlett  and  Wightman  contra.  The  statute  ought  to  receive  a 
liberal  construction ;  and  so  construing  it,  the  words  said  court  signify  the  sessions 
generally,  and  not  the  justices  who  compose  any  specific  court  of  general  or 
quarter  sessions.  It  was  impossible  here  to  apply  for  the  order  to  the  justices 
who  heard  the  appeal,  for  they  had  ceased  to  constitute  a  court  of  quarter  ses- 
sions before  it  had  been  ascertained  by  the  decision  of  the  Court  of  the  King's 
bench  that  the  sums  paid  were  not  duo. 

Denman,  C.  J.  The  motion  ought  to  have  been  made  either  to  the  court  of 
quarter  sessions  which  heard  the  appeal,  or  to  the  court  which  ordered  the  sums 
rated  *on  the  company  to  be  decreased  or  lowered.  The  application  here  r*o45 
wfts  too  late.  «- 

LiTTLEDALB,  J.  coucurrcd. 

Taunton,  J.  The  court  of  quarter  sessions  had  no  power  to  order  money 
improperly  paid  to  overseers  to  be  refunded  until  this  statute  gave  it  them; 
and  the  statute  limits  the  power  to  the  court  of  sessions  which  heard  the  appeal, 
or  at  least  to  the  court  which  orders  the  sums  rated  on  any  person  to  be  lowered. 
No  application  was  made  in  this  case  to  either  the  one  or  the  other. 

Patteson,  J.  concurred.  Eule  discharged. 


The  KING  v.  E.  0.  JONES  and  others.    Nov.  26. 

Indictment,  after  staUng  that  a  commission  of  bankrupt  had  issued  against  A.  by  rirtue 
of  which  t^e  commissioners  adjudged  him  to  be  a  bankrupt,  charged  that  he  and  other 
defendants  conspired  to  conceal  a  part  of  his  personal  estote :  Held,  that  even  since 
the  Stat.  6  G.  4,  c.  16,  s.  112,  such  an  indictment  is  defective  for  not  shewing  that  the 
party  had  actually  become  bankrupt. 

Indictment  stated  that  "on,  &c.  (1828)  at,  &c.  a  commission  of  bankrupt 
founded  on  the  statute  made  and  then  m  force  concerning  bankrupts,  was  duly 
awarded  and  issued  against  E.  0.  Jones,  directed  to  the  commissioners  therein 
named,  thereby  giving  them  authority  to  proceed  according  to  the  statute  with 
the  body  of  the  said  E.  0.  Jones,  as  also  all  his  lands  which  he  had  in  his  own 
right  be/ore  he  became  bankrupt,  &c.  by  virtue  of  which  said  commission,  the 
commissioners  found  that  the  said  Jones  did  become  a  bankrupt  within  the  true 
intent  of  the  said  statute  before  the  suing  forth  of  the  said  commission,  and  did 
adjudge  him  to  be  a  bankrupt  accordingly."  It  then  charged  that  aU  the  de- 
fendants,  contriving  and  intending  to  cheat  the  creditors  of  Jones  on,  &c.  at, 
&c.  unlawfully  did  conspire  to  conceal  and  *embezzle  a  great  part  of  the  r*oAa 
personal  estate  of  Jones  so  then  having  been  declared  and  adjudged  a  L 
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Unknipt,  that  is  to  say,  twenty-two  Bank  of  England  notes  for  100/.  each,  and 
in  pursuance  of  such  conspiracy,  Jones  did  deHycr  to  E.  T.,  (one  of  the  de- 
fenaauts,)  and  £.  T.  did,  in  pursuance  of  the  said  conspiracy,  receive  and  have 
from  Jones  the  said  several  bank  notes  of  him  Jones  so  then  declared  bankrupt, 
to  the  intent  that  the  same  might  be  removed,  concealed,  and  embezzled.  Plea, 
not  guilty.  The  defendants  having  been  convicted  at  the  Bristol  Summer  as- 
sizes 1831,  a  rule  nisi  was  obtained  for  arresting  the  judgment,  on  the  ground 
that  the  indictment  was  defective  in  not  stating  the  petitioning  creditor's  debt, 
the  trading,  and  the  act  of  bankruptcy. 

Merewether  Seijt.  now  shewed  cause.  It  must  be  conceded  that  so  long  as 
the  5  Or.  2,  c.  30,  was  in  force,  an  indictment  against  a  bankrupt  for  removing 
or  concealing  his  goods  must  have  stated  a  petitioning  creditor's  debt,  a  trading, 
and  an  act  of  bankruptcy.  But  that  statute  (by  sect.  1,)  made  it  felony  in  any 
person  wJio  had  become  a  bankrupty  and  against  whom  a  commission  had  issued, 
to  conceal  any  part  of  his  personal  estate  to  the  value  of  20/.  This  is  repealed 
hj  6  G.  4,  c.  16,  which  by  sect.  112,  makes  it  felony  if  any  person  agaimt 
whom  a  commission  has  been  issued,  and  who  has  been  thereupon  declared  bank- 
ruptj  shall  not  surrender  himself,  &c. ;  or  if  any  such  bankrupt  shall  remove, 
conceal,  or  embezzle  any  part  of  his  estate  to  the  value  of  10/.  It  is  sufficient, 
therefore,  since  the  latter  statute,  for  an  indictment  to  allege  the  issuing  of  the 
conmiission,  and  the  adjudication  that  the  party  was  a  bankrupt.  [Parke,  J. 
^0171  According  to  your  argument,  if  "^a  commission  issued  against  a  person 
J  who  was  not  a  trader  or  not  indebted,  he  would  be  liable  to  be  trans- 
ported for  seven  years  if  he  did  not  surrender  and  discover  his  estate,  as  re- 
quired by  the  statute.  The  words  "such  bankrupt"  in  sect.  112,  mean  a  person 
not  merely  declared  a  bankrupt  by  the  commissioners,  but  a  person  liable  to  be 
so  declared.]  The  legiskture  had  in  view  the  enactments  of  the  5  G.  2,  c.  30, 
when  they  passed  the  6  G.  4,  c.  16,  for  the  former  act  is  recited  in  the  preamble. 
But,  independently  of  this  point,  the  indictment  is  good,  because  it  charges  that 
the  defendants  conspired  to  do  an  unlawful  act.  [Parke,  J.  The  concealment  of 
Jones's  goods  was  not  an  unlawful  act,  unless  he  had  duly  become  bankrupt.] 

Bompasj  Serjt.  and  Oroioder  contri.  The  Court,  in  construing  an  indict- 
ment, will  not  infer  that  the  words  therein  used  constitute  a  crime  if  they  will 
bear  any  other  construction.  Now  it  is  consistent  with  the  allegations  of  this 
indictment,  that  Jones  may  have  been  illegally,  and  without  jurisdiction,  de- 
clared bankrupt;  and  if  so,  he  had  a  right  to  conceal  his  own  goods.  The 
words  of  sect.  112,  "  if  any  such  bankrupt  shall  remove,  conceal,  or  embezzle,'^ 
&c.  refer  to  the  section  which  describes  the  persons  against  whom  a  commission 
may  issue,  and  sect.  12  authorizes  the  Lord  Chancellor  to  issue  a  commission, 
on  a  petition  made  to  him  in  writing  against  any  trader  having  committed  an 
act  of  bankruptcy y  by  any  creditor  of  such  trader.  A  commission,  therefore, 
can  only  be  lawfully  issued  upon  the  petition  of  a  creditor  against  a  trader  who 
has  committed  an  act  of  baiJcruptcy.  Sect.  31,  provides,  that  when  an  action 
is  brought  against  any  person  appointed  by  the  commissioners  for  any  thing 
^oAcrx  ^done  in  obedience  to  their  warrant,  there  must  be  a  previous  demand  of 
-'  a  perusal  and  copy  of  snch  warrant,  and  a  refusal  to  give  the  same  for 
six  days  after  such  demand  \  and  if  after  such  demand,  and  compliance  there- 
with, any  action  be  brought  against  the  person  so  appointed  without  making  the 
petitioning  creditor  defendant,  the  jury,  on  production  of  the  warrant,  shall 
give  their  verdict  for  the  defendant,  notunthstanding  any  defect  of  jurisdiction 
in  the  commissioners.  The  statute,  therefore,  contemplates  a  case  where  the 
commission  issued  in  due  form  might,  nevertheless,  be  invalid,  and  give  no  title 
to  the  parties  acting  under  it.  If,  according  to  the  argument  urged  on  the  other 
side,  the  words  "  any  such  bankrupt"  in  sect.  112,  may  mean  a  person  against 
whom  an  invalid  commission  has  issued,  it  will  follow  that  the  bankrupt  might 
be  liable  to  an  indictment  for  felony,  for  concealing  goods  which  in  fact  were  his 
own  property,  and  which  he  might  be  entitled  to  recover  in  an  action.    That 
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sever  could  have  been  intended.  The  words,  ''if  any  person  against  whom  any 
commission  has  been  issued,  or  shall  hereafter  be  issued,  whereupon  such  per- 
son hath  been  or  shall  be  declared  bankrupt/'  must  be  construed  to  mean  where 
he  has  legally  been  declared  bankrupt. 

Den  MAN,  C.  J.  It  is  quite  clear,  that  if  this  indictment  had  charged  Jones 
with  felony,  it  would  have  failed,  because  it  does  not  contain  averments  that  he 
was  a  trader,  &c.  or  had  become  bankrupt.  The  question  then  is,  whether  the 
indictment  be  good,  because  it  charges  a  conspiracy  to  defraud  the  creditors  of 
a  bankrupt  against  whom  a  commission  had  issued  de  facto.  The  same  answer 
applies  in  either  case.  If  the  party  against  whom  the  commission  issued  was 
not  a  trader,  *the  commission  was  illegal.  The  indictment  ought  to  r^oig 
charge  a  conspiracy,  either  to  do  an  unlawful  act,  or  a  lawful  act  by  un-  »- 
lawful  moans.  Ilere  the  indictment  charges  a  conspiracy  to  remove  and  conceal 
the  goods  of  Jones;  but  if  the  commission  was  bad,  Jones  had  a  right  to  re- 
move them.  If  we  were  to  hold  such  an  indictment  good,  it  would  follow  as  a 
consequence,  that  a  party  who  was  entitled  to  recover  goods  in  an  action,  if 
taken  from  him,  might  be  declared  a  felon  for  removing  the  very  same  goods. 
There  is  nothing  stated  on  the  face  of  this  indictment  to  constitute  an  offence. 

Parke,  J.  I  am  of  the  same  opinion.  This  indictment  ought  to  have 
shewn  a  conspiracy  to  do  an  unlawful  act,  or  to  do  a  lawful  act  by  unlawful 
means.  Now  it  does  not  state  enough  to  shew  that  the  defendants  conspired  to 
do  any  unlawful  act ;  it  ought  to  have  alleged,  net  merely  the  issuing  of  a  com- 
mission of  bankrupt,  but  that  there  had  been  a  trading  by  Jones,  and  a  petition- 
ing creditor's  debt,  and  that  he  became  bankrupt.  Without  such  allegations 
the  indictment  would  clearly  have  been  insufficient  under  the  statute  5  G-.  2,  c. 
80,  and  then  that  reduces  it  to  the  question  whether  an  offence  is  charged  within 
the  statute  6  G.  4,  c.  16.  I  thiuk  it  is  not.  Section  112,  implies  that  the  com- 
mission therein  mentioned  shall  have  duly  issued.  The  twelfth  section  shews 
that  a  valid  commission  could  issue  only  against  a  trader  who  had  committed 
an  act  of  bankruptcy,  and  upon  the  petition  of  a  creditor. 

Taunton,  J.  The  indictment  ought  to  contain  averments  of  all  matters 
necessary  to  constitute  the  offence ;  it  is  not  sufficient  merely  to  allege  matter 
which  makes  *it  probable  that  an  offence  has  been  committed.  It  was  p^qcq 
not  enough  to  shew  in  this  case  that  a  commission  issued,  or  that  the  ■> 
commissioners  adjudged  the  party  to  be  a  bankrupt.  He  must  actually  have 
become  bankrupt.  This  indictment  sets  out  the  commission  in  part,  and  states 
that  the  commissioners  were  directed  to  proceed  with  the  lands  which  Jones  had 
in  his  own  right,  &c.  he/ore  he  became  bankrupt  The  commission,  therefore, 
issued  on  the  supposition  that  the  party  had  become  bankrupt.  But  the  indict- 
ment ought  to  have  shewn  distinctly  that  he  had  become  so.  It  is  consistent 
with  all  the  allegations,  that  Jones's  goods  may  have  been  seized  unlawfully,  he 
never  having  subjected  himself  to  the  jurisdiction  of  the  commissioners; 
and  if  this  were  so,  it  was  not  an  unlawful  act  in  him  to  remove  or  conceal  them. 
The  indictment  is,  therefore,  defective. 

Patteson,  J.  It  is  conceded  that  so  long  as  the  statute  5  G.  2,  c.  30,  was 
in  force,  it  was  necessary  to  shew,  in  such  an  indictment  as  this,  that  a  valid 
commission  had  issued  against  the  person  adjudged  a  bankrupt;  but  it  is  said 
that  the  law  in  this  respect  is  altered  by  the  statute  6  G.  4,  c.  16,  s.  112.  It 
is  quite  clear  that  if  the  removal  of  the  goods  by  Jones  would  not  have  been 
illegal,  a  conspiracy  by  him  and  the  other  defendants  to  remove  them  is  not, 
unless  the  means  used  for  that  purpose  were  unlawful,  which  is  not  alleged. 
The  question,  then,  is,  did  the  legislature  mean  to  enact  that  a  person  agamst 
whom  an  illegal  commission  of  bankrupt  issued  should  be  guilty  of  felony  if  he 
removed  his  own  goods?  Without  an  express  enactment  to  that  effect,  I  could 
not  come  to  such  a  conclusion.  I  think  the  words  '*  such  bankrupt,"  in  s.  112, 
import,  not  merely  a  person  ^against  whom  a  valid  commission  has  is-  r*Q5i 
sued,  but  one  who  has  become  bankrupt.  The  rule  for  arresting  the  "- 
judgment  must  be  made  absolute.  Rule  absolute. 
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Tbe  statute  6  G.  4,  c.  16,  s.  127,  irhich  Tests  in  assigrnees  the  fatare  effects  of  a  bankrupt 
who  had  before  been  bankrupt,  or  taken  the  benefit  of  an  insolvent  act,  and  has  not 
paid  15«.  In  the  pound  under  the  subsequent  commission,  does  not  apply  to  a  bankrupt 
who  bad  obtained  his  certificate  under  such  subsequent  commission,  before  that  sta- 
tnte  passed  ;  and,  therefore,  where  A.,  after  being  discharged  under  an  insolvent  act, 
had  a  commission  of  bankrupt  issued  against  him,  and  obtained  his  certificate  before 
the  passing  of  6  G.  4,  c.lti,  but  did  not  pay  15«.  in  the  pound,  and  he  was  afterwards 
sued  ou  a  bond  executed  before  his  discharge  under  the  insolvent  act,  but  not  inserted 
in  his  schedule,  it  was  held,  that  his  certificate  did  not  bar  the  action. 

Debt  on  bond.  Picas,  first,  non  est  factum ;  secondly,  bankruptcy.  At  the 
trial  before  Patteson  J.,  at  the  Middlesex  sittings  after  Hilary  term  1832,  the 
following  appeared  to  be  the  facts  of  the  case.  The  defendant  had,  some  years 
ago,  and  »iuce  the  date  of  the  bond,  been  discharged  under  an  insolvent  debtor's 
act,  but  the  bond  had  not  been  inserted  in  the  schedule ;  a  commission  of  bank- 
rupt had  afterwards  been  issued  against  him,  under  which  he  obtained  his  certi- 
ficate before  the  2d  of  May  1825,  on  which  day  the  statute  6  G.  4,  c.  16,  received 
'  the  royal  assent,  but  his  estate  had  not  produced  15<.  in  the  pound.  It  was 
contended  for  the  plaintiff  that  he  was  entitled  to  a  verdict  and  judgment  against 
tbe  effects  of  tbe  bankrupt  by  the  5  G.  2,  c.  30,  s.  9,  and  for  the  defendant  that 
by  6  G.  4,  c.  IG,  s.  127,  his  effects  were  vested  in  his  assignees,  and  his  certifi- 
cate an  absolute  bar  to  the  action.  The  learned  Judge  directed  a  verdict  for 
the  plaintiff.  A  rule  nisi  for  a  new  trial  was  obtained  upon  the  ground  that  the 
certificate  barred  the  action. 

Sir  J,  Scarlett  and  Follett  now  shewed  cause.  It  never  could  have  been  the 
*35^1  ^^^^^^^^^  ^^  ^^^  legislature  '^'that  the  127th  section  of  the  new  bankrupt  act 
^^  should  make  the  certificate  obtained  by  every  bankrupt  since  the  passing 
of  the  5  G.  2,  c.  30,  under  the  circumstances  mentioned  in  s.  9,  a  bar  to  subse- 
quent actions  by  the  creditors.  The  135th  section  enacts,  <^  that  nothing  herein 
contained  shall  affect  or  lessen  any  right ,  daim^  demand y  or  remedy  tchich  any 
perton  novo  has  under  any  commission  of  bankrupt,  orupon  or  against  any  bank- 
rapt  against  whom  any  commission  has  or  shall  have  issued,  except  as  is  herein 
specifically  enacted."  Now  here  the  plaintiff  had  at  the  time  of  passing  that 
statute  a  demand  upon  the  bankrupt,  to  which  his  future  effects  were  liable,  and 
there  is  no  specific  enactment  which  takes  away  that  right. 

^^liite  contrd.  The  words  of  section  127,  are  retrospective  as  well  as  pro- 
spective. They  are  "  if  any  person  who  shall  have  been  discharged  by  any  in- 
solvent act,  shall  be  or  become  bankrupt,  and  have  obtained  or  sIuiU  hereafter 
obtain  such  certificate  as  aforesaid."  They  evidently  include  a  person  who  had 
already  obtained  his  certificate  at  the  time  of  passing  the  statute.  So  section 
121,  enacts,  '^  that  every  bankrupt  who  shall  have  duly  surrendered  and  in  all 
things  conformed  himself  to  the  laws  in  force  concerning  bankrupts  at  the  time 
of  issuing  tbe  commission  against  him,  shall  be  discharged  from  all  debts  due 
by  him  when  he  became  bankruptr."  In  Kobertson  v.  Score,  3  B.  &  Ad.  338, 
the  Court  intimated  an  opinion  that  section  127,  applied  to  cases  where  Xh^  first 
certificate  was  glinted  under  a  commission  issued  before  the  passing  of  the  act ; 
the  same  construction  applies  where  the  second  was  so  granted. 

Cur,  adv,  vult. 
»oto-i  *Denman,  C.  J.  now  delivered  the  judgment  of  the  Court.  This 
^  was  an  action  on  a  bond.  The  defendant  pleaded,  first,  non  est  factum; 
secondly  his  bankruptcy.  It  was  proved  at  the  trial  that  the  defendant  had 
been  discharged  under  an  insolvent  debtors'  act  some  years  ago,  and  since  the 
date  of  the  bond,  but  that  the  bond  had  not  been  inserted  in  his  schedule ;  that 
a  commission  of  bankrupt  had  since  that  discharge  been  issued  against  him| 
under  which  he  obtained  his  certificate  in  1825,  before  the  day  on  which  the  statute 
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6  G.  4^  c.  16|  received  the  royal  assent,  but  the  estate  had  not  produced 
158.  in  the  pound.  Under  these  circumstances  the  phuntiff  contended  that  he 
was  entitled  to  a  verdict,  and  judgment  against  the  effects  of  the  defendant, 
under  the  5  G.  2,  c.  80,  s.  9.  The  defendant,  on  the  other  hand,  contended 
that  by  the  127th  section  of  the  6  G.  4,  c.  16,  his  effects  were  vested  in  his  assig- 
nees, and  therefore  that  his  certificate  was  an  absolute  bar  to  the  action  accord- 
ing to  the  case  of  Robertson  v.  Score,  3  B.  &  Ad.  338,  in  which  the  certificate 
pleaded  in  bar  had  been  obtained  after  the  passing  of  the  6  G.  4,  c.  16,  a  for- 
mer certificate  having  been  obtained  by  the  party,  under  (Tcommimon  issued  hefon 
that  act.  The  question,  therefore,  is,  whether  the  127th  section  of  the  6  G.  4, 
c.  16,  has  a  retrospective  operation,  so  as  to  vest  in  the  assignees  of  a  bankrupt 
under  a  second  commission,  where  the  estate  does  not  pay  Ids.  in  the  pound, 
and  where  the  bankrupt  has  obtained  his  certificate  under  the  5  G.  2,  c.  30, 
those  effects  which  did  not  vest  in  his  assignees  under  that  act,  but  were  liable 
to  be  taken  in  execution  by  his  creditors.  The  language  of  the  127th  section 
of  the  *6  G.  4,  c.  16,  which  appears  to  have  been  taken  with  someomis-  r^ro^ 
sions  from  the  9th  section  of  the  5  G.  2,  c.  30,  (a),  is  by  no  means  clear,  L 
and  it  is  extremely  difficult  to  collect  from  it  whether  the  legislature  intended  to 
alter  the  effect  of  a  certificate  obtained  prior  to  that  act  or  not.  If  it  did^  the 
rights  of  creditors,  and  of  the  bankrupt  himself,  would  be  much  affected ;  and 
by  the  135th  section  of  the  act,  we  find  it  enacted  <'  that  nothing  herein  con- 
tained shall  render  invalid  any  commission  of  bankruptcy  now  subsisting,  or 
which  shall  be  subsisting  at  the  time  this  act  shall  take  effect,  or  any  proceed- 
ings which  may  have  been  had  thereunder,  or  affect  or  lessen  any  right,  claim, 
demand,  or  remedy  which  any  person  now  has  thereunder,  or  upon  or  against  any 
bankrupt  against  whom  any  commission  has  or  shall  have  issued,  except  as  is 
herein  specifically  enacted." 

Now  we  cannot  find  any  words  in  the  127th  section  by  which  the  right  of  a 
creditor  situated  as  the  plaintiff  was,  to  sue  the  bankrupt  and  recover  a  judg- 
ment, and  have  execution  against  his  effects,  is  specifically  and  expressly  taken 
away,  or  the  effects  of  a  bankrupt  situated  as  this  defendant  was,  are  specifically 
and  expressly  vested  in  his  assignees. 

We  think  therefore,  on  these  grounds,  that  the  certificate  is  no  absolute  bar  in 
the  present  case,  and  the  grounds  of  our  judgment  leave  the  case  of  Robertson 
V.  Score  wholly  untouched.  Eule  discharged. 


♦The  KING  on  the  Prosecution  of  the  Rev.  H.  SMITH,  Executor  of  r*Qt;; 
the  late  Lady  BLAKE,  v.  BLAKE.     Nov.  26.  L  ^^^ 

A  defendant  arrested  on  an  irregular  writ  de  contumace  capiendo,  was  brought  up  by 
habeas  corpus  before  a  Judge,  to  be  discharged.  Immediately  after  his  discharge,  and 
before  he  had  time  to  return  home,  he  was  again  arrested  on  a  similar  writ^  for  the 
same  matter :  Held,  that  he  was  protected  from  arrest  redeundo. 

The  second  writ  was  sued  out  of  Chancery  without  any  return  made  to  the  first ;  never- 
thclcss  it  was  held  to  be  regular. 

The  Stat.  1  W.  4,  c.  3,  s.  2,  which  enacts,  that  all  writs  returnable  in  .the  King's  Bench, 
Common  Pleas,  or  Exchequer,  on  general  return  days,  may  be  made  returnable  on  the 
third  day  exclusive  before  the  commencement  of  each  term,  Ac. ;  and  the  day  for  ap- 
pearance shall  as  heretofore  be  the  third  day  after  such  return,  exclusiTe  of  the  day  of 
the  return,  &c.,  applies  to  all  writs,  not  merely  to  those  on  mesne  procesSj  and  conse- 
quently it  extends  to  a  writ  de  contumace  capiendo. 

The  defendant,  on  the  12th  of  May,  1832,  had  been  arrested  by  an  officer  of 
the  sheriflf  of  Surrey,  under  a  warrant  granted  upon  a  writ  de  contumace  capi- 
ta) This  latter  clause  is  in  express  terms  made  retrospectire  only,  both  as  to  the  first 
and  second  certificate. 
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endo,  issued  ont  of  the  Court  of  Chancery  into  the  county  of  Surrey.  On  the 
17th  of  May  he  was  brought  before  Patteson,  J.,  at  Serjeant's  Inn,  by  writ  of 
habeas  corpus,  to  apply  for  his  discharge,  on  the  ground  that  the  first  mentioned 
writ  was  irregular,  not  having  twenty  days  between  the  test  and  return,  as  re- 
quired by  5  Eliz.  c.  23,  s.  2.  The  learned  Judge  desired  him  to  be  brought  up 
again  on  the  following  morning,  when  he  ordered  him  to  be  discharged  out  of 
custody  as  to  the  first  mentioned  writ.  The  sheriff's  officer  had  the  defendant 
in  custody  at  Symond's  Inn  Coffee  House  until  the  discharge  or  liberate  was 
brought,  and  then  left  him,  and  in  less  than  two  minutes  afterwards  an  officer 
of  the  sheriff  of  Middlesex  came  into  the  room  and  arrested  the  defendant  on  a 
warrant  granted  on  another  writ  de  contumaoe  capiendo,  issued  out  of  Chancery 
for  the  same  matter  for  which  he  had  been  arrested  by  the  sheriff  of  Surrey,  and 
returnable  on  the  23d  of  3Iay.  An  application  was  then  made  to  Patteson,  J., 
^o-a^  to  discharge  the  defendant,  on  the  ground  that  he  was  ^protected  rede- 
^  undo.  The  learned  Judge  in  the  first  instance  refused  to  discharge  him, 
but  afterwards  did  so  on  his  entering  into  a  recognizance  to  appear  before  the 
Court,  in  order  that  the  question  might  be  decided  whether  he  was  improperly 
arrested  on  the  second  writ.  A  rule  nisi  was  obtained  for  quashing  the  writ  on 
three  grounds  :  first,  that  the  defendant  was  privileged  from  arrest  redeundo ; 
secoadly,  that  the  last  writ  de  contumace  capiendo  was  irregular,  for  that  a 
capias  ought  to  have  issued  out  of  K.  B.  after  the  former  writ ;  and  thirdly,  that 
the  writ,  being  made  returnable  on  the  23d  of  May,  was  irregular.  It  appeared 
by  an  affidavit  in  answer  to  the  rule,  that  it  was  the  invariable  practice  in  the 
cursitor's  office  to  issue  one  or  more  writs  de  contumace  capiendo  either  in  one 
or  more  counties  running  at  the  same  time,  or  into  the  same  counties  from  time 
to  time  as  often  as  occasion  might  require,  upon  production  of  the  former  writs, 
and  proof  given  of  their  never  having  been  executed  or  taken  effect  by  caption. 

Sir  J.  Scarlett  and  Hoggins  showed  cause  on  a  former  day.  The  defendant 
was  not  privileged  from  arrest  either  during  the  time  he  was  attending  before 
the  Judge,  or  on  his  return  from  such  attendance,  because,  the  writ  of  habeas 
corpus  having  been  sued  out  by  him,  he  must  be  taken  to  have  attended  volun- 
tarily. Rex  V.  Sir  F.  Delaval,  1  Sir  W.  Blackst.  410,  will  be  relied  on  by  the 
other  side.  There  Lord  Mansfield  said,  "  wherever  the  Court  does  not  think  fit 
to  deliver  the  parties  into  any  special  custody,  it  will  privilege  them  redeundo. 
^o^-j-y  If  the  Court  refuses  that,  it  impliedly  directs  the  parties  to  break  *the 

^  -•  peace,  even  in  Palace  Yard."  There  he  manifestly  contemplated  the 
case  of  an  illegal  restraint  without  authority  5  but  in  this  case  the  caption  and 
custody  under  the  first  writ  would  have  been  legal,  if  the  cursitor  had  not  com- 
mitted an  error  in  the  form.  In  cases  of  subpoena,  the  privilege  is  allowed  to 
the  witness,  because  he  attends  the  Court  by  its  command,  and  with  a  view  to 
the  administration  of  justice.  If  there  had  been  a  detainer  against  the  defend- 
ant, he  would  not  have  been  discharged  ad  to  that.  Then  it  is  said  that  the 
second  writ  was  irregular,  because  a  capias  ousht  to  have  issued  after  the  first ; 
bat  by  the  stat.  5  Eliz.  c.  23,  s.  4,  a  capias  is  to  issue  where  the  sheriff  has 
returned  non  est  inventus.  Here  he  made  no  such  return,  and  could  not, 
because  he  had  the  defendant  in  custody.  Thirdly,  the  writ  is  made  returnable 
pursuant  to  the  1  W.  4,  c.  3,  s.  2,  which  enacts,  that  all  writs  returnable  on 
general  return  days,  may  be  made  returnable  on  the  third  day  exclusive  before 
the  commencement  of  each  term,  or  on  any  day  not  being  Sunday  between  that 
day  and  the  third  day  exclusive  before  the  last  day  of  the  term.  Here  the  term 
began  on  the  26th  of  May^  and  the  23d  was  the  third  day  exclusive  before  the 
first  day  of  term. 

Fdiett  contrd.  The  privilege  from  arrest  extends  to  all  persons  resorting^ 
bona  fide,  to  a  competent  tribunal ;  even  parties  to  a  suit.  A  plaintiff,  who  in- 
stitutes a  suit,  may  in  some  sense  be  said  to  attend  the  trial  of  a  cause  volunta- 
rily ;  bat  he  has  the  privilege.  It  extends  also  to  bail,  and  to  a  barrister  or 
ftttomey  attending  the  oourts  in  the  exercise  of  his  professional  duty.     Secondly, 
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here  the  party  prosecuting  the  writ  has  proceeded  ^irregularly,  for,  the  ri^of^o 
writ  de  contumace  capienda  haying  heen  delivered  out  to  the  sheriff,  a  1- 
capias  ought  to  haye  issued  out  of  K.  B.  The  53  G.  3,  c.  127,  s.  1,  suhstitnt^s 
the  writ  de  contumace  capiendo  for  that  of  excommunicato  capiendo,  and  direct? 
that  the  proyitions  contained  in  the  5  Eliz.  c.  23,  as  to  the  latter  writ,  he  applied 
to  the  writ  de  contumace  capiendo.  Now,  sect.  2  of  that  statute  enacts,  that 
every  writ  of  excommunicato  capiendo  that  shall  be  granted  out  of  Chancery 
shall  be  returnable  in  K.  B.,  and  that,  after  it  shall  be  scaled,  it  shall  be  brought 
into  that  Court  and  there  delivered  of  record  to  the  sheriff;  and  if  the  fjheriff 
make  default  in  returning  it  at  the  day,  he  is  subject  to  be  fined.  [Taun- 
ton, J.  Sect.  4  enacts,  that  if  the  sheriff  return  non  est  inventus,  the  justices 
of  K.  B.  are  to  award  a  capias.  Here  no  return  has  been  made  to  the  first  writ, 
whereon  to  found  a  capias.  Denman,  C.  J.  In  Rex  v.  Eyre,  2  Str.  1189,  it 
was  excepted  to  a  second  writ  de  excommunicato  capiendo,  that  a  former  writ  of 
excommunicato  capiendo  being  enrolled  in  K.  B.,  the  Court  of  Chancery  could  not 
issue  a  second  writ,  but  by  5  Eliz.  c.  23,  such  second  writ  was  to  issue  from 
K.  B. ;  but  the  answer,  given  at  the  bar  and  adopted  by  the  Court,  was,  that 
the  act  related  only  to  the  case  where  the  first  writ  had  actually  issued,  and 
the  sheriff  had  returned  non  est  inventus.  Parke,  J.  There  can  be  no  doubt 
that  the  second  writ  in  this  case  issued  conformably  to  the  practice  of  the 
Court  of  Chancery,  as  stated  in  the  affidavits.]  Then  the  writ  ought  to  hare 
been  returnable  in  term.  The  23d  of  May  is  not  in  term.  That  defect  is 
not  cured  by  1  W.  4,  c.  3,  s.  2,  which  section  only  applies  to  writs  on  mesne 
process,  for  it  enacts  that  the  *day  for  appearance  shall,  as  heretofore,  r^o^q 
be  the  third  day  after  such  return.  [Parke,  J.  It  applies  to  all  writs  ^ 
returnable  in  the  King's  Bench,  Common  Pleas,  or  Exchequer  on  general  return 
days.  The  question  is  reduced  to  this,  whether  a  defendant  is  privileged  from 
arrest  in  returning  from  attendance  before  a  Judge  on  a  habeas  corpus  sued  out 
by  himself.]  Cur.  adv.  vulL 

Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  In  this  case, 
which  was  argued  before  us  on  Saturday,  all  the  questions  were  disposed  of  hut 
one )  and  that  was,  whether  the  defendant  was  privileged  from  being  taken 
under  a  writ  de  contumace  capiendo.  He  had  been  in  custody  under  a  former 
writ  of  the  like  nature,  and  had  sued  out  a  writ  of  habeas  corpus )  and  the 
learned  Judge  before  whom  it  was  returnable,  being  of  opinion  that  it  was  void 
for  want  of  a  proper  interval  of  time  between  the  teste  and  return,  discharged 
him  'y  whereupon  the  prosecutor  sued  out  another  writ,  and  apprehended  him  on 
it  on  his  way  home  from  the  Judge's  chambers.  And  upon  consideration  ve 
think  he  was  privileged  from  arrest  on  this  occasion.  There  is  no  case  to  he 
found  in  which  this  privilege  has  been  extended  to  persons  going  and  returning 
on  a  writ  of  habeas  corpus  except  that  of  Rex  v.  Dclaval,  1  Sir  W.  Blackst,  41i*, 
439  ]  3  Burr.  1434,  S.  C,  which  is,  however,  not  precisely  like  this  case.  Bat 
as  it  turned  out  in  this  instance,  that  the  defendant's  detention  under  the  former 
writ  was  wrongful,  and  he  was  driven  to  his  habeas  corpus  to  obtain  his  liberty, 
it  may  fairly  be  considered  as  coming  within  the  principle  whereby  parties 
*to  a  suit,  for  the  sake  of  public  justice,  are  protected  from  arrest  in  rtqgo 
coming  to,  attending  upon,  and  returning  from  the  Court.  The  rule,  ^ 
therefore,  must  be  absolute  with  costs ;  Mr.  Blake  to  bring  no  action  for  this 
arrest.  Eule  absolute. 


The  KING  on  the  Prosecution  of  THOMAS  CORPE  v.  The  Treasurer  and 
Directors  of  the  ST.  KATHARINE  DOCK  Company.     Nov.  26. 

It  is  discretionary  in  the  Court  either  to  determine  the  validity  of  a  return  to  a  mandarnQS 

on  motion,  or  to  order  the  case  to  be  set  down  in  the  crown  paper  for  argument. 
The  St.  Katharine  Dock  Company  were  incorporated  by  act  of  parliament,  which  directed 
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that  all  actioiis  against  the  company  shonld  be  prosecuted  against  the  treasurer  or  a 
director  for  the  time  being;  bat  that  the  body  or  goods,  lands,  Ac,  of  such  treasurer 
or  director  should  not,  bj  reason  of  his  being  defendant  in  such  action,  be  liable  to  exe- 
cution. An  action  having  been  brought  by  T.  C.  against  the  treasurer  as  such,  and 
another  by  the  company,  in  the  name  of  the  treasurer,  against  T.  C,  all  matters  in  dif- 
ference were  referred  to  an  arbitrator,  who  awarded  that  T.  C.  had  (!ause  of  action 
against  the  defendant,  as  such  treasurer,  for  a  certain  sum,  and  directed  that  the  trea- 
surer should  pay  T.  C.  that  sum  on  demand;  and  as  to  the  other  suit,  he  awarded  that 
the  treasurer,  as  such,  had  no  cause  of  action,  and  ordered  him,  as  such  treasurer,  to 
pay  T.  C.  the  costs  on  demand :  Held,  that  a  mandamus  would  lie  to  the  treasurer  and 
directors,  commanding  them  to  pay  the  sums  awarded. 

Mandamu^s  to  the  defendants  recited  that  by  an  act  of  6  G.  4,  c.  cv.,  certain 
persona  were  incorporated  by  the  name  of  "  The  St.  Katharine  Dock  Company;" 
that  two  actions  had  been  commenced  in  K.  B.,  one  at  the  suit  of  6.  C.  Glyn, 
as  treasurer  of  the  company,  against  Thomas  Corpe,  and  another  at  the  suit  of 
Corpe  against  Glyn  as  such  treasurer;  that  Corpe' s  action  was  brought  for  the 
recovery  of  certain  sums  of  money  alleged  to  be  due  to  him  from  the  company ; 
that  pending  the  two  actions  an  order  was  made  by  Lord  Tenterden  that  all 
matters  in  difference  between  the  parties  should  be  referred  to  an  arbitrator,  the 
costs  of  the  causes  to  be  in  his  discretion ;  that  that  order  was  made  a  rule  of 
Court;  that  the  arbitrator  awarded  that  Corpe  had  a  good  cause  of  action  against 
Glyn  as  such  treasurer  for  the  sum  of  2560^.,  and  ordered  Glyn,  as  such  trea- 
♦3611  ^'^^^y  *^  P^y  Corpe  on  *demand  that  sum,  together  with  the  costs  of  such 
^  action,  and  that  the  said  action  should  be  stayed ;  and  as  to  the  other 
action,  the  arbitrator  awarded  that,  at  the  time  of  the  commencement  thereof, 
Glyn,  as  such  treasurer,  had  not,  nor  had  he  then,  any  cause  of  action  against 
Corpe  for  the  matters  therein  mentioned,  and  that  the  action  should  be  discon- 
tinued, and  the  costs  thereof  paid  by  Glyn,  as  such  treasurer,  to  Corpe  on  de- 
mand. (See  Corpe  v.  Glyn,  3  B.  &  Ad.  801.)  The  writ  then,  after  statins 
"  that  the  two  several  sums  awarded  had  not  been  paid  by  Glyn,"  proceeded 
"  to  command  the  treasurer  and  directors  of  the  company  to  pay  or  cause  the 
same  to  be  paid  to  Corpe." 

To  this  writ  the  treasurer  and  directors  made  a  return,  containing  statements, 
the  object  of  which  was  to  shew  that  the  award  was  not  final,  because  the 
arbitrator  had  not  decided  one  of  the  matters  in  difference  brought  before  him. 
A  rule  nisi  'was  obtained  for  Quashing  the  return,  on  the  ground  that  it  did 
not  thereby  appear  that  the  arbitrator  had  not  adjudicated  upon  that  particular 
matter;  and  the  Court,  upon  cause  being  now  shewn,  were  of  that  opinion: 
but  as  their  judgment  on  this  point  turned  entirely  upon  the  very  special 
terms  in  which  the  return  was  framed,  it  has  been  thought  unnecessary  to  notice 
it  here. 

Sir  James  Scarlett  and  Piatt  shewed  cause  on  the  above  point ;  and  they 
farther  contested  the  motion  on  the  following  grounds.  The  Court  will  not 
quash  the  return  on  motion ;  the  case  ought  to  have  been  set  down  in  the  crown 
paper,  as  in  Rex  v.  The  Mayor  of  London,  3  B.  &  Ad.  255.  Secondly,  any 
*36*^1  ^^J^*^^^  ^  *^®  ^*  *itself  may  be  made  even  after  a  return.  Now,  to 
"^  found  an  application  for  a  mandamus,  there  must  be  a  specific  legal 
right,  and  a  want  of  specific  legal  remedy.  Rex  v.  The  Archbishop  of  Canter- 
bury, 8  Eafit,  213 ;  and,  therefore,  it  will  not  lie  to  compel  a  man  to  obey  an 
order  of  sessions,  Rex  v.  Bristow,  6  T.  R.  168,  or  to  oblige  the  Bank  of  England 
to  transfer  stock,  Rex  v.  The  Bank  of  England,  2  Dougl.  524,  there  being  a 
remedy  in  the  one  case,  by  indictment,  in  the  other,  by  a  special  action  of  as- 
sumpsit. Here,  there  is  no  want  of  a  specific  legal  remedy ;  for  an  action  might 
bave  been  brought  on  the  award,  and  though  it  would  have  been  formally  against 
Glyn,  as  treasurer,  it  would  have  been,  substantially,  against  the  company,  and 
execution  might  have  issued  against  their  effects. 

Campbell  (Solicitor-General),  contrd.  It  is  discretionary  in  the  Court  to 
quash  a  return  for  insufficiency,  on  motion^  or  to  order  the  cajse  to  be  set  down 
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for  argament.  If  the  return  be  clearly  bad  on  the  fiskoe  of  it,  the  Court  will 
gnash  it  on  motion.  But  if  the  case  be  one  of  difficulty^  they  will,  as  in  Hex  r. 
The  Mayor  of  London,  3  B.  &  Ad.  255,  order  it  to  be  brought  on  in  the  crown 
paper.  Here  the  case  is  devoid  of  any  difficulty,  for  Corpe  has  a  legal  right 
without  any  practical  legal  remedy.  If  he  brings  an  action  on  the  awards  it 
must  be  against  Glyn,  and  the  execution,  which  must  follow  the  form  of  the 
judgment,  must  be  against  him  also.  But  the  6  G.  4,  c.  cv.,  s.  161,  expressly 
provides  that  the  body  or  goods  of  the  treasurer  shall  not,  by  reason  of  his 
^being  defendant  in  any  action,  be  liable  to  be  taken  in  execution.  (Sec  r^qan 
Corpe  V.  Glyn,  3  B.  &  Ad.  801.)  Then,  if  that  be  so,  Corpe  is  without  L  ^^ 
legal  remedy  unless  a  mandamus  be  granted.  The  act  does  not  authorize  execn- 
tion  to  issue  against  the  effi^cts  of  individual  members  of  the  corporation,  as  in 
Bartlett  v.  Pentland,  1  B.  &  Ad.  704. 

Denman,  C.  J.  The  first  question  in  this  case  is,  whether  a  mandamus  will 
lie,  and  it  undoubtedly  will  if  the  party  has  no  other  legal  remedy.  It  doe^  not 
appear  that  Corpe  has  any  power  of  taking  in  execution  the  goods  of  the  com- 
pany. An  action  on  the  award  must  be  against  the  treasurer,  and  the  judgment 
woiUd  be  against  him ;  and  as  the  execution  must  follow  the  form  of  the  judg- 
ment, it  would  be  against  Glyn  as  treasurer ;  but  the  act  of  parliament  incor- 
porating the  company  provides  that  the  body  or  goods  of  the  treasurer  shall  not, 
by  reason  of  his  being  defendant  in  any  action,  be  liable  to  be  taken  in  exeiu- 
tion.  Then  as  to  the  course  of  proceeding,  I  take  it  to  be  perfectly  clear,  that 
it  is  discretionary  in  the  Court  either  to  quash  the  return  at  once  on  motion,  or 
to  have  the  case  set  down  in  the  paper  for  argument. 

Parke,  J.  The  first  question  in  this  case  is,  whether  a  mandamus  should 
issue.  The  objection,  that  it  ought  not  to  have  issued  at  all,  though  it  might 
more  properly  have  been  made  at  the  time  when  cause  was  shewn  against  the 
rule  for  issuing  it,  may  be  made  in  this  stage  of  the  proceeding.  Now,  as  the 
act  of  parliament  provides,  that  neither  the  person  nor  property  of  *the  ri^oai 
treasurer,  when  made  defendant,  shall  be  liable  to  be  taken  in  execu-  *■ 
tion,  it  follows  that  there  is  no  other  mode  but  a  mandamus  by  which  pay- 
ment of  this  debt  can  be  enforced.  In  Wormwell  v.  Hailstone,  6  Bingh.  CCS 
where  an  action  was  brought  against  the  clerk  of  trustees  of  a  turnpike  mad 
under  a  statute  which  permitted  the  trustees  to  sue  and  be  sned  in  the  name  of 
such  clerk,  a  verdict  having  passed  for  the  plaintiff,  he  sued  out  execution  againi^t 
the  goods  of  the  clerk,  and  it  was  held  that  execution  could  not  issue  against 
that  individual  personally ;  but  Tindal,  C.  J.  in  delivering  judgment,  said  there 
could  be  no  doubt  that  the  funds  of  the  trustees  might  be  made  answerable  for 
the  amount  ascertained  in  the  action  (in  case  of  a  refusal  to  apply  them,)  either 
by  a  mandamus  or  a  bill  in  equity.  As  in  this  case  there  is  no  other  legal 
remedy  by  which  the  company  can  be  made  subject  to  the  payment  of  its  dehti^, 
it  follows  that  a  mandamus  will  lie. 

TauntoN;  J.  and  Patteson,  J.  concurred.  Rule  absolute. 


*Ex  parte  MAT ANLE.    Nov.  26.  [*3C.3 

The  rule  of  Trinity  term,  21  G.  3,  which  empowers  the  marshal  of  the  Eiog's  Bench  to 
to  regulate  the  admission  of  persons  to  visit  the  prisoners,  does  not  authorize  him  at 
his  pleasure  to  prevent  an  attorney  from  visiting  his  client  in  the  prison,  but  he  Inu^t 
have  some  ground  to  shew  for  so  doing ;  provided  the  attendance  of  such  attorney  ii 
on  the  client's  business,  and  necessary  to,  or  required  by  him. 

Alexandisr  had  obtained  a  rule^  calling  upon  the  marshal  of  the  Marshalsea 
to  shew  cause  ''  why  W.  Gt,  Matanle,  an  attorney  of  this  court,  should  not  he 
Admitted,  at  all  seasonable  times,  into  the  interior  of  the  prison  of  this  court; 
tad  the  rooms  of  the  prisoners  therein^  in  the  same  way  as  other  attorneys  of 
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this  court  usually  are.''  In  support  of  this  application;  it  was  sworn  by  Mr. 
31ataDle  that  he  had  been  accustomed  to  go  into  the  prison  as  other  attorneys 
did,  but  that  on  the  17th  of  June  hut  he  called  there  '<  for  the  purpose  of  con- 
versing with  one  Joseph  Lancaster,  who  was,  and  still  is,  a  prisoner  there,  and 
was  then,  and  still  is,  a  client  of  tibis  deponent )"  and  he  was  then  refused  ad- 
mittance in  consequence  of  certain  aUeeed  misconduct  (which  he  denied)  with 
respect  to  an  order  of  discharge  formerly  brought  to  the  prison  by  him  for  a  prisoner 
named  Barrett.  He  further  stated,  that  he  had  several  clients  in  the  prison,  whose 
interests  had  been,  and  were,  materially  affected  by  his  exclusion.  An  applica- 
tion had  been  made  to  Idttledale,  J.  at  chambers,  but  he  thought  he  could  not 
make  an  order  upon  the  marshal  for  Mr.  Matanle's  admission.  The  affidavits  in 
answer  stated  grounds  upon  which  the  supposed  misconduct  was  imputed. 

The  SoUcitor-General  now  shewed  cause.  By  a  rule  of  Court,  Trin.  21,  G.  3, 
the  marshal  is  to  '^  prescribe  in  what  manner,  and  for  how  long,  visitors  shall  be 
t^Qa-i  ^allowed  to  see  or  stay  with  the  prisoners,  according  to  the  circum- 
-"  stances  of  every  case,  in  his  discretion."  (a)  And  if  the  exercise  of 
that  discretion  were  liable  to  be  questioned,  the  tacts  of  this  case  justify  the 
marshal's  conduct.  The  rule  is  made  for  the  benefit  of  prisoners,  not  of  attor- 
neys.   The  Court  then  called  upon 

Akxnnder  in  reply.  The  rule  of  21  G.  3,  is  not  the  only  one  on  this  subject 
The  rule  Mich.  3,  G.  2,  directs,  "that  the  turnkeys  of  the  said  prison  do  dili- 
gently attend  at  the  gate  or  door  of  the  said  prison  as  the  duty  of  their  office 
requires ;  and  do  admit  all  such  persons  to  have  access  to  anv  of  the  prisoners 
as  by  law  are  entitled  thereto."  It  cannot  have  been  intended  by  the  rule  of 
21  G.  8,  that  the  marshal  should  absolutely  exclude  any  person,  even  a  pro- 
fesiional  man,  at  his  discretion,  though  he  may  regulate  the  admission  of  visitors 
and  their  conduct,  according  to  the  words  of  the  rule.  This  Court  may  control 
the  marshal,  and  in  a  case  like  the  present  it  ought  to  be  shewn  to  the  satisfac- 
tion of  the  Court  that  the  party  excluded  was  not  a  proper  person  to  be  ad- 
mitted. [Den MAN,  C.  J.  The  discretion  given  to  the  marshal  is  an  answer  to 
sach  an  application  as  this,  unless  the  facts  shew  that  he  has  misconducted  him- 
self in  the  exercise  of  it.]  They  shew  it  in  this  case.  If  the  rule  were  such 
:^Qp^-i  as  it  is  assumed  to  be  on  the  other  *side,  the  marshal  might  order  the 
^^  perpetual  exclusion  of  any  person  at  his  pleasure. 

Denman,  C.  J.  We  hardly  think  the  description  of  visitors,  spoken  of  in 
the  rule  of  21  Q.  3,  extends  to  the  party  making  this  application :  the  rule 
seems  more  properly  referable  to  the  wives  and  &milies  of  prisoners,  and  to  per- 
sons who  might  be  likely  to  bring  in  spirituous  liquors.  An  attorney  going  in 
upon  the  business  of  his  client  ought  not  to  be  excluded  unless  some  ground 
can  be  shewn  for  it.  But  upon  that  subject  there  are  in  the  present  case  con- 
flicting affidavits.  And  the  affidavits  in  support  of  this  inotion  do  not  say  that 
the  attendance  of  the  parfy  was  necessary  to  his  client,  or  had  been  required 
by  him,  or  even  that  it  was  upon  business.  The  rule  must  therefore  be  dis- 
charged. 

P.\iiKE,  Taunton,  Patteson,  J.,  concurred.  Rule  discharged. 


Sir  WILLIAM  LONG,  Knight,  v.  WORDSWORTH,  a  Prisoner.(2») 

A  tOi)j  of  a  bill  filed  against  an  attorney  or  prisoner,  does  not  require  the  indorsement 

(a)  "That  the  Marshal  of  the  Marshalseaof  this  Court  shall  permit  no  persons  to  enter 
into  the  prison  without  their  being  first  searched  to  see  whether  they  have  any  spiritous 
Uqaors  abont  tbcnii  and  that  he  do  not  suffer  the  wires  or  children  of  any  of  the  prison- 
en  to  lodge  in  the  prison  under  any  pretence  whatever.  And  that  the  Marshal  do  pre- 
acrile  in  what  manner  and  for  how  long  visitors  shall  be  allowed  to  see  or  stay  with  the 
pr!>oner8,  according  to  the  circumstances  of  every  case,  in  hia  discretion." 

(6)  This  case  was  decided  Nov.  16th. 
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directed  bj  role  n,  Hilary,  2  W.  4,  to  be  made  upon  tbie  copy  of  aajproceu  served  for 
the  payment  of  a  debt 

Platt  had  obtained  a  rale,  calling  upon  the  plaintiff  to  show  cause  why  the 
defendant  should  not  be  discharged  out  of  custody  on  filing  common  bail.  A 
bill  had  been  filed  against  the  defendant  at  the  plaintiff's  suit  for  debt,  and  a 
copy  served  upon  the  turnkey,  but  there  was  no  indorsement  upon  the  copy  so 
served,  of  *the  amount  of  the  debt,  and  the  attorney's  claim  for  costs;  r^Qgg 
and  it  was  contended  that,  by  rule  II.  Hil.  2  W.  4,  (a),  such  indorse-  *• 
ment  was  necessary,  and  the  want  of  it  made  the  proceeding  irregular. 

Chandless  shewed  cause,  and  contended  that  the  rule,  being  applicable  only 
to  process  or  copy  of  process,  did  not  extend  to  the  copy  of  a  bill  filed  againt 
a  prisoner. 

Flatt  contrd.  A  bill  is  the  only  mode  of  commencing  a  suit  against  a  pri- 
soner, and  the  policy  of  the  rule  applies  to  it,  as  well  as  to  what  is  more  pro- 
perly termed  process.  [Patteson,  J.  We  have  held  that  a  bill  against  an 
attorney  is  not  process  within  this  ruk.(&)]  There  the  proceeding  does  not 
charge  the  person ;  there  is  not,  therefore,  the  same  reason  for  such  a  rule. 

Feb  Curiam.     There  is  no  distinction.     No  process  is  served  in  either  case. 

Rule  discharged. 


♦GREEN  and  Others  v.  MITTON,  G^t.    Mv.  26.  [*369 

Plaintiff  commenced  his  action  in  Hilary  term,  ISdl^and  declared  in  trover.  Tbe  parties 
went  to  issue,  and  plaintiff  was  put  under  a  peremptory  undertaking  to  try.  In 
Michaelmas  term,  1832,  having  been  advised  that  the  action  was  misconceived,  he 
moved  for  leave  to  substitute  a  count  in  detinue  for  that  in  trover,  and  add  one  in 
debt;  and  it  was  sworn  that  no  n^w  ground  of  action  was  contemplated.  Leave 
refused. 

Campbell,  Solicitor-General,  had  obtained  a  rule  to  shew  cause  why  the 
plaintiffs  should  not  be  at  liberty  to  amend  the  bill,  issue,  and  record  in  this 
case  by  substituting  a  count  in  detinue  for  a  count  in  trover,  and  by  adding  a 
count  in  debt.  It  appeared  that  the  action  was  brought  for  the  recovery  of  cer- 
tain deeds  on  which  the  plaintiffs  had  advanced  money,  and  which  had  come 
into  the  defendant's  hands,  and  were  (as  was  said)  improperly  detained  by  him. 
On  behalf  of  the  plaintiffs  it  was  stated  that  the  bill  was  drawn  in  trover  by  the 
advice  of  'a  special  pleader,  but  the  plaintiffs'  attorney  had  lately  been  informed 
that  it  ought  to  be  in  detinue ;  that  the  object  of  the  action,  in  whichever  form 
brought,  was  the  same,  namely,  to  recover  the  above-mentioned  deeds :  and  that 
the  motion  was  not  made  with  any  view  but  the  better  attainment  of  that  object. 
On  the  other  hand  it  was  stated,  that  the  action  was  commenced  as  long  ago  as 
Hilary  term,  1831 ;  that  the  plaintiffs  were  then  fully  apprised  of  all  the  facts; 
and  that  they  had  been  put  under  a  peremptory  undertaking  to  try  after  Easter 
term  last.     There  were  conflicting  affidavits  on  the  merits. 

Sir  James  Scarlett^  now  shewed  cause.  There  is  no  pretence  for  changing 
the  form  of  action  as  desired  here,  when  the  parties  are  at  issue.  Where  a  plain- 
tiff has  applied  merely  to  amend  a  declaration  by  changing  the  form  from  ca^e 

(a)  "That  upon  every  bailable  writ  and  warrant,  and  upon  the  copy  of  any  process 
served  for  the  payment  of  any  debt,  the  amount  of  the  debt  shall  be  stated,  and  the 
amount  of  what  the  plaintiff's  attorney  claims  for  the  cost  of  such  writ  or  process,  arrest, 
or  copy  and  service  and  attendance  to  receive  debt  and  costs,  and  that  upon  payment 
thereof  within  four  days,  to  the  plaintiff  or  his  attorney,  further  proceedings  will  be 
stayed."    3  B.  A  Ad.  390. 

(6^  In  Lewellin  v.  Norton,  moved  in  the  bail  court,  Easter  term,  1832,  and  referred  to 
all  the  Judges  of  this  Court. 
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*^"01  ^  d^bt,  the  application  has  been  *rejected,  Levett  v.  Kibblewhite,  6 

'  J  Taunt.  483.  [Patteson,  J.  The  Court  of  Common  Pleas  has  allowed 
a  declaration  in  assumpsit  to  be  changed  to  debt,  after  issue  joined  and  a  per- 
emptory undertaking,  Billing  v.  Flight,  6  Taunt.  419.]  That  might  be  on  a 
statement  of  very  peculiar  merits:  as  where  the  amendment  would  save  an 
action  from  being  barred  by  the  statute  of  limitations. (a)  Here  no  such  merits 
arc  stated.  If  such  a  motion  were  acceded  to^  no  limits  could  be  assigned  to 
the  practice. 

The  Solicitor- General  contrd.  Justice  will  be  done  by  the  rule,  and  the  de- 
fendant cannot  be  prejudiced.  The  rule  will  be  drawn  so  as  to  provide  for  the 
costs  to  which  he  may  have  been  subjected  by  the  action  being  misconceived ; 
and  on  the  merits  his  situation  will  not  be  altered. 

Dexmax,  C.  J.  It  is  a  great  act  of  indulgence  to  grant  such  an  application 
as  this,  and  the  Court  fear  that,  by  making  the  rule  absolute,  they  would  estab- 
lish a  very  inconvenient  precedent.  Where  the  parties  agree,  it  may  be  other- 
wise ;  but  the  amendment  being  objected  to,  we  cannot  grant  it.  The  case  in 
Taunton,  (Billing  v.  Flight,  6  Taunt.  419,)  where  assumpsit  was  changed  to 
debt,  was  under  very  peculiar  circumstances.     The  rule  must  be  discharged. 

Parks,  Taunton,  and  Patteson,  Js.,  concurred.  Rule  discharged. 


*«7n  WALKER  V.  SAMUEL  GARDNER,  JOHj*  GARDNER,  and 
'^J  JAMES  HARRIS.     Nov,  2Q. 

A  debtor,  being  arrested,  offered  a  warrant  of  attorney.  The  plaintiff's  attorney,  who 
had  also  advised  the  defendant  in  previous  stages  of  the  business,  came  at  his  request 
to  the  place  where  he  was  in  custody,  and  proposed  another  attorney  ivhom  he  brought 
with  him,  to  read  over  the  warrant  of  attorney  to  the  defendant,  and  attest  it  on  his 
behalf.  The  defendant  acquiesced,  but  the  attorney  so  introduced  was  not  known  to, 
or  sent  for  by  him:  Held,  that  this  was  not  a  compliance  with  the  rule,  Easter  4  G.  2, 
(and  see  Reg.  Hil.  2  W.  4, 1.  72,)  which  declares  that  no  warrant  of  attorney  executed 
by  a  person  in  custody  of  the  sheriff,  &c.,  shall  be  valid,  unless  there  be  present  an 
attorney  on  his  behalf,  to  be  expressly  named  by  him,  and  attending  at  his  request,  to 
witness  it ;  and  the  warrant  of  attorney  and  proceedings  thereon,  were  set  aside  for 
irregularity. 

I.v  the  last  vacation  Sir  James  Allan  Park,  J.  made  an  order  at  chamhers 
that  the  judgment  signed  and  execution  issued  on  a  warrant  of  attorney  in  this 
cause  should  be  set  aside  for  irregularity,  and  the  warrant  of  attorney  delivered 
up  to  be  cancelled.  During  this  term  Sir  James  Scarlett  obtained  a  rule  to 
shew  cause  why  that  order  should  not  be  discharged,  in  support  of  which 
application  he  cited  Osborne  v,  Davis,  4  Taunt.  797. 

It  appeared  from  the  affidavits  for  and  against  the  present  rule  (which  were 
in  many  respects  contradictory),  that  Samuel  Gardner  had  employed  Smallridge, 
an  attorney  at  Gloucester,  to  borrow  a  sum  of  money  for  him  on  mortgage,  from 
one  Walker,  a  client  of  Smallridge,  and  that  Samuel  Gardner,  at  Smallridge's 
suggestion,  induced  John  Gardner  to  join  him  in  a  promissory  note  for  SOL,  as 
a  further  security  for  the  sum  advanced.  They  were  afterwards  (July  1832) 
arrested  for  the  amount  of  the  note,  and  lodged  in  custody  at  a  public  house  at 
Gloucester.  At  four  o'clock  on  that  day,  after  being  in  confinement  about  three 
hours,  they  sent  for  Smallridge,  to  confer  with  him  as  to  an  arrangement  for 
their  release,  and  they  proposed  to  him  to  pay  the  debt  and  costs  by  instalments 
of  1/.  per  month,  but  he  required  that  it  should  be  5?.  5s.  for  the  first  two 
*372'l  "'^^^^^^j  ^^^  *that  they  should  procure  some  person  to  join  them  in  a 
-"    warrant  of  attorney  to  secure  the  payments.     They  named  the  defendant 

(fl)  Executors  of  the  Duke  of  Marlborough  v.  Widmore,  2  Stra.  890  j  1  Barn.  B.  R.  408, 
413,  S.  C.     See  1  Tidd,  698,  9th  edit. 
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Harris;  who  was  sent  for,  and  arrived  about  nine.  Notice  of  this  was  given  to 
Smallridge,  w^ho  thereupon  sent  his  clerk  to  the  inn  to  prepare  the  warrant  of 
attorney,  and  about  ten  o'clock  weiit  thither  himself  with  John  Hulls,  another 
,  attorney,  whom  he  requested  to  accompany  him  for  the  purpose  6f  attesting  the 
execution :  the  reason  assigned  in  his  affidavit  for  doing  so  was,  that,  as  it  was 
late,  there  might  be  difficulty  in  procuring  the  attendance  of  an  attorney,  if  the 
defendants  were  not  provided  with  one.  It  was  further  sworn  by  Smallridge 
and  Hulls,  that,  upon  their  entenng  the  room.  Hulls  informed  the  defendants 
S.  and  J.  Gardner  who  and  what  he  was,  and  stated  that  it  was  necessary  some 
attorney  should  be  present  to  attest  the  execution  of  the  warrant  of  attorney, 
and  explain  it  to  them,  and  inquired  whether  they  had  any  particular  attorney 
whom  they  should  wish  to  attend  on  their  behalf;  to  which  they  replied  that 
they  had  not,  and  they  had  no  objection  to  Hulls  doing  what  was  necessary,  as 
they  perfectly  understood  what  they  were  going  to  do.  (This  conversation  was 
denied  by  S.  and  J.  Gardner  in  their  affidavits  in  answer,  and  they  stated  that 
Hulls  was  a  stranger  to  them,  and  not  looked  upon  by  them  as  their  attorney, 
and  that,  at  the  time  in  question,  they  considered  Smallridge  as  acting  on  their 
behalf.)  The  warrant  of  attorney,  for  securing  40/.,  was  read  over  to  the 
defendants,  and  (as  stated  on  one  side,  but  denied  on  the  other)  was  explained 
to  them  by  Hulls;  it  was  then  executed  by  them,  and  attested  by  Hulls  in  their 
presence.  Hulls  demanded  and  received  payment  of  them  for  his  attendance. 
The  defendant  John  Gardner,  '''paid  one  instalment  of  5/.  5^.  without  p|cg>rq 
making  any  objection.  ^ 

The  Solicitor' General  now  shewed  cause.  Osborne  v.  Davis,  4  Taunt.  797, 
is  no  authority,  at  least  in  the  present  case.  That  was  a  decision  on  a  rule  of 
the  Common  Picas,  Hil.  14  &  15  Car.  2,  also  adopted  in  K.  B.  the  same  year: 
but  does  not  affijct  the  later  rule  of  the  Court  of  King's  Bench,  Easter  4,  G.  2, 
by  which  the  Court  (taking  notice  of  great  inconveniences  following  from  hold- 
ing a  warrant  of  attorney  to  confess  judgment  by  one  in  custody  to  be  good,  if 
any  attorney,  though  for  the  opposite  party,  were  present,)  ordered,  that  in 
future  "no  warrant  of  attorney  executed  by  any  person  in  custody  of  any  sheriff 
or  other  officer,  for  the  confession  of  judgment,  shall  be  valid  or  of  any  force, 
unless  there  be  present  some  attorney  on  the  behalf  of  such  person  in  custody, 
to  be  expressly  named  by  him,  and  attending  at  his  request,  to  inform  him  of 
the  nature  and  effisct  of  such  warrant  of  attorney  before  the  same  is  executed, 
which  attorney  shall  subscribe  his  name  as  a  witness  to  the  due  execution 
thereof. "(a)  Here,  even  upon  the  affidavits  on  the  other  side,  it  would  be 
necessary  to  contend  that  a  stranger  who  happens  to  be  present,  though  not  sent 
for  by  the  party  in  custody,  may  be  asked  to  attest  the  deed,  and  supply  the 
place  of  an  attorney  on  his  behalf,  which  is  not  the  intention  of  the  rule. 

*Sir  James  Scarlett  contrd.     Upon  the  facts  stated  in  support  of  this  r*q- # 
application,  it  cannot  be  contended  that  Hulls  was  not  an  attorney  L    ^ 
present  on  behalf  of  the  defendants  within  the  meaning  of  the  rule  of  Court. 
Osborne  v.  Davis,  4  Taunt.  797,  is  applicable  to  the  later  rule  as  well  as  to  that 
of  14  &  15  Car.  2,  and  surely  Hulls  was  the  attorney  of  the  party  who  paid  him. 

Den  MAN,  C.  J.  The  rule  of  Court  was  certainly  violated  in  this  case  by 
Smallridge,  in  taking  an  attorney  to  attest  this  instrument  who  was  not  named 
or  sent  for  by  the  party  in  custody.  The  present  rule  must,  therefore,  be  dis- 
charged; but  as  an  instalment  was  paid  under  the  warrant  of  attorney  without 
objection,  it  must  be  upon  the  undertaking  of  the  defendants  not  to  bring  any 
action. 

Parke,  J.  concurred. 

Taunton,  J.  I  am  of  the  same  opinion.  Hutson  v,  Hutson,  7  T.  R.  7,  is 
decisive  on  this  point.  Lord  Kenyon  there  observed,  "  There  is  great  weight 
in  the  observation  made  by  the  counsel  in  support  of  the  rule  (Bayle^j)  that 
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(a)  See  2  Stra.  902,  1  Tidd,  549,  9th  edit.,  and  the  rule,  Hil.  2  W.  4, 1.  12,  3  B.  &  Ad. 
4,  to  the  same  effect. 
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the  defendant,  under  the  pressure  of  an  arrest,  ought  to  be  considered  incapable 

of  waiving  the  benefit  of  this  rule,  and  that,  at  all  events,  and  in  all  cases,  he 

should  be  protected  by  the  advice  of  an  attorney  expressly  attending  for  him." 

Patteson,  J.  concurred.  Eule  (for  rescinding  the  order)  discharged. 


*375]  SmS  and  Others  v.  6RITTAIN  and  Others. 

A.,  B.,  and  others,  were  owners  of  a  ship  in  the  service  of  the  East  India  Company.  B. 
wa3  managing  owner,  and  employed  G.  as  hia  agent  for  general  purposes,  and  amongst 
others,  to  receive  and  paj  moneys  on  account  of  the  ship  ;  and  C.  kept  a  separate  ac- 
count in  his  books  with  6.,  as  such  managing  owner.  To  obtain  payment  of  a  sum  of 
money  due  from  the  East  India  Company  on  account  of  the  ship,  it  was  necessary  that 
the  receipt  should  be  signed  by  one  or  more  of  the  owners,  besides  the  managing  owner, 
and  upon  a  receipt  signed  by  B.  and  one  of  the  other  owners,  C.  received  on  account 
of  the  ship  20002.  from  the  East  India  Company,  and  placed  it  to  B.'s  credit  in  his  books, 
as  managing  owner.  The  part  owners  having  brought  money  had  and  received,  to  re- 
cover the  balance  of  that  account :  Held,  that  C.  had  received  the  money  as  the  agent 
of  B,  and  was  accountable  to  him  for  it;  that  there  was  no  privity  between  the  other 
part  owners  and  C,  and  subsequently  that  the  action  was  not  maintainable. 

Assumpsit  for  money  had  and  received.  Plea  the  general  issue.  At  the 
trial  before  Lord  Tenterden,  C.  J.,*  at  the  London  sittings  after  last  term,  the 
following  appeared  to  be  the  facts  of  the  case : — 

The  plainti&  were  surviving  joint  owners  of  a  ship  called  the  Princess  Char- 
lotte of  Wales,  which  was  in  the  service  of  the  East  India  Company.  Another 
part  owner,  now  deceased,  of  the  name  of  Gribble,  was  appointed  by  all  the 
owners  ship's  husband.  Tho  defendants  were  employed  by  Gribble  as  his  agents 
for  general  purposes,  and  amongst  others,  to  receive  and  pay  moneys  on  account 
of  this  vessel.  Besides  Gribble's  general  account,  there  was  a  separate  account 
kept  by  the  defendants  in  his  name,  as  managing  owner,  of  the  ship's  disburse- 
ments and  earnings  :  the  account  between  Gribble  and  his  co-owners  was  also 
kept  at  the  defendant's  counting-house.  The  last  two  accounts  did  not  corres- 
pond, the  defendants'  commission  for  managing  the  ship,  and  a  charge  for  the 
hire  of  their  counting-house  for  the  audit  of  the  account  between  Gribble  and 
the  owners,  being  carried  through  several  years  to  Gribble's  general  account 
with  the  defendants  by  his  direction.  The  defendants  always  received  their  di- 
rections from  him.  In  order  to  obtain  a  final  settlement  of  the  freight  of  this 
*S7fi1  "^^^^^  ^^*^  *^®  *East  India  Company,  it  was  necessary  that  the  receipt 
-^  for  the  balance  should  be  signed^  not  by  the  managing  owner  only,  but 
by  one  or  more  of  the  other  owners  also.  This  had  been  done  in  the  month  of 
April  1829,  and  the  balance  of  2000^.  and  upwards,  received  by  the  defendants 
on  the  joint  receipt  of  Gribble,  and  of  Sims,  one  of  the  plaintiffs ;  and  the  amount 
was  placed  by  the  defendants  to  Gribble's  credit,  in  his  a6count  with  the  defend- 
ants as  managing  owner  of  the  ship.  The  action  was  brought  by  the  plaintiffs  to 
recover  the  balance  appearing  due  on  that  account,  as  money  had  and  received  to 
their  use.  The  defendants  sought  to  retain  it,  as  there  was  a  balance  due  from 
Gribble  to  them  on  the  general  account.  Lord  Tenterden  was  of  opinion  on  the 
trial,  that  Gribble  had  been  permitted  by  the  owners  to  have  the  absolute  do- 
minion of  the  ship's  earnings,  and  that  there  was  no  privity  between  the  plain- 
tiffs and  the  defendants ;  and  therefore  he  directed  a  nonsuit. 

Sir  James  Scarlett,  in  the  early  part  of  term,  moved  for  a  new  trial.  The 
money  received  by  the  defendants  belonged  to  all  the  part-owners.  The  defend- 
ants knew  that,  for  they  could  not  obtain  payment  from  the  East  India  Company 
until  they  procured  the  concurrence  of  Sims.  Having  received  the  money  after 
that,  they  must  be  taken  to  have  received  it  on  account  of  all,  and  to  be  respon- 
sible to  all.  Cur.  adv,  viUt, 
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Parke,  J.,  (a)during  the  term  delivered  the  judgment  of  the  Court. 

^Tbis  was  an  application  to  set  aside  a  nonsuit,  and  for  a  new  trial,  r^cQ*-^ 
made  before  my  brothers  Taunton,  Patteson,  and  myself.  We  were  desi-  ^  ' 
rous  before  we  gave  our  opinion,  to  see  Lord  Tenterden's  note,  and  the  docu- 
ments given  in  evidence,  and  having  done  so,  we  entirely  agree  with  the  opinion 
expressed  by  him  at  the  trial,  that  there  was  no  privity  between  the  plaintifife 
and  the  defendants ;  and  consequently  that  this  action  will  not  lie.  (lie  thtn 
stated  the  facts  of  the  case,  and  proceeded  as  follows.) 

Although  the  concurrence  of  one  of  the  plaintiffs  was  necessary  in  order  to 
enable  the  defendants  to  receive  the  money  from  the  East  India  Company,  jet 
it  was  received  by  the  defendants  as  the  agents  of  Gribble,  and  they  bj  such 
receipt  became  accountable  to  him  for  it.  The  transaction  was,  in  effect,  the 
same  as  if  Gribfte  himself  had  received  the  money,  and  it  had  been  handed  over 
to  Gribble,  who  had  then  placed  it  in  the  defendants'  hands  on  his  own  accoant; 
in  other  words,  had  made  a  loan  of  the  money  to  them.  The  entry  of  the  sum 
to  Cribble's  credit  on  a  separate  account,  is  only  a  mode  of  keeping  the  accounts 
between  Gribble  and  the  defendants,  for  the  sake  of  convenience:  a  plan  which 
is  adopted  between  a  customer  and  his  banker,  the  latter  being  nevertheless  in 
all  such  cases  responsible  and  indebted  to  the  customer  alone. 

In  this  case  the  money  appearing  to  the  credit  of  Gribble,  was  subject  to  his 
sole  disposition,  and  payable  by  the  defendants  to  his  order  only,  and  the  case 
is  just  the  same  as  if  the  defendants  had  been  Gribble's  bankers,  and  hj  his 
direction,  and  for  his  convenience,  *kept  a  separate  account  of  one  part  of  p^-g 
his  funds.  If  the  other  part  owners,  the  plaintiffs,  had  been  unwilling  ^ 
to  trust  Gribble  alone  with  the  money,  the^/  should  have  raised  a  separate  ac- 
count in  their  own  names,  or  as  owners  of  this  ship,  with  the  defendants ;  and 
then  they  would  have  been  responsible  to  them.  That  they  have  not  done ;  and 
therefore  they  cannot  treat  the  defendants  as  their  debtors.  They  were  debtors 
to  Gribble,  and  are  now  responsible  to  his  executors.  There  must  therefore  be 
no  rule.  Rule  refused. 


LUCAS  and  Another  v.  The  LONDON  DOCK  Company.     Kov.  26. 

Goods  consigned  to  A.,  and  warehoused  at  the  London  Docks,  were  claimed  by  B.  The 
Dock  Company  required  an  indemnity  of  A.,  the  original  consignee,  before  deliver- 
ing them  to  him;  A.  refused,  and  brought  an  action  of  trover,  with  counts  for  specid 
damage  for  the  detention.  On  motion  by  the  company  for  relief  under  the  interpUadtr 
act,  1  &  2  W.  4,  c.  68,  B.,  upon  due  notice,  not  appearing,  the  Court  held,  that  the  claim 
of  B.  against  the  company  was  barred,  but  that  A.  ought  not,  by  reason  of  the  act,  tok 
precluded  from  recovering  for  his  special  damage,  if  any. 

The  rule  was  made,  that  on  the  defendants  undertaking  to  deliver  up  the  wine,  then,  if  A. 
should  accept  the  same,  the  action  should  be  discontinued  on  payment  of  cost*  by  the 
defendants ;  but  if  A.  should  go  on  with  the  action,  the  count  in  trover  should  be  struci 
out,  and  A.  proceed  for  the  special  damage  only. 

In  July,  1830  forty-two  casks  of  wine  arrived  at  the  London  Docks  from  Cal- 
cutta, consigned  to  the  plaintiffs,  and  warehoused  in  their  names.  In  April, 
1832  notices  were  severally  given  to  the  Company  by  persons  named  Masson  and 
Lundie  that  the  wines  had  been  shipped  from  Madeira  for  Calcutta,  and  New  York 
by  certain  parties  respectively  entitled  thereto,  and  that  the  captain  of  the  ship  had 
fraudulently  sold  them  at  Calcutta,  from  *whcncc  they  had  been  shipped  r^o-g 
for  London,  consigned  as  above ;  and  the  company  were  desired,  on  '-  ^' 
behalf  of  the  alleged  owners,  not  to  deliver  the  wines  without  the  order  of 
their  agents.  In  May  following  a  letter  was  sent  to  the  company  threateninir 
an  action  by  one  of  the  parties  interested,  if  the  wines  were  delivered  without 

(a)  This  case  was  moved  before  Denman,  C.  J.  took  his  seat  on  the  bench. 
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roch  order.  The  company  (acting  under  counsel's  opinion)  afterwards  offered 
to  give  up  the  wines  to  the  plaintiffs  on  receiving  an  indemnity.  This  the 
plaintiffs  refused,  and  gave  notice  of  action.  The  company  after  some  further 
communication  with  the  parties,  said  they  would  deliver  the  wines  to  the  plain- 
tiff ;  hut  the  latter  then  answered  that  they  had  lost  the  sale,  and  could  not 
take  to  the  property.  In  this  term  the  plaintiffs  declared  in  trover  for  the 
wines,  with  counts  alleging  special  damage.  Sir  James  Scarlett  in  the  course 
of  the  term  ohtained  a  rule  calling  on  the  plaintiffs  to  show  cause  why  all 
proceedings  should  not  he  stayed  on  the  defendants'  delivering  up  the  winca  to 
the  plaintiffs  on  payment  of  the  rates  and  charges  due  thereon,  or  undertaking 
to  abide  by  such  order  as  the  Court  might  make  in  the  matter;  notice  of  the 
role  being  given  to  Masson  and  Lundie.  The  affidavits  in  opposition  to  the  rule 
stated,  that  the  wines  were  bona  fide  consigned  to  the  plaintiffs  as  agents,  under 
a  biU  of  lading,  that  they  had  made  advances  on  them,  and  that  they  had  no 
notice  that  the  shipper  was  not  the  actual  owner.  Masson  and  Lundie  made 
no  answer  to  the  application. 

The  Solicitor-General  and  T,  Clarkson  now  shewed  cause,  and  contended 
that  the  defendants  were  not,  upon  this  state  of  facts,  entitled  to  relief  by  the 
♦3801  ^^^'^'^  1  &  2  W.  4,  c.  58,  under  which  the  rule  was  obtained ;  *that  the 
-*  plaintiffs  here  were  clearly  entitled  under  the  factors'  act  against  all  the 
world,  and  that  the  mere  pretence  of  an  adverse  title  by  parties  who  did  not 
appear,  ought  not  in  any  degree  to  interfere  with  their  right. 

Sir  James  Scarlett  and  P!  PoUock,  contrd,  urged  that  the  case  was  one  in 
which  the  defendants  ought,  upon  the  terms  proposed,  to  be  relieved  from  all 
liability;  that  the  act  1  &  2  W.  4,  c.  58,  was  not  confined  to  cases  which  would 
be  strictly  the  subject  of  a  bill  of  interpleader,  (see  Johnson  v,  Atkinson, 
3  Anstr.  798,)  but  was  intended  for  the  more  general  protection  of  companies 
like  the  present,  and  no  ground  was  shewn  for  excluding  the  defendants  from 
that  benefit. 

Per  Curiam.  Before  the  statute  of  1  &  2  W.  4,  it  was  the  constant  practice 
in  actions  of  this  kind,  where  the  defendant  offered  to  deliver  up  the  property, 
that  if  the  plaintiff  wished  to  proceed,  sdch  part  of  the  declaration  as  was  framed 
in  trover  merely,  was  struck  out,  and  plaintiff  left  at  liberty  to  proceed  for  any 
special  damage.  The  same  may  be  done  here ;  the  defendants  will  reap  this 
benefit  from  the  statute,  that  the  claim  of  the  third  party,  who  does  not  appear, 
is  barred ;  but  the  plaintiffs  ought  not  to  be  precluded  from  recovering  in  respect 
of  special  damage,  if  they  have  sustained  any.  (See  Fisher  v.  Prince,  3  Burr. 
365.)  The  rule  may  be  drawn  up  according  to  the  precedent  in  1  Tidd,  p.  545, 
9th  edit. 

The  rule  was  to  the  following  effect : — That,  upon  the  defendants  thereby 
undertaking  to  deliver  up  the  wine,  if  the  plaintiffs  should  accept  the  same  the 
*^ft1 1  ^^*^^^  *should  be  discontinued  on  payment  of  costs  by  the  defendants, 
-»  to  be  taxed  by  the  master ;  but  if  the  plaintiffs  should  choose  to  proceed 
in  the  action,  the  count  in  trover  should  be  struck  out,  and  the  plaintiffs  proceed 
for  the  special  damage  only. 

MEMORANDA. 

Ix  the  course  of  this  term  Sir  William  JTome  was  appointed  Attorney- 
General,  and  John  Campbell,  Esq.,  one  of  his  Majesty's  counsel,  was  appointed 
Solicitor-General,  to  his  Majesty,  and  received  the  honour  of  knighthood. 
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IN  THE  THIRD  YEAR  OF  THE  REIGN  OP  WILLIAM  IV. 


CARVALHO  and  Others,  Assignees  of  the  Estate  and  Effects  of  A.  P.  FOR- 
TUNATO,  a  Bankrupt,  v,  BURN  and  Another. 

A.,  who  resided  at  Liyerpool,  was  in  the  habit  of  making  consignments  of  goods  to  B..  his 
agent  in  South  America,  for  sale,  on  the  faith  of  and  against  which  consignments.  A. 
drew  bills  proportioned  to  their  amount,  to  be  paid  by  the  agent  out  of  the  proceeds; 
and  the  bills  were  negotiated  by  the  indorsements  of  G.,  A.'s  correspondent  in  London. 
Some  of  the  bills  so  indorsed  were  refused  acceptance  by  the  agent.  C,  on  receiring 
information  that  they  had  been  so  dishonoured,  requested  that  A.  would  order  his 
agent,  in  case  he  did  not  pay  his,  A.'s  drafts,  immediately  to  hand  over  to  C.'s  agent 
such  property  <u  he  had  o/A.^Sj  of  an  equivalent  value  to  the  bills  that  shoM  not  he  paid 
hy  him.  A.  agreed  to  do  so,  but  became  bankrupt  before  his  order  to  transfer  the  goods 
reached  South  America: 

Held,  that  the  bargain  between  A.  and  G.  did  not  operate  as  a  legal  or  equitable  assign- 
ment of  the  property  In  A.'s  goods,  held  by  B.,  his  agent,  but  that  they  remained  the 
property  of  A.  at  the  Ume  of  his  bankruptcy,  and  passed  to  his  assignees. 

Trover.  Plea,  not  guilty.  At  the  trial  before  Parke,  J.,  at  the  Lancaster 
Spring  assizes,  1831,  the  jury  found  a  verdict  for  the  plaintiff,  with  2049/. 
damages,  subject  to  the  opinion  of  this  Court  on  the  following  case : — 

♦A.  P.  Fortunato,  in  the  year  1829,  and  for  some  time  previously,  was  r*3g3 
a  merchant  in  Liverpool..  lie  committed  an  act  of  bankruptcy  on  the  ^ 
20th  of  May,  1829,  upon  which  a  commission  of  bankruptcy  was  duly  issued 
against  him,  bearing  date  the  23d  of  June,  1829 ;  and  under  which  the  plain- 
tiffs were  duly  appointed  assignees.  The  bankrupt,  for  some  years  before  his 
bankruptcy,  had  been  in  the  habit  of  making  large  consignments  of  cotton 
gootls,  belonging  to  himself,  to  one  Eego,  his  agent  at  Bahia  m  South  America, 
for  sale  there  on  his,  the  bankrupt's,  account.  The  course  of  business  was,  and 
had  been,  for  many  years,  for  the  bankrupt  to  consign  goods  to  Rcgo,  on  the 
faith  of,  and  against  which  consignments  the  bankrupt  drew  bills  proportioned 
to  the  amount  of  those  consignments,  to  be  paid  by  Rego  out  of  the  proceeds. 
The  bankrupt  was  in  the  habit  of  procuring  the  bills  so  drawn  to  be  negociated 
in  London  by  the  indorsement  of  the  defendants,  his  correspondents  in  LondoD, 
who  were  merchants,  and  who  received  for  so  doing  the  customary  brokerage. 
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In  the  years,  1828  and  1829,  the  bankrupt  had  made  such  consignments  to 
Rego  at  Bahia  by  eight  different  vessels.  Between  the  29th  of  November  1828, 
and  the  16th  of  March  1829  inclusive,  the  bankrupt  drew  and  negociated  bills 
so  drawn,  and  indorsed  as  above  stated,  to  the  amount  of  3800^.,  and  received 
the  value  from  the  defendants.  All  those  bills  were  dishonoured  by  Rego,  and 
were  afterwards  accepted  and  taken  up  by  Vogeler,  the  defendants'  agent  at 
Bahia,  for  their  honour.  Goods  had  been  consigned  by  the  bankrupt  to  Rego  at 
Bahia  to  an  amount  which  authorized  the  bankrupt  to  draw  to  the  extent  of 
*3841  ^^^^^'}  *^^^  insurances  were  effected  on  such  goods  by  the  defendants 
^  under  the  directions  of  the  bankrupt.  The  bankrupt  received  due  notice 
of  the  dishonor  of  all  the  bills. 

On  the  23d  of  March,  1829,  the  defendants  received  notice  of  the  dishonour 
of  the  bills  drawn  in  November,  and,  on  the  same  day,  wrote  to  the  bankrupt 
the  letter  following : — "  It  b  with  the  greatest  concern  we  have  to  inform  you, 
that  we  have  this  day  received  advices  from  Bahia,  that  Mr.  A.  D.  C.  Rego  had 
refused  to  accept  your  draft  on  him  on  the  29th  of  November  for  500/.,  which 
intelligence,  as  you  may  well  conceive,  has  caused  us  no  small  degree  of  sur- 
prise and  mortification,  and  particularly  as  we  cannot  but  be  apprehensive  that 
the  same  unlooked  for  fate  may  likewise  await  your  subsequent  drafts  on  him. 
We  have,  therefore,  most  earnestly  to  request  that  you  will  not  lose  one  moment 
in  putting  Mr.  Rego  in  such  a  situation  as  to  enable  him  to  pay  your  drafts ; 
and  that  you  will  also  resort  to  the  necessary  means  to  furnish  us  with  funds 
sufficient  to  reimburse  us  for  the  amount  of  any  of  your  drafts  that  may  come 
hack  to  us  protested  for  non-payment,  whenever  you  are  aware  of  such  being  the 
case."  On  the  27th  of  March,  1829,  the  defendants  received  from  the  bank- 
rupt the  following  letter,  dated  the  25th  of  March,  1829:— "The  subject  of 
your  favour  of  the  23d  grieves  me  most  bitterly,  especially  at  the  present  time, 
when  I  am  quite  unprepared  to  act  as  it  is  both  my  wish  and  my  duty ;  there- 
fore I  request  you  to  send  back  the  protested  drafts  to  your  agent  in  Bahia  to 
have  them  accepted  by  Mr.  Rego,  allowing  him  an  extension  of  the  time  to 
liquidate,  as,  by  this  mode,  you  only  will  incur  the  inconvenience  of  delay,  and 
*3851  ^  ^^  ^^^  instructions  to  Mr-  Rego  to  *settle  with  your  agent  as  the 
-*  demands  arise  from  the  said  bills. 

On  the  4th  of  April,  1829,  the  defendants  wrote  to  the  bankrupt  the  letter 
following : — "  We  are  duly  favoured  with  your  letter  of  the  23d  ultimo,  and  in 
reply  thereto,  we  beg  to  observe,  that  the  bills  Mr.  Rego  refused  to  accept  have 
not  yet  been  returned  to  us,  as  it  would  have  been  quite  irregular  to  have  re- 
turned them  merely  for  want  of  acceptance;  but  in  case  of  non-payment  on  the 
days  on  which  they  became  due,  they  are  sure  to  be  sent  back  with  the  neces- 
sary protests ;  and  it  is  quite  impossible  for  us  or  our  agents  to  grant  any  ex- 
tension of  time,  as  wo  are  not  the  holders  of  the  bills,  with  whom  alone  rests 
the  power  of  granting  such  accommodation.  As  indorsers  of  the  bills,  they  will 
of  course  come  back  upon  us  first ;  however,  we  most  fervently  hope  that  such 
an  unpleasant  even  will  not  take  place,  and  that  Mr.  Rego  will  pay  them.  We 
have  too  high  an  opinion  of  your  honour  to  suppose  for  a  moment  that  you  would 
have  drawn  these  bills  without  having  the  means  necessary  for  their  discharge 
in  the  hands  of  Mr.  Rego,  and  therefore  we  most  earnestly  request  that  you  will 
write  to  Mr.  Rego  by  the  first  vessel  with  orders  that  in  case  he  does  not  'pay 
your  drafity  he  will  immediately  hand  over  such  property  as  he  may  have  of 
ymrs,  of  an  equivalent  value  to  the  hills  not  paid  hy  him,  to  our  agent  Mr. 
Vogeler  of  Bahia  ,whom  we  have  requested  to  pay  the  bills  for  our  house.''  On 
the  11th  of  April,  1829  the  defendants  received  from  the  bankrupt  the  letter 
following,  dated  the  9th : — "  Agreeably  to  your  injunctions,  I  will  write  to  Mr. 
Rego,  per  brig  Wavertree,  to  sail  on  the  12th  of  this  month,  directing  him  to 
^Qg-|  hand  over  to  Mr.  Vogeler  ^property  of  mine  in  his  hands  to  cover  the 
^  amount  of  bUls  that  eventually  may  not  be  paid;  I  say  eventually,  be- 
cause I  do  still  hope  that  some  of  them  will  be  accepted;  for  the  cause  of  Mr, 
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Kego  not  having  done  bo,  was  the  impossibility  of  realizing  and  collecdng  debts. 
I  beg  to  assure  you  that  I  will  do  all  that  is  due  of  me  to  secure  your  property, 
and  you  shall  not  be  sufferers  in  the  least  by  this  unfbrtimate  transaction  beyond 
some  delay."  On  the  11th  of  April,  1829,  the  bankrupt  wrote  to  the  said  Rego 
at  Bahia  the  letter  following : — "  I  have  engaged  and  made  promise  to  Bum 
and  Co.  that  you  shall  pass  into  the  hands  oi  their  agent  in  your  city,  Mr.  Voge- 
ler,  all  the  property  which  might  exist  in  your  hands  for  my  account.  You 
will  arrange  with  that  gentleman  the  mode  in  which  this  order  may  be  carried 
into  effect,  with  this  understandifig,  that  it  is  essential  that  the  whole  be  doDe 
under  perfect  secrecy,  for  which  I  shall  consider  myself  as  very  much  obliged 
by  you.  It  appears  to  me  that  the  best  plan  would  be  to  pay  him  the  liquidated 
amounts  as  fast  as  the  same  are  received."  This  letter  reached  Rego  in  June, 
1820,  and  he  on  the  11th  of  that  month  wrote  to  the  defendants  as  follows:— 
"  The  reason  which  obliged  me  to  refuse  acceptance  to  the  bills  which  Mr,  For- 
tunato  drew  upon  me  on  the  29th  of  November  last  and  subsequent  months, 
was  the  stagnation  of  a  great  part  of  the  goods  which  he  consigned  to  me,  and 
of  which  there  still  exists  a  great  part  in  my  possession,  which  I  will  deliver  to 
Mr.  Vogeler  in  consequence  of  the  order  to  do  so  which  I  have  received  from 
him  (Mr.  Fortunate),  which  delivery  I  intend  effecting  by  the  end  of  the  current 
month.*'  On  the  15th  of  July,  1829,  Rego  wrote  and  sent  to  the  *de-  ^007 
fendants  a  letter  containing  the  following  statement : — "  The  present  has  ^ 
for  its  sole  object  the  informing  you  that  on  the  30th  ultimo  I  placed  at  the 
disposal  of  Mr.  Vogeler  3625/.  2d.  in  goods  belonging  to  Mr.  Fortunate."  On 
the  30th  of  June  1829,  Rego  did  in  fact  hand  over  to  the  agent  of  the  defendants 
at  Bahia  the  goods  mentioned  in  the  declaration,  being  part  of  the  goods  con- 
signed for  sale  by  the  bankrupt  to  Rego  as  before  mentioned,  and  the  agent 
afterwards,  and  before  the  commencement  of  this  action,  sold  the  same  by  the 
direction  of,  and  for  the  defendants,  and  paid  them  the  proceeds. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiffs  were  en- 
titled to  recover  the  value  of  the  goods  sold  by  the  agent  of  the  defendants  ?  The 
case  was  argued  in  last  Trinity  term. 

Ci-ompton  for  the  plaintiffs.  The  assinees  of  Fortunate  are  entitled  to  recover 
the  value  of  the  goods  which  were  transferred  by  his  agent  to  the  defendants 
after  he  had  committed  an  act  of  bankruptcy.  The  onus  of  shewing  that  they 
do  not  vest  in  the  assignees  lies  on  the  defendants,  to  whom  they  were  transferred 
after  an  act  of  bankruptcy ;  prima  facie  they  passed  by  the  assignment  to  the 
plaintiffs.  It  will  be  said  that  there  was  an  equitable  transfer  of  the  property 
to  the  defendants  before  the  bankruptcy,  and  that  the  letters  are  evidence  of 
such  transfer;  they,  however,  contain  nothing  more  than  a  promise  by  the  bank- 
rupt to  pawn,  not  any  specific  property,  but  some  undefined  portion  of  goods  to 
be  afterwards  selected.  Now  it  has  been  held  in  equity,  that  a  general  covenant 
to  settle  lands  on  a  wife  of  the  value  of  60/.  per  annum,  without  mentioning  any 
lands  *in  certain,  does  not  create  a  specific  lien,  Freemoult  v.  Dedire,  1  ^000 
Peere  W.  429.  So  where  A.,  having  borrowed  300/;  of  J.  L.,  by  his  L 
note  of  hand  promised  to  pay  to  J.  L.  the  sum  on  demand  and  to  give  him  a 
security  by  mortgage  of  lands  for  the  same  when  required,  and  A.,  at  the  time, 
had  no  lands  nor  any  real  estate,  except  an  advowson  and  some  tithes,  and  died 
about  a  month  afterwards ;  J.  L.  insisted  that  this  debt  was  by  the  said  note 
made  a  charge  on  the  only  real  estate  which  A.  had  the  power  of  charging,  vii. 
the  advowson  and  tithes :  but  it  was  held  this  case  could  not  be  distinguished 
from  Freemoult  v.  Dedire,  and  that  J.  L.  was  only  a  simple  contract  creditor, 
Williams  v.  Lucas,  Ibid.  430,  note  (1).  In  the  letter  of  the  11th  of  April,  con- 
tainmg  the  order  to  Rego  to  transfer  the  goods,  the  biuikrupt  suggests  a  plan 
which,  if  carried  into  effect  before  the  bankruptcy,  might  have  barred  the  rights 
of  the  assigncss;  but  it  did  not  reach  Rego  till  after  the  bankruptcy,  and  ncTcr 
having  been  communicated  to  the  defendants,  cannot  constitute  any  contract 
between  them  and  the  bankrupt.     That  contract  is  contained  in  the  letters  of 
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the  4th  and  9t1i  of  April ;  but  in  them  there  is  nothing  like  an  assignment  of 
any  specific  goods,  as  in  Lempriere  v,  Paslej,  2  T.  R.  485.  It  is  a  contract 
executory  to  pawn  some  property,  and  the  amount  is  contingent  on  the  amount 
of  bills  unpaid,  and  of  goods  in  Rego's  hands,  at  the  time  when  the  order  should 
arrive.  Even  if,  it  were  a  contract  to  sell  a  quantity  of  chatties  out  of  others,  no 
property  would  have  passed  by  it  to  the  deiendant  till  they  were  selected  and 
separated  from  the  rest.  The  rule  is  the  same  as  to  this,  both  at  law  and  in  equity. 
**^H01  *^^  would  be  very  dangerous  to  say  that  a  trader  could,  by  such  a  con- 

-•  tract  as  is  alleged  here,  mortgage  property  without  any  transfer  of  pos- 
session. Assuming  that  there  had  been  a  contract  to  pawn  a  specific  chattel,  in 
the  hands  of  an  agent  of  the  pawnor,  it  would  be  very  questionable  whether  that 
property  would  pass  by  it.  If  the  chattel  remained  in  the  hands  of  the  party 
himself,  it  would  clearly  pass  to  his  assignees,  as  being  in  his  apparent  posses- 
sion. If  they  were  in  tne  hands  of  an  agent,  that  party  would  continue  to  be  the 
agent  of  the  pawnor  till  he  received  notice  and  consented  to  become  the  agent 
of  the  pawnee;  till  such  consent  was  given,  the  goods  would  be  considered  in 
the  possession  of  the  pawnor.  Hunt  v,  Mortimer,  10  B.  &  C.  44,  Vacher  v.  Cocks, 
1  B.  &  Ad.  145.  In  Lempriere  v.  Pasley,  2  T.  B.  485,  there  was  an  assign- 
ment of  specific  goods  at  sea,  before  the  bankruptcy,  though  the  bill  of  lading 
was  not  delivered  over  till  after.  But  if  a  contract  be  sufficient  where  a  chattel 
is  in  the  hands  of  the  agent,  what  distance  would  suffice  ?  Would  it  transfer 
the  property  if  the  principal  lived  in  London  and  the  agent  in  Yorkshire  ?  But 
at  all  events  there  is  no  contract  as  to  any  specific  property. 

Starhie  contr§.  The  bankrupt  would  have  been  bound  by  the  order  given 
by  him  to  Rego,  and  the  consequent  delivery  of  the  property  to  the  defendants. 
Now  it  is  a  general  rule,  that  the  assignees  are  bound  by  any  contract  which 
would  affect  the  bankrupt,  except  in  cases  of  reputed  ownership  and  fraudulent 
preference.  If  any  legal  or  equitable  interest  in  the  goods  in  question  was  given 
*3901  *^  *^®  defendants,  the  property  in  them  would  *not  pass  by  the  assign- 

^  ment  to  the  assignees,  for  they  take  only  what  the  bankrupt  could  assign. 
Xow  here  the  defendants  took  at  least  an  equitable  interest  in  the  goods.  It  is 
clearly  established,  that  where  under  the  circumstances  an  actual  and  immediate 
delivery  is  impossible,  an  agreement  to  deliver  is  sufficient  to  pass  the  property ; 
a^  in  the  case  of  a  ship  at  sea,  or  goods  at  a  distance  in  the  hands  of  a  third 
person ;  otherwise  the  right  would  depend  on  the  mere  local  situation  of  the 
property ;  and  a  party,  although  solvent,  would  be  unable  to  transfer.  But  in 
Lempriere  v.  Pasley,  2  T.  R.  485,  an  assignment  of  goods  at  sea,  as  a  collateral 
security  for  a  debt,  and  a  subsequent  indorsement  of  a  bill  of  lading,  were  held 
good  as  against  the  assignees  of  the  assignor,  who  committed  an  act  of  bankruptcy 
after  the  assignment  of  the  goods  and  before  the  indorsement  of  the  bill  of  lacQng. 
In  Bailey  r.  Culverwell,  8  B.  &  C.  449,  the  brokers  of  B.  sold  goods  in  their  pos- 
^ssion  to  C,  taking  in  payment  a  bill  accepted  by  D.,  and  retaining  the  goods 
on  C.'s  account,  with  instructions  to  sell,  if  at  a  profit;  before  the  bill  was  due, 
D.  becoming  bankrupt,  the  brokers  of  their  own  accord  applied  to  C.  for  security, 
who  authorized  them  to  sell  the  goods  and  apply  the  proceeds  in  payment  of  the 
bill;  but  before  they  were  sold,  C.  also  became  bankrupt :  it  was  held  that  C.'s 
assimees  could  not  maintain  trover  against  the  brokers  or  against  B.  for  the 
goods,  which  after  the  order  from  C.  to  the  brokers  to  sell  and  apply  the  pro- 
ceeds, remained  in  the  brokers'  hands  subject  to  that  charge,  although  the  brokers 
in  requiring  such  security  acted  without  instructions  from  B.,  he  having  by  his 
*39n  ^^°3uct  subsequently*  ratified  their  acts,  and  the  brokers  being  entitled 

■'  to  act  for  their  employer's  benefit. 
As  to  the  objection  that  there  was  no  contract  for  the  delivery  of  specific 
goods,  they  are  specified  by  circumstances.  The  bills  were  drawn  on  the  faith 
of,  and  against,  specific  consignments,  in  proportion  to  the  amount  of  each, 
and  were  to  be  paid  out  of  the  proceeds.  The  defendants  did  not  know  what 
had  been  sold.    The  order  given  by  the  bankrupt  to  his  agent  corresponded  with 
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the  request  in  the  defendant's  letter  of  the  9th  to  transfer  all  the  property  which 
might  exist  in  his  hands.  The  agent  of  the  bankrupt  was  bound  to  bold  in  his 
hands  goods  to  the  amount  necessary  to  cover  the  bills,  especially  after  the  onlor 
and  agreement  by  him  to  act  on  it.  lie  was  then  in  the  nature  of  a  trustee  for 
the  defendants.  The  letters,  therefore,  must  be  taken  to  apply  to  the  gotxls  of 
the  value  of  3800^.  which  were  in  the  hands  of  Rego  at  the  time.  In  Row  r. 
Dawson,  1  Ves.  sen.  331,  A.  borrowed  money  of  B.  and  gave  him  a  draft  upon 
a  fund  due  to  A.  out  of  the  Exchequer,  and  became  bankrupt ;  and  it  was  held 
by  Lord  Hardwicke  that  that  was  an  equitable  assignment  thereof  to  B.  for  val- 
uable consideration,  and  that  it  should  prevail  against  the  bankrupt's  assignees. 
In  Yeates  v.  Groves,  1  Ves.  jun.  280,  the  holder  of  a  note  gave  it  up  on  receiv- 
ing an  order  for  payment  of  the  amount  out  of  the  purchase-money  of  a  house; 
the  purchaser  agreed  to  give  notice  to  attend  when  the  deeds  and  money  were 
ready,  and  the  holder  did  so  attend,  but  before  the  business  was  over  the  drawer 
was  arrested,  and  soon  after  became  bankrupt.  The  Lord  Chancellor  held,  that 
the  order  operated  *as  a  transfer  of  the  money.  The  defendants  here  r^onn 
had  an  equitable  title  to  be  paid  out  of  the  proceeds  of  particular  pro-  *- 
perty,  before  the  act  of  bankruptcy,  and  if  the  general  assignment  has  relation 
to  the  act  of  bankruptcy  so  as  to  avoid  all  mesne  assignments,  why  should  not 
the  delivery  in  this  case  have  relation  to  the  time  of  the  agreement  and  the  order 
given  by  the  bankrupt  to  Rego?  Ctir.  adv.  wit 

LiTTLEDALE,  J.  uow  delivered  the  judgment  of  the  Court.  This  is  a  special 
case  which  was  argued  in  Trinity  term  last  before  the  late  Lord  Tenterden,  mj 
Brothers  Parke,  Taunton,  and  myself  The  action  was  in  trover,  to  recover  the 
value  of  a  quantity  of  cotton  goods,  which  came  to  the  possession  of  the  defend- 
ants on  the  30th  of  June  1829,  in  the  Brazils,  and  were  afterwards  sold  hy 
them.  On  the  20th  of  May,  an  act  of  bankruptcy  was  committed  by  the  bank- 
rupt Fortunato,  and  a  commission  issued  on  the  23d  of  June,  under  which  the 
plaintiifs  were  appointed  assignees.  The  goods  in  question  were  part  of  some 
consignments  made  by  the  bankrupt  at  different  times  to  a  person  of  the  name 
of  Rego  at  Bahia ;  against  these  consignments  the  bankrupt  drew  on  Rego  bills 
of  exchange,  which  were  negotiated  by  the  defendants  indorsing  them.  No 
goods  appear  to  have  been  specifically  appropriated,  by  the  bankrupt's  directions, 
to  the  payment  of  any  particular  bill ;  but  the  bills  were  drawn  generally,  though 
proportioned  in  amount  in  a  certain  degree  to  the  value  of  the  consignments. 
In  March  1829,  information  was  received  by  the  defendants  in  London,  that 
some  of  the  drafts  were  refused  acceptance,  in  consequence  of  which  *they  ri^M 
became  liable  on  their  indorsement,  and  being  apprehensive  that  others  *• 
would  meet  with  the  same  fate,  they  called  upon  the  bankrupt  to  make  provi- 
sion for  their  re-imbursement ;  a  correspondence  followed,  and  the  question  in 
this  case  turns  mainly  upon  its  meaning  and  effect. 

It  is  quite  clear  that  the  assignment  vested  in  the  assignees  all  the  personal 
estate  and  effects  in  which  the  bankrupt  was,  at  the  time  of  the  act  of  bank- 
ruptcy, h€neJu:iaUy  interested  (with  the  statutory  exceptions,  6  Gr.  4,  c.  16,  s. 
81,  82,  86,  112,);  but  as  the  object  of  the  assignment  of  the  bankrupt's  pro- 
perty is,  that  it  may  be  applied  to  the  payment  of  his  debts,' it  is  equally  clear 
that  nothing  passed  by  it  which  the  bankrupt  then  held  in  trust  to  others,  or  in 
which  he  had  only  a  mere  legal  interest,  Scott  v.  Surman,  Willis,  400;  Winch 
V.  Keeley,  1  T.  R.  619 ;  Carpenter  v,  Mamel,  3  B.  &  P.  40 ;  Gladstone  r. 
Hadwen,  1  M.  &  S.  617 ;  but  if,  at  the  time  of  the  act  of  bankruptcy,  the  bank- 
rupt possessed  a  possibility  of  interest,  from  which  a  benefit  to  his  creditors 
might  result,  (Per  Lord  Avanley,  3  B.  &  P.  41,)  if  he  had  the  legal  interest  in 
any  property,  and  it  was  uncertain  whether  he  would  hold  any  part  of  that  pro- 
perty, or  if  any,  what  part,  as  a  trustee  for  others,  the  whole  would  pass  by  the 
assignment :  it  could  not  remain  in  the  bankrupt  subject  to  be  transferred  on  a 
future  contingency :  and  if  it  did  pass  to  the  assignees,  it  could  not  be  divested 
out  of  them  in  whole  or  in  part  by  the  happening  of  events  subsequent  to  the 
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act  of  bankniptcy,  vhich  might  make  them  hold  the  whole,  or  some  specific  part 
*^Q41  ^  trustees  merely ;  for  there  is  no  provision  in  the  statute  which  ^takes 
^  a  right  out  of  the  assignees,  that  has  once  been  vested  in  them. 
The  whole  question  then  is,  not  whether  the  plaintiffs  were  or  were  not  trus- 
tees for  the  defendants  for  the  whole  or  part  of  those  goods  at  the  time  of  (he 
action  brought;  but  whether  the  property  in  them,  or  any  part  of  them,  vested 
in  the  plaintiffs  by  virtue  of  the  assignment.  To  decide  this,  we  must  refer  to 
the  terms  of  the  bargain  between  the  bankrupt  and  defendants  contained  in  the 
two  important  letters  of  the  4th  and  9th  of  April. 

The  material  parts  of  that  of  the  4th  of  April  are  as  follows  : — '^  As  indor- 
sera  of  the  bills,  they  will,  of  course,  come  back  upon  us  first;  however,  we 
most  fervently  hope  that  such  an  unpleasant  event  will  not  take  place,  and  that 
Mr.  Rego  will  pay  them :  we  have  too  high  an  opinion  of  your  honour  to  sup- 
pose for  a  moment  that  you  would  have  drawn  these  bills  without  having  the 
means  necessary  for  their  discharge  in  the  hands  of  Mr  Rego,  and  therefore  we 
most  earnestly  request  that  you  will  write  to  Mr.  Rego  by  the  first  vessel,  with 
orders  that  in  case  he  does  not  pay  your  drafts  he  will  immediately  hand  over 
such  property  as  he  may  have  of  yours,  of  an  equivalent  value  to  the  bills  not 
paid  by  him,  to  our  agent  Mr.  Yogeler,  of  Bahia,  whom  we  have  requested  to 
pay  the  bills  for  our  house,''  &c.  The  bankrupt  answers  on  the  9th  of  April, 
"Agreeably  to  your  injunctions,  I  will  write  to  Mr.  A.  C.  Rego,  per  brig 
Wavertree,  to  sail  on  the  12th  of  this  month,  directing  him  to  hand  over  to 
Mr.  Vogeler  property  of  mine  in  his  hands  to  cover  the  amount  of  bills  that 
eventually  may  not  be  paid.  I  say  eventually,  becayse  I  do  still  hope  that 
some  of  them  will  be  accepted ;  for  the  cause  of  Mr.  Rego  not  having  done  so 
*3Q51  *^^  ^^^  impossibility  of  realizing  and  collecting  debts.  I  beg  to  assure 
-*  you  I  will  do  all  that  is  due  of  me  to  secure  your  property,  and  you 
shall  not  be  sufferers  in  the  least  by  this  unfortunate  transaction  beyond  some 
delay." 

The  proposal  by  the  defendants  is,  that  if  Rego  does  not  pay  the  bankrupt's 
drafts,  he,  the  bankrupt,  should  hand  over  to  the  defendant's  agents  so  much 
property  in  his  hands  as  may  be  of  equivalent  amount  to  the  drafts  unpaid.  The 
letter  of  the  9th  of  April  is  nothing  more  than  an  assent  to  the  defendants'  pro- 
posal. It  does  not  extend  or  vary  it,  and  constitutes  a  binding  agreement  be- 
tween the  parties  to  the  same  effect. 

In  this  agreement  the  event  upon  which  the  property  is  to  be  transferred  is 
ancertain,  and  the  amount  to  be  transferred  is  also  uncertain.  If  Rego  paid  the 
bills,  no  goods  would  be  in  that  case  subject  to  delivery  to  the  defendants ;  if  he 
did  not,  and  had  sold  the  goods  previous  to  the  communication  from  the  parties 
being  received  in  the  Brazils,  no  goods  would  be  capable  of  being  delivered ;  if 
the  goods  existed  at  that  time,  the  value  of  the  goods  to  be  delivered,  and  the 
specific  goods,  would  be  still  uncertain  and  unascertained. 

It  is  therefore  quite  impossible  to  contend  that  the  legal  property  in  any  part 
of  the  goods  then  in  Rego's  hands  passed  by  this  bargain  to  the  defendants ;  and 
it  seems  to  be  equally  impossible  to  say  that  the  contract  operated  as  an  equita- 
ble assignment  of  the  whole  or  of  any  specific  part  at  that  time  or  he/ore  the  act  of 
hankruptcy ;  for  it  is  clear  that  the  parties  to  it  do  not  consider  that  the  whole 
or  any  specific  part  is  then  to  be  held  by  the  bankrupt  for  the  defendants,  or  is 
t^n^l  absolutely,  and,  at  all  events,  to  be  assigned  to  the  defendants  at  *any 
^  future  time.  Until  certain  contingencies  happen,  and  until  something 
more  is  ascertained  and  done,  the  equitable  as  well  as  the  legal  interest  must  be 
in  the  bankrupt ;  and,  if  so,  it  must  pass  to  his  assignees. 
\  It  is  not  necessary  to  decide,  whether  the  agreement  gave  an  irrevocable, 
though  contingent,  interest  in  the  goods,  and  whether  the  assignees,  in  the  events 
which  have  since  happened,  are  or  are  not  trustees  for  the  defendants,  and  bound 
to  repay  out  of  the  proceeds  of  the  goods  in  question  the  amount  which  they 
have  paid.  The  defendants  may  have  an  equitable  right  to  be  paid  out  of  the 
VoL.XXIV.-12  ^  f^  r- 
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goods  or  their  proceeds;  but  the  question,  whether  they  have  such  a  right,  and 
the  mode  of  enforcing  it,  belongs  to  a  court  of  equity. 

We  have  passed  over  the  letter  of  the  11th  of  April  without  notice,  because 
that  letter  was  not  communicated  to  the  defendants,  and  does  not  form  a  part  of 
the  contract  between  them  and  the  bankrupt.  Taken  alone,  it  is  a  mere  coun- 
termandable  authority,  which  was  countermanded  by  the  bankruptcy. 

We  therefore  think,  that  the  plaintiffs  are  entitled  to  judgment. 

Judgment  for  the  plaintiffs. 


*The  Mayor,  Aldermen,  and  Burgesses  of  MACCLESFIELD  v.  PED-  ^00- 

LEY.  L  ^^' 

Quaere,  if  the  grantee  of  a  newly  created  market  can,  by  virtue  of  such  grant  merclj, 
maintAin  an  action  for  disturbance  of  franchise,  against  a  person  selling  marketable 
articles  in  his  own  shop,  within  the  franchise,  but  not  within  the  limits  of  the  market 
place,  on  the  market  day. 

But  a  claim  by  immemorial  custom  to  exclude  others  from  selling  such  commodities  od 
the  market  day,  except  in  the  market  place,  is  valid  in  law. 

And  where  a  market  for  meat,  &c.,  was  proved  to  have  been  in  existence  in  the  reign  of 
James  the  First,  proof  that  the  grantees  of  the  market  had  for  the  last  hundred  years 
appointed  market-lookers,  that  no  butchers'  shops  had  existed  out  of  th6  market  plac« 
until  1810,  and  that  the  shops  then  set  up  were  objected  to  by  the  grantees,  was  held 
to  be  sufficient  evidence  of  such  immemorial  right. ' 
4 

Action  on  the  case  for  an  injury  to  the  plaintiffs'  market  in  the  borough  of 
Macclesfield.  The  declaration  alleged,  that  the  plaintiffs  were  ^'lawfully  pos- 
sessed of"  a  certain  market,  and  that  butchers  and  other  persons  selling  their 
flesh-meat  on  the  market  days  in  that  town,  ought  not  to  sell  it  in  private 
houses,  but  in  the  open  public  market  on  the  plaintiffs'  stalls,  or  on  stalls  placed 
there  by  their  consent,  paying  stallage;  and  the  breach  was,  that  the  defendaDt 
sold  meat  on  market  days  in  a  private  house  in  the  town.  Plea,  not  guilty. 
At  the  trial  before  BoUand  B.,  at  the  Chester  Spring  assizes  1832,  the  plainti& 
produced,  first,  a  charter,  dated  the  29  th  of  May,  in  the  forty-fifth  year  of  Henry 
in.,  whereby  Edward  Earl  of  Chester  granted  and  confirmed  to  the  burgess^  of 
Macclesfield,  ''  that  the  town  should  be  a  free  borough,  and  that  the  burgesses 
should  have  a  merchant's  guild,  and  that  they  should  be  quit  of  toll,  passage, 
pontage,  stallage,  and  other  customs;"  secondly,  a  charter  of  the  18  Car.  2, 
reciting,  ^*  that  the  burgesses  and  inhabitants  of  that  borough  had  used  ani 
enjoyed  divers  liberties,  privileges,  jurisdictions,  courts,  franchises,  customs, 
powers,  authorities,  immunities,  pre-eminences,  lands,  tenements,  possessions, 
and  other  hereditaments ;  and  had  been  endued  with  the  same,  as  well  by  foiee 
of  divers  charters,  letters-patent,  grants,  and  confirmations  *by  King  ^^^q^ 
James  the  First,  and  by  divers  other  kings  and  queens  of  Enghuid,  as  l- 
by  reason  and  pretext  of  divers  ancient  and  laudable  customs  and  prescriptions 
in  the  same  borough  during  the  whole  time  aforesaid  used  and  approved.  It 
then  ordained,  granted,  ratified,  and  confirmed  to  the  mayor,  aldermen,  and 
burgesses,  and  their  successors,  the  incorporation  and  body  corporate  aforesaid, 
and  all  and  singular  the  liberties,  free  customs,  franchises,  immunities,  exemp- 
tions, acquittances  and  jurisdictions  of  the  same  body  corporate;  and  such 
lands,  tenements,  markets^  fairs,  tolls,  customs,  liberties,  privileges,  franchises, 
immunities,  powers,  authorities,  acquittances,  jurisdictions,  profits,  advantages, 
emoluments,  and  hereditaments  whatsoever,  which  the  mayor,  aldermen,  and 
burgesses,  or  their  predecessors,  had  lawfully  had,  held,  used  or  enjoyed,  or 
ou^t  to  have,  hold,  &c.,  by  reason  or  pretext  of  any  charters  or  letters-patent 
by  King  James  the  First,  or  by  any  kings  or  queens  of  England,  theretofore 
made,  granted,  &o.,  or  by  any  other  lawful  mode,  right,  or  custom,  use,  pre- 
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scnption^  or  title  theretofore  used  or  enj^ed ;  the  same  to  be  had,  held,  &c.,  by 
them  in  as  ample  manner  as  before.  The  plaintiffs  further  proved,  that  from 
the  year  1734  the  corporation  had  appointed  market-lookers,  whose  duty  it  was 
to  go  through  the  market  on  market  days,  and  inspect  the  flesh-meat,  and  seise 
it  if  unwholesome;  and  that  officers  so  appointed  had  from  time  to  time  seized 
unwholesome  meat.  The  market  days  were  on  Tuesdays  and  Saturdays.  There 
were  eighty  butchers'  stalls  or  shambles  in  the  market  place :  but  before  1810 
there  were  no  butchers'  shops  in  the  town  out  of  the  market  place^  and  then 
they  were  objected  to  by  the  corporation. 

*39Q1  *^^  ^^^  contended,  that  on  this  case  the  plaintiffs  ought  to  be  non- 
-•  suited;  but  the  learned  Judge  was  of  opinion,  that  there  was  sufficient 
evidence  that  the  market  was  an  ancient  market  for  meat,  and  he  thought  the 
appointment  of  market-lookers  by  the  corporation,  and  the  non-existence  of 
butchers'  shops  before  1810  were  evidence  to  go  to  the  jury,  that  the  exclusive 
right  contended  for  existed.  The  defendant  then  called  some  witnesses,  who 
stated  that  before  1810  there  were  butchers*  shops  out  of  the  market  place  where 
meat  was  sold  on  market  days.  The  jury  having  found  for  the  plaintiffs,  a  rule 
nisi  was  obtained  for  a  new  trial,  on  the  ground,  first,  that  the  learned  Judge 
had  misdirected  the  jury,  by  stating  that  the  right  to  exclude  individuals  from 
selling  in  private  shops  resulted  from  the  right  to  the  franchise  of  a  market, 
unless  the  defendant  could  shew  the  contrary,  whereas,  by  law,  such  right  of 
exclusion  could  only  exist  by  immemorial  custom;  and,  secondly,  that  the 
question,  whether  there  was  any  such  immemorial  custom  was  not  left  to  the 
jury.  The  learned  Judge,  in  his  report,  stated,  that  he  had  not  stated  to  the 
jnry,  that  the  plaintiffs  had  the  right  contended  for  as  incident  to  the  franchise 
of  the  market,  but  that  he  treated  the  right  as  one  which  could  exist  only  by 
virtue  of  immemorial  custom,  and  left  it  to  the  jury,  on  the  evidence,  to  say 
whether  such  exclusive  right  existed. 

Jerms  and  IJoyd,  in  Trinity  term,  shewed  cau8e.(a)  The  Judge  having  left 
it  to  the  jury  on  the  evidence  to  find  whether  there  was  an  immemorial  right  in 
*4001  corporation  to  prevent  persons  from  selling  out  of  the  market  ''^on 

^  market  days,  the  only  question  now  iq,  whether  the  verdict  was  againft^ 
evidence?  Now,  first,  the  grantee  of  an  ancient,  though  not  an  immemorial 
market,  may  have  the  right  of  preventing  others  from  selling  on  the  market 
days  within  the  limits  of  his  franchise.  The  king,  when  he  grants  the  franchise 
of  a  market  within  a  given  district,  may,  provided  he  does  not  interfere  with 
vested  rights,  prevent  other  persons  from  selling  within  that  district  on  market 
days,  and  where  the  right  is  proved  to  have  been  exercised  from  early  times,  it 
must  be  presumed  to  have  been  part  of  the  grant,  Moseley  v.  Walker,  7  B.  &  C. 
40.  Here  the  evidence,  and  especially  the  fact  that  there  were  no  butchers' 
shops  out  of  the  market  place  before  1810,  shews  that  the  right  did  exist. 

But,  secondly,  the  grant  of  a  market  necessarily  confers  on  the  grantee  the 
right  of  excluding  all  others  from  selling  on  market  days  in  houses  within  the 
limits  of  his  franchise.  In  the  Prior  of  Dunstable's  case,  (cited  in  the  City  of 
London's  case,  8  Co.  127,)  where  the  action  was  similar  to  the  present,  it  is 
laid  down,  that  *^  if  the  prior  had  a  market  within  the  town,  and  is  lord  of  the 
town,  you  cannot  prescribe  to  sell  meat  in  your  own  house  on  the  market  day ; 
for  the  market  cannot  be  but  in  an  open  place,  and  the  prior  then  would  lose 
the  benefit  of  his  market,  if  they  misht  sell  their  wares  in  their  houses ;  and 
also  where  he  has  the  correction  of  the  market,  and  to  see  if  the  things  which 
shall  be  sold  are  lawful  and  vendible,  which  cannot  be  tried  by^his  officer  if  it 
h3  not  in  open  market,  and  also  he  would  lose  his  toll  of  the  things  sold.'^ 

Camphdl,  Temple,  and  Tyrichiit  contrd.     There  was  no  evidence  to  shew 

*4011  ^^^^  ^^^  market  was  immemorial,  '''and  very  slight  evidence  that  the 

^  corporation  had  existed  from  time  immemorial.     The  charter  of  the 

(a)  Before  Lord  Tenterden,  0.  J.,  Littledale,  Parke,  and  Tauntoiiy  Js. 
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45  Hen.  3,  does  not  mention  a  market.  The  charter  of  Car.  2,  reciting  that  of 
Jac.  1,  does  mention  a  market  for  the  first  time.  It  may  be  assumed,  there- 
fore, that  the  market  commenced  within  the  time  of  legal  memory ;  and  the 
king  cannot  make  a  grant  of  a  market  within  time  of  memory,  so  as  to  prcveDt 
persons  from  dealing  in  merchantable  commodities  in  their  own  honses,  though 
guch  a  right  may  exist  if  it  be  immemorial.  That  appears  to  have  been  the 
opinion  of  Holroyd,  J.  in  Moseley  v.  Walker,  7  B.  &  C.  40.  [Littledale,  J. 
Isk  Prince  i;.  Lewis,  5  B.  &  C.  363,  it  was  taken  for  granted  that  the  market  was 
not  immemorial,  but  no  doubt  was  made  that  the  action  would  have  lain  if  the 
lessee  had  not  encnmbered  the  space.]  It  was  not  necessary  there  to  take  the 
present  objection.  [Littledale,  J.  In  Comyns's  Digest,  Market,  F.  2,  it  is 
said  that  the  owner  of  a  house  next  to  a  fair  or  market  cannot  open  his  shop  for 
selling  in  a  market  without  payment  of  stallage ;  for  if  he  takes  the  benefit  of 
the  market  he  ought  to  pay  the  duties  there,  and  2  Roll.  Abr.  123, 1.  30,  is 
cited.]  The  Prior  of  Dunstable's  case,  (cited  in  8  Co.  127,)  is  the  only  authoritj 
to  shew  that  the  right  of  exclusion  is  incident  to  the  general  grant  of  a  market ; 
but  there  the  declaration  charged  that  the  defendant  sold  in  his  own  house 
tecretl^f  and  the  judgment  went,  in  a  great  measure,  on  that;  and  the  general 
point  was  not  decided  in  Moseley  v.  Walker,  7  B.  &  C.  40.  The  jury  were  not 
justified  by  the  evidence  in  finding  that  there  were  no  shops,  out  of  the  market- 
place, where  meat  was  *sold  on  market  days  before  the  time  of  legal  ^ in^ 
memory.  If  the  charter  of  Jac.  1  had  been  produced,  it  might  have  »■ 
thereby  appeared  whether  or  not  the  market  was  then  granted  for  the  first  time. 
At  all  events,  it  might  have  been  shewn  by  the  charter  itself,  that  the  exelusiYC 
right  now  claimed  was  thereby  granted.  No  such  grant  appeared.  There  is 
no  ground  for  assuming  that  the  right  is  generally  incident  to  the  grant  of  a 
man^et ;  and  there  was  no  evidence  of  a  market  before  Jac.  1 ;  if  so,  it  com- 
menced with  in  the  time  of  legal  memory,  and  consequently  there  could  not  he 
an  immemorial  custom  to  exclude  persons  from  selling  in  their  own  shops, 

Cur.  adv,  uttft. 

Littledale,  J.,  in  the  course  of  this  term,  delivered  the  judgment  of  the 
Court. 

This  case  came  before  the  Court  on  a  motion  for  a  new  trial,  against  which 
oause  was  shewn  in  Trinity  term.  (He  then  stated  the  substance  of  the 
declaration.) 

The  cause  was  tried  before  my  Brother  Bolland,  at  the  Chester  Spring 
assizes,  1832,  when  a  verdict  was  found  for  the  plaintiffs.  On  the  motion  for 
a  new  trial,  it  was  objected  that  the  learned  Judge  had  misdirected  the  juij, 
by  stating  that  the  right  to  exclude  individuals  from  selling  in  private  shops 
resulted  ttom  the  right  to  the  franchise  of  a  market,  unless  the  defendant  could  j 
prove  a  custom  to  the  contrary,  whereas,  by  law,  such  right  of  exclusion  could 
only  exist  by  immemorial  custom  ]  and  that  the  learned  Judge  had  not  left  to 
the  jury  the  question,  whether  there  was  such  an  immemorial  custom  with  respect 
to  this  market. 

Upon  considering  the  report,  and  after  conferring  with  the  learned  Judge,  ire 
are  of  opinion  that  the  ^objections  urged  in  support  of  the  motion  for  a  r^iAo 
new  trial  cannot  be  sustained.  The  learned  Judge  never  stated  that  the  ^ 
plaintifis  had  the  right  contended  for  as  incident  to  the  franchise  of  the  market. 
He  treated  this  right  as  one  which  could  exist  only  by  virtue  of  immemorial 
usage,  and  that  question,  substantially,  was  left  to  the  jury. 

There  is  no  doubt  that  there  was  sufficient  evidence  to  prove  such  a  custom; 
for  it  clearly  appeared  upon  the  testimony  of  several  witnesses,  that  no  butcher's 
shop  existed  in  the  town  of  Macclesfield  until  of  late  years,  and  when  these  shops 
were  first  opened,  the  plaintiffs  objected  to  them. 

It  was  not  material,  in  support  of  the  custom  contended  for,  to  prove  thai 
this  was  a  corporation  by  prescription :  the  question  was,  whether  this  was  an 
immemorial  market^  and  whether  the  custom  existed  from  time  immemorial; 
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for  the  owner  of  (Jie  market  to  prevent  private  individuals  from  selling  in 
gbops  out  of  the  market;  if  it  was  so,  and  such  custom  existed,  the  market 
might  have  come  into  the  hands  of  the  plaintiffs,  in  modern  times,  by  a  grant 
from  the  crown  or  a  subject,  and  the  plaintiffs  would  have  a  right  to  enforce  the 
custom. 

In  this  view  of  the  case,  it  is  unnecessary  to  give  any  opinion  whether  the 
grantee  of  a  newly  created  market  could  bring  an  action  for  the  disturbance  of 
his  franchise  against  a  person  who  did  no  more  than  sell,  himself,  in  his  own 
shop,  not  within  the  limits  of  the  market-place,  marketable  articles  on  the 
market  days.  It  may,  however,  be  observed,  that  no  case  has  decided  that  this 
act,  simply,  is  an  injury  to  the  market  in  point  of  law.  But  it  is  equally  clear, 
*4041  ^^  ^^^  other  hand,  that  a  custom  *to  exclude  all  others  from  selling  such 
^  commodities  on  the  market  day,  except  in  the  market,  is  valid  in  law. 
The  like  custom  was  supported  in  the  case  of  the  Manchester  Market,  Mosley  v. 
Walker,  7  B.  &  C.  40,  which  much  resembles  the  present  case.  The  abbot  of 
Westminster  had  formerly  a  similar  privilege  by  custom,  (aa  appears  from  the 
Oravesend  case,  2  Brownl.  179,  which  was  sold  to  the  city  of  London,  and  many 
analogous  usages  are  to  be  found  in  the  books,  and  exist  in  different  places. 
Indeed,  the  validity  of  such  a  custom,  if  established,  was  not  disputed  on  the 
argument.     The  rule  must  therefore  be  discharged.  Eule  discharged. 


CLAEEE  and  Others  v,  YELL  and  Another,  Assignees  of  MOTT,  a  Bank- 
rupt.    January  12. 

A  tradesman  undertook  to  do  work  npon  an  article  delivered  to  him,  for  a  person  to  whom 
he  was  indebted,  and  it  was  agreed  that  the  work  should  be  paid  for  in  ready  money. 
He  afterwards  became  bankrupt:  Held,  that  the  act  6  G.  4,  c.  16,  s.  60,  (which  provides 
for  the  setting  off  of  cross  demands  where  there  has  been  mutual  credit  between  the 
bankrupt  and  a  party  claiming  on  his  estate),  did  not,  in  this  case,  render  the  assignees 
liable  in  trover  for  refusing  to  deliver  such  article  to  the  creditor  on  his  offering  to  set 
off  the  price  of  the  work  against  his  own  demand. 

Trover  for  a  stanhope.  At  the  trial  before  Denman,  C.  J.,  at  the  sittinfli 
in  London  after  Michaelmas  term,  1832,  it  appeared  that  the  plaintiffs,  in  April, 
1831,  sent  the  carriage  to  Mott  to  be  repaired.  They  were,  at  that  time, 
holders  of  a  bill  accepted  by  him  for  24Z.,  payable  on  the  19th  of  June,  1831. 
Mott  afterwards  became  bankrupt,  and  the  stanhope  passed  into  the  hands  of 
his  assignees.  The  repairs  were  done,  and  the  charge  for  them  was  20^.  The 
plaintiffs  demanded  the  stanhope  of  the  assignees,  and  proposed  to  strike  off  the 
♦4051  ^^'  *^™  *^®  ^^^^f  which  they  still  held,  but  the  assignees  refused  to 
•*  deliver  it  without  actual  payment.  The  case  made  on  their  part  was, 
that,  by  agreement  between  the  plaintiffs  and  Mott,  the  repairs  were  to  be  paid 
for  in  ready  money ;  and  that  they  were  completed  after  the  bankruptcy.  The 
plaintiffs  disputed  these  facts,  "and  contended  that  the  two  sums  of  24Z.  and  20^. 
were  mutual  debts  at  the  time  of  the  bankruptcy,  and  ought  to  be  set  against 
each  other  according  to  6  G.  4,  c.  16,  s.  50.  Denman,  C.  J.,  directed  the  jury 
to  find  for  the  defendants,  if  they  should  be  of  opinion  that  the  agreement  was 
for  ready  money,  or  that  the  repairs  were  completed  after  the  bankrupt<;y :  and 
the  jury  found  for  the  defendants  on  both  points. 

Cieasbi/  now  moved  for  a  rule  to  shew  cause  why  there  should  not  be  a  new 
trial,  on  the  ground  of  misdirection.  Even  admitting  the  facts  to  have  been  as 
found  by  the  jury,  this  was  a  case  of  mutual  credit  within  6  G.  4,  c.  16,  s.  50  ; 
and  the  effect  of  that  section  is  to  extinguish  the  debt  on  each  side,  except  as  to 
the  balance,  which  may  then  be  considered  as  a  new  debt :  the  lien,  which  at- 
tached to  one  of  the  original  debts,  is  destroyed  with  the  debt  itself.  A  mutual 
credit^  within  the  act,  exists  where  there  is  a  debt,  or  something  that  will  ne- 
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oessarilj  end  in  a  debt,  from  each  party  to  the  other,  Rose  v.  Sims,  1  B.  &  Ad. 
521.  Here  the  bankrupt  was  indebted  to  the  plaintiffs  on  his  acceptance,  and 
had  the  stanhope  in  his  possession  for  repairs,  which  must  necessarily  have 
created  a  debt  from  the  plaintiffs  to  him.  The  definition  of  a  mutual  credit  in 
Rose  V,  Sims,  1  B.  &  Ad.  521,  agrees  with  the  ^construction  before  put  r^^Ao 
upon  that  term,  in  cases  under  the  statute  5  G.  2,  c.  30,  s.  28,  French  1- 
t;.  Fenn,  Cooke's  Bankrupt  Law,  65,  8th  ed.,  Olive  v.  Smith,  5  Taunt  56.  In 
Rose  V,  Hart,  8  Taunt.  499,  where  the  doctrine  was  in  some  degree  limited, 
Gibbs,  C.  J.,  nevertheless  lays  it  down,  that  by  mutual  credit  are  meant  such 
transactions  as  must,  from  their  nature,  terminate  in  debts.  The  clause  there 
in  question,  in  5  G.  2,  c.  30,  does  not  materially  differ  from  6  G.  4,  c.  16,  s. 
50,  except  that  in  the  latter  it  is  said,  that  one  debt  or  demand  may  be  set 
against  another ;  in  the  former  the  word  ''  debt''  only  is  used.  As  to  the  sti- 
pulation for  ready  money,  the  only  effect  of  that  was  to  make  the  sum  due  as 
soon  as  the  repairs  were  finished ;  it  does  not  affect  the  question  of  mutual 
credit :  and  the  plaintiffs  did,  when  the  repairs  were  finished,  offer  payment  bj 
striking  off  the  20/.  from  the  amount  of  the  bill  of  exchange.  Nor  is  it  mate- 
rial that  the  amount  to  become  due  for  the  repair  was  not  ascertunedat  the  time 
of  the  bankruptcy,  the  work  not  being  then  finished.  The  assignees  must  either 
repudiate  the  contract  or  affirm  it.  In  the  former  case,  they  are  without  defence  to 
this  action ;  in  the  latter,  as  was  held  by  Lord  Kenyon  in  Smith  v.  Hodson,  4  T.  R. 
217,  they  must  adopt  the  transaction  with  all  its  consequence,  and  subject  to  any 
defence  by  the  opposite  parties  which  they  might  have  made  to  an  action  by  the 
bankrupt  himself :  those  parties,  therefore,  may  set  off  the  debts  owing  to  them 
by  the  bankrupt,  against  the  claims  of  the  assignees.  The  transaction  was  in- 
choate before  the  bankruptcy :  the  assignees  take  it  up,  subject  to  the  rule  of 
mutual  credit,  which  would  have  attached  if  the  work  had  been  completed  by  the 
bankrupt. 

*LiTTLEDALB,  J.  I  think,  under  the  circumstances  of  this  case,  there  r^^Aj 
was  no  mutual  credit  of  a  nature  to  exclude  the  lien  insisted  upon  by  the  1- 
defendants.  If  there  had  not  been  a  contract  to  pay  ready  money,  I  should  have 
been  of  a  different  opinion ;  for,  although  in  that  case  there  would  still  have 
been  a  lien  on  the  carriage  for  the  work  done  by  the  bankrupt,  yet,  as  the  bank- 
rupt was  also  indebted  to  the  plaintiffs,  the  question  would  have  been  on  which 
side  the  balance  lay,  and  that  was  in  favour  of  the  plaintiffs.  But  the  agree- 
meut  to  pay  ready  money  makes  all  the  difference ;  the  plaintiffs  could  not  have 
insisted  on  a  delivery  of  the  stanhope  by  the  bankrupt  until  the  sum  due  for  re- 
pairs had  been  paid  by  them  in  hard  cash ;  if  they  had  brought  trover,  the  de- 
fence would  have  been,  that  they  had  not  paid  ready  money  for  the  repairs ,  and 
it  would  have  been  no  answer  to  say  that  more  was  due  to  them  from  the  bank- 
rupt. If,  indeed,  the  defendants  had  delivered  the  stanhope  without  insisting 
on  the  agreement  for  ready  money,  and  afterwards  brought  an  action,  the  set-off 
on  the  other  side  would  have  been  let  in,  Cornforth  v,  Rivett,  2  M.  &  S.  510. 
Since,  then,  the  plaintiffs,  before  they  could  have  insisted  upon  the  delivery  of  the 
stanhope,  were  bound  to  pay  for  the  repairs,  and  the  bankrupt  might,  on  that 
ground,i  have  defended  an  action  of  trover  against  them,  the  assignees,  in  adopt- 
ing his  contract,  are  entitled  to  the  same  benefit.  The  other  point,  therefore,  as 
to  the  consequence  of  the  work  being  completed  after  the  bankruptcy,  docs  not 
arise,  though  it  might  be  argued  from  the  case  of  Trewhella  v,  Rowe,  11  East. 
435,  that  the  assignees,  under  these  circumstances,  might  be  considered  as  having 
♦taken  upon  themselves  the  fulfilment  of  a  contract  made  before  their  r^jno 
title  accrued,  between  the  bankrupt  and  the  plaintiffs :  and  that  if  the  ^ 
assignees  so  adopted  it,  they  must  be  taken  to  have  done  so  on  the  original 
terms.     But  it  is  unnecessary  to  consider  this  point.     There  will  be  no  rule. 

Taunton,  J.  I  think  there  was  no  misdirection  in  this  case.  As  to  one 
point,  which  was  mentioned  incidentally,  I  am  of  opinion,  that  the  offer  by  the 
plaintiffs  to  deduct  the  charge  for  repairs  for  the  amount  due  on  the  bill  was 
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difFcrent  from  an  offer  of  ready  money ;  though  if  there  had  been  a  tender  of 
ready  money,  the  subsequent  detaining  of  the  carriage  would  have  been  a  wrong- 
ful conversion.  Then  as  to  the  more  general  question.  For  some  purposes 
there  was  a  mutual  credit  in  this  case ;  if  tne  plaintiffs  had  gone  before  the  com- 
missioners to  prove  their  demand  on  the  bill,  there  was  so  far  a  mutual  credit 
tlat  the  assignees  might  have  said,  "There  is  so  much  due  to  the  estate  for  re- 
pairs ;  the  commissioners  must  state  the  exact  balance,  and  allow  that  and  no 
more  to  be  proved."  And  this  is  for  the  benefit  of  the  party  trusting  the  bank- 
rupt. But  no  such  proceeding  took  place  :  if  it  had,  the  right  to  detain  would 
have  been  gone,  because  the  assignees  would,  in  this  way,  have  received  payment 
of  their  demand.  The  question  here,  therefore,  is,  whether  the  credit  was  such 
as,  on  the  bankruptcy  of  Mott,  annulled  his  bargain  with  the  plaintiffs ;  that 
bargain  being,  in  effect,  that  unless  he  was  paid  in  ready  money,  he  should  be 
at  liberty  to  detain  the  carriage.  I  think  the  bankruptcy  did  not  annul  that 
bargain,  nor  deprive  the  bankrupt's  estate  of  the  benefit  of  that  lien.  There 
*4091  ^^  *^^  payment,  for  the  offer  to  allow  a  set-off  was  not  equivalent  to 
-'  one ;  and  the  mutual  credit  was  not  of  such  a  nature  as  to  destroy  the 
lien.  As  to  Rose  v.  Hart,  8  Taunt.  499,  all  that  was  decided  in  that  case 
was,  that  the  defendant  could  not,  by  virtue  of  a  supposed  mutual  credit,  detain 
the  goods  of  a  party  who  had  become  bankrupt  for  a  general  balance.  Here  the 
claim  is  to  a  lien  on  the  particular  article  for  the  work  done  upon  it. 

Patteson,  J.  I  am  of  the  same  opinion ;  and  I  ground  it  entirely  on  the 
finding  of  the  jury  as  to  the  agreement  for  ready  money.  Suppose  there  had 
been  no  bankruptcy ;  before  the  plaintiffs  could  have  obtained  the  stanhope  back, 
they  must  have  paid  the  20/.,  notwithstanding  their  cross  demand,  though,  ac- 
cording to  Cornforth  v.  Rivett,  2  M.  &  S.  610,  if  the  bankrupt  had  delivered 
up  the  stanhope,  the  plaintiffs  might  have  set  off  their  cross  demand  in  an  action 
for  the  amount  due.  Then  if  the  plaintiffs  could  not  have  set  off  the  debt  due 
to  them  as  against  the  claim  of  Mott  to  be  paid  ready  money  pursuant  to  the 
agreement ;  the  question  is,  whether  they  can,  in  like  manner,  avail  themselves 
of  that  claim  as  against  his  estate,  under  the  clause  of  mutual  credit  in  the 
bankrupt  act  ?  I  admit  that  the  law  of  mutual  credit  under  the  bankrupt  act 
ffoeg  fiirther  than  the  ordinary  law  of  set-off:  Rose  v.  Hart,  8  Taunt.  499, 
Buchanan  v.  Findlay,  9  B.  &  C.  738,  and  Rose  v.  Sims,  1  B.  &  Ad.  521,  shew 
this :  and  I  agree  with  Mr,  Cleashy  that  there  is  a  mutual  credit  within  the  act, 
where  a  debt,  or  that  which  will  terminate  in  a  debt,  exists  on  each  side ;  but 
th?  question  in  this  case  is,  whether  the  bankruptcy  of  one  party  does  away 
*4101  ^^^^  ^^  express  contract  *establishing  a  lien  for  payment  of  a  particular 
J  debt.  I  find  no  case  which  decides  that  it  can ;  and  I  think  there  is  no 
ground  for  the  rule. 

Denman,  C.  J.,  concurred.  Rule  refused. 


BLOFELD  V.  PAYNE  and  Another.     Jan,  12. 

Declaration  stated,  that  plaintiflf,  being  the  inventor  and  manufacturer  of  metallic  hones, 
used  certain  envelopes  for  the  same,  denoting  them  to  be  his :  and  that  dcfeudauts 
wrongfully  made  other  hones,  wrapped  thera  in  envelopes  resembling  the  plaintiff's, 
and  sold  them  as  his  own,  whereby  the  plaintiff  was  prevented  from  selling  many  of  his 
hones,  and  they  were  depreciated  in  value  and  reputation,  those  of  the  defendants  being 
inferior : 

Held,  that  the  plaintiff  was  entitled  to  some  damages  for  the  invasion  of  his  right  by  the 
fraud  of  the  defendants,  though  he  did  not  prove  that  their  hones  were  inferior,  or  that 
he  bad  sustained  any  specific  damage. 

Case.     The  declaration  stated  that  the  plaintiff  was  the  inventor  and  manu- 
facturer of  a  metallic  hone  for  sharpening  razors,  &c.,  which  hone  he  was  accus- 
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tomed  to  wrap  up  in  certain  envelopes  containing  directions  for  the  use  of  it, 
and  other  matters ;  and  that  the  said  envelopes  were  intended,  and  served,  to 
distinguish  the  plaintiff's  hones  from  those  of  all  other  persons;  that  the  plain- 
tiff enjoyed  great  reputation  for  the  good  quality  of  his  hones,  and  made  great 
profit  by  the  sale  thereof;  that  the  defendants  wrongfully  and  without  his  con- 
sent caused  a  quantity  of  metallic  hones  to  be  made  and  wrapped  in  envelopes 
resembling  those  of  the  plaintiff,  and  containing  the  same  words,  thereby  denot- 
ing that  they  were  of  his  manufacture,  which  hones  the  defendants  sold  so 
wrapped  up  as  aforesaid,  as  and  for  the  plaintiff's,  for  their  own  gain,  whereby 
the  plaintiff  was  prevented  from  disposing  of  a  great  number  of  his  hones,  and 
they  were  depreciated  in  value  and  injured  in  reputation,  those  sold  by  the  d^ 
fendants  being  greatly  inferior.  Plea,  the  general  issue.  At  the  trial  before 
Denman,  C.  J.,  at  the  sittings  in  London  after  last  term,  *it  appeared  r»4ii 
that  the  defendants  had  obtained  some  of  the  plaintiff's  wrappers,  and  ^ 
used  them  as  stated  in  the  declaration ;  but  no  proof  was  given  of  any  actual 
damage  to  the  plaintiff.  The  questions  left  by  his  Lordship  to  the  jury  were,- 
first,  whether  the  plaintiff  was  the  inventor  or  manufacturer?  and,  secondly, 
whether  the  defendants'  hones  were  of  inferior  quality  ?  but  he  stated  to  them 
that  even  if  the  defendants'  hones  were  not  inferior,  the  plaintiff  was  entitled 
to  some  damages,  inasmuch  as  his  right  had  been  invaded  by  the  fraudulent  act 
of  the  defendants.  The  jury  found  for  the  plaintiff,  with  one  farthing  damages, 
but  stated  that  they  thought  the  defendants'  hones  were  not  inferior  to  his. 
Leave  was  reserved  to  move  to  enter  a  nonsuit. 

Barstow  now  moved  accordingly.  The  special  damage  alleged  in  the  declara- 
tion was  of  the  very  essence  of  the  case,  and  the  plaintiff  having  failed  to  prove 
it,  no  ground  of  action  remained.  The  whole  struggle  between  the  parties  was, 
whether  or  not  the  defendants'  hones  were  inferior  to  the  plaintiff's,  and  the 
jury  found  that  they  were  not.     The  declaration  was  not  supported. 

LiTTLEDALE,  J.  I  think  enough  was  proved  to  entitle  the  plaintiff  to  re- 
cover. The  act  of  the  defendants  was  a  fraud  against  the  plaintiff;  and  if  it 
occasioned  him  no  specific  damage,  it  was  still,  to  a  certain  extent,  an  injury  to 
his  right.     There  must  be  no  rule. 

Taunton,  J.  I  think  the  verdict  ought  not  to  be  disturbed.  The  circum- 
stance of  the  defendants'  having  obtained  the  plaintiff's  wrappers,  and  made 
this  use  of  them,  entitles  the  plaintiff  to  some  damages. 

♦Patteson,  J.     It  is  clear  the  verdict  ought  to  stand.     The  defen-  r^/r*^ 
dants  used  the  plaintiff's  envelope,  and  pretended  it  was  their  own :  they  *• 
had  no  right  to  do  that,  and  the  plaintiff  was  entitled  to  recover  some  damages 
in  consequence. 

Denman,  C.  J.,  concurred.  Rule  refufled.(rt) 


In  the  Matter  of  Arbitration  between  WILLIAM  LOWE  and  WILLL\M 

HENRY  JOHNSON. 

The  Court  will  not  grant  an  attachment  without  personal  service,  in  any  case  where  the 
party  applying  has  another  remedy. 

The  parties  submitted  to  arbitration,  and  the  submission  was  made  a  rule  of 
Court.  The  award  was  against  Lowe.  Attempts  having  been  made  without 
success  to  serve  him  with  copies  of  the  award  and  rule  of  Court,  Kdly^  in  the 
last  term,  moved,  on  affidavits  setting  out  the  special  facts,  for  a  rule  to  shew 
cause  why  an  attachment  should  not  issue  for  non-performance  of  the  award. 
The  Court  thought  that  proper  exertions  had  been  made,  but  as  the  end  of  the 

(a)  See  the  judgment  of  Taunton,  J.,  in  Marzetti  v,  Williams,  1  6.  &  Ad.  425,  and  the 
authorities  there  cited. 
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term  was  near,  thej  recommended  that  the  matter  should  stand  over  till  this 
teriDj  and  in  the  mean  time  further  endeavours  be  used  to  effect  a  personal  ser- 
vice. In  the  beginning  of  this  term  Kell^  renewed  his  motion.  There  had 
been  no  personal  service,  and  it  appeared  that  the  party  knew  it  was  intended, 
and  avoided  it. 

Pek  Curiam.  We  have  considered  this  matter,  and  are  of  opinion  that  we 
"^4131  ^^S^^  ^^^  ^  grant  an  attachment  "("without  personal  service  in  any  case 
^  where  the  party  applying  has  another  remedy.  Bule  refused.(a) 

The  party  was  afterwards  served,  and  shewed  cause. 


SMITH  V.  GOODWIN  and  RICHAKDS.    Jan.  14. 

After  distress  made  by  a  broker,  in  a  case  within  57  G.  3,  c.  93,  the  rent  and  charges  may 
still  be  tendered  to  the  landlord. 

Declaration  contained  six  counts  in  case ;  the  seventh  charged  that  the  defendants  took 
and  distrained  the  goods  of  the  plaintiff  for  rent,  of  more  than  sufficient  value  to  satisfy 
the  rent  and  costs,  and  then  voluntarily  abandoned  the  same,  and  afterwards  wrongfully, 
iDJorionsIy,  and  vaatiou»ly  again  took  and  distrained  the  same  goods  for  the  same  rent, 
and  refused  to  return  the  same,  and  converted  them  to  their  own  use :  Held,  on  motion 
in  arrest  of  judgment  for  misjoinder  of  case  and  trespass,  that  although  this  second 
taking  of  the  goods  was  a  trespass,  yet  the  plaintiff  might  bring  case  for  the  conversion, 
and  that  the  count  was  an  informal  one  in  case,  and  sufficient  after  verdict. 

The  first  six  counts  of  the  declaration  were  in  case,  for  an  irregular  distress. 
The  seventh  count  was  as  follows :  That,  before  the  committing  of  the  griev- 
ances next  mentioned,  to  wit,  on  the  Slet  day  of  August  1831,  the  defendants 
took  and  distrained  certain  goods  as  a  distress  for  rent  then  alleged  to  be  due 
from  the  plaintiff  to  the  defendant  Goodwin,  for  and  in  respect  of  certain  pre- 
mises in  the  possession  of  the  plaintiff,  which  goods  were  of  more  than  sufl&cient 
Take  to  have  satisfied  the  rent,  and  the  costs  and  charges  attending  such  dis- 
tress, and  the  sale  of  the  goods  under  such  distress,  and  incidental  thereto ; 
that  the  defendants  having  so  taken  and  distrained  the  goods,  had  and  retained 
possession  of  the  same  under  such  distress  for  a  long  space  of  time,  to  wit,  five 
days  then  following,  and,  afterwards,  and  at  the  expiration  of  the  said  space  of 
time,  the  defendants  voluntarily  abandoned  the  possession  of  the  said  goods,  and 
the  said  distress  thereon,  and  although  the  said  defendants  under  the  said  dis- 
tress, and  by  virtue  thereof,  could  and  might  have  satisfied  the  said  arrears  of 
*4U1  ^°^'  ^^^  ^  reasonable  and  lawful  charges  in  *that  behalf;  nevertheless, 
^  the  defendants  knowing,  &c.  but  contriving,  &c.,  to  wit,  on  the  7  th  day 
of  September  1831,  wrongfully,  injuriously,  and  vexattously  made  a  second  dis- 
tress upon  goods  of  the  plaintiff  for  the  same  identical  alleged  arrears  of  rent, 
in  respect  whereof  the  distress  first-mentioned  was  made  as  aforesaid,  and  again 
took  the  said  goods  as  a  distress  for  the  same  rent  so  pretended  to  have  been 
dae  as  aforesaid,  and  wrongfully  and  injuriously  refused  to  return  the  same  to, 
and  withheld  them  from  the  plaintiff  under  the  said  second  distress  for  a  long 
time,  to  wit,  six  days  then  following,  and  converted  and  disposed  thereof  to  their 
own  use,  although  requested  to  deliver  the  said  goods  to  the  plaintiff;  whereby 
the  plaintiff  is  injured  in  his  credit  and  circumstances.  The  eighth  count  was 
in  trover.     Plea,  not  guilty. 

At  the  trial  before  Denman,  C.  J.,  at  the  Middlesex  sittings  after  last  Michael- 
mas term,  the  following  appeared  to  be  the  facts  of  the  case : — ^The  plaintiff  was 
tenant  to  Goodwin,  at  a  yearly  rent  of  25Z.  Half  a  year's  rent  having  become 
due  at  Midsummer  1831,  on  the  31st  of  August  the  defendant  Bichards,  by 
Goodwin's  order,  distrained  on  the  premises.     On  the  2d  of  September,  Smith, 

(a)  See  In  the  Matter  of  Bower,  1  B.  &€.  264. 
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the  plaintiff,  tendered  to  Goodwin  (the  landlord)  twelve  sovereigna  and  a  half 
for  the  rent,  and  thirteen  shillings  for  expenses,  which  he  (Goodwin)  refused  to 
accept,  saying,  that  he  had  left  the  matter  in  the  hands  of  Richards,  and  that 
Smith  must  settle  with  him.  On  the  3d  of  September,  the  plaintiff  tendered 
to  one  Nash,  the  man  in  possession,  13Z.  Ss.  for  rent  and  expenses,  and  demanded 
a  receipt,  which  Nash  being  unable  to  give,  the  money  was  not  paid.  Nash  then 
abandoned  the  possession ;  but  Richards,  on  the  7th  of  September,  by  Good- 
win's* command,  re-entered.  Smith,  to  prevent  his  goods  from  being  r^iic 
sold,  paid  the  money  under  protest ;  and  he  brought  the  present  action  ^ 
for  the  distress  of  the  7th  of  September.  The  Lord  Chief  Justice  was  of  opin- 
ion that  the  tender  to  Goodwin  was  a  good  tender,  and  directed  the  jury  to  find 
a  verdict  for  the  plaintiff.     The  jury  found  for  the  plaintiff,  damages  10^. 

Coltman  now  moved,  first,  for  a  new  trial,  on  the  ground  of  misdirection,  or, 
secondly,  to  arrest  the  judgment  on  the  ground  that  there  was  a  misjoinder, 
the  fij^t  six  counts  being  in  case  and  the  seventh  in  trespass.  Where  a  party 
has  employed  a  broker  to  make  a  distress,  he  is  the  person  to  whom  the  tender 
should  be  made ;  he  is  the  agent  of  the  landlord  for  the  purpose  of  receiving 
the  rent ;  and  having  an  interest  in  part  of  the  money  to  be  tendered,  viz.  the 
costs  of  the  distress,  he  is  the  person  with  whom  the  settlement  ought  to  be. 
The  57  G.  3,  c.  93,  which  regulates  the  costs  of  distres8eB>i>elow  a  certain 
amount,  recognizes  the  broker  as  the  person  who  is  entitled  to  receive  certain 
costs  from  the  tenant,  and  prevents  him  from  taking  more  than  certain  specified 
sums ;  and,  in  case  he  does  so,  subjects  him  to  pay  treble  the  amount  of  the 
moneys  unlawfully  taken.  Section  4,  authorizes  the  justice  to  give  costs  to  the 
party  complained  against,  if  the  complaint  be  unfounded ;  and  there  is  a  proviso 
that  the  act  shall  not  empower  the  justice  to  make  any  order  against  the  land- 
lord for  whose  benefit  any  such  distress  shall  have  been  made,  unless  such  land- 
lord shall  have  personally  levied  such  distress.  The  proper  tender,  therefore, 
in  this  case,  was  to  the  broker.  The  landlord  was  entitled  to  throw  on  r»iig 
*him  the  burden  of  fixing  the  amount  of  charges,  and  was  right  in  re-  *• 
fusing  to  accept  the  tender  made  to  himself  personally. 

Assuming,  however,  this  to  be  an  insufllicicnt  ground  for  a  new  trial,  the 
judgment  ought  to  be  arrested.  The  seventh  count,  if  considered  a  count  in 
case,  is  bad,  as  shewing  a  trespass.  If  in  trespass,  it  is  a  misjoinder,  and  the 
damages  being  entire,  the  judgment  must  be  arrested.  Now  the  second  seizure 
of  the  goods  alleged  in  that  count  being  one  without  any  right,  is  a  substantive 
trespass.  In  Winterbourne  r.  Morgan,  11  East,  395,  a  party  who  had  entered 
under  a  warrant  of  distress  for  rent  in  arrear  continued  in  possession  of  the 
goods  upon  the  premises  for  fifteen  days,  during  the  four  last  of  which  he  was 
removing  the  goods,  and  they  were  afterwards  sold  under  the  distress :  he  was 
held  to  be  a  trespasser  for  continuing  on  the  premises,  and  disturbing  the  plaintiff 
in  the  possession  of  the  house  after  the  time  allowed  by  law.  So  in  "Wallis  r. 
Saville,  2  Lutw.  1532,  the  declaration  was  trespass  for  taking  the  plaintiff's 
cattle  at  two  several  times ;  the  defendant  pleaded  a  demise,  and  77/.  10s.  rent 
in  arrear,  and  that  he  took  the  first  distress  for  62/.  parcel  of  the  rent,  and  the 
second  distress  for  15/  10«.  residue  of  the  rent;  and  judgment  was  given  for  the 
plaintiff,  because  the  second  distress  was  not  legal.  Here  the  case  is  much 
stronger :  for  the  allegation  is,  that  the  defendants  voluntarily  quitted  and  aban- 
doned the  possession  of  the  goods  seized  under  the  first  distress,  and  that  thej 
afterwards,  on  the  2d  of  December,  seized  the  same  goods  a  second  time  for  the 
same  rent.     That  second  distress  was  a  substantive  act  of  trespass. 

♦Denman,  C.  J.  We  are  all  of  opinion,  that  the  tender  to  the  p^,,* 
landlord  was  suflicient;  but  that  on  the  other  point  there  should  be  a  L  ^^* 
rule. 

LITTT.EDALE,  J.  The  tender  to  the  landlord,  the  party  to  whom  the  rent  was 
due,  was  sufficient  in  this  case.  The  57  G.  3,  c.  93,  has  no  application  to  a 
case  like  this.     It  only  applies  to  costs ;  and  it  does  not  supersede  the  authority 
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of  the  landlord  to  receive  the  money  due  to  him  for  the  rent^  as  well  as  the  lawful 
charges  attending  the  distress. 

Patteson,  J.  I  think  the  tender  to  the  landlord  was  sufficient.  Inde- 
pendently of  the  act  of  parliament,  a  tender  to  the  landlord  of  a  sum  sufficient 
to  coTer  the  rent  and  charges  would  he  clearly  good.  The  act  does  not  prevent 
a  tenant  from  tendering  his  rent  to  his  landlord ;  hut  if  he  tenders  it  to  the 
broker,  and  the  latter  ti^es  more  than  the  sum  he  is  entitled  to,  then  it  suhjects 
the  broker  to  a  penalty  of  treble  the  amount  of  the  sum  unlawfully  charged. 

Rule  for  a  new  trial  refused. 

Scarlett  and  Flatty  in  the  following  Trinity  term,  shewed  cause  against  the 
role  for  arresting  the  judgment.  The  seventh  count  is  in  case,  and  not  trespass. 
Branscomb  v.  Bridges,  i1B.  &  C.  145,  shews,  that  where  the  goods  of  a  tenant 
are  distrained  for  rent  in  arrear  after  the  amount  has  been  tendered,  the  tenant 
may  bring  an  action  on  the  case  for  an  excessive  distress.  It  was  there  objected, 
^4181  ^^^  ^^^  taking  of  the  plaintiff's  goods  after  the  rent  had  *been  tendered 
^  was  the  subject  of  an  action  of  trespass.  But  the  Court  held,  that,  as- 
saming  that  to  be  so,  the  plaintiff  was  at  liberty  to  waive  the  trespass  and  bring 
an  action  on  the  case.  So,  here,  assuming  that  the  second  seizure  of  the  goods 
was  a  trespass,  the  plaintiff  may  waive  it,  and*  bring  an  action  on  the  case  for 
taking  his  goods  and  converting  them. 

Coltman,  contrd..  In  Bransoomb  v.  Bridges,  1  B.  &  C.  145,  the  Court  held 
in  effect  that  there  were  two  causes  of  action,  viz.  trespass  for  an  illegal  entry, 
and  case  for  aQ  excessive  distress  taken,  and  that  the  plaintiff  had  his  election 
of  either  remedy ;  and  it  must  undoubtedly  be  conceded  that  in  certain  cases  a 
party  may  have  cither  trespass  or  case  at  his  election.  The  principle  seems  to 
be  correctly  stated  by  Mr.  Wedderbum,  arguendo  in  Harker  v,  Birkbeck, 
3  Burr.  1561,  that  ''both  actions  may  lie  where  there  is  both  an  immediate  and 
also  a  consequential  injury  done,  and  the  plaintiff  therein  being  entitled  to  both 
actions,  must  have  his  election  to  proceed  in  either."  But  where  the  remedy  is 
sought  in  case,  the  party  must  shew  a  consequential  damage  on  the  face  of  the 
coont,  to  maintain  his  action  in  that  form.  It  will  not  do  to  state  a  bare  tres- 
pass and  join  it  with  case,  on  the  score  that  there  are  circumstances  not  stated 
vhich  would  enable  him  to  maintain  case.  Suppose  the  count  had  stated  merely 
that  the  defendant  broke  and  entered  into  the  house  of  the  plaintiff  and  seized 
and  sold  his  goods,  it  may  be  that  an  action  would  be  maintainable  in  case, 
*4191  ^^^^^^  *^®  selling  or  appraisement  was  irregular,  or  the  amount  taken  *ex- 
^  cessivc;  but  the  possibility  of  a  state  of  things  not  averred  cannot  be  a 
sufficient  reason  for  holding  that  case  is  maintainable :  if  a  count  in  trover  and  a 
count  in  trespass  were  joined,  the  joinder  might  be  defended  on  the  same 
ground.  But  it  may  be  said  this  is  not  a  count  in  trespass,  but  a  bad  count  in 
case.  The  test,  however,  is  to  consider  whether  the  cause  of  action  stated  is  a 
matter  for  which  trespass  or  case  lies.  It  is  not  the  commencement  of  the 
declaration  but  the  statement  of  the  cause  of  action  that  determines  what  the 
action  is.  Suppose  a  count  begins  in  debt,  and  states  a  mere  trespass,  could  it 
he  joined  with  detinue  ?  Here  the  cause  of  action  stated  in  the  count  is  the 
second  seizure  of  the  goods,  which  was  without  any  right,  and  therefore  was  a 
mere  trespass.  The  cases  of  Winterboume  v.  Morgan,  11  East,  395,  Ethertoa 
t?,  Popplewell,  1  East,  139,  and  Wallis  v.  Saville,  2  Lutw.  1532,  are  in  point  to  . 
shew  that  trespass  was  the  proper  form  of  action. 

Benman,  C.  J.  The  authorities  cited  shew  that  trespass  may,  not  that  it 
must,  be  brought  in  such  a  case  as  this.  In  Branscomb  v.  Bridges,  (1  B.  &,  C. 
145,)  it  was  contended  that  the  taking  of  the  plaintiff's  goods  under  a  distress, 
after  the  rent  due  had  been  tendered,  being  without  any  colour  of  right,  was 
the  subject  of  an  action  of  trespass  only;  but  the  Court  held  that,  though  tres- 

C  might  lie  for  that  act,  the  plaintiff  was  at  liberty  to  waive  the  trespass,  and 
^g  an  action  on  the  case;  and  it  was  there  observed  by  the  Court  that  trover 
would  lie  after  a  wrongful  taking,  and  that  that  was  a  stronger  case.     I  think, 
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therefore,  that,  though  the  taking  of  the  plaintiff's  *goods  a  second  time  pic^oA 
was  a  trespass,  he  was  at  liberty  to  waive  it,  and  bring  case  for  the  con-  L 
gequential  injury  arising  to  him  from  the  unlawful  detention  of  his  goods;  and 
that  the  seventh  count  may  be  considered  a  count  in  case. 

LiTTLEDALE,  J.  I  also  think  that  the  seyenth  count  may  be  considered  a 
count  in  case,  because  it  alleges  that  the  defendants  vexatiou$fy(a)  made  the 
second  distress.  An  action  on  the  case  will  lie  against  a  man  for  malicionslj 
splitting  his  cause  of  action. 

Parke,  J.  I  have  entertained  some  doubt  upon  this  case  in  the  course  of 
the  argument :  but,  on  the  whole,  I  think  the  declaration  may  be  supported.  I 
agree  that  trespass  might  be  maintained  in  respect  of  the  act  there  alleged,  vis. 
the  second  seizure  by  the  landlord.  So  it  might  in  all  cases  of  a  wrongfol  tak- 
ing of  goods,  and  yet  in  many  such  cases  trover,  which  is  a  special  action  on 
the  case,  is  maintainable ;  and  it  seems  to  me  that  the  seventh  count  is  an  infor- 
mal count  in  trover,  setting  forth  specially  circumstances  which  it  was  unneces- 
sary to  state,  but  which  are  the  subject  of  such  an  action.  That  count  alleges, 
in  substance,  that  goods  of  the  plaintiff  came  to  the  possession  of  the  defen- 
dants, and  that  they  refused  to  deliver  them  to  the  plaintiff,  and  converted  them 
te  their  own  use.  It  may  then  be  '^'considered  an  informal  count  in  tro-  r*ii)\ 
ver,  and  after  verdict  is  sufficient.  L    " 

Patteson,  J.  The  true  ground  upon  which  this  declaration  is  to  be  sup- 
ported, appears  to  me  to  be  that  stated  by  my  brother  Parke,  viz.,  that  the 
seventh  count  is  an  informal  count  in  trover.  BuIq  discharged. 


KIRK  V.  STRICKWOOD.    Jan.  15. 

A  defendant,  prosecated  by  parish  officers  for  disobeying  an  order  of  maintenance^  was 
convicted,  and  sentence  deferred  by  the  court,  with  a  view  to  an  arrangement :  in  the 
meantime  he  was  committed  to  prison,  and  the  officers  demanded  of  him  a  sum  consi- 
derably exceeding  the  amount  of  maintenance  due,  but  part  of  which  was  to  cover  costs. 
A.  paid  part,  and  gave  a  not«  for  the  remainder ;  be  was  then  brought  before  the  court, 
fined  U.  and  discharged.  It  did  not  appear  whether  or  not  the  particulars  of  the 
arrangement  were  communicated  to  the  court,  but  A.  made  no  complaint  when  brought 
up.    In  an  actron  afterwards  brought  upon  the  note : 

Held,  that  no  irregularity  appeared  in  the  compromise,  and  that  the  note  was  legal. 

Assumpsit  on  a  promissory  note  for  19^.  18«.  6«?.,  dated  28th  of  October, 
1830,  payable  to  the  plaintiff,  described  in  the  note  as  overseer  of  the  poor  of 
the  parish  of  St.  Mary,  Whitechapel ;  and  on  counts  for  meat  and  other  neces- 
saries furnished  to  Sarah  Maria  Strickwood  at  the  defendant's  request.  Plea, 
non-assumpsit.  At  the  trial  before  Denman,  C.  J.,  at  the  sittings  in  London 
after  last  Michaelmas  term,  the  facts  appeared  to  be  as  follows : — On  the  30th 
of  August,  1830,  at  the  instance  of  the  parish  officers  of  St.  Mary,  Whitechapel, 
an  order  was  made  by  two  justices  in  petty  sessions,  adjudging  that  the  said 
Sarah  Maria  Strickwood,  therein  stated  to  be  the  defendant's  daughter,  was  un- 
able to  maintain  herself,  and  was  chargeable  to  the  said  parish,  and  that  the 
defendant  was  able  to  maintain  her,  and  requiring  him  forthwith  to  pay  the 
parish  officers  15^.  8«.  for  her  maintenance  down  to  the  *time  of  making  p^ci9o 
the  order,  and  11«.  6c?.  weekly,  so  long  as  she  should  be  chargeable,  or  •■  '** 
till  he  should  be  legally  directed  to  the  contrary.  Not  complying  with  the 
order,  he  was  indicted  for  the  disobedience  at  the  Middlesex  sessions  in  October 

(a)  In  Comyn's  Digest,  Action  upon  the  Case  for  a  Deceipt,  (A.  4,)  it  is  said,  that  case 
lies  if  a  man  procure  a  vexatious  suit ;  as,  if  a  man  sue  a  capias  upon  a  forged  statate, 
and  Fitzherbert,  N.  B.  96,  B.  is  cited.  So  if  a  man  procure  another  to  commence  an  ac- 
tion in  any  court  against  A.  to  vex  him.  F.  N.  B.  98,  N.  So  if  a  man  sue  vexatiouMy^  as 
if  he  sue  in  an  inferior  court,  and  has  judgment  and  execution,  when  the  defendant  knew 
nothing  of  the  suit.    Lut.  67. 
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foUowing,  and  convicted ;  bnt  the  Court  deferred  passing  sentence^  with  a  view 
to  an  arraDgement;  and  in  the  mean  time  he  was  committed  to  prison.  It  was 
there  communicated  to  him  on  behalf  of  the  overseers,  that  40/.  would  be  re- 
qodred  to  settle  the  matter  :  his  wife  raised  20/.,  which  was  paid,  and,  while  still 
in  prison,  he  gave  the  note  in  question  for  the  rest  of  the  demand.  Part  of  the 
{payment,  but  it  did  not  clearly  appear  what,  was  intended  to  cover  costs.  The 
defendant  was  afterwards  brought  before  the  Court,  fined  a  shilling,  and  dis- 
charged, it  being  understood  that  an  arrangement  had  taken  place.  On  the  de- 
fendant's part  it  was  insisted  that  a  note  given  under  these  circumstances  was 
void.    A  verdict  having  been  found  for  the  plaintiff, 

Keily^  by  leave  reserved,  now  moved  for  a  rule  to  show  cause  why  a  nonsuit 
should  not  be  entered.  The  question  will  be,  whether  the  present  case  is  or  is 
not  distinguishable  from  Beeley  v,  Wingfield,  11  East,  46,  where  a  compromise 
of  this  kind  was  allowed  after  conviction ;  but  Lord  Ellenborough  said  there, 
"  If  we  had  seen  any  ground  for  suspecting  that  the  authority  of  the  Court  had 
been  used  as  an  instrument  of  oppression  or  extortion,  we  should  have  watched 
the  case  very  jealously."  The  difference  between  that  case  and  this  is,  that  the 
H1V\  *^"^^  there  were  dictated  by  the  Court.  No  other  party  *is  competent 
■'  to  prescribe  them, (a)  for  the  Court  only  knows  what  the  punishment 
would  be.  If  the  sum  taken  from  the  defendant  here  had  been  merely  that 
charged  in  the  order  of  justices,  or  if  the  precise  grounds  of  the  agreement  had 
been  laid  before  the  sessions,  there  might  have  been  more  reason  for  contending 
that  Beeley  v.  Wingfield,  11  East,  46,  applied :  but  under  the  circumstances 
proved,  the  proceeding  was  irregular,  and  is  not  sanctioned  by  that  case. 

Denman,  C.  J.  I  think  the  distinction  relied  upon  does  not  take  this  case 
out  of  the  authority  of  Beeley  v,  Wingfield,  11  East,  46.  The  defendant,  when 
he  was  brought  up  for  sentence,  had  an  opportunity  of  applying  to  the  Court  if 
he  thought  the  sum  proposed  to  be  taken  from  him  was  too  large.  There  will 
be  no  rule. 

LiTTLEDALXy  J.  The  note  is  prima  facie  good.  It  has  not  been  shewn  that 
the  sum  taken  was  excessive  :  and  the  defendants  might  have  urged  his  objec- 
tions, if  he  had  any,  when  he  was  brought  up  for  judgment  at  the  sessions. 

Taunton,  J.  The  case  is  within  the  principle  of  Beeley  v,  Wingfield,  11 
East,  46.  When  the  defendant  was  brought  up  for  sentence,  I  should  appre- 
M241  ^^^^  ^^^^  ^^  terms  of  the  ^arrangement  must  have  been  communicated 
^   to  the  Court  and  received  their  sanction. 

Patteson,  J.  The  defendant  seeks,  at  a  great  distance  of  time,  to  set  aside 
an  agreement  which  he  had  an  opportunity  of  objecting  to  when  it  was  first  made. 
We  must  presume,  now,  that  it  was  a  fair  and  satisfactory  agreement,  or  else  the 
defendant  would  have  applied  to  the  Court  at  the  time.  Bule  refused. 


KEMP  V,  THOMAS  BURT,  Gentleman,  and  WILLIAM  CURTIS  BURT, 
Gentleman.     Jan,  16.. 

In  an  action  against  attorneys  for  negligence,  it  appeared  that  the  plaintiff  employed  the 
defendants  to  conduct  an  action  for  him  against  a  surveyor  of  turnpike  roads,  for 
alleged  trespasses.  The  surveyor  had  seized  and  impounded  plaintiff's  sheep,  as  having 
been  found  straying  on  the  road :  the  plaintiff  regained  possession  of  them,  by  pro- 
mising the  pound  keeper  to  pay  the  proper  charges,  and  drove  them  home;  on  the  same 
day  the  surveyor  retook  the  sheep  in  the  plaintiff's  field,  and  again  impounded  them. 
The  first  and  second  taking  were  in  Surrey,  but  on  an  intermediate  day  the  sheep  had 

(a)  See  Baker  v,  Townshend,  1  B.  Moore,  120,  where  an  assault,  with  various  other 
iDAtters  in  dispute,  and  costs, were  referred  to  arbitration  by  the  sessions,  after  conviction; 
ftnd  the  Court  of  Common  Pleas  held  it  right.  Secus,  where  a  misdemeanor  wholly  of  a 
public  nature  was  compromised  by  consent  of  the  committing  magistrates,  without  trial. 
Edgcombe  o.  Rodd,  6  East,  294.    See  4  Bl.  Comm.  363,  364. 
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escaped  and  been  impounded  in  Sussex.  The  turnpike  act,  4  G.  4,  c.  95,  8.  Y5,  only 
authorizes  survejors  to  impound  sheep  found  on  a  turnpike  road.  The  general  turn- 
pike act,  3  G.  4,  c.  126,  s.  147,  (incorporated  in  the  above  statute  by  reference)  requires 
that  actions  against  any  person  for  any  thing  done  in  purtuance  of  the  act,  shall  be  com- 
menced within  three  months,  and  the  venue  laid  in  the  county  where  the  cause  of  action 
arose. 

The  attorneys  commenced  the  action  within  three  months,  and  had  a  declaration  drawn 
by  counsel,  who  returned  it  with  an  observation  indorsed,  that  it  would  have  been 
prudent  to  join  two  other  parties.  The  attorneys  thereupon  (with  the  plaintiff's  assent) 
discontinued  the  action,  and  brought  another  after  the  expiration  of  the  three  months, 
laying  the  venue  in  Sussex.  The  declaration  was  settled  by  counsel,  and  the  case 
afterwards  submitted  to  a  special  pleader,  who  gave  as  his  opinion,  that  the  protecting 
clause  of  3  G.  4,  c.  126,  did  not  apply  to  the  trespass  in  seizing  the  sheep  in  the  plain- 
tiff's field.  The  plaintiff  went  to  trial,  and  was  nonsuited  on  account  of  the  action 
being  out  of  time  and  the  venue  improper,  with  leave  to  move,  which  was  donewithoat 
success: 

Held,  that  this  was  not  a  case  of  actionable  negligence  in  the  attorneys. 

QucsrCf  Whether  the  surveyor,  in  making  the  second  seizure,  was  within  the  protection  of 
3  G.  4,  c.  126,  as  acting  in  pursuance  of  that  statute,  or  4  G.  4,  c.  95  :  Held,  that  at  all 
events  there  was  so  much  doubt  on  this  point,  that  the  attorneys,  if  mistaken  upon  it, 
were  not  therefore  culpably  negligent. 

Case  against  attorneys  for  negligence.  The  declaration  stated  that  the 
plaintiff  retained  the  defendants  to  commence  and  prosecute  an  action  for  him 
♦against  one  Silvester,  for  having  seized  certain  sheep  and  cattle  of  the  r*i95 
plaintiff  on  a  turnpike  road  in  Surrey,  and  impounded  the  same,  Silvest€r  L 
being  at  the  time  surveyor  of  the  said  road,  and  acting  as  such  surveyor,  and 
the  sheep,  &c.,  being  alleged  to  have  been  found  straying  on  such  road;  that  it 
was  the  duty  of  the  defendants  to  bring  the  action  within  three  months  of  the 
seizure  and  impounding,  and  lay  the  venue  in  Surrey ;  but  that  they,  having 
commenced  an  action,  improperly  discontinued  the  same  without  the  plaintiff's 
leave,  and  brought  another  action  not  within  three  months,  and  laid  the  venae 
in  Sussex,  by  reason  whereof  the  plaintiff  was  nonsuited,  and  had  108/.  levied 
upon  him  for  costs,  &c.  Plea,  the  general  issue.  At  the  trial  before  Tindal, 
C.  J.,  at  the  Spring  assizes  for  Surrey,  1832,  the  facts  appeared  to  be  as  fol- 
lows : — 

The  sheep  and  cattle  were  taken,  as  above  stated,  by  Silvester,  who  waa 
surveyor  of  the  Horley  and  Cuckfield  turnpike  roads,  on  the  26th  of  April  1828, 
in  Surrey  (near  the  borders  of  Sussex),  and  impounded  at  Horley  in  the  former 
county.  They  afterwards  escaped ;  the  cows  returned  home,  and  the  sheep, 
being  retaken,  were  again  impounded  at  Worth  in  Sussex.  The  poundkeeper 
there,  on  the  29th  of  April,  allowed  the  plaintiff  to  take  them  away,  on  his 
promise  to  pay  what  was  claimed  for  them,  and  the  plaintiff  drove  them  back 
into  Surrey,  where,  on  the  same  day,  Silvester  retook  them  in  a  field  belonging 
to  the  plaintiff,  and  again  put  them  in  the  pound.  Two  persons,  named  Town 
and  Mercer,  assisted  him  in  both  seizures.  The  plaintiff  afterwards  employed 
Messrs.  Burt,  the  present  defendants,  to  bring  an  action  for  the  alleged  ireB- 
passes,  and  they  sued  out  a  writ,  against  Silvester  only,  on  the  2d  of  May  1828. 
♦Instructions  for  a  declaration  were  laid  before  counsel,  indorsed  with  r^ioR 
the  words  Sussex  latitat,  and  the  names  of  the  parties ;  there  was  also  a  ^  '^ 
reference  to  the  statutes  3  G.  4,  c.  126,  s.  123;  4  G.  4,  c,  95,  s.  75,(a)  written 

(a)  By  4  G.  4,  c.  95,  s.  75,  it  is  enacted,  that  "  If  any  horse,  ass,  sheep,  swine,  or  other 
beast  or  cattle  of  any  kind,  shall  at  any  time  be  found  tethered,  or  wandering,  straying, 
or  lying  about  any  turnpike  road,  or  on  any  part  thereof,  (except  on  such  parts  of  any 
road  as  lead  or  pass  through  or  over  any  common  or  waste  or  uninclosed  ground,)  it  shall 
and  may  be  lawful  for  any  surveyor  of  the  road  where  the  same  shall  be  found,  or  any 
other  person  or  persons  whomsoever,  to  seize  and  impound  every  such  horse,  ass,  sheep, 
swine,  or  other  beast  or  cattle,  in  the  common  pound  (if  any)  of  the  parish,  township, 
tithing,  or  place  where  the  same  shall  be  found,  or  in  such  other  place  as  the  trustees  or 
commissioners  of  the  road  where  the  same  shall  be  found  shall  have  provided,  or  shall 
provide  for  that  purpose ;  and  the  said  horse,  ass,  sheep,  &c.,  there  to  detain  until  the 
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upon  the  instructions  by  one  of  the  Messrs.  Bnrt.  The  learned  counsel  drew 
the  deckration,  containing  two  counts,  one  for  the  original  taking  in  the  road, 
the  other  for  the  retaking  on  the  plaintiff^s  premises;  and  he  returned  the 
declaration  (in  November  1828)  with  the  following  observations  indorsed : — "  I 
have  confined  the  declaration  to  the  two  occasions  on  which  the  cattle  were  taken 
away.  It  would  have  been  prudent  to  have  issued  the  writ  against  Silvester's 
two  associates,  and  joined  them  in  the  action,  as  they  were  clearly  co-trespassers 
with  him,  and  their  evidence  therefore  must  be  anticipated  in  his  favour,  and 
will  be  likely  to  be  extremely  prejudicial  to  the  plaintiff."  Messrs.  Burt  then 
wrote  to  the  plaintiff,  stating  that  counsel  recommended  the  two  accomplices  to 
be  joined,  and  asking  what  he,  the  plaintiff,  said  to  it :  and  it  was  determined, 
with  the  assent  of  the  plaintiff,  that  the  action  should  be  discontinued,  and 
«io'*i  ^another  commenced  against  all  the  parties.  A  writ  was  accordingly 
^  sued  out,  in  November  1828,  against  Silvester,  Town,  and  Mercer,  and 
the  declaration  was  amended  by  counsel,  the  names  of  the  two  latter  parties 
being  introduced.  When  the  cause  was  at  issue,  the  trustees  of  the  turnpike 
roads  made  an  offer  of  compromise,  which  the  defendants  advised  the  plaintiff 
to  accept,  being  then  doubtful  as  to  the  result  of  a  trial ;  but  the  plaintiff  refused, 
not  being  satisfied  with  the  terms.  A  case  was  afterwards  laid  before  a  special 
pleader,  with  a  copy  of  the  declaration ;  the  question  proposed  being,  whether 
or  not  the  defendimts  could  avail  themselves  of  the  protection  of  the  general 
tampike  act.(a)  The  gentleman  consulted  gave  as  his  opinion  that,  in  respect 
of  the  latter  seizure,  the  defendants  could  not  avail  themselves  of  that  protection 
either  as  to  the  venue  or  the  limitation  of  the  action.  On  the  trial  at  Lewes,  at 
the  Summer  assizes  1829,  it  was  objected  that  the  action  was  commenced  too 
late,  and  the  venue  improper,  and  the  learned  Judge  who  tried  the  cause  directed 
a  nonsuit  on  both  points,  giving  leave  to  move  that  the  nonsuit  should  be  set 
aside;  which  motion  was  made  in  the  following  term  without  success,  and  the 
defendants  had  execution  for  their  costs. 
*ii)Q-t       Upon  these  facts,  Tindal,  C.  J.  was  of  opinion  that  *the  case  was  one 

"  -'  in  which  Messrs.  Burt,  the  defendants,  might  reasonably  doubt  whether 
that  which  had  been  done  by  the  surveyor,  was  done  in  pursuance  of  the 
8tatute,(2>)  and  he  directed  a  nonsuit,  with  liberty  to  move  to  enter  a  verdict  for 
108^.,  the  amount  of  costs  levied.  A  rule  having  been  obtained  for  this 
purpose, 

Piatt  and  Channdl  now  shewed  cause.  The  nonsuit  was  right,  there  being 
no  evidence  to  go  to  the  jury  of  that  crassa  negligentia  without  which  an 
attorney  cannot  be  subjected  to  an  action  of  this  nature.  If  he  has  shewn  care, 
skill,  and  integrity,  it  is  not  every  inadvertence  or  error  of  judgment  that  will 
render  him  liable  to  an  action.  In  the  present  case  instructions  were  in  the 
first  instance  laid  before  counsel,  with  an  indorsement  calling  his  attention  to 
the  statutes ;  and  he  returned  the  declaration  with  a  suggestion  that  the  other 
trespassers  should  have  been  joined,  but  not  warning  the  parties  that  a  new 

owner  thereof  shall  for  everj  and  each  horse,  ass,  sheep,  &c.,  so  impounded,  pay  the  sum 
of  2s.,  together  with  reasonable  charges  and  expenses,  &c.,to  the  surveyor,"  3  G.  4,c.  126, 
9. 123,  is  not  material  to  this  case. 

(a)  3  6.  4,  c.  126,  s.  147,  which  enacts,  "That  if  any  action  shall  be  commenced  against 
any  person,  for  any  thing  done  in  pursuance  of  this  act,  then  and  in  every  such  case  such 
action  or  suit  shall  be  commenced  or  prosecuted  within  three  months  after  the  fact  com- 
mitted, and  not  afterwards ;  and  the  same  and  every  such  action  or  suit  shall  be  brought 
In  the  county  or  place  where  the  cause  of  action  shall  have  arisen,  and  not  elsewhere :" 
and  if  the  action  be  otherwise  brought,  the  jury  shall  find  for  the  defendant;  and  if  the 
plaintiff  shall  become  nonsuit  or  have  a  verdict  against  him,  the  defendant  shall  have 
treble  costs.     These  provisions  are  kept  in  force  as  if  re-enacted,  by  4  G.  4,  c.  95,  s.  88. 

(6)  During  the  trial  it  was  urged  on  behalf  of  the  defendants,  that  the  second  taking 
was  not  an  act  so  done,  and  therefore  that  the  limitations  as  to  time  and  venue  did  not 
apply ;  but  the  Lord  Chief  Justice  held  that  he  could  not  nonsuit,  because  he  could  not 
say  that  the  former  nonsuit  was  wrong  on  the  very  groond  on  which  it  proceeded. 
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action  would  be  too  late.  Upon  that  suggestion  the  defendants  acted.  The 
suit  being  commenced  anew,  the  declaration  was  again  laid  before  counsel  to  be 
amended.  When  a  doubt  afterwards  arose  of  the  plaintiff's  ultimate  success, 
the  defendants  recommended  his  acceptance  of  a  compromise,  which  he  refused j 
and  the  case  was  then  laid  before  a  special  pleader,  who  encouraged  the  parties 
to  go  on.  Lord  Mansfield  said,  in  Pitt  v.  Yalden,  4  Burr.  2061,  that  an 
attorney  *ought  not  to  be  liable  in  cases  of  reasonable  doubt.  Here  a  r* ioo 
reasonable  doubt  did  exist,  first,  whether  there  was  not  such  a  continued  *- 
detention  as  made  the  surveyor  liable  for  a  trespass  in  Sussex;  and  then, 
whether  the  last  taking  of  the  sheep  in  Surrey  was  "  a  thing  done  in  pursuance 
of  the  act''  3  Gr.  4,  c.  126,  or  whether,  on  the  contrary,  it  was  not  altogether 
irregular  and  unprotected  by  that  statute ;  for  the  sheep  were  seized,  not  on  the 
highway,  but  on  the  plaintiff's  land;  and  if  the  seizure  was  to  be  considered  as 
a  retaking,  that  ought  to  be  on  fresh  pursuit,  which  was  not  the  case  here.  At 
all  events,  this  question,  whether  there  was  sufficient  doubt  upon  the  second 
taking  to  excuse  the  present  defendants,  was  a  point  of  law,  and  it  was  for  the 
Judge  who  tried  the  present  cause  to  decide  it,  and  not  to  leave  it  to  the  jury:  as 
in  actions  for  malicious  prosecution,  if  no  fact  is  disputed,  the  Judge  deternuDos 
the  question  of  probable  cause,  Taylor  v.  Willans,  2  B.  &  Ad.  845.  Now  the 
Judge  at  least  thought  that  point  doubtful,  for  he  directed  a  nonsuit,  reserving 
leave  to  move ;  and  the  question,  arising  upon  two  turnpike  acts,  which  it  waa 
necessary  to  couple  together,  was  one  upon  which  doubt  might  well  arise.  The 
Court  here  called  upon 

Thesiger  contrd.  An  attorney  is  not  bound  to  know  all  the  clauses  of  any 
particular  act  or  acts  of  parliament;  but  here  it  is  plain  that  the  attention  of  the 
defendants  had  been  called  to  the  particular  sections  on  which  the  case  turned, 
and  they  should  have  been  masters  of  those.  They  themselves  gave  a  direction 
to  counsel  by  the  wprds  ^^ Sussex  latitat;"  the  facts  of  the  *case  on  which  r^ioA 
the  venue  depended,  being  well  known  to  them  when  they  did  so.  The  *• 
147th  section  of  3  G-.  4,  c.  126,  is  perfectly  clear  as  to  the  limitation  of  time, 
and  the  first  action  was  brought  sufficiently  soon  :  the  observation  of  counsel  in- 
dorsed on  the  declaration,  was  not  advice  to  withdraw  one  action  and  begin  an- 
other. [Den MAN,  C.  J.  It  was  a  good  reason  for  doing  so,  if  the  law  allowed 
if.]  But  not  for  doing  it  at  all  hazards,  upon  their  own  authority,  and  that  wu 
the  negligence.  It  was  at  least  unsafe  to  do  it,  and  they  were  apprised  of  the 
enactment  which  made  it  so.  This  is  not  a  case,  like  Baikie  v.  Chandless,  3 
Gamp.  17,  turning  upon  a  doubtful  construction  of  a  statute,  only  established 
by  decisions  long  subsequent  to  the  passing  of  the  act.  Assuming  that  the  de- 
fendants had  had  the  specific  advice  of  counsel  to  discontinue  and  bring  a  new 
action,  they  ought  not  to  shelter  themselves  under  that  irresponsible  authority. 
On  such  a  point  as  this  they  ought  to  have  known  whether  or  not  the  advice 
they  received  was  correct,  Godefroy  v,  Dalton,  6  Bingh.  460 :  they  were  an- 
swerable to  their  client  for  the  propriety  of  the  suggestions  on  which  they  acted. 

Den  MAN,  C.  J.  I  think  there  was  in  this  case  no  proof  of  gross  negligence. 
I  entertain  the  greatest  doubt  whether  the  second  action  was  not  properly  brought 
The  first  clearly  was,  bat  the  defendants  were  induced  to  discontinue  that  by  the 
very  reasonable  doubt  which  counsel  suggested  to  them,  whether  certain  par- 
ties who  had  not  then  been  made  defendants,  ought  not  to  have  been  joined: 
the  omission  of  them,  however,*  in  the  first  instance  was  clearly  not  an  ri^Aoi 
act  of  gross  negligence.  As  to  the  second  action,  it  occurs  to  me  that,  *- 
under  the  circumstances,  the  defendant,  Silvester,  was  not  protected  by  the 
statute ;  and  if  that  were  so,  the  action  was  righ^y  brought.  I  think,  then, 
that  here  was,  at  all  events,  no  case  of  culpable  negligence.  There  is  a  difficulty 
in  saying,  if  there  is  any  case  of  negligence,  that  it  shall  not  be  submitted  to  a 
jury,  but  I  think  here  it  could  not  have  gone  to  them. 

LiTTLEDALE,  J.    It  has  been  taken  for  granted  by  the  plaintiff's  counsel  that 
the  defendant  in  the  former  action  was  protected  by  the  8  G.  4,  c.  126,  s.  147, 
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aad  4  0.  4,  0.  95,  s.  75,  and  88.  Bat  as  npon  tbo  seoond  occasion  the  sheep 
vere  DOt  taken  npon  the  highway,  according  to  the  seyentj-fifth  section  of  the 
latter  statate,  it  is  clear  that  he  would  not  have  been  within  the  letter  of  the 
3  G.  4,  c.  126,  8.  147,  as  a  person  sned  '<  for  any  thing  done  in  pursuance  of 
that  act ;"  though  he  might  have  been  entitled  to  the  benefit  of  that  liberal 
cQBstructioB  which  the  Courts  have  sometimes,  bat  not  always,  given  to  clauses 
so  worded.  There  are  cases  where  officers  have  been  held  to  be  within  the  pro- 
tectioa  of  such  clauses,  though  they  have  not  acted  strictly  under  the  authority 
of  the  statutes  ;(a)  and  others  where  such  a  constmction  has  not  been  admitted, 
as  where  actions  have  been  brought  to  recover  bacK  money  improperly  taken.(&) 
Bat  an  attorney  is  not  liable  for  gross  negligence,  if,  looking  at  the  express 
^1001  "^words  of  the  statutes  in  question  here,  he  has  supposed  that  they  would 
"^  be  literally  followed ;  he  is  not  bound  to  know  in  what  cases  the  Court 
voald  put  a  more  liberal  construction  upon  them.  The  Lord  Chief  Justice, 
who  tried  the  present  cause,  appears  to  have  had  some  doubt :  on  the  former 
trial,  the  point  was  reserved :  and  it  appears  that  in  the  course  of  that  cause  the 
present  defendants  were  advised  by  a  special  pleader  that  the  parties  against 
whom  they  were  proceeding  were  not  within  the  protection  of  the  general  turn-- 
pike  act  I  am  therefore  of  opinion  that  an  action  for  negligence  was  not  main- 
tainable, and  that  the  present  rule  must  be  discharged. 

Taunton,  J.  concurred. 

Patteson,  J.  I  am  of  the  same  opinion.  The  only  doubt  I  had  was,  whether 
the  defendants  ought  to  have  discontinued  the  former  action  without  further 
adrice.  But  that  only  brings  it  to  the  question  whether  the  limitation  as  to 
time  in  the  general  turnpike  act  applied,  so  as  to  bar  the  second  action. 

Rule  discharged. 


*433]  *JOHN  PMCB  v.  BA8T0N.    Jan.  17. 

Declantion  stated  that  W.  P.  owed  the  plaintiff  132.,  and  that  in  consideration  thereof, 
and  that  W.  P.,  at  the  defendant's  reqnest,  had  promised  defendant  to  work  for  bim  at 
certain  wages,  and  also,  in  consideration  of  W.  P.  leaving  the  amount  which  might  be 
earned  bjr  him  in  the  defendant's  hands,  be,  the  defendant,  undertook  and  promiBed  to 
pay  the  plaintiff  the  said  sum  of  132.  Averment,  that  W.  P.  performed  his  part  of  the 
afrreement 

Jtidgment  arrested,  because  the  plaintiff  was  a  stranger  to  the  consideration. 

Declaration  stated  that  one  William  Price  was  indebted  to  the  plaintiff  in 
the  sum  of  13^,  being  the  balance  of  a  larger  sum  due  for  the  price  of  a  certain 
timber  carriage  sold  and  delivered  to  him ;  and  that  the  defendant,  in  oonsidera- 
Uon  thereof,  and  in  consideration  that  the  said  William  Price,  at  the  request  of 
the  defendilnt,  had  undertaken  and  faithfully  promised  the  defendant  to  work 
for  him,  the  defendant,  at  certain  wages  agreed  upon  between  them,  and  in  con- 
sideration of  William  Price  leaving  the  amount  which  nriffht  be  earned  by  him 
io  the  defendant's  hands,  he,  the  defendant,  undertook  and  promised  to  pay  the 
plaintiff  the  sum  of  13^.  Averment  that  William  Price  did  work  for  the  de- 
feodant,  and  earned  a  large  sum  of  money,  and  left  the  same  in  his,  defendant's, 
hands.  Breach,  non-payment  to  the  plaintiff  of  13^.  Plea,  non-assumpsit.  The 
plaintiff  having  obtained  a  verdict,  a  rule  nisi  was  obtained  by  Campbell  for  ar- 
resting the  juc^ment,  on  the  ground  that  the  plaintiff  was  a  mere  stranger  to  the 
consideration ;  and  he  cited  Bourne  v.  Mason,  1  Vent.  6,  and  Crow  v.  Boflen, 
1  Str.  502 ;  and  distinguished  the  case  from  Dutton  v.  Poole,  2  Lev.  210,  where 
tenant  in  fee-simple  being  about  to  cut  down  timber  for  his  daughter's  portion, 

(a)  See  Coke  «.  Leonard,  6  B.  ft  G.  351,  where  several  are  cited  by  Baylej  J. 
(t)  See  Irving  v.  Wilson,  4  T.  R.  485.    Moigan  p.  Palmer,  2  B.  &  0.  729. 
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the  defendant,  his  heir  at  law,  in  consideration  of  his  forbearing  go  to  do,  pro- 
mised to  pay  a  sum  of  money  to  the  daughter,  and  the  action  by  the  husbamd  of 
the  daughter  was  held  to  be  well  brought;  but  there,  it  *wafi  said,  there  r^iot 
was  privity  by  blood,  and  the  daughter  was  prejudiced  by  loss  of  her  ^ 
portion. 

Justice  now  shewed  cause.  After  yerdict,  it  will  be  intended  that  eyeiy  thing 
necessary  to  support  the  action  was  proved.  An  act  from  which  the  defendant 
receives  a  benefit,  and  from  which  inconvenience  arises  to  the  plaintiff,  is  a  suf- 
ficient consideration  to  suppo4  an  assumpsit.  Here  there  was  an  advantage  to 
the  defendant,  for  he  had  the  benefit  of  the  labour  of  William  Price,  and  was 
not  bound  to  pay  for  it  until  the  81st  of  March.  Starkey  v.  Mylne,  1  Roll. 
Abr.  32,  pi.  13,  Disbome  v.  Denabie,  1  Roll.  Abr.  31,  pi.  5,  and  Wilson  r. 
Goupland,  5  B.  &  A.  228,  shew,  that  where  there  is  a  privity  between  the  three 
parties,  assumpsit  is  maintainable  without  an  immediate  consideration  from  the 
plaintiff  to  the  defendant.  In  Dutton  v.  Poole,  2  Lev.  210,  and  Curtis  v.  Col- 
lingwood,  1  Yentr.  297,  there  was  no  such  consideration  proceeding  immediately 
from  the  plaintiff  to  the  defendant.  [Patteson,  J.  No  promise  to  the  plaintiff 
is  alleged  -,  but  merely  a  promise  to  pay  the  plaintiff.] 

Campbell,  Solicitor  Qeneral,  (and  Tal/ourd  was  with  him,)  contri,  was  stop- 
ped by  the  Court. 

Denman,  C.  J.  I  think  the  declaration  cannot  be  supported,  as  it  does  not 
shew  any  consideration  for  the  promise  moving  from  the  plaintiff  to  the  de- 
fendant. 

LiTTLEDALE,  J.  No  privity  is  shewn  between  the  plaintiff  and  defendant. 
This  case  is  precisely  like  Crow  v.  Rogers,  1  Str.  592,  and  must  be  governed 
by  it. 

*Taunton,  J.     It  is  consistent  with  all  the  matter  alleged  in  the  r*435 
declaration,  that  the  plaintiff  may  have  been  entirely  ignorant  of  the  ar-  ^ 
langement  between  William  Price  and  the  defendant. 

Patteson,  J.  After  yerdict,  the  Court  can  only  intend  that  all  matters 
were  proved  which  were  requisite  to  support  the  allegations  in  the  declaration, 
or  wluit  is  necessarily  to  be  implied  from  them.  Now  it  is  quite  clear  that  the 
allegations  in  this  declaration  are  not  sufficient  to  shew  a  right  of  action  in  the 
plaintiff.  There  is  no  promise  to  the  plaintiff  alleged.  The  rule  for  arresting 
the  judgment  must  be  made  absolute.  Rule  absolute. 
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By  the  general  turnpike  act,  3  G.  4,  c.  126,  s.  134,  it  is  enacted,  <<that  where  any  action 
shall  be  brought  bj  or  against  any  trustee  of  a  road,  evidence  of  the  trustee  haring 
acted  as  such,  together  with  the  act  of  parliament  bj  which  he  was  appointed,  or  the 
order,  or  a  copy  of  the  order  for  his  appointment  or  election,  m  caae  he  was  hppomUd  vt 
elected  by  the  trueteea^  shall  be  sufficient  proof  of  his  being  a  trustee :" 

Held,  that  the  words  in  ease  he  wae  elected  or  appointed  by  the  trtuteetf  applied  to  CBses 
where  there  was  an  appointment  or  election  de  facto  bj  the  trustees,  in  contra-dls- 
tinction  to  an  appointment  by  the  road  act ;  and,  therefore,  proof  of  a  party  haring 
acted  as  trustee,  and  of  an  order  made  by  the  trustees  for  his  appointment  or  election, 
was  sufficient ;  and  that  even  under  a  local  act,  whereby  the  appointment  of  new 
trustees,  on  death  or  removal,  was  required  to  be  under  the  hands  and  seals  of  fire  of 
the  old  trustees,  and  although  it  was  shewn  that  the  order  for  such  appointment  was 
not  so  mad^. 

Ejectment  by  mortgagee  of  tolls  and  toll-houses  against  the  lessee.  At  tbc 
trial  before  Littledale,  J.,  at  the  Stafford  Sprine  assizes^  1832^  the  plaintiff 
proved  by  the  attesting  witness,  the  execution  of  the  mortgage-deed  of  the  tolb, 
toll-houses,  and  toll-gates  on  the  27th  of  October,  1829,  by  five  trustees,  ]!ilr. 
B.  Haywood  being  one  of  them ;  and  further,  that  he  and  the  other  four  had 
aoted  as  such  for  eight  or  nine  years.    The  defence  was;  that  Haywood  was  not 
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*4361  ^^^  appointed  a  trustee.  *By  the  local  acts  for  making  and  repairing 
-^  the  road  from  Lawton  in  Cheshirei  to  Burslem  and  Newcastle-under- 
Lyne  in  the  eonntj  of  Stafford,  the  trustees,  or  any  five  or  more  of  them,  on 
the  death  or  refusal  to  act  of  a  trustee,  had  power  to  appoint  or  elect  bj  writing 
under  their  hands  and  seals  any  other  person  qualified  as  therein  mentioned, 
and  these  (which  were  declared  to  be  public)  acts  required  that  all  securities  on 
the  tolls,  toll-houses,  or  toll-gates  should  be  executed  oy  five  trustees.  To  shew 
that  Haywood  had  not  been  appointed  under  the  hands  and  seals  of  the  trustees, 
their  books  were  offered  in  evidence  by  the  defendants.  They  were  objected  to 
on  the  ground  that  the  trustees  were  estopped  by  their  own  deed  from  disputing 
its  validity.  Littledale,  J.,  was  of  opinion  that  although  an  individual  might 
be  estopped,  yet  as  the  mortgage  was  the  creature  of  the  act  of  parliament,  and 
the  trustees  acted  not  for  their  own  benefit,  but  for  that  of  the  public,  they  were 
not  estopped ;  he  therefore  admitted  the  evidence,  and  the  following  entry  was 
read : — "  At  a  meeting  held  the  14th  of  August,  1821,  dulv  convened,  it  was 
ordered  that  certain  persons  therein  named  (Mr.  R.  Haywood  being  one  of  them) 
be  elected  trustees  for  putting  in  execution  the  powers  of  the  several  acts  of  par- 
liament relating  to  the  road,  in  the  room  of"  several  persons  therein  named, 
who  were  dead,  or  refused  to  act.  This  order  was  not  under  the  hands  and  seals 
of  the  trustees,  but  was  signed  by  their  clerk.  The  learned  Judge  was  of  opinion 
that  there  was  no  legal  appointment  of  Hay  wood  by  this  entry,  and  consequently 
that  the  mortgage-deed  was  not  executed  by  five  trustees,  as  required  by  the  act; 
and  Campbell  then  contended  that  the  jury  might  presume  an  appointment 
^iq^l  under  seal.  *The  learned  Judge  thought  that  there  was  no  ground  for 
'-^  making  such  presumption,  and  nonsuited  the  plaintiff.  A  rule  nis 
having  been  obtained  for  setting  aside  the  nonsuit,  i 

Tai/ourd  now  shewed  cause.  Haywood  was  not  legally  appointed  trustee, 
and  if  that  be  so,  then  the  other  trustees  are  not,  by  reason  of  their  having 
been  parties  to  the  mortgage-deed,  estopped  from  insisting  on  the  illegality  of 
their  deed,  for  the  general  principle  that  a  party  is  estopped  by  his  own  deed, 
does  not  apply  to  a  case  where  he  is  a  trustee,  acting  not  for  his  own  benefit, 
bat  for  that  of  the  public,  Fairtitle  dem.  Mytton  v.  Gilbert,  2  T.  R.  169.  Then 
if  Haywood  was  not  a  trustee,  it  follows  that  the  mortage  was  by  four  instead 
of  five  trustees,  and  consequently  that  it  is  void.  It  will  be  said  that  evidence 
of  Haywood's  having  acted,  and  of  the  order  made  for  his  appointment,  was 
sufficient,  and  the  3  G.  4,  c.  126,  s.  134,  will  be  relied  on.  It  enacts,  that  in 
all  cases  where  any  action  shall  be  brought  against  any  trustee  or  trustees  of  a 
tnmpike  road,  evidence  of  such  trustee  or  trustees  having  acted  as  such,  to- 
gether with  the  act  of  parliament  by  which  he  or  they  was  or  were  appointed, 
or  the  order  or  a  copy  of  the  order  for  his  or  their  appointment  or  election,  tin 
ctue  he  or  they  vxu  or  were  appointed  or  elected  by  the  trustees,  shall  be  sufficient 
proof  of  his  or  their  being  a  trustee  or  trustees.  That  section,  therefore,  makes 
the  order,  or  a  copy  of  the  order,  evidence  of  a  party's  being  a  trustee,  in  case 
*4381  ^  ^^^  appointed  or  elected  by  the  other  trustees.  Here  Haywood  never 
-'  was  appointed  by  the  trustees,  because  the  local  act  requires  that  such 
appointment,  to  be  valid,  should  have  been  under  their  hands  and  seals.  That  . 
provision  not  having  been  complied  with,  the  plaintiff  is  not  aided  in  this  case 
by  the  134th  section  of  the  general  turnpike  act. 

Campbell,  Solicitor-General,  and  Rithards  contra.  The  manifest  intention 
of  the  lesislature  was,  that  wherever  a  trustee  was  appointed  by  surviving  trus- 
tees, his  having  acted  as  such,  and  the  order  for  his  appointment,  should  be  suf- 
ficient evidence  of  his  being  a  trustee.  The  local  act  says  that  the  appointment,, 
not  the  order  for  it,  shall  be  under  seal.  The  general  turnpike  act  3  G.  4,  c. 
126,  s.  66,  authorizes  the  surviving  trustees,  upon  the  death,  bankruptcy,  or 
insolvency  of  a  trustee,  to  elect  and  appoint  another;  and  that  every  person 
who  shall  be  elected  and  appointed  a  trustee  pursuant  to  the  directions  of  the 
act,  shall  act  with  the  surviving  trustees  in  execution  thereof  to  all  intents  and 
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parposGS  as  if  he  had  been  therein  named  and  appointed  a  trustee.  [  Tal/ourd, 
The  order  for  the  appointment  of  Haywood  was  made  before  the  6th  of  Augngt, 
1822,  when  that  act  passed.]  Section  4,  after  reciting  that  it  is  of  great  im- 
portance that  one  uniform  system  should  be  adhered  to  in  the  laws  for  regulat- 
ing turnpike  roads  throughout  the  kingdom,  enacts,  '^  that  all  the  proTisions  in 
this  act  contained  shall  be  construed  to  extend  to  aJI  acts  of  parliament  now  in 
force  or  which  shall  hereafter  be  passed  for  making  or  maintaining  any  turnpike 
road.''  In  Pritchard  v.  Walker,  3  Car.  &  P.  212,  which *wa8  an  action  pirjon 
against  the  trustee  of  a  turnpike  road,  an  order  of  trustees  which  ought  I- 
to  have  been  signed  by  five  being  produced,  the  plaintiff  proposed  to  shew  that 
one  of  the  five  who  signed  the  order  was  not  trustee,  because  he  had  not  quali- 
fied himself  to  act  by  taking  tbe  oath  prescribed  by  the  3  G.  4,  c.  126,  s.  62; 
but  Vaughan,  B.  refused  to  receive  such  evidence.  The  134th  section  provides 
that  the  modes  of  proof  there  pointed  out  shall  be  sufficient  in  two  cases :  the 
first  where  the  party  is  named  a  trustee  in  the  local  act,  and  the  second,  where 
he  is  appointed  or  elected  by  the  other  trustees.  The  words  in  case  he  or  they 
were  appointed  or  elected,  refer  to  an  appointment  or  election  de  facto,  and  Dot 
to  a  regular  legal  appointment.  If  that  were  not  so,  the  latter  provision  would 
be  wholly  nugatory,  for  it  would  be  necessary  in  every  case  to  prove,  besides 
the  order,  a  legal  appointment.  But,  secondly,  the  defendants,  who  claim  under 
the  trustees,  are  estopped  by  their  deed  (which  treats  those  who  executed  as 
trustees)  from  saying  that  Haywood  was  not  a  trustee.  Fairtitle  dem.  Mytton 
V.  Gilbert,  2  T.  R.  169,  only  shews  that  trustees  cannot  by  their  acts  annul  an 
act  of  parliament;  but,  although  the  trustees  may  say  that  the  act  which  they 
had  done  as  trustees  was  not  authorized  by  the  act  of  parliament,  the  defendants, 
are  estopped  from  saying  that  those  who  acted  as  such  were  not  duly  appointed. 
Further,  the  fact  of  Haywood  having  acted  as  a  trustee  for  so  many  years  was 
evidence  from  which  the  jury  might  presume,  if  necessary,  that  an  order  under 
seal  had  been  made. 

^Denman,  C.  J.  The  rule  for  setting  aside  the  non-suit  must  be  pi:uc\ 
made  absolute,  and  I  am  happy  that  we  can  come  to  that  conclusion  on  ^ 
legal  grounds,  for  it  would  be  extremely  mischievous  as  affecting  the  value  of 
these  securities  if  an  objection  like  the  present  could  prevail.  I  think  that, 
according  to  the  true  construction  of  the  134th  section  of  the  general  tunipike 
act,  proof  of  Haywood's  having  acted  as  a  trustee,  and  of  the  order  made  by 
the  other  trustees  for  his  appointment  or  election,  was  sufficient  evidence  of  his 
being  a  trustee;  and,  consequently,  that  he  was  a  trustee  at  the  time  when  he 
executed  the  mortgage  deed.  The  only  doubt  suggested  arises  upon  the  words 
"in  case  he  or  they  was  or  were  appointed  or  elected  by  the  trustees;"  but  I 
think  those  words  may  be  taken  to  refer  to  all  cases  when  an  order  has  in  fact 
been  made  by  the  remaining  trustees  for  the  appointment  or  election  of  a  new 
one. 

LiTTLEDALE,  J.  I  am  inclined  to  think  the  trustees,  acting  in  the  execution 
of  a  public  trust  under  an  act  of  parliament,  are  not  estopped  from  saying  that 
this  deed  is  not  their  own  act.(a)  It  is  unnecessary,  however,  to  decide  that 
point,  because  it  seems  to  me  that  the  134th  section  of  the  general  turnpike  act 
pats  an  end  to  the  ca^.  One  question  is,  whether  the  clause  has  a  retrospect] to 
effect.  I  think  it  has,  and  that  it  applies  to  an  order  or  appointment  made 
before  that  act  passed.  Another  question  is,  whether  it  was  intended  to  apply 
to  all  cases  where  an  order  was  made  by  the  trustees  for  the  appointment  or 
election  of  a  new  trustee,  or  only  to  *Cases  where  there  was  an  actual  ^^sn 
valid  appointment  of  such  trustee.  If  it  applied  to  the  latter  case  only,  »- 
it  would  be  wholly  useless,  because,  after  proving  an  order  made  by  the  trustees 
for  an  appointment,  it  would  also  be  necessary  to  prove  a  regular,  valid  appoint- 
ment.    I  think  it  is  manifest  that  the  legislature  intended  to  make  the  order  of 

fo)  See  The  Stratford  and  Moreton  Railway  Company  v.  Stratton,  2  B.  &  Ad.  511.    Hill 
«.  The  Proprietors  of  the  Manchester  Water  Works.  Ibid,  544. 
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the  troBtees  e^denoe,  and  consequently  that  the  latter  provision  in  the  134  th  sec- 
tion applies  to  all  cases  where  an  order  has  been  made  by  the  trustees  for  the 
appointment  or  election  of  a  trustee.  ^Consequently,  evidence  of  Haywood's 
having  acted  as  a  trustee,  and  of  the  order,  or  a  copy  of  the  order  for  his  ap- 
pointmenty  was  sufficient  proof  his  being  a  trustee. 

Taunton,  J.  I  also  think  that  the  rule  should  be  made  absolute,  and  my 
opinion  proceeds  simplv  upon  the  construction  of  the  134th  section  of  the  gen- 
eral turnpike  act.  I  abstain  from  giving  any  opinion  on  the  point  of  estoppel, 
in  consequence  of  what  fell  from  the  Court  in  Fairtitle  dem.  Mytton  r.  Gilbert, 
2  T.  R.  169.  I  think  that  the  134th  section  was  intended  to  make  the  different 
modes  of  proof  there  pointed  out  sufficient  evidence  of  the  party's  being  a  trus- 
tee, and  to  render  unnecessary  any  ulterior  inquiry  as  to  his  qualification.  Ac- 
cording to  the  argument  for  the  defendant,  after  the  proof  stated  in  the  latter 
part  of  that  clause  were  given,  it  would  be  necessary  to  shew  a  regular  appoint- 
ment K  that  were  so,  the  clause  would  be  a  dead  letter.  The  words  <'  in  case 
he  or  they  was  or  were  appointed  or  elected  by  the  trustees,"  may  be  construed 
^un-]  to  ^PP^y  to  a  case  where  there  ^has  been  an  appointment  or  election 
"^  de  facto.  Then  Haywood's  having  acted  for  nine  yea^  was  prim&  facie 
evidence  of  his  having  been  appointed  a  trustee,  and  the  having  been  so  ap* 
pointed  and  elected  will  satisfy  the  words  of  the  clause :  and  there  was  sufficient 
proof  of  his  having  been  appointed  de  facto. 

Patteson,  J.  The  words  "  in  case  he  or  they  was  or  were  appointed  or 
elected  by  the  trustees,"  apply  to  the  case  where  the  party  is  not  named  trustee 
in  the  local  act,  but  appointed  after  the  passing  of  it.  The  order  for  appoint- 
ment is,  in  the  very  clause,  distinguished  by  the  legislature  from  the  appointment 
itself.  If  the  local  act,  in  this  case,  had  said  that  the  order  for  the  appointment 
of  a  trustee  should  be  under  the  hands  and  seals  of  five  trustees,  there  would 
be  more  weight  in  the  argument  for  the  defendant. 

Denman,  C.  J.  If  the  meaning  of  the  words  were  that  contended  for  by 
the  defendant,  the  proof  of  an  actual  legal  appointment  could  never  be  dispensed 
with.  The  construction  would  be  most  rigid,  whereas  I  thmk  it  ought  to  be 
liberal,  in  order  to  further  the  manifest  intention  of  the  legislature  to  dispense 
with  the  formal  proof  which  might  otherwise  be  required.        Rule  absolute. 


♦443]  *BmD  v.  BOULTER.     Jan.  17. 

In  Assumpsit  by  an  anctioneer  against  a  purchaser,  for  goods  sold,  an  entry  in  the  sale 
book  bj  the  aactioneer's  clerk,  who  attended  the  sale,  and,  as  each  lot  was  knocked 
clown,  named  the  purchaser  aloud,  and  on  a  sign  of  assent  from  him,  made  a  note  ac- 
cor.lingly  in  the  book,  is  a  memorandum  in  writing  by  an  agent  lawfully  authorized, 
within  sect.  17,  of  the  statute  of  frauds.  For  the  clerk  is  not  identified  with  the  auc- 
tioneer, (who  saes,)  and  in  the  business  which  ho  performs,  of  entering  the  names,  &c., 
Le  Is  impliedly  authorized  by  the  persons  attending  the  sale,  to  be  their  agent. 

AssrMPSTT  for  goods  sold  and  delivered,  and  goods  bargained  and  sold.  Plea, 
the  general  issue.  At  the  trial  before  Littledale,  J.  at  the  Hereford  Spring  as- 
tizes,  1882,  it  appeared  that  the  goods  in  question  (wheat,  the  property  of  one  Smith) 
were  a  lot  sold  at  an  auction,  and  knocked  down  to  the  defendant  by  the  plaintiff, 
who  was  the  auctioneer,  at  a  price  exceeding  10/.  The  course  pursued  at  this 
sale  was,  that  the  parties  as  usual  signified  their  biddings  to  the  auctioneer,  who 
repeated  them  aloud;  and  when  the  hammer  fell,  one  Pitt,  who  attended  as  the 
auctionocr's  clerk,  called  out  the  name  of  the  purchaser,  and,  if  the  party  as- 
sented, made  an  entry  accordingly  in  the  sale-book.  In  the  present  instance,  the 
auctioneer  having  named  the  defendant  as  the  purchaser,  Pitt  said  to  him,  "Mr. 
Boulter,  it  is  your  wheat  j"  the  defendant  nodded,  and  Pitt  made  the  entry  in  his 
xight,  he  being  then  within  the  distance  of  three  yards.  The  question  was,  whether 
a  note  or  memorandum  of  the  bargain  had  been  made,  pursuant  to  29  Car.  2, 
0.  3,  3.  17,  by  the  party  to  be  charged,  or  his  agent  thereunto  lawfully  author- 
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ized.     A  verdict  was  taken  for  the  plaintiff,  and  leave  given  to  move  to  enter  a 
nonsuit.     A  rule  nisi  having  been  obtained  for  that  purpose. 

The  Solicitor  General  (with  whom  was  Wliatdei/)  now  shewed  cause.  It  is 
still,  perhaps,  vexata  quscstio,  whether  sales  by  auction  are  within  the  Bcven- 
teenth  *section  of  the  statute  of  frauds  at  all  ;(a)  but  it  is  not  necessary  r*i4i 
to  discuss  that  point.  The  objection  taken  on  the  other  side  was,  that,  ^ 
under  the  seventeeth  section,  one  contracting  party  cannot  constitute  the  other 
his  agent,  to  sign  the  memorandum  (which,  it  was  said,  was  the  effect  of  the 
present  transaction ;)  and  Wright  v.  Dannah,  2  Campb.  203,  and  Farebrotber  r. 
Simmons,  5  B.  &  A.  333,  were  cited.  In  the  first  of  those  cases,  Lord  Ellen- 
borough  held,  that  the  agent  who  signed  the  memorandum  must  be  a  third  person, 
and  not  one  of  the  contracting  parties;  and,  in  the  other,  Abbott,  C.  J.  referring 
to  Wright  V.  Dannah,  held,  that  an  auctioneer's  signature  was  not  sufficient, 
where  he  sued  as  one  of  the  parties  to  the  contract.  But  the  doctrine  of  these 
cases  is  not  borne  out  by  the  words  of  the  statute ;  and,  at  common  law,  there 
is  nothing  to  prevent  one  contracting  party  from  being  the  agent  of  the  other; 
an  obligor,  for  instance,  from  giving  an  obligee  a  power  of  attorney  to  execute 
a  bond  for  him;  a  lessee  from  executing  a  lease,  as  attorney  of  the  lessor;  a 
party  from  acceptii^  a  bill  by  procuration,  payable  to  his  own  order ;  assuming 
the  authority  in  each  case  to  be  complete,  which  would  be  matter  of  evidence. 
It  was  admitted  here,  that  Smith,  the  owner  of  the  goods,  might  have  main- 
tained the  action.  But  the  defendant  is  either  bound  by  the  contract  origmallj, 
or  not  bound :  if  he  is  bound,  it  does  not  matter  by  whom  the  action  is  brought, 
so  that  it  is  a  party  entitled  to  enforce  the  contract  by  action ;  aud  this  was  the 
view  taken  by  the  learned  Judge  at  the  trial.  But  there  is  no  need  to  contest  the 
cases  cited.  Here  the  memorandum  was  not  signed  by  the  auctioneer,  who  sues, 
but  by  another  party,  *Pitt,  who  signed  the  contract  by  the  defendant's  p^ic 
immediate  authority.  If  it  is  rightly  held,  that  a  contracting  party  can-  *■ 
not  be  the  agent  to  sign  under  section  17,  that  restriction  will  sorely  not  be 
extended  to  his  clerk.     The  Court  here  called  upon 

Ludlow  J  Serjt.  and  Justice,  contrd.  To  decide  in  favour  of  the  plaintiff,  the 
Court  must  overrule  Farebrotber  v,  Simmons,  5  B.  &  A.  333.  It  is  not  dis- 
puted, that,  if  Smith  had  sued,  an  entry  by  the  auctioneer  would  have  been  a 
sufficient  memorandum  to  bind  the  purchaser ;  so  also  would  an  entry  by  his 
clerk.  In  Henderson  v,  Bamewall,  1  Y.  &  J.  389,  Hullock,  B.  observed,  that 
"  an  auctioneer's  clerk,  who  writes  down  the  name  of  the  buyer  in  his  presence, 
is  the  agent  of  both  parties."  But  then,  whether  the  auctioneer  or  the  clerk 
sign,  the  same  objection  arises,  that  the  memorandum  is  signed  by  one  of  the 
contracting  parties,  who  is  plaintiff  in  the  suit ;  for  the  clerk's  signature  is  that 
of  his  master.  [Littledale,  J.  Then  you  would  say,  that  an  auctioneer  can, 
in  no  case,  bring  an  action  like  this  in.  his  own  name.]  He  is  not  obliged  to 
sue ;  the  vendor  may.  If  the  auctioneer  makes  himself  the  plaintiff,  he  most 
take  the  consequent  disadvantages.  [Taunton,  J.  May  not  the  vendor  have 
two  agents;  one  to  extol  the  commodity,  the  other  to  do  the  mechanical  work 
of  making  the  memorandum  in  the  sale-book?]  The  latter  is  an  essential  part 
of  the  auctioneer's  duty;  the  clerk,  in  doing  it,  represents  him;  and  it  was 
proved  in  this  case,  that  Pitt  was  the  clerk  and  servant  of  Bird.  His  receipt 
for  money  would  have  been  that  of  Bird,  and  *would  have  charged  Bird  ^ 4ig 
and  not  Pitt  himself,  Edden  v.  Read,  3  Camp.  339.  The  auctioneer,  in  L 
this  case,  on  knocking  down  the  lot,  says,  "It  is  Mr.  Boulter's"  (the  defendant); 
and  the  clerk  writes ;  that  is,  in  effect,  that  the  auctioneer  writes  by  the  hand 
of  his  clerk.  If  not,  where  is  the  memorandum  by  an  agent  lawfully/  autJiorizcd? 
for  there  was  no  attempt  at  the  trial  to  establish  a  distinct  agency  in  the  clerk. 
And  if  the  signature  is  to  be  made  available  as  that  of  the  auctioneer  given  by 
the  hand  of  his  clerk,  Wright  v.  Dannah,  2  Camp,  203,  and  Farebrotber  r. 

(a)  Bat  see  Kenworthy  v.  Schofield,  2  B.  &  G.  945. 
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Simmons,  5  B.  &  A.  333,  &pplj-  rPATTESON,  J.  In  Blore  v.  Sutton,  3  Mer. 
237;  (see  Coles  v.  Trecothick,  9  Yes.  jun.  235);  the  signature  of  an  agent's 
clerk  acting  for  and  under  the  direction  of  the  aeent,  in  a  case  within  sect.  4  of 
the  statute,  was  held  not  to  be  a  memorandum  bj  the  authorized  agent  of  the 
princ^.]  The  dictum  of  Hullock  B.  in  Henderson  v,  Bamewall,  1  T.  &  J. 
389,  contradicts  this.  [Patteson,  J.  That  was  not  called  for  by  the  case 
before  the  Court.]  In  a  sale  by  auction  the  knocking  down  constitutes  the 
contract;  the  entry  is  a  requisite  superadded  by  the  statute,  but  it  is  not  a  dis- 
tiDct  ti^msaction.  [Littledale,  J.  May  it  not  be  said  that  the  clerk  is  con- 
stituted a  deputy  by  all  the  room?]  He  goes  to  the  sale  in  a  definite  character, 
hired  to  act  for  a  particular  master;  he  could  not  sue  any  other  person  for  work 
and  kbour;  and  me  auctioneer  might  sue  for  labour  done  by  his  clerk.  The 
clerk  acts  as  a  mere  automaton  under  the  direction  of  the  auctioneer. 

Denman,  C.  J.  I  think  this  case  is  distinguishable  from  Wright  v.  Dannah, 
*4471  ^  Camp.  203,  and  Farebrother  r.  Simmons,  *5  B.  &  A.  333;  and  it 
^  appears  to  me  that  the  clerk  was  not  acting  merely  as  an  automaton,  but 
as  a  person  known  to  all  engaged  in  the  sale,  and  employed  by  any  who  told  him 
to  put  down  his  name.  Without,  therefore,  interfering  with  the  cases  that  have 
be^  cited,  I  think  this  rule  must  be  discharged. 

Littledale,  J.  With  respect  to  the  case  relied  upon  in  support  of  the  rule, 
there  is  certainly  a  difficulty  in  saying  tliat  a  purchaser  shall  be  bound  by  a 
contract  or  not,  aS  the  action  is  brought  by  one  party  or  another.  It  is,  indeed, 
irregular  that  the  real  buyer  or  real  seller  should  make  the  other  party  his  agent 
to  sign  a  memorandum  under  the  statute ;  but  when  that  is  done  through  a 
third  person  the  objection  is  removed*  An  auctioneer  is  enabled  by  law  to  sue 
the  purchaser,  but,  according  to  the  rule  insisted  upon  for  the  defendant,  an 
action  of  this  kind  could  not  be  maintained  by  the  auctioneer.  I  think  that  a 
clerk  employed  as  Pitt  was  in  this  case,  must,  in  an  action  brought  by  the 
auctioneer,  be  considered  as  his  agent  for  the  purpose  of  taking  down  the  names, 
and  also  as  the  agent  of  the  several  persons  in  tne  room  for  the  same  purpose, 
and  to  prevent  the  necessity  of  each  purchaser  coming  to  the  table  to  make  the 
entry  for  himself. 

Taunton,  J.  I  very  much  agree  with  my  Brother  Littledale  as  to  the 
difficalty  in  Farebrother  v.  Simmons,  5  B.  &  A.  .333.  But  there  is  no  necessity 
to  overrule  that  case.  The  Chief  Justice  there  says,  in  the  close  of  his  judg-. 
ment,  <' Wright  9.  Dannah  fortifies  the  conclusion  at  which  I  have  arrived,  viz., 
*4481  ^^^  ^^  agent  contemplated  *by  the  legislature,  who  is  to  bind  a 
^  defendant  by  his  signature,  must  hd  some  third  person,  and  not  the  other 
contracting  party  on  the  record.''  It  is  a  sufficient  distinction  between  that 
case  and  this,  that  in  the  former  the  auctioneer,  whose  signature  was  relied  upon, 
vas  the  party  suing;  here  the  signature  is  by  a  third  person.  I  would,  how- 
ever, go  farther  than  this.  Under  the  circumstances,  I  think  Pitt  may  be  con- 
sidered to  have  been  the  agent  of  the  vendor.  It  ia  not  necessary  to  suppose 
that  the  vendor  rested  a  particular  confidence  in  the  auctioneer  for  the  purpose 
of  putting  down  the  names  in  the  sale-book.  He  may  be  taken  to  have  consti- 
tuted that  person  his  agent  for  the  making  of  such  entries,  whom  the  auctioneer 
might  choose  to  appoint.  If  so,  Pitt  was  agent  for  the  vendor,  and  also  for  the 
persons  in  the  room  who  saw  him  acting  as  he  did  under  the  auctioneer,  and  by 
their  acquiescence  constituted  him  their  agent  for  the  business  which  they  saw 
him  performing.  At  all  events  he  is  a  third  person,  and  not  a  contracting  party 
on  the  record. 

Patteson,  J.  It  is  not  necessary  here  to  overrule  Farebrother  r.  Simmons, 
5  B.  &  A.  333.  It  may  be  correct  to  say,  as  there  laid  down,  that  the  signature 
muat  be  by  a  third  person,  and  not  by  a  contracting  party  on  the  record.  Here 
it  was  so.  According  to  the  evidence,  Pitt  was  seen  by  all  the  parties  at  the 
sale  making  the  entries  in  the  sale-book;  it  was  inconvenient  that  each  purchaser 
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shoald  come  to  the  table  for  that  purpose,  and,  by  nodding  as  the  names  were 
called,  tbey  aathoriEed  him  to  act  as  he  did.  Rale  discharged. 
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Declaration  ("in  a  plea  of  trespass  on  the  case/')  stated  that  the  defendant,  intending  to 
injure  the  plaintiff  in  his  good  name,  and  to  cause  his  dwelling-house  to  be  searched 
for  stolen  goods,  and  to  procure  him  to  be  imprisoned,  went  before  a  justice,  and  falsely^ 
maliciousij,  and  without  probable  cause,  charged  that  certain  specified  goods  of  de- 
fendant had  been  feloniously  stolen,  and  that  be  suspected  that  the  aaid  goods  weie 
concealed  in  the  plaintiff's  dwelling-house  \  and  upon  tuck  charge  the  defendant  procured 
the  justice  to  grant  a  warrant,  authorizing  a  constable,  with  necessary  assisUmce,  to 
enter  the  plaintiff's  house  to  search  for  the  «auf  goods;  and  the  defendant,  with  other 
persons,  caused  and  procured  the  dwelling-house  of  the  plaintiff  to  be  searched  aod 
rummaged  for  the  said  goods  bj  such  persons,  and  the  door  of  svch  boose  and  a  pantry 
there  to  be  broken  to  pieces,  and  the  plaintiff  and  his  family  to  be  dist^irbed  ia  posses- 
sion, and  his  goods  to  be  carried  away.  The  general  conclusion  was,  that  by  means  of 
the  premises,  the  plaintiff  was  injured  in  his  good  name  and  trade,  put  to  expense,  aoQ 
hindered  in  his  business.    A  count  in  trover  was  added : 

Held,  on  general  demurrer,  by  Taunton  and  Patteson,  Js.,  Littledale,  J.,  dissentiente,  that 
the  acts  of  violence  allegred  to  have  been  committed  m  the  house,  appeared  sufficiently 
by  the  declaration  to  have  been  acts  done  in,  pursuance  of  the  wirrant,  and  in  conse- 
quence of  the  charge  made  by  the  defendant,  and  that  they  were  stated  as  mere  matter 
of  aggravation;  and  consequently  that  the  whole  count  containing  this  statement 
was  in  case. 

Declaration  stated  that  the  plaintiff  complaiired  of  the  defendant  being  id 
the  custody,  &c.,  of  a  plea  of  trespass  on  the  case;  it  then  alleged  that  the  pkin- 
tiff  had  not  ever  been  gnilty,  or  until,  &c.,  been  suspected,  of  felony,  or  of  having 
stolen  goods  concealed  upon  his  premises,  by  means  whereof  he  had  deservedly 
obtained  the  good  opinion,  &c.,  and  was  acquiring  great  profits  in  his  trade  of  a 
batcher,  yet  the  defendant  contriving  and  maliciously  intending  to  injure  the 
plaintiff  in  his  good  name,  &c.,  and  to  cause  his  dwelling-house  to  be  searched 
for  stolen  goods^  and  also  to  cause  him  to  be  imprisoned  and  detained  in  prison 
for  a  long  time,  and  to  oppress  and  ruin  him  in  his  business  and  otherwise,  there- 
tofore, to  wit  on  the  3d  of  May,  1832,  at,  &c.,  went  and  appeared  before  one  C  G. 
M.,  a  justice  of  the  peace  for  the  countv  of  Leicester,  and  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause  whatsoever,  charged  and  alleged 
that  certain  cart-wheels,  the  property  of  the  defendant,  had  by  some  person  cr 
persons  unknown  been  feloniously  stolen,  and  that  he,  the  *defendant,  r*4rA 
nad  probable  cause  to  suspect,  and  did  suspect,  that  the  said  goods  were  i- 
ooncealed  in  the  dwelling-house  of  the  plaintiff,  and  upon  such  charge  the  de- 
fendant then  and  there  falsely  and  maliciously,  and  without  any  reasonable  or 
probable  cause  whatsoever,  caused  and  procured  the  said  justice  to  make  and 
grant  his  warrant  under  his  hand  and  seal,  thereby  authorizing  and  requiring  a 
certain  constable,  to  whom  the  warrant  was  directed,  with  necessary  assistance, 
to  enter  in  the  day  time  into  the  said  dwelling-house  of  the  plaintiff,  there  to 
search  for  the  said  goods,  and  if  the  same  should  be  found  on  such  search,  to 
bring  them,  and  also  the  body  of  the  plaintiff,  before  the  said  0.  G.  M.,  &c.; 
and  the  said  defendant,  with  other  persons,  then  and  there  falsely  and  mali- 
ciously, and  without  any  reasonable  or  probable  cause  whatsoever,  caused  and 
procured  the  dwelling-house  of  the  plaintiff  to  be  searched  and  rummaged  for  the 
taid  goods  by  the  said  defendant(a)  and  the  said  other  persons,  and  the  door  of 
the  said  dwelling-house,  of  great  value,  to  wit,  &c.,  to  be  with  force  and  arror, 
&c.,  broken  to  pieces,  damaged,  and  spoiled,  and  also  a  certain  pantry  of  and  In- 
longing  to  the  said  dwelling-house,  of  great  value,  to  wit,  &c.;  to  be  demolished 

(a)  So  in  the  declaration :  see  p.  459,  post. 
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and  broken ;  and  also  then  and  there  caused  and  procured  the  plaintiff  and  his 
fiunilj  to  be  greatly  disturbed  and  disquieted  in  the  possession  of  his  said  dwell- 
ing-house, and  divers  goods  and  chattels^  to  wit,  certain  cart  wheels  of  the  plain- 
tiff, of  the  yalue,  &c.,  to  be  taken  and  carried  awaj  therefrom;  and  the  said  de- 
fendant further  contriving,  &c.,  on  the  5th  of  May,  1832,  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause,  procured  the  said  warrant  to  be 
tA^sii  ^indorsed  by  G-.  B.  H.,  a  justice  of  the  borough  of  Leicester,  and  thereby 
^  caused  and  procured  the  said  G.  B.  H.  to  authorise  the  execution  of  the 
warrant  in  the  said  borough,  and  falsely  and  maliciously,  and  without  any  rea- 
Bonable  or  probable  cause  whatsoever,  caused  and  procured  the  plaintiff  to  be 
arrested  and  kept  in  custody,  and  to  be  afterwards  carried  and  conveyed  in  cus- 
tody before  two  justices  of  the  borough,  to  bo  examined  touching  the  said  sup- 
posed crime ;  whereas,  in  truth  and  in  fact,  there  were  no  stolen  goods  whatso- 
ever in  or  upon  the  said  premises  of  the  plaintiff,  nor  was  the  plaintiff  guilty  of 
any  such  supposed  offence ;  and  the  said  last-mentioned  justices,  having  heard 
and  considered  all  that  the  defendant  could  say  against  the  plaintiff  touching  the 
said  supposed  offence,  adjudged  that  the  plaintiff  was  not  guilty  thereof,  and 
caused  him  to  be  acquitted  and  discharged  of  the  same,  and  the  defendant  had 
not  further  prosecuted  his  said  complaint,  but  had  abandoned  the  same,  and  the 
said  prosecution  was  wholly  determined.  There  were  other  counts  not  mate- 
rially varying  from  the  first,  and  there  was  the  following  general  conclusion  : — 
''By means  of  which  said  several  premises  the  plaintiff  hath  been  and  is  greatly 
injured  in  his  said  credit  and  reputation,  and  brought  into  public  scandal,  &c., 
with  and  amongst  all  his  neighbours  and  other  good  and  worthy  subjects  of  this 
kingdom,  and  divers  of  those  neighbours  and  suDJects  to  whom  his  innocence  in 
the  premises  was  unknown,  have,  on  occasion  of  the  premises,  suspected  and  be- 
lieved that  he  has  been  and  is  guilty  of  felony,  and  of  having  had  stolen  goods 
concealed  on  his  promises,  and  also  the  plaintiff  has  by  means  of  the  premises, 
*45*'>1  ^^^^'^  great  anxiety  and  pain  of  body  and  mind,  and  "^has  laid  out  100/. 
""^  in  defen^ng  himself  in  the  premises,  and  in  the  manifestation  of  his  in- 
nocence, and  has  been  hindered  from  following  his  lawful  business  for  the  space 
of  two  days,  and  has  been  injured  in  his  trade  and  otherwise."  There  was  also 
a  count  in  trover.     To  this  declaration  the  defendant  demurred  generally. 

White  in  support  of  the  demurrer.  The  allegations  in  the  first  count  of  the 
declaration,  that  the  defendant  caused  and  procured  the  dwelling-house  of  the 
plaintiff  to  be  searched,  the  door  to  be  broken,  &c.,  and  a  pantry  to  be  demolished, 
and  the  plaintiff  M)  be  disturbed  and  disquieted  in  his  possession,  and  the  goods 
and  chattels  of  the  plaintiff  tO'  be  taken  and  carried  away,  and  that  he  caused 
the  plaintiff  to  be  arrested  and  kept  in  custody, arc  substantive  charges  of  direct 
and  immediate  acts  of  trespass  committed  by  the  defendant;  they  are  improperly 
joined  with  the  rest  of  the  first  count,  which  is  in  case,  and  with  the  count  in 
trover.  Trespass  and  case  cannot  be  joined.  The  distinction  between  case  for 
a  malicious  prosecution,  and  trespass  for  false  imprisonment,  is  pointed  out  by 
Lord  Mansfield  and  Lord  Loughborough  in  Johnstone  v.  Sutton,  1  T.  R.  544, 
and  Ashhurst  and  BuUer,  Js.,  in  Morgan  v.  Hughes,  2.  T.  R.  231.  The 
declaration  here  does  not  allege  that  when  the  defendant  caused  the  plaintiff's 
ilwelling-house  to  be  entered  and  searched,  the  parties  entering  and  searching 
acted  under  or  in  obedience  to  the  warrant.  The  several  acts  there  charged 
are  wholly  unconnected  with  the  preceding  matter.  It  is  not  even  alleged  that  the 
constable  was  present,  or  that  the  acts  were  done  in  his  aid.  That  being  so,  the 
,i-qi  ^injuries  alleged  to  have  been  committed  after  the  application  for  a  war- 
J  rant,  are  manifestly  trespasses.  Bracegirdle  v,  Orford,  2  M.  &  S.  77, 
shews,  that  trespass  for  breaking  and  entering  the  plaintiff's  dwelling-house,  may 
be  well  laid  to  have  been  done  under  a  false  charge  and  assertion  that  the  plain- 
tiff had  stolen  property  in  her  house,  per  quod  she  was  injured  in  her  credit. 
Ice. }  for  then  the  false  charge  is  laid  only  as  matter  of  aggravation ;  and  the 
jury  may  give  damages  for  the  trespass  as  aggravated  by  such  false  charge. 
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a  consequent  injury,  the  party  micht  adopt  this  course,  and  so  entitle  himself 
to  costs  if  he  recovered  only  one  shilling  damages.  (See  2  Vin.  Abr.  Actions, 
M.  c.  6.  Bourden  v.  Alloway,  11  Mod.  180.)  But  here,  at  all  events,  there 
is  no  cause  of  action  independent  of  the  proceedings  subsequent  to  obtaining  the 
warrant  -,  the  mere  complaint  before  the  magistrate,  as  here  alleged,  would  not 
be  sufficient ;  and  the  subsequent  proceedings,  not  being  connected  with  the 
warrant,  are  the  subject  of  an  action  of  trespass,  not  case.  There  can  be  no 
doubt  that  misjoinder  of  action  is  a  good  ground  of  general  demurrer. 

Taunton,  J.  I  have  entertained  some  doubt  during  the  argument,  but  on 
the  whole  I  think  that  the  allegations  as  to  causing  the  plaintiff* s  house  to  U 
searched  and  rummaged  for  the  said  goodsy  breaking  the  door  and  pantry ^  4c., 
though  sounding  in  trespass,  may,  by  reason  of  the  words  upon  such  charge, 
which  occur  a  few  lines  before,  be  considered  as  importing  that  the  acts  alleged 
to  have  been  done,  were  done  in  pursuance  of  the  warrant  previously  stated  to 
have  issued  at  the  '^'instance  of  the  defendant;  and,  then,  the  whole  cause  ^.rf^ 
of  action  set  forth  in  the  first  count  is  in  case.  The  count  alleges  '•  that  L 
the  defendant  went  before  a  justice,  and,  without  any  reasonable  or  prohahle 
cause,  charged  that  he  suspected  that  goods  feloniously  stolen  were  concealed  in 
the  plaintiff's  house,  and,  upon  such  charge,  caused  the  justice  to  grant  a  war- 
rant." Now  it  cannot  be  denied  that,  so  far ,  the  count  is  properly  framed  in 
case.  Then,  after  setting  out  the  warrant,  it  proceeds  in  continuation  of  the 
same  sentence  thus : — "  And  the  defendant  maliciously,  &c.,  caused  the  plaintiff's 
dwelling-house  to  be  searched  and  rummaged  for  the  said  goods  by  the  defendant" 
(probably  a  mistake  for  constable)  ''  and  the  said  other  persons."  The  word.^ 
^^maliciously  and  %oiihout  probable  cause,*  are  improperly  introduced  here,  and 
may  be  rejected.  The  words  said  goods  clearly  import  the  goods  mentioned  in 
the  warrant,  and  I  consider  the  words  upon  such  charge  to  apply  to  this  latter 
part  of  the  sentence,  which  is  to  be  read  as  if  they  were  repeated  in  it.  If  the 
searching  and  rummaging  for  the  said  goods,  breaking  the  door  and  pantry,  &e., 
were  acts  bona  fide  done  in  the  course  of  executing  the  warrant,  they  clearly  are 
not  the  subject  of  an  action  of  trespass.  Proof  that  the  parties  did  those  acts  in 
execution  of  the  warrant,  bona  fide  believing  them  necessary  for  that  purpose, 
would  be  an  answer  to  such  an  action.  Those  acts,  however,  may  be  properly 
laid  as  matter  of  aggravation  in  an  action  on  the  case  for  maliciously  and  without 
probable  cause  procuring  the  warrant  to  be  granted.  The  same  observation 
applies  to  the  arrest.  The  count  alleges  that  the  defendant  caused  the  warrant 
to  be  indorsed  by  a  borough  magistrate,  so  as  to  authorize  its  execution  within 
the  borough  of  Leicester,  and  caused  the  plaintiff  to  be  *arrested  there.  p^igQ 
Putting  all  the  allegations  together,  I  consider  the  words  "  upon  s^ich  *- 
charge,"  as  applying  not  only  to  the  defendant's  causing  a  justice  to  grant  a 
warrant,  but  to  his  causing  the  plaintiff's  dwelling-house  to  be  searched  and 
rummaged  for  the  said  goods,  and  also  to  what  followed.  The  count  gives  the 
history  of  the  proceedings  which  took  place  upon  the  defendant's  application  fur 
a  warrant,  and  I  think  it  no  overstrained  construction  to  say,  that  every  thing 
stated  after  the  words  "upon  such  charge,"  may  be  taken  to  have  been  done  in 
pursuance  of  the  charge.  It  is  also  material  that  the  plaintiff,  by  the  general 
conclusion  of  the  count,  claims  damages  not  merely  in  respect  of  the  iiuprii>er 
violence  committed  in  his  house,  but  of  the  injury  done  to  his  reputiition.  This 
is  the  opinion  which  I  have  formed  upon  hearing  the  argument,  but  I  give  it  with 
diffidence,  after  the  doubts  expressed  by  my  brother  Littledale.  It  is  perfectly 
clear  that  a  misjoinder  may  be  taken  advantage  of,  either  on  error  or  in  arre^» 
of  judgment,  and,  a  fortiori,  on  general  demurrer.  I  do  not  agree  to  the  general 
position  stated  in  argument,  that  wherever  there  is  a  substantive  trespass,  and 
also  a  consequential  injury  arising  from  it,  the  party  may  waive  the  trespass, 
and  bring  case.  If  that  doctrine  be  pushed  to  the  extent  contended  for,  it  will 
be  impossible  to  keep  up  a  distinct  boundary,  which  it  is  very  important  to 
preserve,  between  those  forms  of  action. 
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Patteson,  J.  I  have  had  some  dooLts  on  this  point,  bnt  on  the  whole  I 
think  there  is  no  misjoinder.  If  there  were,  there  is  no  question  that  it  might 
be  taken  advantage  of,  either  on  error,  in  arrest  of  judgment,  or  on  general  de« 
^./,«-.  marrerYa)  In  Orton  v,  Butler,  5  B.  &  A.  652,  all  the  '''counts  were  in 
^  tort,  ana  one  only  was  demurred  to,  the  ground  being  that  there  was  a 
novel  attempt  in  it,  to  declare,  substantially,  for  money  had  and  received,  in  a 
count  in  tort.  But  if  that  count  had  been  framed  in  assumpsit,  the  others  being 
in  tort,  the  misjoinder  must  have  been  taken  advantage  of  by  demurrer  to  the 
declaration  generally.  The  whole  case  here  turns  on  the  point  of  misjoinder; 
and  in  considering  that  question,  we  must  look  to  the  whole  count,  and  not  to 
particukr  expressions  contained  in  it,  to  see  what  really  is  charged.  The  charge 
s<ub8tantially  is,  that  the  defendant  maliciously,  &c.  procured  a  warrant,  and 
under  and  in  virtue  of  that  warrant  (though  that  is  not  expressly  alleged)  caused 
the  house  to  be  entered  and  searched.  I  do  not  mean  to  say  that  the  count 
would  not  have  been  bad  on  special  demurrer,  for  not  alleging  that  the  acts  were 
done  in  virtue  of  the  warrant ;  but  I  think,  on  general  demurrer,  the  whole 
statement  must  be  considered  as  referable  to  the  proceedings  on  the  warrant,  and 
all  the  acts  done  must  be  taken  to  have  been  done  under  and  by  virtue  of  that 
warrant ;  and  if  so,  they  are  a  consequence  of  the  false  charge,  and  properly 
the  subject  of  an  action  on  the  case.  It  has  been  said  that,  even  if  the  de- 
claration had  averred  that  the  defendant  and  others  committed  the  acts  in  the 
house  in  obedience  to  the  warrant,  they  would  not  have  been  justified  in  demo- 
lishing the  door  and  the  pantry.  I  apprehend,  however,  they  would,  provided 
such  acts  of  demolition  were  necessary  in  order  to  search  for  the  goods  alleged 
to  have  been  stolen ;  and  here  it  does  not  appear  that  they  were  unnecessary. 

Judgment  for  the  plaintiff. 
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The  Court  will  interfere  to  discharge  a  party  from  arrest,  or  set  aside  the  bail-bond,  where 
it  appears  plainly,  on  the  face  of  the  matter,  that  the  arrest  was  groundless,  but  not 
where  it  would  become  necessary  to  try  the  merits  of  the  case  on  detailed  and  contra- 
dictory statements  in  several  afiBdavits. 

It  is  not  sufiBcient  ground  for  such  inference,  that  the  defendant,  denying  that  he  is  in- 
debted, and  advancing  a  number  of  facts  in  support  of  such  denial,  alleges  his  belief 
that  the  action  is  brought  for  the  purpose  of  obtaining  from  him  by  intimidation,  a 
release  of  cert«un  covenants;  and  states,  that  the  plaintiff,  or  his  attorney  in  his  pre- 
sence, on  being  refused  such  release,  a  week  before  the  arrest,  declared  that  some  strong 
measure  must  be  adopted  against  the  defendant. 

The  plaintiff  held  the  defendants  to  bail. on  an  affidavit  alleging  them  to  bo 
indebted  to  him  in  the  sum  of  6700^.,  for  money  paid  by  him  to  their  use  and 
at  their  request,  and  for  money  lent  to  them  by  him.  Rules  were  obtained  in 
the  last  and  present  tenn,  calling  upon  him  to  shew  cause  in  the  case  of  Ha- 
Torth,  why  the  bail-bond  should  not  be  delivered  up  to  be  cancelled,  on  common 
bail  being  filed ;  and  in  that  of  Bang,  why  an  exoneretur  should  not  be  entered 
on  the  bail-piece. 

The  plaintiff,  in  February  1813,  was  discharged  under  the  then  existing  in- 
solvent debtors'  act,  and  the  defendants  were  two  of  his  assignees ;  none  of  the 
others  survive.  Before  and  at  the  time  of  his  insolvency  he  was  possessed  of 
estates  in  Canada,  which,  in  consequence  of  the  particular  tenure  under  which 
they  were  held,  were  considered  not  to  pass  with  the  rest  of  his  property  under 
the  act.  He  had,  also  before  his  insolvency,  commenced  actions,  and  obtained 
jadgments,  in  the  Canadian  courtS;  for  injuries  to  those  estates;  and  at  the  time 

(a)  See  Corbett  r.  Packington,  6  B.  &  C.  268. 
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of  his  discharge  in  1813,  appeals  against  the  judgments  were  depending  before 
the  Privy  Council,  which  were  followed  by  a  long  course  of  dispute  and  litiga- 
tion in  the  subsequent  years. 

It  was  stated  on  behalf  of  the  defendants  that,  in  pursuance  of  the  opinion 
of  counsel,  and  in  order  to  facilitate  the  sale  of  the  Canadian  estates  for  the 
benefit  *of  the  creditors,  the  assignees,  in  1816,  executed  a  deed  of  dis-  r^i^^o 
claimer  of  their  interest  in  those  estates,  the  insolvent  at  the  same  time  exe-  ^ 
cuting  a  declaration  of  trust,  by  which  it  was  provided  that  he  should  stand 
possessed  of  the  moneys  arising  from  the  said  sale  for  the  benefit  of  his  creditor?, 
and  that  until  the  sale,  his  agent  in  Canada  should  receive  the  rents  and  profits, 
which,  after  certain  deductions  made,  were  to  be  applied  for  the  benefit  of  the 
said  creditors.     No  sale  ever  yet  took  place. 

The  6700^.,  for  which  the  defendants  were  held  to  bail,  was  money  advanced 
by  the  plaintiff  and  his  agent  out  of  these  rents  and  profits,  for  the  ex- 
penses of  litigation  arising  from  the  above-mentioned  judgments,  after  the  in- 
solvency of  the  plaintiff.  He  contended  that,  notwithstanding  the  declaration 
of  trust,  the  assignees  were  answerable  to  him  for  these  advances ;  inasmuch  as, 
having  taken  to  the  judgments  for  the  benefit  of  the  creditors,  they  were  bound 
to  adopt  them  with  their  incumbrances,  which  he  was  not  legally  obliged  to  pro- 
vide for  after  his  insolvency,  and  from  the  produce  of  estates  not  operated  upon 
by  the  insolvent  act :  and  he  maintained  that  so  long  as  the  assignees  did  not 
repay  him  the  expenses  incurred  in  respect  of  these  judgments,  he  hod  a  right 
to  take  the  proceeds,  and  reimburse  himself.  The  de^ndants,  on  the  other 
hand,  insisted,  that  the  said  sum  of  6700Z.  had  been  received  by  the  plaintiff 
as  trustee  for  them  and  his  other  creditors,  pursuant  to  the  declaration  of  trmt; 
and  consequently  that  the  above  application  of  it  could  not  form  any  ground  for 
a  claim  of  debt  against  the  defendants. 

It  was  further  stated  on  behalf  of  King,  that  at  a  *meeting  of  the  ere-  pjgi 
ditors  in  November,  1832,  about  a  week  before  the  defendants  were  held  ^ 
to  bail,  the  plaintiff  was  present  with  his  attorney,  and  proposed  to  abandon  iho 
claim  which  he  alleged  he  had  upon  the  proceeds  of  the  judgments,  if  the  as- 
signees would  release  him  from  the  covenants  in  the  trust^eed,  which  being 
refused,  the  plaintiff's  attorney  intimated  that  some  strong  measure  would  be 
adopted  against  the  two  assignees.  The  defendant.  Kin?,  in  his  affidavit,  stated 
his  belief  that  the  action  was  brought  with  a  view  of  inducing  the  assignees,  by 
intimidation,  to  give  such  release.  The  plaintiff,  in  answer,  denied  having  oiade 
the  above  proposal. 

Both  the  defendants  denied  being  indebted  to  the  plaintiff.  King  alleged,  on 
the  contrary,  that  a  balance  of  200/.  was  due  to  him;  and  Haworth,  that  the 
plaintiff's  debt  to  him  at  the  time  of  the  insolvency  was  7000^.,  none  of  which 
had  been  recovered.  The  affidavits  in  which  the  case  on  behalf  of  each  party 
in  the  two  suits  was  stated,  went  into  much  detail,  and  were  of  considerable 
length. 

Sir  James  Scarhtt,  R  PoUocJc,  and  Eutchinson^  now  shewed  cause.  This  is 
not  a  case  for  the  summary  interference  of  the  Court.  The  estates  in  Canada 
did  not  pass  by  the  assignment  of  1813,  and  the  defendants  had  disclaimed  any 
interest  in  them :  the  insolvent  acts  in  force  when  the  plaintiff  was  discharged, 
(52  G.  3,  c.  165,  53  G.  3,  c.  6,)  did  not  vest  his  after-acquired  property  in 
the  assignees :  and,  consequently,  there  is  nothing  unreasonable  in  supposing 
that  they  may  have  become  indebted  to  the  plaintiff  after  his  insolvency,  in  the 
^manner  alleged.  The  merits  of  the  two  causes  must  be  tried  in  the  r^ii^ 
ordinary  way.  In  Chambers  v.  Bernasconi,  6  Bingh.  498,  which  will  •• 
be  relied  upon  on  the  other  side,  an  uncertificated  bankrupt  held  his  assignees 
to  bail ;  he  could  have  no  property  as  against  them  if  the  commission  was  valid, 
and  Tindal,  C.  J.,  held  it  to  be  unreasonable  and  injurious  that  the  validity  of 
a  commission  should  be  thus  brought  in  question  by  the  single  affidavit  of  the 
bankrupt.     That  case  differs  widely  from  the  present. 
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The  Solicitor-General  ioT  Haworth,  and  Holt  and  FoUett,  for  King^  contrd. 
This  is  the  case  of  an  insolvent  who  is  a  cestui  que  trust,  attempting  to  hold  his 
trustees  (the  assignees)  to  bail  for  money  which  they  have  received  from  the 
proceeds  of  the  estate  and  laid  out  for  its  benefit,  one  of  the  defendants  being  at 
this  time  creditor  of  the  plaintiff  for  a  larger  sum  that  that  which  he  claims. 
[Taunton,  J.  The  assignees  were  not  trustees  of  the  future  estate  of  the  in- 
solvent, though  they  were  of  that  which  had  been  vested  in  the  clerk  of  the 
peace  under  statutes.  Littledale,  J.  By  the  acts  of  52  &  53  G.  3,  the  future 
estate  was  liable  to  the  insolvent's  creditors ;  it  ought,  under  those  acts,  to  have 
gone  into  his  bands  for  the  purpose  of  paying  them,  not  into  the  hands  of  the 
assignees.]  The  right  formerly  vested  in  the  insolvent,  of  carrying  the  judg- 
ments into  effect,  came  to  the  defendants  by  the  assignment;  the  produce,  if 
recovered,  would  not  reckon  as  part  of  the  future,  but  present,  estate.  The  title 
of  the  assignees  appears  from  the  affidavits.  [Tatteson,  J.  It  is  not  admit- 
*4661  ^'  ^^^  whole  is  matter  for  a  jury.]  This  is  an  arrest  for  the  '^'purpose 
-*  of  extorting  a  release  of  covenants  in  a  trust-deed ;  and  where  process  is 
abused  the  Court  will  interfere.  In  Chambers  v,  Bemasconi,  6  Bingh.  498, 
Tmdal,  C.  J.,  fully  recognizes  the  power  of  the  Courts  to  control  the  right  of 
holding  to  bail ;  and  they  will  exercise  that  power  where  it  appears  even  on  the 
pkintiff's  own  statement,  that  he,  and  not  the  defendant,  is  the  debtor,  Nizetich 
r.  Bonacich,  5  B.  &  A.  904.  Here  it  is  evident  from  the  affidavits,  without 
any  long  deduction,  that  the  plaintiff  had  no  claim  against  the  defendants  for 
money  aulvanoed  hy  himf  as  sworn  in  his  affidavit  to  hold  to  bail,  ^nd  that  he 
remained  debtor  to  the  defendants.  At  all  events  this  is  a  case  in  which  process 
has  been  manifestly  used  by  the  plaintiff  for  an  oppressive  purpose,  and  to  obtain 
aa  undue  advantage. 

Littledale,  J.  This  case  comes  ultimately  to  depend  on  the  question, 
whether  or  not  the  process  of  the  Court  has  been  abused  in  a  manner  which 
calls  for  summary  interference.  I  think  that  has  not  been  sufficiently  shewn. 
A  belief  is,  indeed,  stated,  that  the  action  is  brought  for  the  purpose  of  intimi- 
dation ;  but  the  facts  only  come  to  this,  that  on  the  assignees  refusing  to  release 
the  covenants  in  the  deed  of  trust,  the  plaintiff  or  his  attorney  said  that  some 
strong  measure  would  be  adopted  against  them.  Perhaps  they  may  have  said 
so;  aad  they  might  think  themselves  authorized  to  adopt  such  measures.  That 
does  not  shew  that  the  process  of  the  Court  has  been  abused.  As  to  the  alle- 
gation that  the  defendants  were  not  indebted  to  the  plaintifis,  but  the  contrary, 
«i/».-|  that  fact  ought  to  appear  palpably,  on  the  *very  face  of  the  matter,  and 
^  not  by  a  long  detail  collected  from  several  affidavits.  If  there  had  been 
a  letter  of  the  plaintiff  himself  acknowledging  the  fact,  as  in  Nizetich  v.  Bona- 
cich, 5  B.  &  A.  904,  the  case  would  have  been  different.  The  rules  must  be 
discharged. 

Taunton,  J.  The  arrest  may  have  proceeded  on  improper  motives,  but  we 
cannot  try  the  merits  of  a  cause  on  affidavits.  This  is  not  one  of  those  clear 
cases,  of  which  Chambers  v,  Bemasconi,  6  Bing.  498,  is  an  instance,  where  the 
Court,  unless  they  shut  their  eyes,  cannot  but  see  that  the  process  has  been  im- 
properly used,  and  where,  therefore,  they  are  justified  in  interfering  summarily. 
In  Nizetick  v,  Bonacich,  5  B.  &  A.  904,  there  was  a  letter  of  the  plaintiff,  ac- 
knowled^ng  in  one  line  that  the  defendant  was  his  creditor.  The  case  lay  in  a 
nutrehell.     Here  it  is  very  different. 

Patteson,  J.  In  exercising  this  power  of  summary  interference,  the  Court 
mast  keep  clear  of  cases  where  the  merits  are  to  be  inquired  into  on  complicated 
affidavits.  It  is  suggested  here  that  the  action  was  brought  because  the  defend- 
ants had  refused  to  release  certain  covenants.  Supposing  it  to  be  so,  I  do  not 
know  that^  if  there  were  a  real  demand,  the  Court  would  set  aside  proceedings 
because  they  originated  in  a  malicious  motive.  In  an  action  for  a  malicious 
arrest,  under  similar  tcircnmstanceS;  the  existence  of  such  a  motive  would  clearly 
Bot  be  sufficient.  Rule  discharged. 
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'^'LYALL  and  Another  v.  LAMB.     Jan.  24. 

An  undertaking  to  indemnify  an  execution  creditor,  if  he  will  allow  the  sheriff  to  delaj 
selling,  cannot  be  made  a  rule  of  court,  even  by  consentj  where  the  person  who  so  un- 
dertakes is  neither  party  nor  attorney  in  the  suit. 

The  defendant's  goods  having  been  taken  in  execution,  another  party,  in  con- 
eideration  that  the  plaintiffs  would  allow  the  sheriff  to  continue  in  possession 
fourteen  days,  undertook,  if  the  defendant  did  not  pay  the  debt  and  costs  within 
that  time,  and  the  plaintiffs  were  obliged  to  sell,  and  the  goods  proved  insuffi- 
cient, to  pay  the  plaintiffs  whatever  sum  should  be  wanting  on  such  sale :  and 
he  consented  that  such  undertaking  should  be  made  a  rule  of  Court. 

Heaton  now  moved  that  the  undertaking  should  be  made  a  rule  of  Court,  bnt 
admitted  that  it  was  doubtful  whether  such  a  rule  could  be  granted,  the  person 
who  entered  into  this  agreement  being  neither  attorney  nor  party  in  the  cause 
depending. 

LiTTLEDALE,  J.  It  is  uot  Within  the  practice  of  the  Court.  "Wo  have  no 
jurisdiction  to  make  the  rule.  K  the  person  undertaking  had  been  the  attorney 
it  would  have  been  different. 

Taunton,  J.  concurred. 

Patteson,  J.  If  such  a  rule  could  be  made,  to  bind  persons  who  are  not 
parties  to  a  cause  in  Court,  there  would  have  been  no  necessity  for  the  statute  9 
&  10  W.  3,  c.  15,  which  enables  merchants  and  traders  to  make  their  submis- 
mission  to  arbitration  a  rule  of  court  without  action  brought. 

Rule  refused. 
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An  attorney's  bill  for  business  done  in  the  county  court,  is  within  the  statute  2  G.  2,  c 

23,  s.  23,  and  must  be  delivered  to  the  client  one  month  before  action  brought. 
A  charge  for  attesting  a  replevin  bond,  is  a  charge  relating  to  a  suit  in  that  court 
An  attorney  not  having  delivered  any  bill  to  his  client  before  action  brought,  but  particn- 
lars  of  demand,  containing  some  taxable  items,  after  action  brought,  cannot  recover  for 
an  item  not  taxable  if  such  item  be  in  respect  of  business  done,  or  money  paid  to  his 
client's  use,  in  his  character  of  attorney. 

Action  upon  an  attorney's  bill.  At  the  trial  before  Alderson,  J.  at  the 
Spring  assizes  for  Westmoreland,  1832,  the  following  appeared  to  be  the  &ct8 
of  the  case. .  The  goods  of  one  Barrow  haying  been  distrained  for  rent,  the 
plaintiff  had  prepared  an  assignment  of  his  personal  estates  and  effects  to  the 
defendant,  in  trust  for  the  benefit  of  his  creditors,  and  by  the  plaintiff's  advice 
the  defendant  replevied.  The  goods  remained  in  the  possession  of  the  defendant 
three  weeks ;  they  were  advertised  for  sale,  and  the  plaintiff  paid  for  the  print- 
ing and  posting  of  the  handbills.  The  plaintiff  did  not  deliver  any  signed  bill 
to  the  defendant  before  action  brought.  After  action  brought,  he  delivered  a 
bill  of  particulars,  which  contained,  after  various  charges  for  preparing  the  as- 
signment and  attesting  the  execution  of  it,  and  one  for  printing  and  posting 
handbills,  the  following  items : — 

....  ^  "•  ^- 

''  The  landlord  having  distrained  illegally,  attending  you  and  Mr. 
Graham  when  it  was  agreed  upon  to  replevy  the  goods,  and  at- 
tending for  notice  of  distress  -  -  -  -  -068 
Attending  Mr.  Heeles,  (the  under  sheriff,)  and  giving  instructions  0  3  4 
Attending  and  attesting  bond  -  -  -  -  -068 
Paid  Mr.  Heeles's  charges  -  -  -  .  -  2  2  0 
Attending  to  deliver  discharge  to  the  officer  in  possession  -            -    0    3    4 
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Paid  bis  fees    .      -  -  -  -  -  -  -     0     7     6 

*4"01  *J"structions  for  Dotiec  of  sale        -  -  -  -034. 

'  ■'  Drawing  a  fair  copy  advertisement  -  -  -     0     6     0 

Attcnrling  printer  therewith,  and  afterwards  to  correct  press  -    0     3     4 

Paid  for  printing  and  posting         -  -  -  -  -200 

Attcnlin^  ami  athising  you  several  times  as  to  Mr.  Barrow's  being 

mule  a  bankrupt  -  -  --  -  -0  13     4 

Attcaling  at  the  house,  at  your  request,  when  a  messenger  entered 

under  the  warrant  of  seizure.     -  -  -  -  -068" 

It  was  contended  for  the  defendant,  that  the  charge  for  attesting  the  bond 
conditioned  to  prosecute  the  suit  in  replevin,  was  a  charge  for  business  done  at 
law,  and  therefore  was  a  taxable  item ;  that,  one  item  being  taxable,  they  all 
were  so;  and,  consequently,  that  a  bill  ought  to  have  been  delivered,  and,  for 
want  of  such  delivery,  the  plaintiff  was  not  entitled  to  recover.  The  learned 
Judge  was  of  opinion  that  there  was  no  taxable  item  in  the  bill,  and  directed 
the  jury  to  find  for  the  plaintiflF,  if  they  thought  he  gave  credit  to  the  defendant, 
and  not  to  Barrow.  I  he  jury  found  for  the  plaintiff  for  the  amount  of  the  bill, 
13/.  8#.    A  rule  nisi  having  been  obtained  for  entering  a  nonsuit, 

Courtenay  now  shewed  cause.  Attesting  the  execution  of  the  replevin  bond 
wa5  not  business  done  in  any  court  of  law.  It  was  a  step  preliminary  to  a  suit. 
In  Barton  v.  Chattcrton,  3  B.  &  A.  48G,  a  charge  for  preparing  an  affidavit  of 
the  {X'titioning  creditor's  dtbt,  and  bond  to  the  Chancellor,  in  order  to  obtain  a 
commission  of  bankruptcy,  was  hold  not  to  be  a  taxable  item.  Supposing  the 
*471 1  ^^^^  ^°  question  to  be  taxable,  the  county  court  is  *not  a  court  of  record, 
^  and  the  statute  2  G.  2,  c.  23,  s.  23,  applies  only  to  bills  of  costs  for 
Wsiness  done  in  courts  of  record.  It  enacts,  "  that  no  attorney  or  solicitor  of 
any  of  the  courts  aforesund  shall  commence  any  suit  for  the  recovery  of  any 
fees,  charges,  or  disbursements  at  law  or  in  equity,  until  the  expiration  of  one 
month  after  he  shall  have  delivered  a  bill."  By  reference  to  section  1,  the  courU 
ojor^xaid  are  the  King's  Bench,  Common  Pleas,  Exchequer,  the  courts  of  the  Duchy 
of  Lancaster,  of  Great  Ses  sions  in  Wales,  of  the  counties  palatine,  or  any  other  court 
of  record  in  England,  wherein  attorneys  have  been  accustomably  admitted  and 
pworn.  [LiTTLEDALE,  J.  In  Reynal  v.  Smith,  2  B.  &  Ad.  469,  the  clause  of 
•]  Jiic.  1,  c.  7,  requiring  attorneys  to  deliver  a  bill  to  their  clients  before  charg* 
ing  them  with  any  of  the  "fees  or  charges,"  in  that  act  mentioned,  was  held  to 
1^  confined  to  business  done  in  the  king's  courts  of  record  at  Westminster.] 
^^upp<lsing  that  some  items  are  taxable,  and  others  not,  the  plaintiff,  who  has 
not  delivered  any  bill  before  action  brought,  but  merely  particulars  of  demand 
after  action  brought,  is  entitled  to  recover  in  respect  of  the  items  not  taxable. 
The  distinction  established  by  the  cases,  is  this :  where  there  has  been  a  de- 
fective delivery  of  a  bill  containing  some  taxable  items,  and  others  not,  the 
plaintiff  cannot  recover;  but  where  there  has  been  no  delivery  of  a  bill,  the 
plaintiff  may  recoTcr  in  respect  of  items  which  are  not  taxable.  Lloyd  v.  Mead, 
(cited  in  llill  v.  Humphreys,  2  B.  &  P.  344,)  Miller  v.  Towers,  Peake's  N.  P. 
<:.  102,  Hill  V.  Humphreys,  2  Bos.  &  P.  343.  In  Benton  v.  Garcia,  3  Esq.  N. 
*^p-|  P.  C.  149,  (sec  11  East,  286,  note  (a))  the  *bill  was  in  part  taxable, 
"^  and  all  the  items  were  for  business  done  by  the  plaintiff  as  an  attorney. 
Winter  v.  Payne,  6  T.  R.  645,  will  be  relied  on  by  the  other  side,  but  that  case 
was  decided  before  Hill  v,  Humphreys. 

BLjwkbume  contr^.  As  to  the  point  last  made,  the  true  distinction  is  that 
^ablished  by  Mowbray  v.  Fleming,  11  East,  285,  that  where  an  attorney  has 
<ieJivered  no  bill  to  his  client  before  action  brought,  but  a  bill  of  particulars 
'mly  after  action  brought,  he  is  entitled  to  recover  items  of  charge  for  money 
pai'i  to  bis  client's  use,  having  no  reference  to  his  business  of  an  attorney^  al- 
tboagh  other  items  in  the  bill  of  particulars  may  be  taxable.  In  Smith  v.  Taj- 
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lor^  7  Bingh.  259,  no  bill  had  been  delivered  by  the  attorney  before  action 
brought.  The  principal  question  there  was,  whether  certain  items  for  attend- 
ance and  advice  in  a  suit,  were  taxable  or  not ;  but  the  plaintiff  had  advanced 
3/.  to  the  defendant,  to  discharge  costs  in  (hat  suity  and  it  was  contonded  tbat  at 
all  events  he  was  entitled  to  recover  the  3/.  There  was  a  difference  of  opinion 
on  the  bench  whether  the  former  items  were  taxable  or  nob,  but  all  the  Court 
thought  that,  if  they  were,  the  statute  applied,  and  that  the  3/.  could  not  be 
separated  from  the  rest  of  the  demand.  Secondly,  it  is  not  necessary  that  the 
business  in  respect  of  which  the  charges  arc  made  should  have  been  done  in  any 
court  of  record.  The  statute  2  G.  2,  c.  23,  s.  23,  enacts  that  no  attorney,  &4\ 
shall  commence  any  suit  for  the  recovery  of  fees,  charges,  or  dibbursemeuts  at 
law  or  in  equity  until,  &c.  Now,  business  done  in  the  county  court  is  clearly 
business  at  law.  It  has  been  held  that  '''an  attorney's  bill  for  business  r^ci-o 
done  at  the  quarter  sessions,  is  within  the  statute,  Ex  parte  Williams,  4  ^ 
T.  R.  49G,  Clarke  v.  Donovan,  6  T.  R.  C94.  In  Balme  t\  Paver,  Jacob's  llcp. 
307,  Lord  Elden  said,  there  is  nothing  that  ought  be  guarded  with  so  much 
jealousy  as  the  right  of  the  suitors  to  have  their  bills  of  cost  taxed.  Thirdly, 
there  were  taxable  items  in  this  bill.  The  charge  for  attesting  the  replevin  bond 
was,  at  all  events,  one.  The  replevin  bond  must  have  been  executed  after 
plaint  levied,  and  therefore  after  a  suit  in  the  county  court  had  commenced.  A 
charge  for  preparing  a  warrant  of  attorney  has  been  held  to  be  taxable,  Sandom 
V,  Bourne,  4  Campb.  68,  and  that,  although  no  warrant  of  attorney  was  ever 
executed,  Weld  v,  Crawford,  2  Stark.  N.  P.  C.  538.  So  a  charge  for  a  daUmiu 
potestaterriy  Ex  parte  Prichett,  1  N.  R.  200.  Charges  for  drawing  and  engross- 
ing an  affidavit  of  debt  to  hold  to  bail,  and  attending  to  get  the  party  sworn, 
were  held  to  be  the  charges  for  business  done  in  court,  Winter  v.  Payne,  6  T. 
R.  045.  So,  for  attending  the  defendants'  bail,  and  examining  them  as  to  their 
competency  lo  justify,  Watt  v,  Collins,  1  Ry.  &  Moody,  284.  In  Ex  parte 
Flint,  1  B.  &  C.  254,  an  attorney  who  entered  a  plaint  and  sued  out  process  in 
the  county  court  while  in  prison,  was  held  to  be  within  the  meaning  of  the  12 
G.  2,  c.  13,  s.  9,  which  enacts,  that  no  attorney,  who  shall  be  in  gaol,  shall  sue 
out  any  writ  or  process,  or  commence  or  prosecute  any  action  or  suit,  in  any 
courts  of  law  or  equity. 

♦LiTTLEDALE,  J.  The  rule  for  entering  a  nonsuit  must  be  made  p^,-i 
absolute.  The  2  G.  2,  c.  23,  s.  1,  enacts,  that  no  person  shall  be  per-  ^ 
mitted  to  act  as  an  attorney  in  the  Court  of  King's  Bench,  Common  Pleas,  or 
Exchequer,  or  duchy  of  Lancaster,  or  in  any  of  his  Majesty's  courts  of  great 
sessions  in  Wales,  or  in  any  of  the  courts  of  the  counties  palatine  of  Chester, 
Lancaster,  and  Durham,  or  in  any  other  court  of  record  in  England  wherein 
attorneys  have  been  accustomably  admitted  and  sworn,  unless  he  shall  have  been 
admitted  and  sworn  as  therein  mentioned.  That  clause  is  confined  to  the  courts 
therein  mentioned;  but  section  23,  enacts,  "that  no  attorney  of  atiy  of  the  courU 
aforesaid  shall  commence  any  action  or  suit  for  the  recovery  of  any  /<^.«, 
charges,  or  disbursements  at  law  or  in  equity^  until  the  expiration  of  one  month 
or  more  after  the  delivery  of  a  bill,  &c."  That  section  is  not  confined  to  busi- 
ness done  in  the  courts  mentioned  in  the  first  section ;  but  extends  to  all  fees, 
charges,  &c.,  either  at  law  or  in  equity.  It  has  been  held  to  apply  to  procceii- 
ings  at  quarter  sessions.  One  question  here  is,  whether  fees  or  business  done 
in  the  county  court  are  to  be  considered  fees,  charges,  &c.,  "at  law,"  recovera- 
ble by  an  "attorney  of  any  of  the  courts  aforesaid  "  within  the  statute?  My 
brother  Patteson  has  referred  to  the  12  G.  2,  c.  13,  s.  7,  which  subjects  to  a 
penalty  any  person  who  shall  commence  or  defend  any  action,  &c.,  in  the  court 
called  the  county  court,  who  is  not  legally  admitted  an  attorney  according  to  the 
2  G.  2,  c.  23,  s.  1.  Then,  coupling  the  two  enactments  together,  an  attorney 
who  practises  in  the  county  court  must  be  an  attorney  of  one  of  the  courts 
referred  to  in  the  2  G.  2,  c.  23,  s.  23;  and  an  attorney  seeking  to  recover 
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^(..-|  *for  business  done  in  that  court  must  deliyer  his  bill  one  month  before 

^  he  commences  an  action. 
Then,  was  any  business  done  in  the  county  court  so  as  to  make  the  bill  taxa- 
ble? The  first  charge  is : — "  The  landlord  haying  distrained  illegally,  attendinff 
vnu,  when  it  was  agreed  upon  to  replevy,  and  attending  for  notice  of  distress. 
Then  "  attending  5lr.  Heeles,  and  giving  instructions,"  that  probably  was  to 
cater  a  plaint.  Then,  "  attending  and  attesting  bond."  Then  follows  a  charge, 
"attending  at  the  delivery  of  the  goods."  Now,  according  to  the  statute  of 
3Iarlbridge  (52  II.  3,  c.  21,)  before  the  goods  are  delivered  a  plaint  must  be 
entered.  Here,  then,  the  replevin  suit  must  have  been  commenced,  for  other- 
wise the  goods  would  not  have  been  delivered  -,  and  this  being  so,  I  have  no 
drtubt  these  are  charges  for  business  done  at  law,  requiring  the  delivery  of  a  bill. 
But,  then  it  is  contended  that,  as  no  bill  was  delivered  in  this  case,  the  plaintiff 
is  entitled  to  recover  in  respect  of  those  charges  contained  in  the  particulars  of 
domani,  which  are  not  the  subject  of  taxation.  The  distinction  upon  that  sub- 
ject I  take  to  be  this :  if  it  appears  by  the  particulars  of  demand  that  all  the 
items  are  in  respect  of  business  done  or  money  advanced  by  the  plaintiff  in  his 
character  of  attorney,  all  would  have  been  taxable,  and  the  whole  bill  should  have 
been  delivered ;  but  if  there  be  any  item  for  business  done,  or  money  advanced 
bj  the  plaintiff  not  in  that  character;  (as,  if  the  plaintiff  were  a  banker  as  well 
a'l  an  attorney,  and  had  advanced  money  to  the  defendant  in  his  former  character 
only;)  that,  not  being  a  taxable  item,  may  be  sued  for  though  no  bill  has  been 
delivered.  If,  therefore,  I  could  have  seen  here  any  charge  wholly  unconnected 
*i"&\  with  the  plaintiff's  character  of  attorney,  1  ^should  have  thought  him 

-*  entitled  to  recover  in  respect  of  that,  but  not  of  other  charges.  It  has 
h'^n  said,  that  the  charge  for  hand-bills  is  not  connected  with  his  professional 
character ;  bat,  looking  to  the  other  parts  of  the  bill,  the  printing  and  posting 
of  hand-bills  appears  manifestly  to  have  been  with  a  view  to  the  sale  of  the 
goods  for  the  benefit  of  the  creditors;  and,  therefore,  the  money  paid  for  such 
printing  and  posting  was  paid  by  the  plaintiff  in  his  character  of  attorney.  It 
appears  to  me,  that  all  the  charges  may  fairly  be  referred  to  the  plantiff's 
employment  as  attorney,  and,  consequently,  that,  not  having  delivered  a  bill 
before  action  brought,  he  cannot  recover. 

Taunton,  J.  I  am  of  the  same  opinion.  I  entertained  a  doubt,  at  one  time, 
whether  the  items  contained  in  this  bill  of  particulars  were  charges  or  disburse* 
ments  in  any  court  of  law  or  equity  within  the  meaning  of  the  act.  I  did  not 
then  bear  in  mind  the  order  of  proceeding  by  which  a  party  distrained  upon 
recovers  the  possession  of  his  goods  in  a  replevin  suit.  The  first  step  is  to  levy 
the  plaint,  and  then  the  sheriff  takes  the  replevin  bond,  which  is  conditioned  for 
the  plaintiff  to  appear  at  the  next  county  court,  and  prosecute  his  suit.  The 
lingiiage  there  used,  strongly  implies  that  at  the  time  when  such  bond  is  given 
the  suit  is  in  existence;  and  if  a  plaint  was  levied  in  the  county  court,  that  was 
a  proceeding  at  law,  and  aUesting  the  bond  was  a  matter  connected  with,  and 
rttlating  to,  a  suit  previously  commenced.  I  cannot  distinguish  the  present  case 
frrtm  those  where  the  charge  for  filling  up  a  bail  bond,  or  engrossing  an  affidavit 
io  hold  to  bail,  was  held  to  be  a  taxable  item.  I  therefore  think  the  charge  for 
"^4771  ^^^^^^^°S  ^^  replevin  bond  was  a  proceeding  *at  law  within  the  meaning 

-^  of  the  2  O.  2,  c.  23,  s.  23.  It  has  been  said,  that  that  statute  is  confined 
to  the  courts  of  record  mentioned  in  the  first  section ;  but  it  has  been  decided 
that  a  bill  for  business  done  in  the  courts  of  quarter  sessions,  or  in  the  insolvent 
court,  is  within  it.  Reynal  v.  Smith,  2  6.  &  Ad.  469,  was  determined  on  the 
pirticular  language  of  the  3  Jac.  1,  c.  7,  which  applies  only  to  business  done  in 
the  courts  at  T^tminster.  In  Burton  v,  Chatterton,  3  B.  &  A.  486,  the 
affidavit  was  never  sworn ;  no  docket  was  struck ;  no  proceeding  at  law  or  in 
equity  took  place.  Then,  with  respect  to  another  point,  Mowbray  v.  Fleming, 
II  East,  285,  shews  that  whore  an  attorney  has  not  delivered  any  bill  to  his 
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client  before  action  brought,  he  is  entitled  to  recover  for  money  paid  bj  him  for 
his  client's  use,  where  such  payment  has  no  reference  whatever  to  his  busiuens 
of  an  attorney.  Here  all  the  charges  have  reference  to  the  plaintiff's  bubincsa 
of  an  attorney. 

Patt£80N,  J.  I  am  of  the  same  opinion.  There  are  two  questions  ;  first, 
whether  the  charge  for  attesting  the  replevin  bond  related  to  proceedings  com- 
menced in  the  county  court.  .  Looking  at  the  course  of  proceeding  in  replevin, 
I  think  it  did.  A  replevin  may  be  by  a  writ  at  common  law,  or  by  plaint,  by  the 
statute  of  Marlbridge,  which  enacts  that  if  the  beasts  of  any  person  are  taken 
and  unjustly  detained,  the  sheriff,  after  complaint  made  to  him^  may  deliver 
them  without  the  hindrance  or  refusal  of  the  person  who  shall  have  taken  them. 
Then  the  statute  Westminster  2,  (13  Ed.  1,  )  c.  2,  requires  the  sheriff,  before 
he  makes  deliverance  of  the  distress,  to  take  from  the  plaintiff  pledges  not  only 
to  prosecute  the  suit,  but  also  for  the  return  of  the  beasts,  if  return  be  awarded. 
*And  by  the  statute  1  &  2  Ph.  &,  M.  c.  12,  s.  3,  the  sheriff  is  to  appoint  ^  ^  4 ..« 
four  deputies  with  authority  to  make  replevins  and  deliverance  of  dis-  ^ 
iresses.  The  11  G.  2,  c.  19,  s.  23,  directs  how  replevin  bonds  shall  be  taken, 
but  does  not  alter  the  course  of  the  proceeding  in  a  replevin  suit.  By  the 
statute  of  Marlbridge,  therefore,  the  sheriff  was  to  deliver  the  goods,  after  com- 
plaint made  to  him  ;  but,  before  such  delivery,  he  was  required  by  the  statute 
Westminster,  2,  to  take  pledges  from  the  plaintiff,  and  by  the  statute  11  G.  2, 
0.  19,  8.  23,  a  bond  from  the  plaintiff  and  two  sureties,  in  their  own  names,  to 
prosecute  the  suit  with  effect.  It  is  clear  then,  that,  before  the  bond  was  giveu^ 
there  must  have  been  a  complaint  made  to  the  sheriff;  and,  if  so,  the  charge 
for  attesting  the  bond  was  an  item  relating  to  a  step  in  the  cause  in  the  couuty 
court.  Then,  does  the  statute  2  G.  2,  c.  23,  s.  23,  apply  to  proceedings  in  that 
court?  In  lieynal  v.  Smith,  2  B.  &  Ad.  469,  the  decision  turned  on  the  pecu- 
liar language,  of  3  Jac.  1,  c.  7,  s.  1 ;  but  it  seems  to  me,  that  the  2  G.  2,  c. 
23,  is  not  limited  to  practitioners  doing  business  in  courts  of  record.  The 
words  are  general,  <<  no  attorney  or  solicitor  of  the  courts  aforesaid  shall  com- 
mence any  action  for  fees,  charges,  &c.  at  law  or  in  equity."  If  a  man  might 
practice  in  a  county  court  without  being  an  attorney  of  a  court  of  record,  there 
might  be  some  ground  for  the  limitation;  but  the  12  G.  2,  c.  13,  s.  7,  shews 
that  he  cannot.  On  the  other  point,  1  also  think  that,  to  recover  in  respect  of 
the  items  relied  on  as  not  taxable,  the  plaintiff  ought  to  have  shown  that 
they  were  unconnected  with  his  character  of  an  attorney.  The  rule  must  there- 
fore be  absolute.  B.ulo  absolute  for  entering  a  nonsuit. 
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Declaration  stated,  that  in  consideration  that  the  plaintiff  would  sell  goods  to  the  defend- 
ant for  600^  to  be  paid  for  by  approved  bills,  falling  due  before  the  15th  of  Febrnary 
1832,  the  defendant  undertook  to  pay  plaintiff  said  sum,  by  approved  bills  falliog  due 
before  the  said,  Ac.  At  the  trial  the  plaintiff  proved  a  written  contract  corresponding 
with  that  set  out  in  the  declaration,  except  that  the  payment  was  to  be  in  approved 
bills,  falling  due  by  the  15th  of  February:  Held,  that  although  the  declaration  did  not 
profess  to  set  forth  any  contract  in  writing,  this  variance  was  amendable  by  the  Judg« 
at  Nisi  PrittS,  under  the  statute  9  G.  4,  c.  15,  b.  1. 

Assumpsit.  The  declaration  stated,  that  in  consideration  that  the  plaintiff 
would  sell  the  defendant  certain  stock  of  the  plaintiff,  for  600/.,  to  be  paid  for 
by  approved  bills  falling  due  befwe  the  15th  of  February  1832 ;  he,  defendant, 
undertook  to  pay  the  plaintiff  the  said  sum  by  approved  bilb  falling  due  hefort 
that  day. 

At  the  trial  before  Denman,  G.  J.  at  the  sittinffs  after  last  term,  the  pluotiff 
gave  in  evidence  a  memorandum  in  writing  signed  by  the  defendant,  correspond- 
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ing  with  tbe  contract  set  out  in  the  declaration,  except  that  it  stated  that  the 
pnynicnt  was  to  be  by  approved  bills  falling  due  "?^y  (and  not  hefnre)  the  15th 
of  Fobraary.  It  was  objected,' that  this  was  a  variance.  The  Lord  Chief 
Justice  was  of  opinion,  that  it  was  a  variance  which  he  had  power  to  amend  by 
the  statute  9  G.  4,  c.  15,  and  directed  the  declaration  to  be  amended,  by  sub- 
stituting the  word  hy  for  before.  A  verdict  was  found  for  the  plain titf  for  104/. 
damages,  but  leave  was  given  to  move  to  enter  a  nonsuit  if  the  Court  should 
think  the  amendment  not  warranted. 

Biggi  Andrews  now  moved  accordingly.  This  is  not  a  case  within  9  G.  4, 
c.  15,  8.  I.  That  clause  enacts,  "  that  it  shall  be  lawful  for  any  judge  sitting  at 
Nii?i  Prins,  if  he  shall  sec  fit  so  to  do,  to  cause  the  reconi  on  which  any 
trial  may  be  pending  before  him,  when  any  variance  shall  appear  between  any 
matter  in  writing  or  in  print  produced  in  evidence  and  the  recital  or  setting 
♦4801  ^^^^  thereof  upon  the  record,  to  be  forthwith  amended  *in  such  parti- 
J  cular."  Here  the  variance  waa  not  of  this  kind,  for  there  was  no  reci- 
tal or  setting  forth  upon  the  record  of  any  matter  in  writing  or  print.  In 
Ryder  r.  Malbon,  3  Car.  &  P.  595,  the  avowries  did  not  profess  to  set  out  any 
instrument  in  writing :  and  a  lease  was  given  in  evidence  to  show  that  the  terms 
of  the  holding  were  different  from  those  alleged  on  the  record :  and  Park,  J. 
would  not  permit  the  avowries  to  be  amended,  saying,  that,  in  his  opinion,  the 
Btatute  only  applied  to  cases  "where  some  particular  written  instrument  is  pro- 
fessed to  be  set  out  or  recited  in  the  pleading."  [Taunton,  J.  If  the  plaintiff 
had  declared  upon  a  contract  in  writing  the  act  would  apply.  Then  is  it  not 
absurd  to  say  that  it  does  not  apply  because  the  plaintiff  has  omitted  the  words 
"fcy  agreement  in  writing"  which,  in  pleading,  are  unnecessary?]  The  act  in 
terms  applies  only  to  cases  where  a  matter  in  writing  is  set  forth  or  recited  upon 
the  record.  Cur,  adv.  vult. 

Den  MAN,  C.  J.  in  the  course  of  the  term  said :  In  Masterman  v.  Judson,  8 
Bingh.  224,  which  was  an  action  for  not  obeying  a  subpoena,  the  Court  of  Com- 
mon Pleas  after  time  taken  to  consider,  held,"  that  a  Judge  at  Nisi  Prius,  under 
the  statute,  might  amend  the  declaration  by  inserting,  instead  of  "a copy  of  the 
writ  of  subpcena,"  "  a  copy  of  so  much  of  the  writ  of  subpoena  as  related  to 
the  defendant.''  We  think  that  cabe  decides  the  present,  and  consequently 
there  most  be  no  rule.  Bule  refused. 


*481]      *The  KING  v.  MATTHIAS  ATTWOOD,  Esquire.    Jan.  26. 

On  motion  for  a  mandamns  to  the  master  and  wardens  of  an  incorporated  mercantile 
company  of  the  city  of  London,  to  call  a  meeting  of  the  company  on  the  next  annual 
day  of  election,  for  the  purpose  of  electing  a  master  and  wardens  according  to  the 
charters,  it  being  suggested  as  the  ground  of  motion,  that  the  said  officers  were  at  pre- 
sent improperly  elected  by  a  part  only  of  the  company,  instead  of  the  whole  body;  the 
Court  refuged  the  writ. 

On  motion  afterwards  for  a  quo  warranto  against  the  master  elected  in  the  manner  com- 
plained of,  it  appeared  that  the  practice,  as  far  as  it  could  be  traced,  from  the  year 
1488,  had  been  for  the  master,  wardens,  and  a  body  called  the  court  of  assistants 
(which  hadyariedin  number,  from  twenty-four  to  forty,)  to  elect  the  master;  and  that 
be  hod  usually  been  elected  out  of  the  court  of  assistants,  and  not  out  of  the  general 
body.  The  assistants,  besides  belonging  to  the  court,  had  the  same  qualifications  for 
boinp:  elected  as  the  other  members  of  the  company.  In  some  instances,  but  it  waa 
not  stated  how  many  or  when,  persons  had  been  elected  who  were  not  of  the  court 
The  company  had  existed  from  time  immemorial ;  by  a  charter  of  Rich.  2,  they  were 
empowered  to  elect  a  master  de  seipsis  when  and  as  they  should  please ;  and  by  a 
charter  of  18  Hen.  7,  (1502)  all  their  liberties,  franchises,  and  customs,  were  con- 
firmed : 

ITcld,  that  if  one  entire  by-law  were  to  be  presumed,  for  the  master,  wardens,  &c.  to  elect, 
and  to  elect  out  of  a  restricted  body,  the  latter  part  of  such  by-law  would  be  bad,  and 
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Titiate  the  whole,  but  that  no  ground  was  laid  for  presuming  such  by-law,  inasmuch  as 
the  election  from  the  particular  body  might  have  been  made  in  every  instance  by  choice, 
and  not  under  any  rule ;  and  further,  it  appeared  that  there  were  exceptions,  althon^h 
these  were  not  specifically  stated ;  and  that  even  the  practice  of  electing  by  a  limited 
body  was  not  necessarily  to  be  presumed  part  of  a  by-law,  as  it  might  have  been  a 
custom,  incorporated  by  reference  in  the  charter  of  Hen.  7. 
Quaere,  Whether  a  quo  warranto  information  lies  at  the  instance  of  a  private  relator, 
against  a  person  claiming  to  hold  an  office  in  one  of  the  Incorporated  mercantile  com- 
panies of  the  city  of  London  ? 

A  RULE  was  obtained  in  Trinity  term  1832,  calling  npon  tbe  master  and 
wardens  of  the  Merchant  Tailors'  Company,  to  shew  cause  why  a  mandamus 
should  not  issue,  commanding  them  to  call  a  meeting  or  assembly  of  the  com- 
pany on  the  24th  of  June  next  ensuing,  for  the  purpose  of  electing  the  master 
and  wardens  for  the  subsequent  year  according  to  the  charters.  The  application 
was  grounded  on  affidavits  of  certain  liverymen  of  the  company,  who  stated 
that  according  to  the  charters,  (as  they  were  advised  and  believed)  the  whole  of 
the  members  of  the  company  had  the  right  of  electing  one  master  and  four 
wardens  thereof  from  among  themselves  as  often  as  they  should  please  or  as 
should  be  needful,  in  manner  as  they  should  think  best;  but  that  neverthelcfs 
the  whole  government  of  the  company  was  exercised  by  a  master,  wardens,  and 
court  of  assistants,  *not  elected  by  the  fraternity,  but  usurping  those  r^^co 
offices :  that  the  master  and  wardens  were  not  elected  by  the  general  •- 
body,  but  by  the  said  master,  wardens,  and  assistants :  and  that  they,  when 
requested  by  the  present  applicants  and  other  liverymen,  had  refused  to  point 
out  to  them,  or  allow  them  to  inspect,  the  by  law,  if  any,  by  which  the  pre^nt 
mode  of  election  was  established ;  or  to  call  a  meeting  of  the  fraternity  for  the 
purpose  of  inquiring  into  the  existence  of  such  regulation,  and  considering  the 
propriety  of  repealing  it  if  extant.  Affidavits  in  answer  were  put  in,  one  of 
which  was  by  the  clerk  of  the  company,  stating  that  he  had  examined  the 
•records  of  the  election  of  master  and  wardens  of  the  company  which  are  extant 
from  1488  to  1493,  from  1662  to  1663,  and  from  1672  to  the  present  time; 
and  that  during  all  those  periods  the  master  and  wardens  had  been  elected  bj 
the  master,  wardens,  and  court  of  assistants. (a)  In  the  same  term  (Trinity, 
1832,) 

Sir  Javnes  Scarlett,  Camphdl,  Coleridgty  and  FollcUy  shewed  cause.  If  the 
application  is  well  founded,  the  last  elections  are  void,  and  the  proper  remedy  is 
by  quo  warranto.  But  the  Court  will  not  decide,  upon  what  is  now  alleged, 
that  a  practice  of  340  years'  standing  is  invalid  :  they  will  rather  presume  that 
it  is  founded  on  a  by-law  no  longer  extant.  In  Rex  v.  The  Mayor  and  Citizens 
of  Chester,  1  M.  &  S.  101,  a  case  resembling  this,  the  Court  refused  a  manda- 
mus, observing  that  another  remedy  was  open :  and  there  were  there  two 
instances  of  elections  varying  from  the  long  usage  relied  upon  in  opposition  to 
the  rule.  An  application  like  this  was  made  in  the  '''case  of  the  Pattern  ^^  ,qo 
Makers'  Company,  previously  to  the  motion  for  a  quo  warranto  to  the  *- 
ma6ter,(6)  and  the  Court  immediately  discharged  the  rule. 

Denmariy  Attorney-General,  F.  Pollock,  and  Hoggins,  contri.  A  by-law  may 
be  presumed,  but  there  must  be  facts  to  raise  that  presumption.  The  matters 
here  stated  have,  upon  the  whole,  the  contrary  effect.  It  is  true  there  would 
have  been  no  difficulty  in  applying  for  a  quo  warranto ;  but  as  the  partio?,  in 
consequence  of  the  delay  in  furnishing  information,  could  not  proceed  till  the 
offices  were  near  expiring,  it  was  more  convenient  to  ask  the  Court  for  a  man- 
damus, than  put  the  officer  to  defend  rights  which  had  so  short  a  time  to  exist. 
In  the  Patten  Makers'  case,  the  objection  to  a  mandamus  was,  that  the  applica- 
tion was  made  many  months  before-hand,  and  it  was  possible  that  the  parties 

(a)  See  Rex  v.  The  Merchant  Tailors'  Company,  2  B.  &  Ad.  115. 

(b)  As  to  the  latter  motion,  see  Hex  v.  Bumstead,  2  B.k  Ad.  699. 
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might  proceed  to  election  in  a  regular  manner.     Here  they  have  been  called 
npon  and  refuse  to  do  so,  and  the  time  is  at  hand. 

Lord  Tenterden,  C.  J.  If  the  master  and  wardens  have  been  improperly 
elected,  the  proper  and  reasonable  course  is  an  application  for  a  quo  warranto. 
The  Court  refused  a  mandamus  in  Rex  v.  The  Mayor  of  Chester,  1  M.  &  S.  101, 
and  in  the  Patten  Makers'  case;  and  there  is  no  instance  mentioned  in  which 
the  writ  has  been  granted  under  such  circumstances.  We  think,  therefore,  wo 
ought  to  discharge  the  rule,  leaving  it  to  the  parties,  if  they  think  proper,  to 
*4841  *PP^y  ^^^  *  ^^^  warranto.  *We  had  doubts  when  we  granted  the  rule, 
^  and  perhaps  ought  not  to  have  done  so. 

Parke,  J.(a)  There  are  two  objections  to  this  rule,  assuming  the  application 
to  be  well  founded  j  first,  we  do  not  know  that  the  parties  will  not  proceed  regu- 
larly on  the  day  of  election ;  and,  secondly,  the  mandamus,  if  granted,  must  be 
addressed  to  persons  who  are  not  really  officers. 

Taunton,  J.,  concurred.  Rule  discharged. 

Id  the  ensuing  Michaelmas  term  a  rule  was  obtained  calling  upon  Matthias 
Attwood,  Esq.,  to  shew  cause  why  a  quo  warranto  information  should  not  be 
exhibited  requiring  him  to  shew  by  what  authority  he  claimed  to  be  master  of 
the  Merchant  Tailors*  Company.  The  grounds  stated  were,  that  he  was  not 
legally  elected,  agreeably  to  the  charters;  nor  according  to  any  legal  by-law; 
nor  according  to  any  legal  uniform  usage;  nor  according  to  law.  On  cause 
heing  shewn  against  the  motion  in  this  term  (January  15th),  the  Court  held 
that  the  grounds  of  the  application  were  not  sufficiently  stated  in  the  rule,  but 
leave  was  given  to  amend ;  and  the  grounds,  as  stated  in  the  amended  rule, 
were: — 

1.  That  the  said  M.  A.  was  not  legally  elected,  agreeably  to  the  existing 
charters  of  King  Henry  VII.,  and  those  therein  recited,  which  direct  that  the 
whole  fraternity  shall  elect  a  master  from  amongst  themselves. 
»,g^i  2.  That  he  was  not  elected  by  the  fraternity  from  *amongst  themselves, 
■*  but  by  a  portion  or  committee  of  the  whole  from  themselves,  who  aie 
self-elected  and  fluctuating  and  uncertain  in  their  number. 

3.  That  this  mode  of  electing  a  master  is  repugnant  to  and  inconsistent 
with  the  directions  of  the  said  charters,  and  narrows  the  electors  by  an  unrea- 
sonable restriction. 

4.  That  the  persons  eligible  are  thereby  narrowed. 

5.  That  the  said  M.  A.  was  elected  master  according  to  a  usage  observed  by 
the  said  company,  that  a  portion  of  the  whole  fraternity,  called  the  Court  of  As- 
sistants, shall  elect  the  master  from  themselves,  which  is  inconsistent  with  the 
directions  of  the  said  charters. 

6  and  7.  That  no  by-law,  or  legal  usage,  authorizes  the  mode  of  election  by 
which  the  defendant  was  nominated  master. 

8.  That  the  nomination  of  the  defendant  is  inconsistent  with  the  spirit  and 
direction  of  the  said  charters,  which  intended  the  appointment  to  that  office  to 
vest  in  all  the  members  of  the  company  from  out  of  themselves. 

9.  That  the  nomination  is  illegal  and  void,  as  made  by  a  portion  or  commit- 
tee of  the  whole  fraternity,  indefinite,  and  regulated  by  no  by-law  or  uniform 
usage. 

10.  That  the  said  M.  A.  was  not  elected  according  to  the  charters,  having 
been  elected  by  a  select  body  out  of  a  select  bedy ;  that,  in  point  of  fact,  there 
is  no  by-law  which  directs  and  sanctions  such  a  mode  of  election ;  and  if  there 
be  Buch  a  by-law  in  fact,  it  is  illegal. 

The  affidavits  in  support  of  the  rule  set  forth  the  same  matter  as  before, 
respecting  the  right  of  election  under  the  charters :  they  then  stated  that  the 
Court  of  Assistants  consisted,  at  that  time,  of  thirty-nine  persons  only,  including 
the  master  and  wardens ;  that  the  master  and  wardens  were  elected  by  the 

{a)  Littledalc,  J.,  was  in  the  bail  court.    Patteson,  J.,  at  Guildhall. 


216  Rex  v.  Attwood.    H.  T.  1833.  '  [485 

Court  from  amongst  *themsclvc9,  without  reference  to  the  rest  of  the  rj^io^ 
fraternity ;(«)  that  their  number  was  uncertain  and  varying;  that  the  '- 
other  members  of  the  company  were  not  permitted  to  see  the  accounts,  records, 
and  ordinances  of  the  said  company;  that  the  oath  administered  to  a  liveryman 
on  his  admission  required  that  he  .should  not  (being  in  London^  and  in  good 
health)  absent  himself  from  the  feast  holden  yearly  about  Midsummer,  because 
he  would  not  bear  the  office,  room,  and  charge  of  a  master  or  warden  ;  that  the 
master  and  wardens  levied  fines  upon  the  freemen  on  admission  to  their  liveiy, 
and  increased  them  at  their  pleasure ;  that  the  said  M.  A.  was  elected  out  of 
the  Court  of  Assistants ;  that  the  liverymen  are  never  called  together  for  any 
purpose  connected  with  the  election  of  the  master  and  officers,  or  the  administra- 
tion of,  or  examination  into,  the  funds  and  affiiirs  of  the  company ;  and  th&t 
certain  freemen  and  liverymen  had  *applicd  to  the  master  and  wardens  r^io'r 
for  liberty  to  inspect  the  by-laws  and  other  documents,  but  had  been  *- 
refused. 

In  opposition  to  the  rule,  Mr.  Do  Mole,  the  clerk  of  the  company,  stated  as 
before,  that  he  had  examined  the  records  of  the  company  during  the  periods 
mentioned  in  his  former  affidavit,  as  to  the  election  of  master,  and  that  it  nowhere 
appeared  in  those  records  that  the  fraternity  at  large,  or  any  members,  being 
merely  freemen  or  liverymen,  were  ever  summoned  to,  or  took  part  in,  or 
were  present  at,  such  election,  but  that  the  master,  wardens,  and  courts  of  assist- 
ants were  the  only  person  who  appeared  to  have  attended  and  taken  part  in 
the  same ;  that  the  Court  of  Assistants  is  a  body  elected  from  the  freemen  and 
liverymen,  the  members  continuing  freemen  and  liverymen  after  their  election; 
and  that  the  court  appears  to  have  existed  from  the  earliest  times ;  that  during 
the  periods  aforesaid  the  master  and  wardens  have  always,  at  the  time  of  their 
election,  been  freemen  of  the  company,  and  members  of  the  fraternity  at  large, 
but  not  always  members  of  the  Court  of  Assistants — it  appearing  by  the  said 
records  that  freemen  have  been  elected  to  the  office  of  master  who  were  not  at 
the  time,  and  do  not  appear  to  have  been,  and  were  not  (as  deponent  believed), 
at  any  time  before  such  their  election,  members  of  that  court ;  that  the  said  M. 
A.  was  a  freemen  and  liveryman  at  the  time  of  his  election,  and  was  duly  elected 
by  the  master,  wardens,  and  assistants  (being  past-masters)  of  the  said  company, 
according  to  the  custom  which  had  existed,  as  the  deponent  believed,  for  340 
years  and  upwards ;  that  the  company  was  a  corporation,  both  by  prescription 
and  by  charters ;  and  that  by  a  charter  of  18  H.  7,  that  king  ♦confirmed  r^jt^g 
to  the  then  master  and  wardens  of  the  company  all  their  then  existing  *- 
privileges  and  franchises,  as  their  predecessors  had  been  reasonably  accustomed 
to  use  and  enjoy  the  same;  and  deponent  believed  that  the  present  custom,  as 
to  the  election  of  master,  had  been  lawfully  established  before,  and  existed  at 
the  time  of  granting  that  charter ;  that  the  present  number  of  freemen,  as  nearly 

(a)  In  the  affidavit  of  one  of  the  applicants,  Mr.  R.  H.  Franks,  the  statement  on  this 
head  was  as  follows: — "That  in  an  affidavit  of  J.  B.  De  Mole,  clerk  to  the  said  master 
and  wardens,  sworn  on  the  3d  of  January,  1831,  and  filed  in  this  Honourable  Court  on 
opposinji^  a  rule  for  a  mandamus  to  inspect  the  records  of  the  said  company,"  (see  2  B.  k 
Ad.  115,)  *'the  said  J.  B.  De  Mole  hath  sworn,  that  from  the  date  of  the  earliest  docu- 
ments in  the  possession  of  the  said  master  and  wardens,  down  to  the  present  time,  a  pe- 
riojd  of  340  years  and  upwards,  there  appears  to  have  existed  in  the  said  company  a  cer- 
tain body,  varying  in  number,  but  not  falling  below  twenty-four,  called  assistants  or 
councillors,  the  members  of  which  appear  to  have  been  from  the  earliest  period,  and  still 
are  past-masters  and  others,  elected  from  the  liverymen  or  freemen  of  the  said  fratemitr: 
and  that  the  right  of  election  of  the  said  master  and  wardens  appears  from  the  earliest 
period  in  which  any  evidence  can  be  procured  on  the  subject,  to  have  been  for  340  years 
last  past  and  upwards,  and  still  is,  in  the  said  corporation  of  master  and  wardens  and  the 
said  assistants  so  elected  as  above  mentioned. 

*' That  he  (II.  H.  Franks)  has  made  considerable  inquiry  and  investigation,  and  that 
dnringthe  said  period  of  340  years,  the  usaj^e  has  been  for  the  master,  wardens,  and  as- 
sistants to  elect  the  master  from  out  of  the  Court  of  Assistants,  and  not  out  of  the  frater- 
nity at  large." 
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as  the  tleponcnt  could  calculate,  was  from  1000  to  1100,  of  whom  from  320  to 
340  v»lto  al^o  liverymen  ;  that  a  large  number  of  the  freemen  were  very  indi- 
go nt,  nuny  (»f  them  receiving  pensions  or  occasional  relief  from  the  company, 
an.l  that  a  meeting  of  the  whole,  for  the  purpose  of  electing  a  master  and  ward- 
ens (if  they  could  be  summoned)  would  produce  much  inconvenience,  without 
corro:* ponding  benefit ;  that  the  charities  and  trusts  under  the  management  of 
the  master  and  wardens,  which  were  numerous  and  important,  had  been  entrusted 
to  them,  as  deponent  believed,  by  persons  acquainted  with  the  constitution  and 
mode  of  government  of  the  company,  as  it  had  existed  for  the  last  three  centu- 
ries and  upwards,  and,  in  some  instances  at  least,  upon  the  faith  thereof;  that 
the  number  of  the  Court  of  Assistants  is  limited  to  forty,  and  has  not,  during 
the  last  340  years  (as  is  believed),  fallen  below  twenty- four;  that  when  the 
Dumkr  is  below  forty,  wardens  are  elected  from  the  body  of  the  freemen,  and 
are  shortly  afterwards  chosen  members  of  the  court ;  but  when  the  court  is  full, 
the  wardens  are  elected  from  among  its  members,  to  avoid  increasing  the  num- 
ber; that  the  said  M.  A.  was  elected  master  by  the  master,  wardens,  and  assist- 
ants of  the  company,  being  past-masters,  according,  as  the  deponent  believed,  to 
immemorial  usage,  and  that  on  no  occasion,  during  the  last  340  years,  as  the 
♦4801  ^^^P^^®"*'  *believed,  had  any  other  persons  taken  part  in  such  elections. 
-'  There  were  other  affidavits  on  the  same  side ;  and  a  verified  copy  of  the 
charter  of  18  H.  7,  (the  governing  charter  of  the  company)  was  also  put  in,  re- 
ferring, by  inspeximus,  to  previous  charters  of  1  £dw.  3,  14  Kich.  ^,  9  H.  4^ 
18  H.  6,  and  5  Edw.  4. 

Tlie  charter  of  1  Edward  III.,  (exemplified  under  the  great  seal  in  15  Edw. 
m.)  after  reciting  that  the  Tailors  and  Linen  Armourers  of  London  had  peti- 
tioned the  king  and  his  council  in  parliament  for  the  confirmation  of  a  certain 
annual  guild  immcmorially  held  by  them  for  the  regulation  of  their  trade,  con- 
firmed such  guild  accordingly,  with  authority  to  the  men  of  the  said  mysteries, 
and  tlieir  successors,  to  order  and  regulate  the  same,  and  to  correct  the  faults  of 
their  servants  of  the  same  mysteries,  by  the  view  of  the  mayor  of  the  said  city 
for  the  timc,&c.,  et  per  probiores  et  magis  sufficientcs  homines  de  misteris  illis; 
^^aod  that  no  one  should  hold  a  counter  or  shop  of  the  said  mysteries  within  the 
liberty  of  the  city  aforesaid,  unless  he  bo  of  the  freedom  of  that  city ;  nor  shall 
any  one  be  admitted  to  the  said  freedom,  unless  it  shall  be  testified  by  the  honest 
and  lawful  men  of  the  said  mysteries  that  he  is  honest,  faithful,  and  fit  for  the 
sunc.^'  Richard  II.  confirmed  the  above  charter,  and  the  good  customs  and 
usages  touching  the  said  guild,  not  expressed  in  the  said  charter,  and  which  they 
had  used  in  the  said  city  from  time  immemorial ;  and  he  further  granted  to  the 
said  tailors  and  linen  armourers  that  they  and  their  successors  '^  habere,  tenere 
et  excrcere  possint  gildam  praodictam  et  fraternitat«m  dictonim  scissorum,  &c., 
alianimc^ue  personarum  quas  ipsi  rccipere  voluerint  in  fraternitatcm  prscdictam, 
ac  eiif/ere^Iuibere  et  faccre pos&int  unum magistruni  etquatuor  custodes  de  setpsis 
*4<jm  *<J»otieiu  ei9  piacuerit  vcl  (qyns  fuerit  pro  t^vhernatianey  citsfodia  et  regi- 
^  mine /raternitatis  pradictct  ui  perpetuum, prout  melius  sihi plaruerit,** 
&c.  And  that  the  said  master  and  wardens  "  adventus  et  congregationes  suos  in 
hxis  civitatis  praedictaj  eis  pertinentibus  faccre  possint,"  and  might  there  in  an 
honr^^t  manner  keep  their  feast  on  the  festival  of  St.  John  the  Baptist,  "et 
il>i<Jtm  facere  ordinationes  inter  ipsos,  prout  sibi  vidcrint  magis  nccessarias  et 
opp  .rtanas,  pro  meliori  gubcrnatione  fratcrnitatis  prajJictac  inperpetuum,  prout 
ij^^i  ante  ha?e  a  longo  tempore  facere  C(msuevcrunt."  By  the  charter  of  Ilenry 
IV.,  the  former  charters  were  confirmed  to  the  then  master  and  wardens  by  nume, 
sad  it  was  further  granted,  on  the  petition  of  the  said  master  and  wardens,  that 
they  and  tlu'ir  successors  should  be  porpctui  et  capaces,  and  that  the  fraternity 
should  be  solida,  pcrpetua  et  incorporata;  that  the  fraternity  sliouhl  be  called 
the  Fraternity  of  Tailors  and  Linen  Armourers  of  St.  John  the  Baptist  in  the 
City  of  I^ndon ;  and  that  the  said  master  and  wardens  should  be  called  the 
Master  and  Wardens  of  the  said  Fraternity  of  tailors,  &c. :  and  the  said  master 
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and  wardens  and  their  successors,  and  also  the  fraternity  aforesaid,  were,  by  the 
said  charter,  incorporated  for  ever  and  made  as  one  body ;  and  they  were  to  Lave 
a  common  seal,  and  to  plead  and  bo  impleaded  by  the  name  of  the  Master  and 
Wardens  of  the  Fraternity  of,  &c.  And  the  King  further  granted  to  the  said 
master  and  wardens  to  have  and  hold  to  them  and  their  successors  for  ever  all 
the  lands,  tenements,  annuities,  and  other  possessions  whatsoever^  acquired  by 
them  or  their  predecessors,  or  by  any  others,  before  that  time,  by  the  name  of 
the  tailors  and  linen  armourers,  &c.,  or  by  the  name  of  the  fraternity,  or  of  the 
master  and  wardens  of  the  fraternity,  of  St.  *John  the  Baptist,  &c.,  or  rit^tM 
by  any  other  name  whatsoever,  to  the  use  (ad  opus)  of  the  tailors  and  ^ 
linen  armourers,  or  of  the  fraternity  :  and  the  King  ratified  and  confirmed  the 
possession  of  the  same  to  the  said  master  and  wardens  and  their  successors,  the 
statute  of  Mortmain,  &c.,  or  any  forfeiture  notwithstanding.  Henry  VI.  con- 
firmed the  above  charters  to  the  then  master  and  wardens  by  name,  bj  the 
advice  of  the  lords  spiritual  and  temporal  iu  parliament,  and  added  other  privi- 
leges which  it  is  not  material  to  state.  Edward  IV.,  on  the  petition  of  the  then 
mas  tor  and  wardens,  ratified  and  confirmed  the  above  charters  to  them  by  uame. 

Ileury  VII.,  by  the  advice  and  consent  of  the  lords  spiritual  and  tcmpral  in 
parliament  holdeu  in  the  first  year  of  his  reign,  confirmed  the  above  chaiters  to 
the  then  maser  and  wardens  by  name,  and  their  successors,  *'  prout  iidem  luag- 
ister  et  custodcs  eis  uti  debent  et  solent,  ipsique  et  prasdecessores  sui  libertati- 
bus  et  frauchcsiis  illis  a  tempore  confectionis  literarum  prsedictarum  semper 
hactenus  rationabiliter  uti  et  gaudere  consueverunt :"  and  by  charter  in  the 
eighteenth  year  of  his  reign,  that  king  confirmed  the  preceeding  charters  to  the 
then  master  and  wardens  and  their  successors,  by  name,  prout,  &c.  (as  before :) 
and,  being  informed  that  the  men  of  the  said  mysteries,  or  at  least  sanior  pars 
eorundem,  had  from  time  whereof,  &c.,  traded,  and  still  did  trade,  in  various 
parts  of  the  world,  to  the  honour  of  the  realm,  &c.,  and  especially  had  used  the 
buying  and  selling  of  woollen  cloths  throughout  the  realm  and  particuhirlj  in 
London,  the  king  transferred  and  changed  the  said  guild  or  fraternity  into  the 
name  of  the  guild  of  Merchant  Tailors  of  the  fraternity  of  St.  John  the  Baptist 
in  the  city  of  London ;  *and  the  master  and  wardens,  and  their  successors  rtim 
into  the  name  of  Master  and  wardens  of  the  guild  of,  &c.,  and  incorpora-  •■ 
ted  the  said  guild,  and  the  said  master  and  wardens  and  their  successors,  by  the 
said  new  names  respectively;  and  gave  power  to  the  said  master  and  wardtns to 
augment  the  said  fraternity  and  receive  persons  into  the  same :  "  Et  quod  died 
magister  et  gardiani,  &c.,  et  successores  sui,  habcaut,  teneant,  possideaut  et  gau- 
deant  eis  et  succcsaoribus  suis  omnia  et  omuimoda  terras,  &c.,  et  alia  heredita- 
menta  et  alias  p()s^les8iones  quascunque  ac  bona  et  catalla  quaccunque,  ni'iDon 
omnia  et  omnimoila  lihertateSy  /ranchestas^  privilef/ia  et  coitsuffufiiH€Si\ViXCi 
quas  magister  et  custodes  dictae  gildse  sive  fraternitatis  scissorum  et  liueanim 
armaturarum  armurarorium,  &c.,  tempore  ani/ecfiouia  prcvaentiufn  habernni^  oui 
ipsi  vel privdercssores  sui,  sive  homines pra'dtcta mm  misterarumj  ante  hav  hm- 
pora  hdburrunt,  possederunt  sive  tonuerunt,  sen  eis,  vel  eorum  alicui,  aut  dicta; 
gildae  sive  fratcruitati,  ante  haao  tempora  conccssa  sen  iudulta  fueruiit."  The 
master  and  wardens  were  further  empowered  to  make  and  execute  statutes  aiiJ 
ordinances  for  the  government,  &c.,  of  the  said  mysteries,  and  of  the  men  of  the 
said  fraternity  and  mysteries,  according  to  the  exigency,  as  often  as  neetl  hLouM 
be,  so  that  they  were  not  contrary  to  the  laws  and  customs  of  England,  or  in 
prtyudicc  of  the  mayor  of  Loudon.  No  one  was  to  use  the  art  or  mystery  of  the 
Merchant  Tailors,  .vc.  in  the  city,  unless  admitted  thereto  by  the  master  and 
wardens.     Other  privileges  were  given,  which  it  is  unnecessary  i^  state. 

The  Solicitor' General,  Sir  James  Scarlett,  Cokr id fje  Siirji,  and  Ffdlc  ft  shew- 
ed cause  in  the  present  term.     *In  the  first  place,  this  being  an  office  in   ^^q*^ 
in  a  private  company,  is  not  one  of  those  for  which  by  the  statute  9  Ann.   '■ 
c.  20,  an  information  in  the  nature  of  a  quo  warranto  lies  at  the  instance  of  a 
private  relator.     The  master  of  the  Merchant  Tailor's  Company  does  not,  if  im- 
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properlj  appointed,  usurp  any  right  of  the  crown.  He  is  merely  the  head  of  a 
Toluntary  association,  and  his  office  relates  only  to  the  administering  of  charities 
belonging  to  that  society,  and  to  the  regulating  of  the  trade  with  which  their 
body  is  connected.  It  is  no  more  the  subject  of  a  quo  warranto  than  an  office 
in  the  College  of  Physicians,  or  in  one  of  the  inns  of  court.  It  does  not  con- 
cern the  administration  of  justice,  the  protection  of  the  peace,  or  the  acquisiti(/n 
or  exercise  of  any  political  right.  It  is  true  that  members  of  this  ccmpuny  ad- 
mitted to  their  livery  are  entitled  to  vote  for  the  city  of  London ;  but  that  is  not 
a  right  communicated  by  the  master  in  that  capacity.  Apprenticeship  entitles 
to  freedom,  but  the  right  is  not  communicated  by  the  master  to  the  apprintice 
nor  does  his  situation  relatively  to  the  apprentice  make  him  liable  to  a  quo  war- 
ranto. If,  indeed,  an  information  were  moved  for  to  oblige  Mr.  At t wood  to 
shew  why  he  claimed  to  act  as  a  liveryman  of  London,  the  case  would  be  dificr- 
ent.  Many  chambers  which  now  confer  a  vote  for  the  city  of  London,  are  at 
the  disposal  of  the  societies  of  the  Inner  and  Middle  Temple ;  but  could  a  quo 
warranto  information  be  on  that  account  exhibited  against  an  officer,  the  treasurer 
for  instance,  of  one  of  those  societies,  even  supposing  it  were  a  body  corporate? 
The  title  and  preamble  of  the  statute  9  Anne.  c.  20,  as  well  as  the  words  of  sect. 
4,  shew  that  the  enactment  in  that  section  giving  power  to  private  persons  to 
'*4941  ®*^^^'^  ^^^  warranto  informations  for  *the  usurping  of  offices,  relates 
-'  only  to  offices  in  cities,  towns  corporate,  boroughs,  "  and  places"  of  a 
like  description :  and  this  is  confirmed  by  the  language  of  32  G.  3,  c.  58,  s.  1, 
which  enables  the  defendant  to  any  such  information  for  the  exercise  of  an  office 
or  franchise  **in  any  city,  borough,  or  town  corporate"  to  plead  that  he  has  hold 
sach  office  six  years.  It  was  decided  in  Rex  v.  Wallis,  5  T.  R.  875,  that 
"places"  in  the  former  act  must  mean  places  ejusdem  generis  with  those  pre- 
vioualj  named:  and  in  Horn  v.  The  Cutlers  Company,  2  Selw.  N.  P.  1152, 
Dote,(/:)  that  the  powers  given  by  that  statute  did  not  extend  to  the  case  of  a 
private  company.  [Taunton,  J.  referred  to  Rex  v,  Highmore,  5  B.  &  A.  711.] 
That  case  is  explained  by  Rex  v.  M'Kay,  5  B.  &  C.  640,  where  it  was  held  that 
the  statute  of  Anne  applied  only  to  corporate  offices  in  corporate  places.  [Pat- 
TEsoN,  J.  In  Rex  i;.  The  Duke  of  Bedford,  1  Barnard.  K.  B.  242,  280,  the 
Court  made  a  rule  absolute  for  a  quo  warranto  information  against  the  duke  as 
claiming  to  be  governor  of  the  company  of  conservators  of  Bedford  Level.  That 
however,  was  at  common  law,  before  the  statute  of  Anne.]  In  Rex  v.  Bumstead 
2  B.  &  Ad.  699,such  an  information  was  granted  against  an  individual  claiming 
to  be  master  of  the  Pattern  Makers'  Company,  but  the  present  objection  was  not 
taken.  [Patteson,  J.  It  was  in  Rex  v.  The  Duke  of  Bedford,  1  Barnard.  K. 
B.  242,  280,  without  success].  An  information  of  this  kind  could  not  be  filed 
independently  of  the  statute  of  Anne,  by  a  private  relator.  In  2  Selw.  N.  P. 
p.  1152,  8ih  edit.,  it  is  stated,  that  before  the  statute  a  private  person  c(uld  not 
interpose  in  quo  warranto,  the  Crown  only  by  the  Attorney-General  being 
*4951  ^<^<)i"P^^°^  to  do  so ;  and  authority  is  given  in  support  of  that  position  ', 
^  though,  on  the  other  hand,  Mr.  Taucred  in  his  work  on  quo  warranto,  p. 
15,  states  it  to  be  beyond  a  doubt  (and  assigns  grounds  for  that  opinion)  that 
before  the  statute  of  Anne  the  coroner  did  exhibit  such  informations  at  the 
suggestion  of  private  persons.  But  at  all  events,  if  this  case  is  unquestionably 
not  within  the  statute,  the  Court  will  not  refer  to  any  supposed  common  law 
right,  but  will  leave  the  matter  to  the  Attorney-General,  who,  if  an  tffice  of 
this  kind  is  abused,  or  its  trusts,  charitable  or  otherwise,  unfulfilled,  may  pro- 
ceed against  the  party  in  this  Court  or  in  Chancery. 

Then  passing  by  this  objection,  the  words  of  the  charter  of  Rich.  2,  are,  that 
the  fraternity  of  tailors  and  linen  armourers  and  their  successors  "  cligere,  ha- 
bere et  {iiQcre  posstnt  unum  magistrum,  &c.,  de  seipsis,  quotiens  eis  placuerit,  vel 
opus  fuerit,  pro  gubernatione,  &c,jprout  melius  sill  placuerit^  Now,  in  Rex 
t.  The  Mayor  of  Chester,  1  M.  &  S.  101,  where  there  was  a  similar  latitude  in  the 
words  of  the  charter  ("  singulis  annis  successivis  eligerepc;s«i/i<")  and  the  usage  had 
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not  boon  to  elect  annually,  Lord  EUcnborougli  said  that  the  Court  would  not 
iuterfere  a^aiut  a  long  coutiuucd  usiige  upon  words  of  a  charter  which  were  in 
any  degree  doubtful.  The  usage  here  called  in  question  has  existed,  at  all 
events,  ever  since  1488 ;  and  where  the  words  of  a  charter  admit  of  doubt, 
oisuage  is  a  proper  guide  to  the  construction.  Gape  v.  Handley,  3  T.  R.  288,  u. 
(a).  The  next  charter,  that  of  Hen.  4,  grants  to  the  then  master  and  wardens 
to  be  perpetui  et  capaces,  gives  them  a  distinct  incorporation,  *aod  vests  r^^gg 
in  them  and  their  successors  all  the  lands,  tenements,  annuities,  and  pos-  ^ 
sessions  which  they  or  the  fraternity,  by  whatsoever  name,  ever  before  bad. 
The  charter  of  Hen.  7,  is  granted  by  the  advice  and  consent  of  the  lords  ppiri- 
tual  and  temporal  in  parliament,  and  is,  therefore,  in  effect,  a  statute  of  tbe 
realm,  The  Prince's  Case,  8  Rep.  20  :  the  omission  of  the  Commons  is  no  proof 
to  the  contrary  in  a  private  act,  if  it  be  found  on  the  parliament  roll,  as  maj  be 
proved  by  many  instances.  This  charter  incorporates  the  company  by  a  new 
name,  still  keeping  separate  the  master  and  wardens  from  the  body  at  large,  and 
it  confers  on  the  master  and  wardens,  and  their  successors,  all  their  former  pos- 
sessions and  rights,  and  the  liberties,  franchises,  privileges,  and  customs,  wbicli 
the  master  and  wardens  of  the  said  fraternity  of  tailors  or  linen  armourers,  or 
their  predecessors,  or  the  men  of  the  said- mysteries  before  then  had.  Now  it  is 
quite  clear  that  iixQ  custom,  as  to  the  election  of  master,  subsisted  long  before 
the  date  of  this  charter ;  whatever,  therefore,  its  commencement  may  have  been, 
the  charter  confirms  it.  ' 

Supposing  even  that  the  charter  of  Rich.  2,  gave  the  right  of  election  to  all 
the  fraternity,  liverymen  and  freemen,  it  is  settled  by  many  cases  that  the  mem- 
bers of  a  corporation  may,  by  a  by-law,  vest  that  right  in  a  more  limited  num- 
ber, if  they  do  not  exclude  any  integral  part  of  the  body,  or  introduce  aoy 
stranger,  Case  of  Corporations,  4-  Rep.  776,  Rex  v.  Ash  well,  12  East,  *l%  Bex 
V,  West  wood,  7  Bingh.  1.  Though  the  number  of  the  select  body  be  indefinite 
or  varying,  that  is  not,  of  itself,  any  objection,  Golding  v.  Fenn,  7  B.  &  C  765. 
*And  if  such  a  by-law  may  legally  be  made,  its  existence  at  a  former  ^^gy 
period  may  be  presumed,  where  records  are  defective,  and  the  usage  has  l- 
been  very  long  established,  though  the  by-law  itself  may  have  been  lost  bj  time, 
Rex  V.  Head,  4  Burr.  2516,  Rex  v.  Ash  well,  12  East,  22,  Rex  v.  Bird,  IB  Esu?t, 
367.  Even  sixty  years'  usuage  has  been  considered  evidence  of  a  by-law,  Per- 
kin  V.  The  Master,  &c.  of  the  Cutlers'  Company,  2  Selw.  N.  P.  1172.  (8th  edit.) 
from  Serjt.  Hill's  MSS.  ... 

But  an  attempt  is  made  to  shew  that  the  by-law,  supposing  it  to  exist,  nar- 
rows not  only  the  number  of  electors,  but  that  of  the  persons  eligible ;  in  wbicli 
case,  according  to  a  distinction  perhaps  of  modern  origin,  but  which  cannot  now 
be  contested,  the  whole  by-law  (taking  it  to  be  one  and  entire)  would  be  invalid. 
But  the  affidavit  on  the  other  side,  in  which  a  former  affidavit  of  Mr.  Pe  Mole 
is  cited,  does  not  establish  this.  It  appears  that  tbe  court  of  assistants  elect, 
but  not  that  they  are  necessarily  the  body  elected  from.  On  the  contrary,  it  i^^ 
stated  that  the  practice  in  this  respect  has  not  been  invariable.  And  if  it  bad, 
it  does  not  follow  that  any  by-law  has  limited  the  number  of  persons  eligible. 
All  may  be  eligible,  and  yet  in  practice  it  may  uniformly  have  been  found  most 
convenient  to  choose  from  a  certain  class,  who  were  likely  to  be  most  emincDt 
in  the  fraternity,  and  beat  acquainted  with  its  affiiirs.  •  The  court  of  assistantvS 
are  all  freemen,  and  need  no  by-law  to  render  them  eligible.  Mr.  Attwood  is  a 
meinber  of  the  body  at  large,  as  well  as  of  the  court  of  assistants;  he  has  all 
the  qualifications  which  would  entitle  him  to  be  chosen  if  the  election  were 
made  from  among  the  whole.  It  will  not,  therefore,  be  presumed  that  be  i> 
^elected  by  reason  of  something  vicious  in  a  by-law  otherwise,  good.  r;^|Q^ 
The  affilavits  on  the  other  side  do  not  state  that  any  person  has  ever  ^ 
been  rejected  as  ineligible  because  he  was  not  a  member  of  the  court.  All, 
therefore,  that  is  justly  to  be  presumed  with  respect  to  a  by-law  is,  that  it  re- 


498]  4  Barnewall  &  Adolphus.  221 

duced,  as  it  legally  might,  the  body  of  electors ;  but  not  that  it  went  the  length 
of.rfstricting,  contrary  to  the  gentTal  law,  the  number  of  persons  eligible. 

Tho  oath  taken  by  the  liverymen;  not  to  absent  themselves  from  the  annual 
feist  for  the  purpose  of  avoiding  the  office  and  charge  of  a  master  and  war(k*n, 
can  make  no  difference;  because  every  freeman  is  eligible  to  the  offiie  of  war- 
den, and  may,  therefore,  in  any  view  of  the  case,  become  mast  it.  No  substan- 
tial ground,  therefore,  is  laid  for  this  application,  supposing  it  aduni^sibhi  in 
point  of  law;  and,  as  was  said  by  Abbott,  C.  J.  in  Rex  r.  llayth(»rne,  5  B.  & 
C.  429,  if  there  be  no  reasonable  doubt,  the  court  will  not,  on  trivial  grounds, 
set  on  foot  a  proceeding  which  may  disturb  a  very  great  and  important  corpora- 
tion. 

F.  PoUock  and  HogginSj  contrA.  First,  as  to  the  power  of  the  court  to  grant 
a  quo  warranto  in  this  case,  that  point  is  decided,  not  only  by  Ilex  v,  lium- 
>tead,  2  B.  &  Ad.  699,  but  by  Kox  r.  Wakelin,  1  B.  &  Ad.  50,  where  the  Court 
made  a  rule  absolute  for  an  information  callipg  on  a  party  to  shuw  by  wlu.t 
authority  he  claimed  to  be  a  member  of  the  Company  of  Tailors  in  Lichfield. 
In  Rex  r.  Jolliffe,  2  B.  &  C.  54,  there  was  a  quo  warranto  information  for 
claiming  to  exercise  the  office  of  mayor  of  Peterstield,  which  is  not  a  corporate 
*4QQ1  *^'^*  ^'  ^®  ^®  answer  to  say  that  in  those  *case8  the  objection  now  urged 
^  was  not  taken  ;  and  it  is  to  be  observed,  that  the  motion  for  a  mandamus 
in  the  present  case  was  resisted,  and  disposed  of,  on  the  ground  that  an  applica- 
tion to  the  Court  for  a  quo  warranto  was  the  proper  course. 

The  question  then  is,  what  is  the  true  eflect  of  the  charters  by  which  this 
corporation  is  governed.  An«i  it  is  to  be  wished  that  in  former  cum-s  the  Court 
had  paid  less  regard  to  usage,  and  considered  more  what  was  required  ly  the 
language  of  charters,  and  the  rights  which  the  subject  derived  from  them.  The 
lan^'Udge  of  the  charter  of  Rich.  2,  is  perfectly  plain  :  that  the  said  tailors  and 
linen  armourers  and  their  successors  "  shall  be  enabled  to  exercise  the  guild  and 
fraternity  of  the  said  tailors  and  armourers  of  linen  armoury,  and  of  other  per- 
sona whom  they  may  be  willing  to  receive  into  the  aforesaid  fratemity,  and  shall 
be  able  to  elect,  have,  and  make,  one  master  and  four  wardens  from  auionght 
themselves  so  often  as  they  shall  please,"  &c.  But  it  is  said,  that  a  u^^age  has 
prevailed  frona  which  the  Court  must  presume  a  by-law,  narrowing  the  rights  of 
election;  and  that  that  by-Liw  is  not  now  to  be  called  in  question;  in  bupport 
of  which  latter  proposition  Rex  ».  The  Mayor  of  Chester,  1  M.  k  S.  101,  was 
cited.  There,  however,  the  application  for  a  mandamus  was  refused  mainly  on 
the  ground  that  another  remedy  was  open,  namely,  by  quo  warranto.  In  Rex 
p.  Ashwell,  12  East,  22,  the  alleged  by-law  was  submitted  to  a  jury,  who  fo\*nd 
in  favour  of  it.  Lord  Ellenborough  observed  there,  that  long  continuance  of  a 
by-kw  would  not  legalize  it  if  it  were  in  itself  illegal.  In  Rex  v.  Westwood, 
♦iiOOl  ^  ®-  &  C-  7^^>  ^  Bingh.  1,  a  quo  warranto  was  ^granted,  and  the  by-law 
^  came  in  question  on  demurrer;  the  Judges  of  this  Court  differed  in 
opinion  respecting  it,  and  on  error  brought,  it  was  only  after  a  considerable  lapse 
of  time  that  the  House  of  Lords  declared  it  valid,  some  of  the  Judges  being  still 
of  a  different  opinion.  In  Rex  v.  Bird,  13  East,  367,  the  information  was 
graoted  in  the  first  instance.  These  cases  shew  that  the  disposition  of  the  Court 
ia  ktc  times  has  not  been  to  preclude  inquiry  into  such  by-laws  and  usages  by 
refuiiing  informations :  and  in  the  present  case,  if  any  doubt  arises,  the  question 
ought  to  be  submitted  to  a  jury. 

It  is  essential  to  the  validity  of  a  by-law  that  it  be  not  contradictory  or 
repugnant  to  the  charter,  2  Selw.  N.  P.  1170,  8th  edit.,  which  it  clearly  is  if  it 
limit  the  number  of  persons  eligible;  or  if  it  vary  the  description  of  such  per- 
son-*,  Lee  v.  Wallis,  1  Lord  Kenyon's  Notes,  292.  Even  where  this  is  not  the 
case,  the  Court  may  inquire  whether  the  practice  which  prevails  is  founded  on  a 
just  construction  of  the  charter.  The  body  making  by-laws  cannot  unreascnally 
narrow  the  number  of  electors,  nor  impose  a  qualification  an  warranted  by  the 
charter,  Rex  v.  Spencer,  b  Burr.  1827.     Here  both  objections  arise.     As  was 
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said  in  Rex  v.  Spencer,  the  select  body  "have  restrained  the  electors,  not 
generally,  but  with  such  a  distinction  as  in  effect  places  the  election  in  them- 
selves." 3  Burr.  1835.  The  number  of  electors  is  narrowed  here  from  1100  to 
at  most  forty,  and  that  a  fluctuating  and  indefinite  body :  and  the  qualification 
is  added,  of  being  a  past  master.  The  charter  directs  that  the  fraternity  hhall 
elect  do  seipsis ;  the  bj-law  establishes  a  select  body,  who  elect  themselves  and 
elect  out  of  themselves. 

*It  is  said,  that  the  election  by  the  limited  body  out  of  themselves  is  r»^Ai 
not  part  of  the  by-law,  and  that,  in  fact,  masters  have  been  elected  who  "- 
were  not  at  the  time  members  of  the  court  of  assistants.  But  the  aflidavit  docs 
not  specify  the  instances,  their  number,  or  date:  they  may  even  have  been 
before  the  making  of  the  supposed  by-law.  It  stands,  therefore,  without  any 
substantial  contradiction,  that  the  usage  has  been  for  this  body  to  elect,  and  also 
to  elect  from  among  themselves :  if  a  by-law  is  to  be  inferred  from  usage,  it 
must  be  collected  from  the  whole  usage — the  vicious  part  as  well  as  the  sound ; 
they  have  no  right  to  separate  one  from  the  other ;  or  if  any  question  arises 
whether  or  not  the  practice  has  in  fact  been  vicious,  or  whether  the  by-law  is  to 
be  connected  with  that  vicious  practice,  or  only  with  so  much  of  the  custom  as  is 
valid,  those  points  ought  to  be  submitted  to  a  jury,  and  not  decided  by  the  Court 
on  this  application. 

Den  MAN,  C.  J.  I,  for  one,  should  be  very  sorry  to  withdraw  from  the  con- 
sideration of  a  jury  any  case  that  was  properly  a  subject  for  their  inquiry ;  and 
whenever  a  proper  doubt  is  raised  upon  any  material  fact  regarding  the  title  of 
a  public  officer,  this  Court,  I  think,  will  not  hesitate  to  refer  it  to  the  proper 
tribunal.  But,  here,  I  am  of  opinion  that  no  sufficient  case  is  made  out :  for, 
without  going  into  nice  distinctions,  it  ought,  at  least,  to  be  shewn  to  the  Court, 
before  they  allow  parties  to  be  subjected  to  the  trouble  and  expense  of  such  a 
proceeding  as  this,  that  there  is  some  reasonable  ground  for  doubting  the  title 
that  is  called  in  question.  In  the  present  case  two  objections  are  raised  :  first, 
that  the  number  of  electors  is  improperly  limited ;  secondly,  that  *the  r*cAo 
body  of  persons  eligible  is  also  narrowed  by  the  by-law  on  which,  as  it  is  ■- 
assumed,  the  practice,  with  regard  to  these  elections,  must  be  grounded.  But  I 
am  not  sure  that,  in  this  case,  the  party  against  whom  the  application  is  made 
would  rely  on  such  by-law,  or  need  do  so.  The  first  objection  is  certainly  not 
a  valid  one  in  point  of  law,  unless  clear  grounds  can  be  shewn  for  saying  that 
the  limitation  of  the  electing  body  was  unreasonable.  In  Rex  v.  Spencer,  3 
Burr.  1827,  it  did  so  appear;  but  the  present  case  is  not  brought  within  that; 
and  it  is  perfectly  understood  as  law,  that  a  mere  limitation  of  the  number  of 
electors  is  not  in  itself  any  objection  to  a  by-law.  The  other  point  takeo, 
namely,  that  the  body  elected  from  is  narrowed,  would  undoubtedly  be  fatal  to 
any  by-law,  though  found  by  a  jury  to  have  existed ;  but  it  does  not  strike  me 
that  the  objection  is  raised,  even  by  the  affidavit  of  Mr.  Franks,  when  that  is 
properly  sifted.  It  is  stated  by  him  that  the  elections  have,  for  a  great  length 
of  time,  been  made  out  of  a  certain  class;  but  the  distinction  is  so  obvious 
between  a  limitation  of  the  known  number  of  electors,  and  a  practice  of  electing 
out  of  a  limited  class,  the  motives  for  which  election  cannot  in  each  instance  he 
known,  that  it  does  not  appear  how  any  mistake  can  arise  between  one  and  the 
other.  It  is  sworn,  also,  that  there  have  been  exceptions  to  the  latter  practice; 
and,  under  these  circumstances,  I  should  think  it  most  unreasonable  to  presume 
the  existence  of  a  by-law  corresponding  with  that  practice.  This  was  the  only 
doubt  upon  which  the  Court  would  have  been  inclined  to  pause;  and  as  we  all 
think,  on  examining  the  affidavits,  that  this  doubt  *i8  not  sufficiently  r*f:Qo 
raised,  there  is  no  prima  facie  case  to  warrant  us  in  calling  these  gentle-  L 
men  to  further  question. 

LiTTLEDALE,  J.  The  charter  of  Rich.  2  empowers  the  fraternity  to  elect  a 
master  and  warden  de  seipsis,  but  does  not  prescribe  the  mode.  For  that  wc 
must  refer  to  the  nsage.     Now  the  usage,  as  far  back  as  1488,  appears  to  have 
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been  for  the  master,  wardens,  and  assistants  who  had  served  the  office  of  master, 
to  elect  the  master.  The  charter  of  18  Hen.  7,  confirms  former  usages,  and 
therefore  the  question  is,  whether  this  usage  was  yalid.  That  the  number  of 
electors  may  be  restrained  bj  usage  or  by-law,  was  fully  admitted  in  Rex  i\ 
Westwood,  7  Bingh.  1 ;  but  it  is  said  that  the  present  usage  is  invalid,  because 
it  mu'*t  be  taken  altogether  as  shewn  by  the  practice  stated  on  affidavit,  and  the 
effecf  of  the  practice  is  to  restrain  the  number  of  persons  eligible,  and  prevent 
the  choice  fron\  being  made  out  of  the  general  body  of  freemen.  There  is  no 
doubt  that  a  usage  or  by-law  having  this  effijct  would  be  bad :  the  reason  given 
for  narrowing  the  number  of  electors,  namely,  the  avoiding  of  confusion,  does 
not  apply  to  it.  But  here,  although  the  choice  has  generally  been  made  out  of 
the  limited  body,  it  does  not  follow  that  the  belonging  to  that  body  was  a  neces- 
eary  qualification.  It  may  be  that  the  master  has  usually  been  chosen  out  of 
the  court  of  assistants,  the  members  of  that  body  having  more  experience  and 
knowledge  of  the  affairs  of  the  company  than  any  other  persons ;  but  there  is 
♦5041  °'*^  enough  on  the  affidavits  to  shew  that  this  was  part  of  the  same  ♦usage 
-*  which  narrowed  the  number  of  electors,  that  both  practices  commenced 
at  the  same  time,  or  that  they  are  to  be  connected  with  one  and  the  same  by- 
law. 

TiUNTON,  J.  Since  the  Case  of  Corporations,  4  Rep.  77  b,  it  has  almost 
univ^'D^ally  been  considered,  that  a  by-law  narrowing  the  number  of  electors 
might  l>e  supported :  but  a  by-law  restricting  the  numlxjr  of  persons  eligible  has 
been  always  held  bad.  The  Court  must  not,  in  the  present  case,  be  understood 
as  <u;r^esting  even  an  inclination  of  opinion  that  such  a  by-law  could  be  main- 
tained. But,  for  the  purpose  of  inducing  the  Court  to  grant  this  rule,  an  inge- 
nious mode  of  putting  the  case  has  been  adopted.  It  is  said  that  if  a  doubt 
Q\bU  the  question  should  be  sent  to  a  jury:  and  here,  as  the  affidavits  state  a 
uniform  practice  of  electing  the  master  from  the  court  of  assistants,  which  is  re- 
presented to  be  a  narrowing  of  the  body  of  persons  eligible,  an  attempt  is  made 
to  couple  this  with  the  practice  by  which  the  number  of  electors  has  been  re- 
strained, and  to  represent  both  as  one  solid,  compact  body  of  usage  from  which 
the  Court  is  to  presume  one  entire  by-law ;  and  it  is  contended  that  as  this  sup- 
posed by-law,  if  bad  in  one  respect,  would  be  bad  altogether,  sufficient  doubt  is 
raised  to  require  the  intervention  of  a  jury.  But  I  agree  with  my  Lord  and  my 
brother  Littledale,  that  the  circumstances  here  do  not  lead  to  a  necessary  infe- 
rence of  any  one  and  entire  usage  or  any  by-law  of  the  nature  suggested.  As 
to  the  part  which  is  supposed  to  limit  the  persons  eligible,  the  practice  in  that 
t-Ar-i  respect  does  not  appear  to  be  uniform.  It  is  stated  ♦(though  the  affidavit 
-*  on  this  subject  might  possibly  have  been  more  explicit),  that  there  have 
Kv.n  some  exceptions,  though  it  is  not  said  when  or  in  what  instances ;  but  upon 
thi.s  statement  there  is  not  the  same  ground  for  presuming  a  usage  narrowing 
the  numbers  of  the  eligible,  as  for  referring  a  like  usage  in  the  case  of  the 
electors. 

It  appears  to  me,  however,  that  this  case  may  very  fairly  be  decided  without 
rcf'Tenee  to  any  presumed  by-law.  It  may  be  that,  if  the  case  turned  upon 
Mich  a  by-law,  sufficient  uncertainty  might  exist  (such  by-law  not  appearing  on 
the  cnr|»oration  books)  to  send  the  question  to  a  jury  :  though  I  do  not  mean 
to  hav  that  in  every  case  where  the  circumstances  raise  a  strong  presumption, 
the  ra^itter  must  necessarily  be  sent  to  a  jury.  The  argument,  however,  would 
ho  forcible,  in  such  a  case,  in  favour  of  the  rule.  But  in  the  present  case,  it 
appears  from  the  charter  of  15  Edw.  3,  that  this  guild  existed  before  the  time 
of  leg-il  memory.  That  dates  from  a  period  in  the  reign  of  Rich.  1,  which  was 
from  1189  to  1199.  The  next  charter,  of  Rich.  2,  confirms  not  only  the  char- 
ters of  Edw.  3,  but  also  the  good  customs  of  the  guild  not  therein  expressed, 
and  which  they  have  used  and  enjoyed  from  time  immemorial.  So  that  the 
company,  at  these  periods,  was  governed  not  only  by  charters,  but  by  customs 
which  had  obtained  oontemporaneously  with  them.    The  charter  of  Rich.  2, 
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goes  on  to  confer  upon  them  the  liberty  of  choosing  a  master  and  wardens  de 
seipsis,  quoticns  cis  placuerit,  &c.,  prout  melius  sibi  placuerit.  The  mode  of 
election  is  not  prescribed,  nor  the  persons  by  whom  it  is  to  bo;  in  the  absence 
of  such  direction  the  common  law  right  of  election  would  be  in  the  whole  btxlj; 
and  if  *thcre  bo  a  custom  to  the  contrary,  confirmed  afterwards  by  a  ( hnr-  p^Qg 
ter,  such  custom  is  not  in  derogation  of  the  previous  charter,  but  only  of  the  •- 
commtm  hiw  right.  The  next  important  charter  is  that  of  18  Hen.  7,  which  cor- 
responds to  the  year  1502,  tS.  Now,  it  is  admitted  that  the  mode  of  election  in 
dispute  here  had  prevailed  from  the  year  1488 ;  and  this,  which  is  an  inspexi- 
mus  chart-er,  comprehending  within  itself  all  the  previous  ones,  confirms  them, 
and  grants,  among  other  things,  that  the  master  and  wardens  there  named,  and 
their  successors,  shall  have  and  enjoy  all  the  liberties,  franchises,. privileges,  and 
customs  which  the  master  and  wardens  of  the  fraternity  of  tailors  and  linen 
armourers  had  at  the  time  of  making  these  pi-esents,  or  which  they  or  thtir  pre- 
'  dccessors  have,  before  this  time,  possessed  or  held,  or  which  have  bet  n  granted 
to  the  said  guild  or  fraternity.  If,  therefore,  the  usuage  of  electing  a  mas- 
ter by  the  master,  wardens,  and  assistants  had  prevailed  before  the  granting  of 
this  charter,  it  is  thereby  expressly,  confirmed.  I  do  not  go  so  fur  as  to  say, 
that  this  charter,  because  made  with  the  assent  of  the  lords  spiritual  and  iem- 
potal,  has  the  force  of  an  act  of  parliament.  Lord  Coke,  indeed,  lays  it  down 
that  nothing  can  be  so  considered  unless  it  appear  to  have  received  the  triple 
assent  of  king,  lords,  and  common8.(a)  I  will  not  say  that  this  grant  of  Hen. 
7,  wanting  the  assent  of  the  commons,  is  to  be  looked  upon  as  a  statute,  but  if 
not  a  more  binding,  it  is  a  more  solemn  and  considered  instrument  than  a  char- 
ter grainted  ex  mere  motu  regis :  and  as  the  custom  in  question  existed  when  it 
was  granted,  it  may  be  regarded  as  incorporating  that  *cu8tom,  and  regu-  ♦prQ- 
lating  the  mode  in  which  the  election  of  master  was  thereafter  to  be  car-  ^ 
ried  on. 

Patteson,  J.  I  agree  with  my  Lord  and  the  rest  of  the  Court,  that  this 
rule  ought  to  he  discharged.  The  first  objection^  that  the  practice  in  (juestion 
narrows  the  number  of  electors,  is  answered  by  shewing  that  it  has  prevailed 
ever  since  the  year  1488 ;  and  whether  such  usage  be  referable  to  a  by-law,  or 
to  immemorial  custom,  it  is  clear  that  it  may  have  had  a  legal  commoDcement. 
I  do  not  agree  in  the  observation  which  has  been  made,  that  it  would  have  l^een 
better  if  this  Court  had  looked  more  at  the  terms  of  charters,  and  less  at  the 
usages  that  have  prevailed.  I  have  always  understood  the  practice  of  our  pre- 
decessors to  have  been  to  look  carefully  at  usages  which  have  existed  for  a  great 
length  of  time,  and  to  refer  them  to  a  legal  origin  if  they  can  have  had  onej  I 
do  not  thinlr  the  reflection  upon  that  practice  well  founded,  and  I  certainly 
should  not  think  myself  authorized  to  break  through  it.  As  to  the  second  ob- 
jection, the  mere  circumstance  that  the  master  has  been  elected  from  the  court 
of  assistants  is  of  no  importance,  unless  it  appear  that  such  election  is  governed 
by  some  regulation  or  by-law  which  prevents  a  choice  from  the  body  at  hr^] 
for  a  member  of  the  Court  is  not  the  less  a  member  of  the  general  boilj.  The 
whole  question  then  is,  if  there  be  any  such  usage  ?  If  there  were,  it  is  not 
contended  that  it  would  be  good  :  and  if  there  were  a  reasonable  doubt  as  to  its 
existence,  the  question  ought  to  go  to  a  jury.  But  is  there  any  reasonable  doubt? 
I  am  convinced  that  there  is  not,  principally  upon  the  grounds  ah-eady  stated 
by  my  Lord.  The  circumstance  of  a  particular  body  ^always  electing  ri^^Q^ 
is  clear  and  notorious,  being  in  derogation  of  the  general  right;  it  cannot  '- 
have  escaped  notice,  and  must  be  referred  to  some  known  by-law  or  <T:stoni. 
But  the  practice  of  electing  from  a  particular  body  is  not  necessarily  referable 
to  any  such  law  or  usage.  "The  parties  may  have  chosen  so  to  elect ;  but  no  in- 
ference arises  that  they  are  bound  to  do  so.  I  do  not  think,  therefore,  that  the 
affidavit  of  the  relator  lays  sufficient  ground  for  sending  this  case  tea  jury; 

(a)  Co.  Litt.  159  b.    4  Inst.  25.    The  Prince's  Case,  8  Rep.  40. 
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and  the  affidavits  on  the  other  side  shew  that  persons  haye,  in  fact,  been  elected 
who  were  not  members  of  the  court  of  assistants.  As  the  Court  sivcs  its  judg- 
ment on  these  grounds,  it  is  unnecessary  to  state  any  opinion  od  the  other  point 
raised,  whether  or  not  a  quo  warranto  hcs  in  a  case  of  this  description. 

Rule  discharged,  without  costs. 


MARSHALL,  Assignee  of  DAVIS,  a  Bankrupt,  v.  BARKWORTH.  Jan.  28. 

The  act  1  ik  2  W.  4,  c.  53,  s.  42,  does  not  give  Taliditjto  commissions  of  bftnkmpt  founded 
oa  concerted  acts  of  bankruptcy ;  and,  therefore,  the  execution  of  a  deed,  whereby  a 
trader  assigns  all  bis  property  to  a  trustee  for  the  benefit  of  all  his  creditors,  is  not  an 
act  of  bankruptcy  saflScient  to  support  a  commission  founded  on  the  petition  of  a  cred- 
itor who  was  either  party  or  privy  to  such  deed. 

Troveb.  Plea  not  guilty.  At  the  trial  before  Alderson,  J.,  at  the  Spring 
assizes  for  the  county  of  York,  1832,  it  appeared  that  the  bankrupt,  being  in- 
debted to  Messrs.  Raikcs  and  Co.,  had  given  them  a  warrant  of  attorney,  upon 
which  judgment  had  been  entered  up  by  nil  dicit,  and  a  fi.  fa.  indorsed  to  levy 
1036/.  issued  on  the  3d  of  June  183 1 ;  and  on  that  day  the  defendant,  the 
*5091  ^^^^^  ^^  Hull,  seized  the  goods  of  the  ^bankrupt.  At  the  time  when 
^  the  sheriff's  officer  entered,  Davis,  the  bankrupt,  observed  that  it  would 
be  better  for  him  to  commit  an  act  of  bankruptcy,  to  secure  the  property  to  his 
general  creditors.  Woolley,  the  bankrupt's  attorney,  who  was  present,  objected 
to  this,  saying  that  he  should  suffer  by  it.  On  the  6th  of  June,  however,  Davis 
executed  an  assignment  of  all  his  property  to  a  trustee,  for  the  benefit  of  his 
creditors.  It  was  proved  that,  between  the  3d  and  6th,  Woolley  had  been  seen 
in  London,  in  company  with  the  plaintiff,  who  was  afterwards  tho  petitioning 
creditor;  and  the  case  for  the  defendant  wus,  that  Woolley  had  been  induced  by 
the  plaintiff  to  forego  his  objection,  and  concur  in  Davis's  becoming  bankrupt. 
The  assignment  was  the  act  of  bankruptcy  relied  upon  in  support  of  the  com- 
mission, which  issued  on  the  9th  of  June.  The  goods  were  sold  by  the  sheriff 
between  the  9th  and  the  20th. 

The  learned  Judge  told  the  jury  to  find  for  the  defendant,  if,  upon  the  evi- 
dence, they  thought  that  the  act  of  bankruptcy  was  concerted  with  the  petition- 
ing creditor ;  otherwise  for  the  plaintiff.  The  jury  having  found  for  the  de- 
fendant, a  rule  nm  was  obtained  for  a  new  trial,  on  the  ground  of  misdirection. 

F.  Pollodcy  Archholdy  and  Cresswell  now  shewed  cause.  The  question  is, 
whether  an  assignment  by  a  trader  of  all  his  goods,  made  for  the  purpose  of 
founding  a  commission  on  it,  be  an  act  of  bankruptcy.  Tho  concert  between 
the  petitioning  creditor  and  the  bankrupt  is  a  fraud  upon  the  p6licy  of  the  bank- 
^pt  law,  and  makes  the  assignment  void.  The  statute  6  6.  4,  c.  16,  s.  8,  enacts, 
that  if  any  trader  there  mentioned  shall  make  ''  any  fraudulent  grant  or  convey- 
*5101  ^^^^  ^^  ^^^  ^^  ^^^  lands,  tenements,*  goods,  &c.,  or  any  fraudulent  gift 
^  of  any  of  his  goods,  with  intent  to  defeat  or  delay  his  creditors,  he  shall 
he  deemed  to  have  thereby  committed  an  act  of  bankruptcy."  Here  the  assign- 
ment was  not  made  with  an  intent  to  defeat  or  delay  the  creditors  of  the  bank- 
rupt, hut  that  it  might  be  used  for  the  purpose  of  procuring  a  commission  to  be 
issued.  It  is  not,  therefore,  an  act  of  bankruptcy  within  the  words  of  the  statute. 
The  fact  of  the  act  of  bankruptcy  having  been  concerted  between  the  petition- 
iQg  creditor  and  the  bankrupt,  is  not  only  a  ground  upon  which  tho  Court  of 
^^iew  would  supersede  the  commission,  but  it  makes  a  commission  founded  on 
BQch  act  of  bankruptcy  bad  in  a  court  of  law.  In  Shaw  v.  Williams,  Ryan  & 
Moody,  19,  Lord  Tenterden,  C  J.  said  such  an  act  was  no  act  of  bankruptcy. 
Where  such  an  assignment  constitutes  an  act  of  bankruptcy,  it  is  because^  it  is 
fraudulent;  but  a  party  who  assents  to  it  is  estopped  from  saying  that  it  is  so. 
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The  validity  of  the  commission  depends  on  the  right  of  the  creditor  to  petition: 
and  a  party  who  has  signed  such  a  deed  cannot,  as  petitioning  creditor,  set  it  up 
as  an  act  of  bankruptcy :  Bach  v.  Gooch,  4  Camp.  282,  Bamlord  v.  Baron,  2  T. 
B.  694,  n.  a.,  Prosser  v.  Smith,  Holt  N.  P.  C.  442,  Ex  parte  Harcourt,  2  Rose, 
213,  Tope  V.  Hockin,  7  B.  &  C.  101,  Ex  parte  Gane,  1  Mont.  &  M' Arthur,  399, 
Tappenden  v.  Burgess,  4  East,  P.  of  Crown.  Then,  the  only  act  of  bankruptcy 
proved  in  this  case  being  one  concerted  between  the  bankrupt  and  petitioniDg 
creditor,  the  commission  cannot  be  supported.  It  may  be  said  the  law  has  been 
altered  by  1  &  2  W.  4,  c.  56,  s.  42,  which  enacts,  that  from  and  after  the  pass- 
ing of  that  act,  no  commission  of  bankrupt  shall  be  superseded,  nor  ^auy  ^^^^ 
fiat  annulled,  nor  any  adjudication  reversed,  by  reason  only  that  the  com-  '- 
mission,  fiat,  or  adjudication  has  been  concerted  by  and  between  the  petitioDing 
creditor  and  the  bankrupt,  except  where  any  petition  to  supercede  a  commission 
for  any  such  cause  shall  have  been  already  presented,  and  diall  be  then  pending. 
But  that  clearly  applies  only  to  cases  where  the  commission,  fial^  or  adjvdica- 
tion  has  been  concerted  between  the  petitioning  creditor  and  the  bankrupt.  It 
leaves  the  law,  as  to  concerted  acts  of  bankruptcy,  just  as  it  was  before. 

Wtghtmanj  contr4.  Davis  committed  an  act  of  bankruptcy  by  assigning  all 
his  effects,  because  he  thereby  deprived  himself  of  the  means  of  carrying  on  his 
trade.  Such  an  assignment  by  a  trader  may  be  either  fraudulent  upon  the  cre- 
ditors, or  may  be  fraudulent  only  as  contravening  the  policy  of  the  bankrupt 
statutes.  A  person  who  is  privy  to  a  fraudulent  assignment  of  the  first  descrip- 
tion cannot  set  it  up  as  an  act  of  bankruptcy ;  but  if  a  party  procure  an  assign- 
ment of  the  latter  description,  he  may.  In  Back  v.  Gooch  (as  reported  in  Holt's 
N.  P.  C.  18),  the  assignment  appears  to  have  been  to  trustees,  for  creditors  whose 
debts  respectively  amounted  to  30^.  In  Tope  t;.  Hockin,?  B.  &  C.  101,  it  does 
not  appear  what  the  trusts  were.  Here  the  assignment  was  made  for  the 
purpose  of  causing  an  equal  distribution  of  the  banKrupt's  effects  among  all  bis 
creditors.  It  is  £erefore  to  be  referred  to  an  act  of  duty  rather  than  of  fraud, 
when  no  purpose  of  fraud  is  proved;  as  was  laid  down  by  Lord  EUenborough, 
in  Piokstock  v.  Lyster,  3  M.  &  S.  371.  Then  the  1  &  2  W.  4,  c.  56,  s.  42,  ap- 
plies in  terms  to  ^concerted  commissions  only,  but,  by  construction,  must  .^mo 
extend  to  all  things  necessary  to  support  the  commission.  Construing  ^ 
it  liberally,  it  must  mean  that,  in  all  cases  wheie  the  commission  was  formerly 
liable  to  be  superseded  on  the  ground  of  concert,  it  should  no  longer  con- 
tinue so. 

Denman,  C.  J.  Before  the  late  statute  1  and  2  W.  4,  c.  56,  a.  42,  the  act  of 
bankruptcy  relied  upon  in  this  case  .could  not  have  been  set  up  by  the  petitioD- 
ing creditor,  or  by  any  other  creditor  who  was  a  party,  or  privy  to  the  deed  of 
assignment.  The  question  is,  whether  that  act  has  made  any  difference  in  the 
law.  It  appears  to  me  that  it  has  studiously  avoided  doing  so,  and  that  itleaies 
concerted  acts  of  bankruptcy  as  they  were  before.  I  take  it  to  be  clear,  tbt 
where  the  thing  done  as  an  act  of  bankruptcy  is  done  by  concert  with  a  particu- 
lar creditor,  he  cannot  afterwards  come  into  court  and  set  that  u^  as  an  act  of 
bankruptcy.  The  fraud  is  not  as  to  him,  but  as  to  the  creditors  generally;  the 
intent  to  delay  them  gives  it  the  character  of  fraud.  The  stat.  6  G.  4,  c.  16, 
ss.  6  &  7,  as  to  concerted  declarations  of  insolvency,  raises  a  strong  inference 
that  all  other  concerted  acts  of  bankruptcy  were  at  that  time  considered  as  ren- 
dering a  commission  invalid. 

LiTTLKDALE,  J.  A  party  colluding  with  a  bankrupt,  who  commits  an  act  of 
bankruptcy  for  the  purpose  of  founding  a  commission  upon  it,  does  it  with  some 
view  of  benefit  to  himself,  and  the  law  will  not  allow  him  to  ground  a  commis- 
aion  on  such  an  act  of  bankruptcy.  The  6  G.  4,  c.  16,  s.  6,  enacts,  that  a  declara- 
tion of  insolvency  left  at  the  Bankrupt  Office  and  duly  advertised,  ''^hall  .415^3 
be  an  act  of  bankruptcy;  and  a.  7,  provides,  "  that  no  commission  under  '• 
which  the  adjudication  shall  be  grounded  on  the  act  of  bankruptcy,  being  the 
filing  of  such  deolarationi  shall  m  deemed  invalid  by  lekaon  of  such  declaration 
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having  been  oonoerted  or  agreed  upon  between  the  bankrupt  and  any  creditor  or 
other  person.'^  I  think  it  is  fairly  to  be  inferred  from  that  enactment,  that 
ereiy  other  act  of  bankruptcy  so  concerted  or  agreed  upon  was  to  be  invalid; 
and  I  am  therefore  of  opinion  that  in  this  case,  the  act  of  bankruptcy,  having 
been  concerted  between  the  bankrupt  and  petitioning  creditor,  will  not  support 
the  commission. 

Taunton,  J.  I  am  of  the  same  opinion.  This  deed  of  assignment  purports 
to  be  executed  for  one  purpose,  and  a  party  to  it  endeavours  to  make  it  enure  to 
another.    He  cannot  so  avail  himself  of  his  own  fraud. 

Patteson,  J.  Independently  of  the  bankrupt  act,  an  assignment  for  the 
benefit  of  all  the  creditors  would  not  have  been  fraudulent;  Pickstock  v.  Lyster, 

3  M.  i  S.  371.     But  Bamford  v.  Baron,  2  T.  R.  594,  n.,  and  Back  t;.  Oooch, 

4  Camp.  232,  S.  G.  Holt's  N.  P.  C.  13,  decide  that  such  a  deed,  though  in- 
tended for  the  benefit  of  the  creditors  at  large,  cannot  be  used  by  one  who  is 
party  or  privy  to  it,  as  an  act  of  bankruptcy  whereon  to  found  a  commission. 
In  both  those  cases  the  deeds  were  for  the  benefit  of  aU  the  creditors,  and  not 
fraadnlent  in  themselves.  The  stat.  1  &  2  W.  4,  c.  56,  s.  42,  applies  only  to 
concerted  commissions,  fiats,  or  adjudications.  If  the  legislature  had  intended 
to  include  concerted  acts  of  bankruptcy,  it  would  have  referred  to  them  in 
*5141  *^^V^^^  words,  as  it  has  in  the  o  G.  4,  c.  16,  s.  7,  which  renders  valid 

-'  one  species  of  act  of  bankruptcy,  viz.  a  declaration  of  insolvency,  though 
concerted  between  the  bankrupt  and  a  creditor.  The  rule  for  a  new  trial  must 
be  discharged.  Rule  discharged. 


SAVILLE,  and  JOYCE,  his  Wife,  t;.  SWEENY.    Jan.  28. 

Declaration,  by  husband  and  wife,  stated  that  the  wife  lived  aqtaratefrom  the  htuband,  and 
kept  a  boarding-bouse,  and  enjoyed  good  credit,  and  was  supplied  with  necessaries 
open  credit  by  tradesmen,  both  for  her  own  support  and  for  carrying  on  her  said  busi* 
Dess ;  that  defendant  spoke  certain  words  of  her,  and  of  and  concerning  her  manner 
of  carrying  on  her  business,  imputing  to  her  insolTcncy,  adultery,  and  prostitution;  by 
reason  whereof  divers  persons  left  off  boarding  with  her,  and  tradesmen  ceased  to  sup- 
ply her  on  credit,  whereby  she  was  injured  in  her  said  businesSj  and  impoverished, 
Ac: 

Held,  that  the  wife  ought  not  to  have  been  joined  in  this  action,  the  words  being  only 
actionable  in  respect  of  damage  to  the  business,  and  that  damage  being  solely  the  hus* 
band's. 

Whether  or  not  he  could  have  maintained  an  action  under  the  circumstances,  ^ucare. 

Case  by  husband  and  wife,  for  words  spoken  of  the  wife.  The  declaration^ 
after  ayerments  of  good  conduct  and  repute,  went  on  to  state,  that  whereas  the 
said  Joyce,  before  and  at  the  time  of  the  committing  of  the  grievances  after- 
mentioned,  did  live  separate  and  apart  from  her  husband,  and  carry  on  the 
trade  and  business  of  a  boarding-house-keeper,  and,  for  the  purpose  of  carrying 
on  the  same,  did  occupy  a  certain  boarding-house  for  the  board  and  lodging  of 
divers  persons,  at  a  sreat  annual  rent,  to  wit,  100^.,  payable  to  one  Charles 
Pardj,  to  wit,  at  Southampton,  which  boarding-house  before  and  at  the  timCi 
&c.  had  been  and  was  frequented  by  many  good  and  worthy  subjects,  &c.,  for 
their  lodging  and  boarding :  and  whereas  the  said  Joyce,  by  her  honesty  and 
good  conduct  had  acquired  great  credit  among  her  neighbours  and  tradesmen 
with  whom  she  had  any  dealings,  to  wit,  one  John  Hewitt  and  others,  and  had 
*5151  '^^  ^^^  ^^  ^^^^  ^^^^  ^  ^^^^  supplied  by  them  *upon  credit  with 
^  meat,  drink,  clothes,  and  other  necessaries,  as  well  for  her  own  support 
aad  maintainance  as  for  carrying  on  said  boarding-house,  by  means  of  which 
several  premises  she  acquired  great  gains,  and  lived  in  comfort  and  affluence  : 
jet  the  defendant^  well  knowing,  Ac.^  but  contriving^  &c.|  in  a  certain  convert 
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sation  which  he  had  with  Charles  Pardy,  in  the  presence  of  divers  other  sub- 
jects of  this  realm,  of  and  concerning  the  said  Joyce,  and  of  and  concerning 
the  said  trade  and  business  so  carried  on  and  conducted  by  her  as  aforesaid,  and 
of  and  concerning  her  in  the  way  of  her  carrying  on  and  conducting  the  same, 
spoke  and  published  to  the  said  Charles  Pardy,  in  the  presence  and  hearing  of 
the  said  last  mentioned  subjects,  of  and  concerning  &c.  (as  above),  these  false, 
malicious,  scandalous,  and  defamatory  words  following,  of  and  concerning,  &c., 
that  is  to  say :  '<  Oh  that  vile  woman,  (meaning  the  said  Joyce,)  her  passionate 
temper  and  general  conduct  are  so  disgusting,  she  has  driven  all  the  ladies  cot 
of  the  house  (meaning  certain  ladies  then  and  there  residing,  boarding  and 
lodging  in  the  said  boarding-house) ;  you  had  better  get  rid  of  her }  I  have 
always  paid  the  rent"  (meaning  the  rent  so  payable  to  C.  Pardy  as  aforesaid). 
There  were  other  counts  in  which  different  words  were  set  out,  imputing  to  the 
plaintiff  Joyce  adultery,  prostitution,  and  insolvency ;  and  in  some  counts  the 
defendant  was  stated  to  have  said  to  the  above-mentioned  John  Hewitt,  of  and 
concerning,  &c.  ^*  You  will  never  get  your  money  (meaning  money  due  to  him 
from  the  plaintiff  Joyce  for  goods);  she  left  London  and  has  not  paid  her  trades- 
people there,  not  even  her  servant ;  you  are  very  foolish  to  trust  her."  The 
general  conclusion  was,  that  by  means  thereof  the  plaintiff  *  Joyce  was  r^c-ic 
injured  in  her  good  name,  &c.,  and  the  said  Hewitt  and  other  persons  ^ 
who  had  from  time  to  time  supplied  her  with  necessaries  upon  credit,  had 
refused  any  longer  to  do  so,  and  she  had  been  prevented  from  carrying  on  her 
said  business,  and  living  in  comfort  and  affluence  as  aforesaid,  and  had  been 
brought  to  great  penury  and  want.  There  was  a  second  set  of  counts,  (with  a 
like  inducement,)  at  the  end  of  which  it  was  averred  as  a  special  damage,  that 
certain  persons  named,  who  would  otherwise  have  used  and  frequented  the  board- 
ing-house, had  declined  to  do  so.  A  third  series  applied  solely  to  the  loss  of 
credit  with  tradesmen,  whereby  she  had  been  prevented  both  from  carrying  on 
her  business,  and  from  obtaining  necessary  sustenance.  In  the  fourth  the  words 
were  not  stated  to  have  been  spoken  of  the  plaintiff  Joyce  in  her  business,  nor 
was  she  alleged  to  be  living  apart  from  her  husband,  and  the  damage  laid  was 
that  divers  persons,  nam^,  who  had  associated  with  her,  and  gratuitou^lj 
entertained  her  in  their  houses,  to  the  great  reduction  of  her  living  and  main- 
tenance, had  refused  any  longer  to  do  so. (a)  Plea,  not  guilty.  At  the  Hamp- 
shire Spring  assizes,  1832,  the  plaintiff  had  a  vedict,  and  in  the  next  term  Fol- 
lett  obtained  a  rule  to  show  cause  why  a  nonsuit  should  not  be  entered  or  the 
judgment  arrested.  As  nothing  ultimately  turned  upon  the  first  point,  it  is 
unnecessary  to  notice  it  further  :  the  ground  for  arresting  the  judgment  was, 
that  the  gist  of  the  action  being  pecuniary  damage,  the  husband  ought  to  hare 
sued  alone. 

Bompas,  Serjt.  and  Sewellj  now  shewed  cause.  This  is  a  case  in  which  the 
wife  was  properly  joined  as  a  *plaintiff,  since  the  whole  cause  of  action  r*zi- 
was  a  wrong  suffered  by  her.  If  it  could  be  said  that  the  business  in  L 
question  was  in  any  sense  the  husband's,  it  was  still,  in  point  of  fact,  so  far  the 
wife's  as  to  brinff  the  case  within  that  class  in  which  the  wife  has  been  held 
rightly  joined,  as  being  the  meritorious  cause  of  action.  Prat  v.  Taylor,  Cro. 
Eliz.  61,  Brashford  v,  Buckingham,  Cro.  Jac.  77,  Fountain  v.  Smith,  2  Sid.  12>«, 
Philliskirk  v.  Pluckwell,  2  M.  &  S.  393.  And  where  there  is  an  immediate 
interest  of  the  wife,  to  which  injury  is  done,  the  husband  and  she  ought  to  join 
in  the  action  to  assert  her  right,  Dunstan  v,  Burwell,  1  Wils.  224,  Weller  r. 
Baker,  2  Wils.  414.  The  rule  in  cases  of  tort,  where  the  suffering  of  the  wife 
is,  in  fact,  the  cause  of  action,  is,  that  the  husband  may  sue  alone  for  the  damage 
resulting  to  himself,  but  he  may  also  allege  the  wrong  done  to  her  as  the  sole 
cause,  and  join  her  as  a  plaintiff.  In  Coleman  et  Ux.  v,  Harcourt,  1  Le?.  140, 
which  may  be  relied  upon  on  the  other  side,  it  is  stated,  that  the  action  being 

(a)  No  evidence  was  given  in  support  of  this  averment. 
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case  for  saying  to  the  wife,  they  (the  husband  and  wife)  keeping  a  victualling- 
house,  "  thou  art  a  bawd,"  &c.,  by  reason  whereof  J.  S.  forebore  the  house,  to 
the  damage  of  both,  judgment  for  the  plaintiffs  was  arrested,  ''  because  the  words 
are  not  actionable,  except  in  respect  of  the  special  loss,  which  is  the  husband's 
only/'  There  the  special  damage  (for  which  alone  the  action  lay)  was  in  respect 
of  a  business  which  was  the  husband's;  as  appears  also  by  the  mention  of  the 
same  case  in  2  Ld.  Bay.  1032,  and  the  report  in  1  Keb.  791.  Here  the  trade 
is,  in  fact,  the  wife's  only.  In  Russell  et  Ux.  v.  Corne,  2  Ld.  Raym.  1031,  one 
*5181  *^^^°^  ^^  ^^^  beating  the  wife,  per  quod  the  business  of  the  husband 
^  remained  undone ;  and  the  objection  taken  to  that  count  was,  that  the 
wife  could  not  join  for  damage  accruing  to  the  husband  from  the  loss  and  delay 
of  business  in  which  she  had  no  interest.  But  here  the  wife,  in  fact,  has  the 
vhole  immediate  interest ;  and  her  loss  of  business  is  the  gist  of  the  action.  It 
was  held  at  one  time,  that  a  wife  separated  from  her  husband  by  deed  might  be 
made  bankrupt,  Ex  parte  Preston,  Cooke's  Bankrupt  Law,  p.  40,  8th  edit. ;  and 
sued  for  goods  sold,  Ringstead  v.  Lady  Lanesborough,  Cooke's  Bankrupt  Law^ 
p.  41,  Sth  edit. ;  and  these  cases  are  even  now  available  to  shew  that  a  wife 
living  separate  may  have  such  an  interest  in  a  business  carried  on  by  her,  as 
entitles  her  to  be  joined  in  an  action  brought  by  the  husband  for  slandering  her 
in  such  business.  The  personal  wrong  and  suffering  of  the  wife  are  the  gist  of 
this  action,  apart  from  any  ultimate  loss  which  may  result  to  the  husband,  and 
which  would  never  be  taken  into  consideration  by  a  jury,  in  an  action  brought 
bj  him  alone,  while  living  separate  from  his  wife.  In  the  case  of  the  dippers 
at  Tunbridge  Wells,  Weller  v.  Baker,  2  Wils.  414,  the  injury  was  held  to  bo 
one  affecting  the  right  and  interest  of  the  wives,  with  which  the  husbands  had 
nothing  to  do,  and  it  was  said  that  both  must  join.  Now  in  that  case,  if  the 
wives  had  been  slandered  in  their  occupation,  it  cannot  be  said  that  they  ought 
not  to  have  joined ;  yet  the  profits  of  the  business  belonged  to  the  husbands.  A 
servant,  beaten  and  disabled,  might  maintain  an  action  for  his  own  personal 
suffering,  and  the  master  might  also  sue  for  the  loss  of  service.  So  in  this  case, 
^5191  ^^^  ^  ^  distinct  personal  suffering  of  the  *wife,  for  which,  indeed,  she 
^  cannot,  as  the  servant  could,  maintain  an  action  in  her  own  name,  but 
the  husband  may  sue,  joining  her  in  the  action  for  that  personal  suffering, 
without  regard  to  the  ulterior  damage  accruing  to  him  in  consequence.  On  this 
view  of  the  case,  it  is  necessary  that  the  wife  should  join  :  the  husband  would 
else  be  without  remedy,  for  he  could  not  sue  alone.  And  words,  like  those  in 
question,  when  spoken  of  a  person  carrying  on  a  business  or  profession,  with 
reference  to  such  business,  will  support  an  action,  independently  of  any  specific, 
consequential  damage.  Seaman  v.  Bigg,  Cro.  Car.  480,  Terry  v.  Hooper,  1  Lev. 
115,  Wharton  v.  Brook,  1  Ventr.  21 ;  (and  see  Whittington  v,  Gladwin,  5  B.  & 
0. 180.) 

Folliittf  contri.  It  is  unnecessary  to  say  whether  or  not  the  husband  could 
sue  alone  in  this  case.  Possibly  there  may  be  no  legal  remedy.  The  argument 
uu  the  other  side  is,  that  the  whole  injury  complained  of  here  is  personal  to  the 
wife.  Now  the  words  in  themselves  are  not  actionable.  It  is  said,  howeveri 
that  they  are  so  here,  simply  because  spoken  of  her  in  a  trade  or  business.  But 
words  affecting  any  one  in  a  trade  are  not  actionable  on  account  of  the  pecuniary 
injury  they  occasion ;  and  if  no  special  damage  is  laid,  it  is  because  the  pecuniary 
injury  is  to  be  presumed  without  being  stated.  That  injury,  however,  in  a  case 
like  this,  must  be  the  husband's.  Even  as  to  the  loss  of  sustenance,  the  injury 
i:^  his ;  for  he  is  bound  to  maintain  his  wife,  at  least  where  there  is  no  regular 
divorce,  or  separation  by  deed.  In  the  cases  where  it  has  been  said  that  the 
^5201  ^^^  ^^  ^^^  meritorious  cause  (a  term  of  which  it  would  be  ^difficult  to 
^  give  a  satisfactory  explanation)  there  has  been  either  a  direct  contract 
with  the  wife,  or  a  consideration  proceeding  from  her,  or  an  instrument  under 
seal  executed  to  her:  but  here  the  circumstances  are  entirely  different.  The 
doctrine  as  to  joining  the  wife  as  the  meritorious  cause;  and  cases  on  that  sab- 
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ject,  are  stated  in  1  Selw.  N.  P.  285,  note  (6),  8th  edit. ;  but  this  observation 
is  added :  "  Care,  however,  must  be  taken  that  the  declaration  does  not  embrace 
any  other  cause  of  action,  accruing  to  the  husband  alone ;  for  if  it  does,  it  will 
be  bad.  Holmes  et  Ux.  v.  Wood,  cited  by  the  Court  in  Weller  v.  Baker,  2 
Wils.  424."  In  Coleman  et  Uz.  v.  Harcourt,  1  Lev.  140,  the  declaration  was 
held  bad,  because  the  damage  was  wholly  to  the  husband.  In  Russel  et  Ux.  v. 
Come,  2  Ld.  Kaym.  1031, 1  Salk.  119,  the  action  was  brought  by  husband  and 
wife  for  false  imprisonment  of  the  wife,  per  quod  the  husband's  business 
remained  undone,  and  it  was  objected  that  there  being  a  special  damage  laid  to 
the  husband,  he  only  should  have  brought  the  action ;  but  it  was  held  sufficient, 
because  the  action  for  false  imprisonment  lay  at  the  suit  of  both,  and  the  adding 
of  matter  in  a^ayation,  affecting  the  husband  only,  did  not  render  the  declara- 
tion bad.  A  ^e  rule  may  be  deduced  from  other  cases  on  this  subject,  many 
of  which  are  collected  in  a  note  on  Kussel  et  Ux.  v.  Come,  in  1  Salk.  119.  Bat 
in  the  present  case  there  is  no  injury  at  all  in  respect  of  which  the  wife  can  be 
joined ;  the  words  are  not  actionable  in  themselyes,  and  the  special  damage  to 
the  husband  is  the  sole  ground  of  complaint.  ^'  Where  the  action  is  brought 
for  words  in  themselyes  actionable,  and  no  special  damage  laid,  there  such  con- 
clusion "  {ad  damnum  ipsommS  " is  right,  for  the  "^tion  surviyes.  r^^^oi 
Groye  et  Ux.  v.  Hart,  T.  25,  G.  2,"  Bull.  N.  P.  7 :  but  here  the  reyerse  ^  ^ 
is  the  case.  If  the  actual  damage  in  this  case  had  been  stated  in  express  terms, 
it  would  haye  appeared  clearly  to  be  a  pecuniary  loss  to  the  husband.  In  1  Bac. 
Abr.  733,  tit.  Baron  and  Feme  (K.),  6th  ed.,  where  seyeral  cases  on  this  subject 
are  collected,  it  is  obseryed,  in  a  marginal  note,  that  ''where  an  action  is  brought 
for  words  spoken  of,  or  other  tort  done,  to  the  wife,  and  founded  upon  the  special 
damage  of  the  husband,  she  must  not  join."  The  case  of  Marshall  v.  Maiy 
Button,  8  T.  B.  545,  is  an  answer  to  the  authorities  cited  for  the  purpose  of 
shewing  that  the  wife,  in  this  case,  because  Hying  alone,  has  a  pecuniary  interest 
in  respect  of  which  she  can  maintain  an  action ;  and  it  is  not  eyen  alleged  here, 
that  the  wife  is  separated  by  deed,  as  she  was  in  all  those  cases.  In  iE^ggett  v. 
Frier,  11  East,  301,  it  was  held  that  the  husband's  desertion  of  the  wife,  and 
absence  beyond  the  seas  for  four  years,  during  which  time  she  had  traded  as  a 
feme  sole,  did  not  entitle  her  to  maintain  trespass  for  breaking  her  shop  and 
taking  her  goods;  and  Lewis  v,  Lee,  3  B  &  C.  291,  establishes  that  even  a 
diyorce  a  mensd  et  thoro  does  not  place  a  married  woman  in  the  condition  of  a 
feme  sole,  for  the  purpose  of  bein^  sued. 

LiTTLEDALE  J.  I  am  of  opimou  that  the  judgment  must  be  arrested ;  it  is 
therefore  unnecessary  to  say  anything  on  the  question  as  to  entering  a  nonsuit. 
The  declaration  states  that  the  female  plaintiff  was  liying  separate  from  her  hus- 
band, and  carrying  on  the  business  of  a  boarding-house-keeper,  and  was  supplied 
with  necessaries'*'  by  diyers  persons,  as  well  for  carrying  on  such  business  ^502 
as  for  her  support ;  that  by  such  business  she  acquired  great  gains ;  and  *• 
that  the  defendant  spoke  the  words  in  question  of  and  concerning  her  in  her 
business  ;(a)  and  the  declaration  alleges  special  damage  resulting  in  yarious  vays 
from  the  speaking  of  these  words.  Now,  in  the  first  place,  although  the  wife  was 
a  boarding-house-keeper,  and  the  words  spoken  might  affect  her  in  the  way  of  her 
business,  yet  they  are  not  in  themselyes  applicable  to  her  in  respect  of  the  business. 
The  imputation  they  conyey  is  of  general  misconduct.  The  only  ground  upon 
which  it  could  be  alleged  that  an  action  was  maintainable  in  respect  of  them  would 
be  a  special  damage ;  but  that  accrues  to  the  husband,  not  the  wife ;  for  although 
it  is  alleged  that  she  liyed  apart  from  him,  it  is  not  stated  that  there  was  any  separa- 
tion by  deed,  or  any  fund  proyided  for  the  separate  maintenance  of  the  wife.  Bnt 
further,  I  think  a  married  woman,  eyen  if  diyorced  a  mens&  et  thoro,  is  notcapble 
of  receiying  special  damage  by  words  spoken  of  her ;  such  damage  is  the  husband's. 
The  present  case  is,  in  this  respect^  l^e  Coleman  v.  Harcourt,  1  Ley.  140,  only 

(a)  In  one  set  of  counts  the  words  were  not  so  laid.    See  p.  616,  ante. 
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it  is  stated  here  that  the  wife  was  living  separate  and  apart  from  her  husband, 
bat  that  averment  makes  no  difference  in  point  of  law.  If  a  trespasser  had 
broken  into  her  bouse,  the  damage  would  have  been  the  husband's.  That  was 
held  in  Boggett  v.  Frier^  11  East,  801.  Here,  upon  the  statement  in  the 
pleadings,  it  must  be  considered  that  the  wife  is  merely  allowed,  as  matter  of  ar- 
rangement between  her  and  her  husband,  to  carry  on  a  business  as  his  agent, 
t^oQi  ^^^  receive  *the  profits.     If,  therefore,  there  was  a  damage  in  respect  of 

'^  J  the  business,  it  accrued  to  him  alone.  The  wife  was  incapable  of  trading. 
As  to  a  wife  being  the  meritorious  cause  of  action,  there  are  many  cases  where 
she  is  the  groundwork  of  the  action,  and  yet  not  properly  the  meritorious  cause. 
In  an  action  for  recompense  due  to  her,  for  instance,  as  a  nurse,  she  is  so :  but 
it  is  different  in  a  case  like  that  of  the  dippers  at  Tunbridge  Wells,  Weller  t. 
Banker,  2  Wils.  414,  where  the  action  was  in  respect  of  a  vested  interest  in  the 
wife.  The  damage,  however,  and  right  of  action,  stated  in  the  present  declaration 
accrue  to  the  husband  alone :  the  judgment  must  therefore  be  arrested. 

Taunton,  J.  I  am  of  the  same  opinion.  The  distinction  in  cases  of  this 
kind  is,  that  if  there  be  a  personal  wrong  or  violence  done  to  the  wife,  so  that 
an  action  would  survive  to  her,  she  ought  to  be  joined,  and  not  the  less  because 
tbe  husband  puts  into  the  declaration  some  special  dama^  accruing  to  himself. 
So  it  was  held  in  Bussel  et  Ux.  v.  Gome;  1  Salk.  119,  but  where  the  injury  is 
not  of  that  kind,  and  no  action  would  survive  to  the  wife,  the  only  cause  being 
a  special  damage  to  the  husband,  the  wife  cannot  be  joined,  having  no  legal  in- 
terest in  that  which  forms  the  gist  of  the  action.  For  that  reason  the  judgment 
was  arrested  in  Coleman  v,  Harcourt,  1  Lev.  140.  Now,  here  the  declaration 
states,  in  substance,  that  the  wife  lived  separate  from  her  husband,  and  kept  a 
boarding-house  on  her  own  account.  But  a  married  woman  is  incapable  of  carry- 
*bH}  ^°^  ^^  business,  or  having  property  of  her  own,  except  through  ^trustees. 

^  ^  The  declaration  then  complains,  that  by  reason  of  the  words,  the  female 
plaintiff  lost  her  credit  and  custom  :  but,  if  the  business  was  the  husband's,  as  in 
point  of  law  it  was,  the  loss  occasioned  by  the  words  was  a  pecuniary  loss  to  him, 
and  not  to  the  wife.  She,  therefore,  had  no  substantive  ground  of  complaint, 
and  the  declaration  is  bad,  as  stating  a  defective  cause  of  action.  It  is  unneces- 
sary to  say  whether  or  not  the  husband  could  have  sued  under  these  circumstan- 
ces:  it  is  sufficient  that  the  husband  and  wife  cannot. 

Pattesox,  J.  The  declaration  contains  no  counts  on  words  actionable  in 
themselves ;  they  are  only  so  in  respect  of  special  damage  in  the  strict  sense^  or 
as  being  spoken  in  relation  to  a  trade.  If  there  had  been  evidence  at  the  trial 
of  the  special  damage  complained  of  in  the  last  set  of  counts,  I  think  it  is  possi- 
ble they  might  have  been  supported,  because  the  damage  complained  of  there  is 
personal  to  the  wife.  But  the  other  counts  relate  wholly  to  the  trade,  which  is 
the  trade  of  the  husband,  and  in  which  ho  alone  is  injured.  It  is  not  necessary 
to  determine  whether  or  not  he  could  have  maintained  the  action  under  the  cir- 
cumstances stated,  at  all  events  the  husband  and  wife  could  not. 

D£NMAN,  G.  J.  was  not  present  during  the  whole  argument,  but  he  now  in- 
timated his  opinion  to  be  that  the  declaration  was  bad,  as  alleging  a  damage 
which  was  clearly  the  husband's,  and  in  respect  of  which  the  wife  oucht  not  to 
have  been  joined.  Bule  absolute  for  arresting  the  judgment. 


*525]  *VAUX  V.  VOLLANS,  Clerk.    Jan.  28. 

One  calendar  month  before  the  commencement  of  an  action  for  penalties  against  a  clergy- 
man for  non-residence,  a  notice  in  writing  of  the  intended  writ  and  cause  of  action  was 
delivered  to  the  bishop's  deputy  registrar  at  his  own  house,  and  carried  by  him  the  next 
morning  to  the  registry  office,  and  there  left :  Held,  that  that  was  not  sufficient  to  sat- 
isfy the  57  G.  3,  c.  99,  8.  40,  which  requires  such  notice  to  be  delirered  to  the  bishop 
of  the  diocese,  by  leaving  the  iatne  at  the  regUtry  of  hit  diocete. 
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Debt  for  penalties  on  the  57th  G.  3,  c.  99,  against  the  defendant,  the  rector 
of  Hensworth,  in  the  West  Riding  of  Yorkshire,  for  wilfully  absenting  himself 
from  his  benefice,  without  license  or  exemption.  Plea,  nil  debet.  At  the  trial, 
before  Alderson,  J.,  at  the  Sprint  assizes  for  the  county  of  York,  1832,  it  was 
proved,  by  the  a^ent  of  the  plaintiff's  attorney,  that  he,  on  the  3d  of  April, 
served  a  notice  of  the  cause  of  action,  signed  by  the  attorney,  on  the  deputy  re- 
gistrar of  the  archbishop  of  York,  personally,  at  his  residence  at  Monkgate  in 
that  city,  the  public  registry  being  kept  in  a  different  place,  namely,  the  office 
in  the  Minster-yard.  The  agent  went  first  to  the  registry,  but  it  was  shut.  The 
deputy  registrar  stated  that  he  took  the  notice  to  the  registry  office  on  the  fol- 
lowing morning,  and  placed  it  on  his  desk  there.  The  writ  was  sued  out  on  the 
5th  of  May.  It  was  objected,  that  this  service  was  insufficient ;  the  statute  57 
G.  3,  c.  99,  8.  40,(a)  requiring  the  *notice  of  the  cause  of  action  to  be  p^^g 
delivered  to  the  bishop  of  the  diocese,  by  leaving  the  same  at  the  registry  *- 
of  his  diocese.  The  learned  Judge  thought  that,  as  the  registrar  had  carried 
the  notice  on  the  4th  of  April  to  the  registry  office,  and  left  it  there,  the  statute 
was  complied  with;  but  he  reserved  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit,  if  the  Court  should  be  of  opinion  that  it  was  necessary  that  the  notice 
should  be  left  at  the  registry  of  the  diocese. 

It  was  farther  objected  that  the  notice  served  on  the  deputy  registrar  was  not 
served  by  the  person  whose  name  was  indorsed  on  the  process,  as  required  by 
the  act  of  parliament.  The  learned  Judge  thought  that  the  name  of  the  plain- 
tiff's attorney  being  indorsed  on  it  was  sufficient,  but  reserved  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit  on  that  point. 

The  plaintiff  then  proved  that  the  defendant  was  absent  from  his  benefice 
during  the  years  1829  and  1830,  but  that  during  a  great  part  of  that  period  he 
was  confined  for  debt  within  the  rules  of  the  King's  %cnch  Prison.  It  was  con- 
tended that  the  defendant  could  not  be  considered  as  having  been  wilfully  absent 
during  the  period  of  his  imprisonment.  The  learned  Judge  told  the  jury  that 
the  absence  was  wilful,  unless  the  defendant  proved  some  reasonable  cause  for 
it,  and  that  confinement  "^in  prison  for  debts  contracted  by  himself,  was  p;|-07 
not  a  reasonable  cause  of  absence.  '- 

The  jury  found  that  the  defendant  had  been  wilfully  absent  for  a  year,  unless 
the  period  of  his  confinement  in  prison  made  a  difference,  and  a  verdict  was 
entered  for  the  plaintiff  for  532?.  10«.,  three-fourths  of  the  annual  value;  bat 
liberty  was  reserved  to  reduce  it  to  two-thirds,  if  the  absence  during  imprison- 
ment was  not  to  be  deemed  wilful. 

A  rule  nisi  was  obtained  for  entering  a  nonsuit,  or  reducing  the  damages,  but 
as  the  judgment  of  the  Court  proceeded  on  one  point  only,  it  has  been  deemed 
unnecessary  to  state  the  arguments  on  the  others. 

F,  Pollock  and  Tamlinson  now  shewed  cause.  The  service  of  the  notice  on 
the  deputy  registrar  was  sufficient,  because  that  notice  was  deposited  in  the  re- 

(a)  After  reciting,  that  notwithstanding  the  regulations  contained  in  that  act,  spiritual 
persons  may  through  inadvertence,  and  in  many  cases  through  unavoidable  circumstances 
and  causes,  become  subject  to  penalties  and  forfeitures,  and  rexatious  prosecutions,  unless 
provision  is  made  for  the  prevention  thereof;  it  enacts,  "  that  no  writ  shall  be  sued  out 
against,  nor  any  copy  of  any  process  at  the  suit  of  any  informer,  be  served  upon,  any 
spiritual  person,  for  any  penalty  or  forfeiture  incurred  under  any  of  the  provisions  of  this 
act,  until  a  notice  in  writing  of  such  intended  writ  or  process  shall  have  been  delivered 
to  him,  or  left  at  the  usUal  or  last  place  of  his  abode,  and  also  to  the  bishop  of  the  diocff^y 
hy  having  the  same  at  the  registry  of  his  diocese^  by  the  attorney  or  agent  for  the  party  vko  in- 
tends to  sue,  or  cause  the  same  to  be  sued  out  or  served,  one  calendar  month  at  least  be- 
fore the  suing  or  serving  the  same ;  in  which  notice  shall  be  clearly  and  explicitly  con- 
tained the  cause  of  action  which  such  party  hath,  and  the  penalties  for  which  such  person 
intends  to  sue ;  and  on  the  back  of  which  notices  respectively  shall  be  indorsed  the  nme 
of  the  attorney  or  agent,  together  with  the  place  of  his  abode. 

Sect.  41,  enacts,  "  that  no  plaintiff  shall  recover  against  any  spiritual  person  for  any 
penalty  or  forfeiture  under  the  provisions  of  this  act,  unless  it  is  proved  upon  the  trial 
that  such  notices  were  respectively  given  as  aforesaid." 
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gistrj  office  in  dae  time.     The  deputy  registrar  may  be  considered  as  the  agent 
of  the  plaintiff's  attorney,  for  the  purpose  of  taking  the  notice  to  the  office. 

Blackbume  contrd.  The  object  of  s.  40,  as  appears  from  the  preamble,  was 
to  protect  clergymen  from  vexatious  proceedings^  and  the  forms  acquired  by  that 
clause  ought  to  be  strictly  pursued.  It  points  out,  in  express  terms,  the  mode 
of  serving  the  notice  of  action  on  the  bishop;  viz.,  by  leaving  the  same  at  the 
registry  of  his  diocese.  The  party  employed  is  bound  to  do  this,  and  not  what 
he  considers  equiv^ilent. 

LiTTLEDALE,  J.  I  am  of  opinion  that  a  nonsuit  ought  to  be  entered  in  this 
case,  because  there  has  not  been  a  proper  service  of  the  notice  of  the  action  on 
*5'^81  *^®  bishop  of  *the  diocese,  as  required  by  the  57  G.  3,  c.  99,  s.  40. 

"  ^  The  preamble  of  that  clause  is  important,  as  shewing  the  intention  of  the 
legislature  to  protect  spiritual  persons  from  vexatious  prosecutions.  It  is  then, 
in  the  body  of  the  clause,  enacted,  '^  that  no  writ  shall  be  sued  out  against  any 
spiritual  person  for  any  penalty  incurred  under  that  act,  until  a  notice  in  writ- 
log,  &c.,  shall  have  been  delivered  to  him,  or  left  at  the  usual  or  last  place  of 
his  abode,  and  also  to  the  bishop  of  the  diocese,  by  leaving  the  same  at  the  re- 
gistry of  his  diocese."  The  statute  therefore  distinguishes  between  service  on 
clergymen  personally,  and  service  at  his  dwelling-house,  and  makes  either  suffi- 
cient. But  if  it  had  said  that  delivery  to  him  should  be  at  his  residence,  delivery 
to  him  personally  would  not  have  sufficed;  although  the  object  of  the  legislature 
in  requiring  that  it  should  be  left  in  a  place  where  it  would  come  to  the  view  of 
the  clergymen  would  be  as  well  attained  by  personal  delivery.  The  statute  does 
rcqaire  that  the  delivery  to  the  bishop  shall  be  by  leaving  the  notice  at  the  re- 
gistry of  his  diocese.  The  obiect  that  it  shall  be  left  in  a  place  where  it  is 
likely  to  be  attended  to  by  the  bishop  or  his  officer,  may  have  been  attained  by 
its  baring  been  first  delivered  to  the  deputy  registrar,  and  afterwards  carried  by 
him  to  the  registry  office;  but  that  is  not  the  specific  mode  of  delivery  required 
by  the  statute.  If  we  hold  that  a  personal  service  on  the  deputy  registrar  was 
sufficient,  it  might  then  be  said  that  a  delivery  to  a  clerk  or  porter,  elsewhere 
than  at  the  registry  office,  might  suffice.  I  think  that  the  safest  course  is  to 
adhere  to  the  words  of  the  legislature.  The  rule  for  entering  a  nonsuit  must  be 
made  absolute. 

♦5*^91  *Taunton,  J.  I  am  of  the  same  opinion.  We  must  give  eflTect,  if 
"^  -'  possible,  to  all  the  words  used  by  the  legislature.  Here  the  words  are 
^^  that  die  notice  shall  be  delivered  to  the  bishop  of  the  diocese,  by  leaving  the 
same  at  the  registry  of  his  diocese."  If  there  were  not  such  words,  a  con- 
structive delivery  might  do ;  but  to  give  effect  to  those  words,  we  must  hold 
that  the  only  service  on  the  bishop  must  be  by  leaving  the  notice  at  the  registry. 
If  we  were  to  construe  the  statute  otherwise,  other  cases  might  occur  still  less 
conformable  to  the  words  of  the  act,  and,  at  last,  any  service  might  be  deemed 
sufficient.     The  safer  course  is  to  adhere  to  the  very  words  of  the  act. 

Patteson,  J.  I  think  we  must  abide  by  the  words  of  the  statute,  though  I 
have  come  to  that  conclusion  with  some  difficulty.  The  words  of  the  act  (for 
what  purpose  introduced  I  cannot  say)  are,  *^  by  leaving  the  same  at  the  registry 
of  bis  diocese."  Now  suppose  the  attorney  had  gone  to  the  bishop's  residence, 
and  put  the  notice  into  his  hand,  it  would  be  impossible  to  say  that  he  had  not 
bad  notice ;  yet,  that  would  not  be  sufficient,  because  the  notice  was  not  deli- 
vered to  him  in  the  specific  mode  required  by  the  act  of  parliament.  It  is  in- 
deed stated  in  evidence  that  the  notice  came  to  the  deputy-registrar,  and  that  he 
afterwards  put  it  on  his  desk  in  the  registry-office ;  but  it  does  not  appear  that 
this  was  done  with  a  view  to  a  serving  of  notice  pursuant  to  the  act. 

"  £ule  absolute  for  entering  a  nonsuit. 
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*The  KING  v.  The  Directors  of  the  EAST  INDIA  COMPANY. 

Jan.  29. 

The  Court  of  Directors  of  the  East  India  Company  sent  to  the  Board  of  Control  for  their 
approval  a  draft  of  a  dispatch,  headed  "Political  Department,"  which  that  Board 
altered,  and  returned  to  them  to  be  transmitted  to  India,  pursuant  to  33  G.  2,  c  52, 
8.  12.  The  directors  objected  to  the  alterations,  but  not  to  the  jurisdiction  of  the  com- 
missioners to  make  them ;  and,  the  alterations  being  insisted  on  bj  the  Board,  the 
directors  afterwards  rescinded  the  resolution  on  which  the  dispatch  was  founded,  and 
left  it  to  the  commissioners  to  originate  the  dispatch  pursuant  to  the  sect  15  of  the 
statute.     On  motion  for  a  mandamus  to  the  directors  to  transmit  the  altered  dispatch : 

Held,  first,  that  the  conduct  of  the  directors  was  equivalent  to  a  refusal  to  transmit  the 
dispatch  ;  secondly,  that  the  directors  could  not  in  this  case  annul  the  resolution  on 
which  the  dispatch  had  been  founded  \  thirdly,  that  the  dispatch  having  been  originated 
by  the  directors,  and  altered  by  the  Board  of  Control,  and  ordered  by  them  to  be  trans- 
mitted, and  the  proceedings  being  so  far  regular,  it  was  no  answer  to  an  application 
for  a  mandamus,  that  the  Board  might  by  another  proceeding,  as  by  originating  a  dis- 
patch, attain  the  same  end ;  fourthly,  that  the  Directors,  having  admitted  the  jurisdic- 
tion of  the  Board  with  respect  to  the  dispatch,  and  only  contested  the  alterations,  were 
estopped  from  afterwards  contending  that  the  dispatch  was  not  one  over  which  the 
Board  had  authority. 

A  Rule  had  been  obtained,  calling  upon  the  Directors  of  the  United  Com- 
pany of  Merchants  of  England  trading  to  the  East  Indies,  to  shew  cause  why  a 
mandamus  should  not  issue,  directed  to  them,  commanding  them  to  send  out  to 
the  Gbvemor-General  in  council,  at  Fort  William  in  Bengal,  a  certain  dispatch 
relative  to  the  claim  of  the  trustees  of  William  Palmer  &  Co.  of  Hyderabad, 
against  Mooneer  Ool  Moolk  and  others,  as  altered  and  approved  by  the  Board 
of  Commissioners  for  the  affairs  of  India  on  the  I4th  of  May  last.  It  appeared 
by  the  affidavits,  that  W.  Palmer  &  Co.  had  carried  on  trade  at  Hyderabad  in 
the  East  Indies,  which  was  not  within  the  territories  of  the  East  India  Com- 
pany, but  in  those  of  the  Nizam,  a  native  prince  in  alliance  with  them ;  and 
there  being  debts  due  to  that  firm  by  certain  persons  at  Hyderabad,  the  Court 
of  Directors,  with  a  view  of  assisting  Palmer  &  Co.  in  recovering  those  debts, 
on  the  20th  of  March  1832,  framed  a  dispatch,  ^founded  on  a  resolution  of  Uie 
Court,)  to  be  sent  to  the  Company's  resident  at  the  *court  of  the  Nizam,  r*KQi 
recommending  him  to  obtain  the  concurrence  of  the  Nizam's  government  L 
in  enforcing  such  adjustment  as  might  be  come  to  in  Palmer  &  Co.'s  affairs. 
This  dispatch  headed  "  Political  Department,"  was  sent  by  the  Directors  on  the 
same  20th  of  March,  to  the  Board  of  Commissioners  for  the  affairs  of  India, 
(called  the  Board  of  Control,)  for  their  consideration  and  approval.  On  the 
I4th  of  May,  the  Board  returned  the  dispatch  to  the  Court  of  Directors  with 
some  alterations  and  additions,  and  with  a  letter,  under  the  hand  of  their  secre- 
tary, stating  the  reasons  of  such  alterations,  and  expressing  the  wish  of  the 
Board  that  the  dispatch,  as  then  amended,  might  be  transmitted  to  India  in  the 
usual  form,  according  to  the  statute  83  G.  3,  c.  62,  s.  12.  The  Court  of  Direc- 
tors objected  to  the  alterations,  and  sent  the  dispatch  back  to  the  Board  of  Com- 
missioners stating  their  objections.  The  Board  adhered  to  the  alterations  they 
had  made  j  and  on  the  8th  of  August  the  Court  of  Directors  passed  a  resolu- 
tion, that  the  claim  of  Palmer  &  Co.  on  the  subjects  of  the  Nizam  did  not  relate 
to  the  civil  or  military  government,  or  revenues,  of  the  territorial  acquisitions 
in  India,  and  ought  not  to  form  the  subject  of  a  dispatch  framed  by  the  Court 
and  approved  or  altered  by  the  Board ;  and,  being  of  opinion,  on  reflection,  that 
it  would  be  inexpedient  for  the  company  to  attempt  the  exercise  of  any  inter- 
ference in  that  matter  with  the  Nizam,  the  Court  oi  Directors  rescinded  their 
resolution  of  the  20th  of  March  on  which  the  dispatch  was  framed.  A  further 
correspondence  took  place  between  the  Court  of  Directors  and  the  Board  of 
Control^  in  the  course  of  which  the  Directors  stated  that  they  left  it  to  the  Com- 
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missionera  to  originate  the  dispateh  *themselveS|  as  they  were  authorized  to  do 
under  the  33  6.  3,  o.  52,  &  15. 

Spankicj  Serjt.,  Sir  James  Scariett,  Wtgrankj  and  FoUett  shewed  cauGe  on  a 
fixmer  day  in  this  tenn.(a)  First  a  mandamus  will  not  lie,  because  there  has 
bees  no  refusal  by  the  directors  to  transmit  the  dispatch,  but,  merely  to  be  the 
originators  of  it.  Secondly,  this  dispatch  was  not  one  relating  to  the  ciyil 
goyemment  or  revenues  of  India,  and  therefore  the  Board  of  Control  had  no 
mzoo-t  right,  by  33  G-.  3,  c.  52,(5)  to  alter  it.  It  related  to  a  claim  *which  cer. 
^  tain  indiiYiduals  had  on  the  subjects  of  the  Nizam,  and  which,' in  an  ordi. 

(a)  January  21st|  before  Littlioalb,  Taitnton,  and  Pattssom,  Js. 

(b)  Bj  section  2,  certain  public  officers  (who  are  ustlallj  denominated  the  Board  of 
Control)  are  appointed  commissioners  for  the  affairs  of  India.  Bj  section  9,  these  com- 
missioners are  invested  with  full  power  and  authority  to  superintend,  direct,  and  control 
&Q  acts,  operations,  and  concerns  which  in  anywise  relate  to  or  concern  the  civil  or  mili« 
tarr  government  or  revenues  of  the  territories  and  acquisitions  of  the  East  India  Company 
in  the  East  Indies,  subject  to  the  particular  directions  of  the  act. 

Section  11,  enacts,  that  the  Court  of  Directors  of  the  East  India  Company  shall  deliver 
to  the  Board  of  Control  copies  of  all  minutes,  orders,  resolutions,  and  proceedings  of  all 
courts  of  proprietors  and  courts  of  directors,  and  also  copies  of  such  documents  received 
from  abroad  as  are  enumerated  in  the  clause. 

Section  12,  directs  that  no  orders  or  insteuctions  relating  to  the  civil  or  military  govern- 
ment or  revenues  of  the  territorial  acquisitions  in  India,  shall  be  sent  or  given  to  any  of 
the  governments  or  settlements  in  India  by  the  Court  of  Directors  until  the  same  shall 
have  been  submitted  to  the  consideration  of  and  approved  by  the  Board  of  Control,  and 
for  that  purpose  copies  of  all  orders  liud  instructions  which  the  Court  of  Directors  shall 
propose  to  be  sent  to  India,  shall  be  by  them  previously  laid  before  the  Board  of  Control ; 
and  that  within  fourteen  days  after  the  receipt  of  such  proposed  dispatches,  the  said  Board 
shall  either  return  the  same  to  the  directors  with  their  approbation,  or  if  the  Board  shall 
disapprove,  alter,  or  vary  in  substance  any  of  the  proposed  orders  or  instructions,  they 
shall  give  to  the  directors  their  reasons  at  large  in  respect  thereof,  together  with  their 
iostnictions  to  the  directors  in  relation  thereto.  And  the  directors  shall,  and  they  are 
thereby  required  forthwith  to  dispatch  and  send  the  letters,  orders,  and  instructions  in 
the  form  approved  by  the  Board  to  the  proper  governments  or  officers  in  India,  without 
farther  delay,  unless,  upon  any  representation  of  the  directors,  the  Board  shall  order  any 
alterations  to  be  made  therein.  And  the  directors  shall  and  they  are  thereby  required  to 
pav  obedience  to,  and  shall  be  governed  and  bound  by,  such  orders  and  instructions  as 
they  shall  receive  from  the  Board  of  Commissioners  touching  or  concerning  the  civil  and 
military  government  of  the  said  territories  and  acquisitions,  and  the  revenues  of  the 
same. 

Section  13,  authorizes  the  Directors  to  make  representations  to  the  Board  of  Commis- 
sioners as  to  any  disapproval  or  alterations  which  the  Board  have  made.  And  the  Board 
are  required  to  take  these  representations  into  consideration,  and  to  give  such  further 
orders  and  instructions  as  they  shall  think  fit  and  expedient,  which  orders  shall  be  final 
and  conclusive  upon  the  directors. 

Bj  section  15,  whenever  the  Directors  shall  neglect  to  frame  and  transmit  to  the  Board 
dispatches  on  any  subject  connected  with  the  civil  or  military  government  or  revenues  of 
IiuHa,  beyond  fourteen  days  after  requisition  made  to  them  by  order  of  the  Board,  the 
Board  may  prepare  and  send  to  the  directors,  ^without  waiting  for  the  receipt  of  the 
copies  of  dispatches  intended  to  be  sent  by  the  directors),  any  orders  or  instructions  for 
anj  of  the  governments  or  presidencies  in  India  concerning  the  civil  or  militaiy  govern- 
ment of  the  said  territories  or  revenues  thereof;  and  the  directors  are  required  to  transmit 
dispatches  according  to  the  tenor  of  the  said  orders  and  instructions  unto  the  respective 
governments  and  presidencies  in  India,  unless  upon  any  representation  made  by  the 
directors  to  the  Board,  the  Board  shall  direct  any  alteration ;  which  directions  the  said 
Court  of  Directors  shall  in  such  case  be  bound  to  conform  to. 

Section  16,  provides,  "  that  nothing  in  the  act  shall  extend  or  be  construed  to  extend, 
to  give  to  the  Board  any  power  to  issue  or  send  any  orders  or  instructions  which  do  not 
relate  to  points  connected  with  the  civil  or  military  government  or  revenues  of  the  British 
territories  in  India,  nor  to  expunge,  vary,  or  alter  any  dispatches  proposed  by  the  directors, 
which  do  not  relate  to  the  said  government  or  revenues.  And  if  the  board  shall  send 
SQj  orders  or  instructions  to  the  Court  of  Directors  to  be  by  them  transmitted,  which,  in 
the  opinion  of  the'  said  Court  shall  relate  to  points  not  connected  with  the  civil  or  mili- 
tarj  government  or  revenues,  the  said  Court  may  petition  his  Majesty  in  council,  and  his 
Majesty  in  council  shall  decide  whether  the  same  be  or  be  not  connected  with  the  civil  or 
milita^  government,  &c.,  which  decision  shall  be  final  and  conclusive." 


236    Rex  v.  Directors  East  India  Co.    H.  T.  1833.      [533 

Darj  case,  would  be  the  subject  of  a  law-suit ;  and  it  recommends  the  resident 


*to  interpose  and  use  his  influence  with  the  Nizam  for  the  benefit  of  those 
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individuals,  not  for  that  of  the  company.  Assuming  that  it  was  a  mat- 
ter relating  to  the  civil  govemment  or  revenues,  the  Court  of  Directors  have 
rescinded  the  resolution  on  which  the  dispatch  was  founded;  and  that  distin- 
guishes the  present  case  from  Rex  v.  The  Directors  of  the  East  India  Com- 
pany, 4  M.  &  S.  279.  It  is  reasonable  that  the  directors  should  have  the  power 
of  rescinding  such  resolution.  Circumstances  may  occur  between  the  framing 
of  the  despatch,  and  its  return  by  the  Board,  of  which  the  directors  were  not 
aware  at  the  time  of  originating  it,  and  which  might  well  justify  them  in  annul- 
ling it.  There  is  no  clause  in  the  act  which  prevents  them  from  rescinding  a 
resolution  originating  with  themselves;  though  there  is  one  in  section  23,  vhiih 
prevents  a  Court  of  Proprietors  from  rescinding  any  order  or  resolution  of  the 
Court  of  Directors.  Where  the  Board  of  Control  originates  an  order,  which, 
in  the  opinion  of  the  Court  of  Directors,  relates  to  points  not  connected  with 
the  civil  or  military  government  or  revenues,  they  (the  directors)  may  appeal  to 
the  king  in  council,  who  is  finally  to  decide  that  question.  But  where  such 
order  originates  with  themselves,  and  is  altered  by  the  Board  of  Control,  the 
Court  of  Directors  have  no  power  to  appeal.  Suppose,  then,  the  directors  framed 
a  despatch  relating  entirely  to  trade,  and  the  Board  of  Control  so  altered  it  as 
to  make  it  relate  to  the  civil  or  military  government  or  revenues ;  it  cannot  have 
been  the  intention  of  the  legislature  to  compel  the  directors  to  send  such  a  de- 
spatch to  India,  as  if  it  originated  with  thcmsdves ;  and  as  they  have  no  power 
*to  appeal  againt  such  an  altered  dispatch,  it  seems  to  follow  ex  neccssi-  r^r^f. 
tate  that  they  should  be  entitled  to  rescind  any  order  from  which  such  ^ 
altered  dispatch  orginated.  Besides,  here  a  mandamus  will  not  lie,  because  the 
Board  of  Control  have  another  remedy;  for  according  to  section  15,  they  maj 
originate  a  dispatch  themselves. 

The  Attorney  General  and  Solicitor  General^  and  AmoSf  contra.  The 
rescinding  of  the  resolution  on  which  the  dispatch  was  framed  is  equivalent  to 
an  absolute  refusal  to  transmit  it.  This  was  a  dispatch  relating  to  the  ciril 
government.  The  subject-matter  of  it  was  certain  claims  which  individuals, 
subjects  of  the  East  India  Company,  had  upon  subjects  of  the  Nizam.  Those 
claims,  as  between  the  individuals  interested,  would,  in  an  ordinary  case,  form 
the  subject  of  a  suit  in  the  municipal  courts ;  but  as  soon  as  the  Company 
made  use  of  the  power  and  character  belonging  to  it  as  a  government,  to  influ- 
ence the  Nizam  to  use  his  sovereign  authority  with  his  own  subjects  to  enforce 
the  settlement  of  those  claims,  the  subject-matter  of  the  negotiation  respected 
the  civil  government.  The  dispatch  is  headed  '^  Political  Department,"  and 
the  directors,  in  their  correspondence,  have  always  treated  it  as  one  relating  to 
the  civil  government,  and  are  now  estopped  from  saying  it  does  not.  Then  as 
to  the  directors  having  rescinded  the  resolution  on  which  the  dispatch  was 
framed,  they  can  have  no  power  so  to  do,  unless  the  act  of  parliament  gives  it 
them ;  but  it  gives  them  none  :  on  the  contrary,  s.  12,  requires  them  to  trans- 
mit orders  originating  with  themselves,  and  altered  by  the  Board  of  Control, 
forthwith  to  India,  to  pay  obedience  to  and  to  be  governed  '^nd  bound  r*PA^ 
by  such  orders.  There  is  one  exception,  viz.  where,  on  any  representa-  *■ 
tion  made  by  the  directors,  the  Board  shall  order  any  alterations  to  be  made 
therein.  Herein  such  representations  were  made  by  the  directors ;  but  the 
Board  did  not  direct  any  alteration.  The  directors,  therefore,  were  bound  to 
transmit  the  dispatch,  and  had  no  power  to  rescind  the  resolution  on  which  it 
was  framed.  Section  16,  gives  the  power  of  appeal  against  orders  either  origi- 
nating with  the  Board  of  Control,  or  originating  with  the  directors  and  varied 
or  altered  by  the  Board.  [Patteson,  J.  It  enacts,  that  if  the  said  Board 
shall  send  any  orders  to  the  directors,  to  be  by  them  transmitted,  which,  in  the 
opinion  of  the  directors,  shall  relate  to  points  not  connected  with  the  civil  or 
military  government  or  revenues,  the  directors  may  appeal.     Now  suppose  the 
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Coart  of  Directors  frame  a  dispatch,  containing  matter  not  connected  with  the 
ciyil  government  or  revenueSy  and  the  Board  of  Control  alter  it,  bj  inserting 
matter  which  clearly  is  connected  with  those  subjects ;  what  is  to  be  done  ?J 
That  woald  be  tantamount  to  originating  a  dispatch  by  the  Board  of  Control. 
But  here  the  Board  of  Control  have  sent  orders  to  the  Court  of  Directors  to 
transmit  a  dispatch  originally  relating  to  the  civil  government,  which  order 
tbej,  according  to  s.  12,  ought  to  have  obeyed.  If  the  order  of  the  Board  was 
ohjectionable,  within  sect.  16,  the  directors  might  have  appealed.  In  Rex  v. 
The  East  India  Company,  4  M.  &  S.  279,  this  Court  and  the  Privy  Council 
must  have  been  of  opinion  that  the  Court  of  Directors  might  appeal  to  the 
Privy  Council  upon  the  question  whether  a  dispatch,  originating  with  them, 
*5371  **°^  altered  by  the  Board  of  Control,  related  to  uie  civil  or  military 
-*  government  or  revenues  of  India;  for  there  time  was  given  to  the  direct- 
ors to  appeal  to  the  Privy  Council,  and  the  Privy  Council  entertained  that 
appeal.  It  is  not  true  that  there  is  another  remedy  here ;  for  the  act  of  parlia- 
ment, by  s.  15,  gives  to  the  Board  of  Control  the  power  of  originating  a  dis- 
patch, not  in  a  case  like  the  present,  but  only  where  the  East  India  Company 
neglect  to  frame  and  transmit  a  dispatch  on  any  subject  connected  with  the 
government  or  revenue  beyond  the  space  of  fourteen  days  after  requisition 
made.  Here  the  directors  have  not  neglected  to  frame  and  transmit  a  dispatch 
to  the  Board ;  they  have  already  done  so.  Cur,  adv.  vult. 

LiTTLEDALE,  J.  uow  delivered  the  judgment  of  the  Court.  After  stating 
the  facta,  and  that  the  question  arose  upon  the  construction  of  the  33  G.  3,  c. 
52,  and  particularly  of  ss.  9,  11,  12,  13,  15,  and  16,  the  learned  Judge  pro- 
ceeded as  follows : — ^The  first  objection  to  this  mandamus  made  by  the  Court  of 
Directors,  is,  that  there  does  not  appear  to  have  been  any  refusal  on  their  part 
to  transmit  the  dispatch  which  is  the  subject  of  the  rule.  But  we  are  of  opinion 
that,  from  the  discussion  and  correspondence  that  have  taken  place,  though 
there  may  not  have  been  a  distinct  refusal  in  so  many  words,  there  has  been, 
particalarly  from  the  rescinding  of  the  original  resolution,  such  a  refusal  as  is 
sufficient  to  authorize  the  Court  to  entertain  the  subject-matter  of  the  man- 


The  Court  of  Directors  then  object,  that  they  have  rescinded  the  resolution 
*5381  ^^  ^^^^  March,  under  which  this  ^dispatch  was  framed ;  and  certainly, 
-*  if  they  could  rescind  the  resolution,  there  would  be  an  end  of  the  dis- 
patch altogether,  and  all  the  ^Iterations  made  by  the  Board  of  Commissioners 
would  fall  to  the  ground  with  the  dispatch,  and  no  mandamus  could  issue. 

But  we  are  of  opinion  that  the  Court  of  Directors  had  no  authority  to  rescind 
their  resolution  of  the  20th  of  March.  The  act  of  parliament  gives  no  such 
power;  and  we  think  that  there  is  no  implied  power. 

The  dispatch  then  framed  has  been  sent  to  the  Board  of  Commissioners;  and 
that  board  has  acted  upon  it,  has  made  alterations,  and  returned  it  to  the  Court 
of  Directors :  upon  that  a  discussion  has  taken  place  between  these  two  bodies : 
and  as  the  act  of  parliament  has  been  thus  proceeded  upon  by  the  two  bodies 
constituted  for  the  purpose  of  considering  any  measure  under  the  provisions  of 
the  act,  we  think  it  is  not  competent  for  the  Court  of  Directors  to  annul  the 
dispatch  which  they  have  originated,  and  more  particularly,  as  the  latter  part 
of  the  13th  section  says  that  the  orders  and  instructions  of  the  Board  of  Com- 
missioners in  such  a  case  are  to  be  final  and  conclusive  on  the  directors.  If 
that  could  be  done,  the  Court  of  Directors  might  at  any  time  annul  a  dispatch 
when  they  were  not  satisfied  with  the  alterations  of  the  Board  of  Control,  and 
thus  produce  the  greatest  inconvenience  in  the  administration  of  the  affairs 
which  are  now  entrusted  to  two  separate  jurisdictions,  each  of  which  is  to  per- 
fonn  its  own  functions. 

It  is  urged  by  the  directors,  that  a  mandamus  ought  not  to  be  granted  if 
there  be  another  remedy;  and  that  there  is  another  remedy  in  this  case,  inas- 
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much  as  the  Board  of  Control  jjoaJj  under  the  fifteenth  section  of  the  ^^^ 
*Bctf  themselves  originate  a  dispatch  to  answer  all  the  purposes  of  the  ^ 
altered  dispatch,  if  the  directors  do  not  frame  and  transmit  one  within  fourteen 
days  after  request,  and  that,  therefore,  this  mandamus  is  not  necessaiy. 

But  we  are  of  opinion  that  such  an  ohjection  to  a  mandamus  cannot  be  sup- 
ported. Here  a  measure  has  been  begun  and  carried  up  to  a  certain  pointy 
which  is  capable  of  being  enforced  if  the  parties  who  apply  for  a  mandamos  are 
correct  in  their  proceedings :  and  it  is  no  answer  to  say  that,  by  some  otLer 
proceeding  to  b^  instituted  by  them,  they  may  attain  the  same  object.  The 
Board  of  Commissioners  have  a  right  to  deal  with  the  existing  state  of  things; 
and  are  not  bound  to  abandon  that  and  resort  to  some  other  proceeding,  merely 
because  it  may  possibly  in  the  end  have  the  same  effect. 

Having  disposed  of  these  questions,  the  case  comes  to  this;  the  directois 
originate  a  dispatch  which  they  now  say  does  not  relate  to  the  government  of 
Inc&a ;  but  they  head  it  ''Political  Department.''  This  dispatch  is  transmitted 
to  the  Board  of  Control,  who,  it  is  said,  alter  it  in  such  a  way  as  to  make  it  a 
dispatch  relating  to  the  government.  The  directors  enter  into  discussions  with 
the  Board  of  Control,  and  in  these  discussions  they  do  not  object  to  the  juris- 
diction of  the  commissioners,  but  their  objections  are  to  the  merits  of  the  alter- 
ations. And  we  think  that,  with  relation  to  the  present  proceedings,  they  are 
bound  b^  that  admission,  and  cannot  now  retract  it. 

We  give  no  opinion  whether  the  dispatch,  if  it  had  not  been  headed,  and 
afterwards  treated  as  we  have  mentioned,  really  did  relate  to  the  government  of 
India,  nor  whether  this  Court  has  jurisdiction  to  decide  upon  *that  p^^-c^Q 
question  if  it  should  come  before  us.  in  any  other  way,  nor  whether  the  ^ 
directors  can  in  any  other  mode  avail  themselves  of  the  opportunity  of  showing 
that  it  did  not  relate  to  government. 

Neither  do  we  give  any  opinion  whether  the  sixteenth  section  gives  an  appeal 
in  case  of  an  altered  dispatch,  as  well  as  a  dispatch  originating  with  the  Board 
of  Commissioners.  Upon  that  right  no  such  discussion  has  been  raised  as  to 
affect  the  question,  whether  a  mandamus  should  go.  Neither  has  any  appli- 
cation been  made  to  enlarge  the  rule,  to  give  an  opportunity  of  appeding,  as 
was  done  in  the  case  of  The  King  v.  The  Court  of  Directors  of  the  East  India 
Company,  4  M.  &  S.  279. 

Upon  the  whole  of  this  case,  we  are  of  opinion  that  the  rule  for  the  manda- 
mus should  be  made  absolute.  Rule  absolute.(6) 


♦SNOWBALL,  qui  tam,  &c.,  v.  Sir  HARRY  JAMES  GOOBBICKE.  ^^1 

Jan.  30.  L  ^^ 

In  an  action  against  the  sherlff|  admissions  by  the  under-sheriff  are  not  evidence,  unless 
thej  accompany  some  official  act  of  the  latter,  or  tend  to  charge  himself. 

And,  therefore,  in  an  action  against  the  sheriff  for  taking  illegal  poundage,  declarations 
of  the  under-sheriff,  after  he  was  out  of  office,  are  not  admissible  to  prove  that  the 
bailiff  charged  with  having  committed  the  extortion  was  the  sheriff^a  authorized  agent 

(6)  Bj  the  statute  3  A;  4  W.  4,  c.  85,  s.  30,  the  Court  of  Directors  are  prohibited  from 
sending  any  dispatches,  &c.  "  relating  to  the  said  territories,  (mentioned  in  sect.  1,]  or  the 
government  thereof,  or  to  the  property  or  rights  vested  in  the  said  company  in  tnisi  ss 
aforesaid,  (s.  1,)  or  to  any  public  matters  whatever,"  till  the  same  shall  have  been  snb- 
mitted  to,  and  approved  by,  the  Board  of  Control ;  except  where  the  Board  shall  otherwise 
allow,  as  they  are  empowered  to  do  by  the  same  section.  Sections  31,  and  32,  contain 
other  provisions  on  this  subject ;  and  section  33,  provides,  that  if  it  appear  to  the  direc- 
tors that  any  dispatches,  kc.  upon  which  directions  may  be  given  by  the  Board,  are  con- 
trarj^  to  law,  the  directors  and  the  board  may  send  a  special  case  to  three  or  more  Jud- 
ges of  K.  B.  for  their  opinion,  which  opinion  said  Judges  are  required  to  certify,  and  the 
same  shall  be  finaL 
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Debt,  against  the  late  sheriff  of  Yorkshire^  under  29  Eliz.  o.  4,  for  taking 
more  than  the  legal  poundage  on  levying  two  executions.  Plea,  the  gcneru 
issue.  The  canse  was  tried  before  Alderson,  J.,  at  the  York  Spring  assizes, 
1832.  For  the  purpose  of  proving  that  the  bailiff  who  made  the  levy  acted 
under  the  authority  of  the  sheriff,  tne  plaintiff's  counsel  put  in  copies  of  the 
writs  returned  in  the  two  actions,  having  the  bailiff's  name  indorsed ;  and  in 
order  to  shew  that  such  indorsement  was  made  in  the  sheriff's  office  by  proper 
authority,  a  witness  was  called  to  prove  certain  declarations  made  to  him  on  the 
subject  by  Mr.  Russell,  who  was  the  defendant's  underHsheriff :  but  it  appeared 
that  this  conversation  took  place  after  Mr.  Russell  had  gone  out  of  office,  and 
therefore  Alderson,  J.,  rejected  the  evidence,  and  the  plaintiff  was  nonsuited. 
J.  Williams,  in  the  next  term,  obtained  a  rule  nisi  for  a  new  trial,  against  which 

CremtU,  in  thb  term,  shewed  cause.  The  evidence  was  rightly  rejected. 
The  regular  proof  of  the  bailiff's  authority  is  the  warrant ;  or,  if  that  cannot  be 
produced,  and  its  absence  is  duly  accounted  for,  evidence  of  its  contents.  In 
default  of  such  proof,  the  writ,  indorsed  with  the  bailiff's  name,  is  sufficient,  if 
it  be  shewn  that  the  practice  of  the  sheriff's  office  was  to  indorse  the  name  of  the 
bailiff  on  the  writ  he  was  to  ^execute,  for  otherwise  it  does  not  appear 
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that  the  indorsement  was  made  by  any  proper  authority.     To  establish 


that  point  in  the  present  case,  evidence  was  offered  of  3Ir.  Russell's  declarations : 
aud  if  he  had  been  under-sheriff  at  the  time,  they  might  have  been  receivable, 
on  the  ground  that  any  thing  said  upon  such  a  subject  by  the  under-sheriff,  as 
such,  18  part  of  the  transaction,  and  binds  the  principal.  But  this  is  only  the 
case  so  long  as  the  declarations  are  made  by  him  in  the  course  of  his  official  duty : 
nor,  unless  that  be  so,  can  they  affect  the  sheriff  as  admissions. 

John  WiUiams  contri.  It  is  not  contended  that  the  mere  fact  of  the  bailiff's 
name  appearing  on  the  examined  oopy  of  the  writ  is  sufficient  to  shew  that  the 
name  was  put  on  according  to  the  course  of  business  in  the  office ;  but  the  other 
eridence  sufficiently  proved  that.  There  is  no  technical  rule  of  proof  in  such  a 
case.  The  fact  itself,  of  the  indorsement  of  the  name  by  authority,  is  only  part 
of  a  chain  of  secondary  evidence.  The  indorsing  of  the  name  in  the  office,  pro- 
bably by  some  inferior  officer,  is  not  more  conclusive  than  the  declaration  of  this 
party.  In  Drake  v.  Sykes,  7  T.  R.  113,  it  was  held  that  the  sheriff  was  not 
affected  by  the  act  of  his  bailiff  without  particular  evidence  of  privity  between 
them ;  but  there  Lord  Eenyon  and  Lawrence,  J.,  drew  a  strong  distinction,  in 
this  respect,  between  a  bailiff  and  the  under-sheriff.  [Denman,  C.  J.  Is  there 
any  difference  between  one  agent  and  another,  if  the  observation  relied  upon  is 
merely  a  gratuitous  one,  and  not  made  in  the  course  of  his  duty  ?]  It  is  on  a 
♦5431  P^^°*  intimately  connected  with  ♦the  duty  of  the  office.  The  circum- 
^  stances  under  which  the  declaration  was  made,  and  the  occasion  of  making 
it,  would  only  operate  so  far  as  to  give  it  more  or  less  effect  with  the  jury. 

f^ATTEsoN,  J.,  referred  to  North  r.  Miles,  1  Camp.  389,  Denman,  C.  J.  In 
absley  v.  Doble,  1  Ld.  Ray.  190,  it  was  held  that  an  under-sheriff's  confession 
of  an  escape  was  evidence  to  charge  the  high-sheriff,  because  the  under-sheriff 
gives  a  bond  to  save  him  harmless )  and  therefore  his  confession,  in  effect,  charges 
himself.]  That  goes  far  in  identifying  the  sheriff  generally  with  the  under- 
aheriff  as  to  admissions  and  declarations.  [Den MAN,  C.  J.  But  a  special  ground 
is  assigned.  The  language  of  Lord  Eenyon  and  Lawrence,  J.,  in  Drake  v. 
Sykes,  7  T.  R.  113,  does  certainly  appear  to  identify  the  under-sheriff  with  the 
sheriff  to  all  intents.     The  question  is  important,  and  we  will  consider  of  it.] 

Cur,  adv,  vult. 
Denman,  C.  J.  now  delivered  the  judgment  of  the  Court.  We  are  of  opinioui 
that  an  under-sheriff  is  not  competent  to  charge  the  sheriff  by  his  declarationsi 
nnless  they  accompany  some  official  act,  or  unless  they  tend  to  charce  himself, 
he  being,  in  truth,  the  real  party  in  the  cause.  The  rule  must  therefore  be  dis- 
charged. Rule  discharged. 
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*DOYLE  V.  DOUGLAS.    Jan,  30. 

WThere  actions  against  under-writera  have  been  consolidated  by  rule  of  Court,  and  the 
defendant  has  obtained  a  rerdict  in  one,  the  Court  will  not  restrain  the  plaintiff  Irom 
trying  a  second  cause,  included  in  the  same  rule,  till  the  costs  of  the  first  are  pud. 

The  plaintiff  had  commenced  eleven  actions  against  the  nnderwritere  of  a 
policy  on  the  ship  Triton,  claiming  as  for  a  total  loss.  A  consolidation  rule  was 
afterwards  entered  int'O,  whereby  ten  of  the  defendants  agreed  to  be  bound  bj 
the  verdict  in  the  first  action,  viz.,  Doyle  v.  Dallas,  to  make  certain  admission^, 
and  to  bring  no  writ  of  error,  and  file  no  bill  in  equity  for  delay ;  and  the  pro- 
ceedings in  the  last  ten  actions  were  to  be  stayed  till  after  the  trial  of  the  first. 
On  the  trial  of  Doyle  v.  Dallas,  1  M.  &  Rob.,  48,  in  February,  1831,  a  verdict 
was  found  for  the  defendant;  and  judgment  was  afterwards  signed  and  execation 
issued  for  the  costs  in  that  action.  No  levy  could  be  made,  the  plaintiff's  goods 
being  conveyed  out  of  reach  ;  and  he  stated  to  the  defendant's  attorney,  that  bis 
payment  of  the  costs  depended  on  the  sale  of  certain  property  in  which  he  was 
interested,  and  which  sale  could  not  then  be  forced  on.  The  present  cause  in 
the  meanwhile  standing  for  trial,  an  order  was  made  by  a  Judge  at  chambers, 
that  the  trial  should  be  postponed  till  after  the  sittings  in  Hilary  term,  1833, 
the  defendant  in  Doyle  v,  Dallas  undertaking  not  to  issue  fresh  execution  for  his 
costs  (the  former  writ  having  expired)  without  leave  of  the  Court.  The  cause 
having  been  set  down  for  trial  at  the  next  special  jury  sittings  in  Middlesex 
after  the  present  term,  F.  PoUocky  in  the  course  of  the  term,  obtained  a  rule  to 
shew  cause  why  *the  proceedings  in  Doyle  v,  Douglass  should  not  be  ^c ,. 
stayed  till  the  plaintiff  should  have  paid  the  costs  in  Doyle  v.  Dallas,  and  ^ 
why  the  defendant  in  the  latter  cause  should  not  be  at  liberty  to  issue  execation. 

Sir  James  Scarlett  now  shewed  cause,  on  affidavits  stating,  among  other  things, 
that  the  plaintiff  had  now  obtained  fresh  evidence  (which  was  specified)  on  a 
part  of  the  case  as  to  which  the  jury  had  been  misled  on  the  former  trial ;  and 
he  contended,  that  in  practice  the  plaintiff  was  not  debarred  by  a  consolidation 
rule  from  proceeding  in  a  second  action,  included  in  the  rule ;  nor  was  it  reason- 
able that  he  should  be  so,  the  rule  being  for  the  benefit  of  the  defendant ;  and, 
therefore,  that  the  terms  here  contended  for  ought  not  to  be  imposed. 

F,  Pollock  and  Maule  contrA.  The  costs  of  the  former  trial  ought  to  be  paid 
before  the  new  one  is  proceeded  upon,  as  in  ejectment.  Formerly  it  was 
thought  that  a  consolidation  rule  bound  the  plaintiff  as  well  as  the  defendants  \ 
but  since  a  different  doctrine  has  been  established, (a)  the  practice  should  be 
analagous  to  that  in  ejectment  as  to  costs,  the  plaintiff  '^'having  in  other  r^-j^ 
respects  the  benefit  of  that  form  of  action.  Here  every  defendant  is  bound  *• 
by  the  verdict  in  one  case,  if  the  plaintiff  succeeds.  The  rule  in  ejectment  has 
been  extended  to  other  cases  where  the  title  relied  upon  by  the  plaintiff  in  the 
second  action  was  clearly  the  same  as  in  the  first.  The  plaintiff  himself  state:? 
hero,  that  ho  relies  upon  new  evidence  on  a  question  already  tried. 

Pkr  Curium. (o)  To  grant  this  rule  would  be  stetching  the  authority  of  the 
court  fiirther  than  we  are  entitled  to  carry  it.  By  the  practice  contended  for, 
tlio  plaintiff,  as  well  as  the  defendant,  would  be  bound  by  a  consolidation  rule. 

(a)\n  Long  v.  Douglas,  Michaelmas  term  1831,  it  appeared  that  ten  actions  ag&in?t 
underwriters  had  been  consolidated,  on  the  condition,  among  others,  that  the  defend&uti 
nhould  niftko  certain  admissions.  The  plaintiff,  failing  in  the  first  cause,  gave  notice  of 
trlrtl  In  another.  The  costs  of  the  first  were  still  unpaid.  A  rule  nisi  was  obtained  for 
■tnving  all  proceedings  in  this  second  action.  Cause  was  shewn  (Nov.  25th),  and  Bur- 
utall  i»r  Horner,  7  T.  U.»372,  and  Cohen  p.  Bulkeley,6  Taunt.  165,  were  cited.  The  Court 
dljichargod  the  rule ;  Lord  Tenterden,  however,  observing  that  where  the  plaintiff  proceeds 
lu  a  second  consolidated  action  without  applying  to  the  Court,  he  cannot  have  the  benefit 
of  i^ny  terms  which  were  imposed  on  the  defendants  by  the  consolidated  rule, 
-an,  0.  J.,  Littledale,  Taunton,  and  Patteson,  Js. 
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Id  ejectment,  the  Court  woald  not  stay  proceedings  in  a  second  cause,  where 
the  defendant  was  a  different  party.  The  defendant  may  issue  execution ;  but 
the  rest  of  the  rule  must  be  discharged. 

Kule  absolute  for  issuing  execution  only. 


DEAN  and  ANOTHER  v.  JAMES.    Jan.  30. 

Proof  of  a  tender  of  20Z.  9«.  6d.  in  bank  notes  and  silver,  is  sulficient  to  support  the  plea 

of  tender  of  20/. 

Assumpsit  of  goods  sold  and  delivered.  Plea,  non  assumpsit  except  as  to 
20/.  parcel,  &c.,  and  as  to  that  sum  a  tender.  Replication,  that  the  defendant 
did  not  tender  and  offer  to  pay  to  the  plaintiffs  20/.  parcel,  &c.,  in  manner  and 
form  as  the  defendant  had  in  his  plea  alleged.  At  the  trial  before  Denman,  C.  J., 
at  the  Middlesex  sittings  aft«r  last  Michaelmas  term,  the  defendant  proved  a 
tender  to  plaintiff  of  20/.  9s.  6c^.  in  bank  notes  and  silver,  and  obtained  a  ver- 
:,c-i~-|  diet,  the  Lord  '^'Chief  Justice  being  of  opinion  that  this  proof  was  suffi- 
'-'  cient.  In  the  early  part  of  this  term  2/atr  obtained  a  rule  nisi  for  a  new 
trial,  and  cited  from  Harrison's  Digest,  vol.  2  p.  516,  Watkins  v.  Robb,  S.  C. 
2  Esp.  N.  P.  C.  710,  as  shewing  that  proof  of  a  tender  of  4/.  9«.  6d,  is  not  evi- 
dence to  support  a  plea  of  a  tender  of  5/.  9«.  6d.  Thesiger  and  Wightman  were 
now  about  to  shew  cause,  but  the  Court  called  upon 

Iaiw  and  Manning  to  support  the  rule.  The  tender  which  is  proved  must  be 
of  the  specific  sum  pleaded.  Where  there  is  a  plea  of  tender,  and  a  replication 
of  a  subsequent  demand  and  refusal,  the  plaintiff  must  prove  that,  after  the  ten-. 
der  admitted  in  the  pleadings,  be  demanded  of  the  defendant  the  precise  sum 
before  tendered  and  refused,  Spybey  v.  Hide,  1  Camp.  181,  Rivers  t^.  Griffiths, 
5  B.  &  A.  630.  Then,  if  the  plaintiffs  here  had  replied  a  subsequent  demand 
and  refusal  of  20/.  proof  of  a  demand  of  20/.  9*.  6c/.  would  have  been  inapplica- 
ble ;  and  yet,  if  the  court  should  hold  the  plea  of  tender  of  20/.  to  be  proved  by 
a  tender  of  20/.  9s.  6</.,  the  plaintiffs  would  have  demanded  the  very  sum  ac- 
taally  tendered.  [Denman  C.  J.  referred  to  the  third  resolution  in  Wade's 
case,  5  Rep.  115.)  That  was  not  necessary  to  the  decision,  for  there  the  actual 
amount  due  was  tendered.  So  it  was  in  Douglas  v,  Patrick^  3  T.  R.  638,  and 
Cadinan  v,  Lubbock,  5  D.  &  R.  289,  though  in  the  first  case  two  accounts  were 
mixed  together,  and  in  the  second,  change  was  wanted.  There  is  no  case  in 
«-Q  jn  which  the  actual  offer  was  a  sum  exceeding  that  which  *was  due,  except 
J  the  present  and  Watkins  v.  Robb,  2  Esp.  N.  P.  C.  710.  There  Buller, 
J.  was  of  opinion,  that  proof  of  a  tender  of  4/.  19a.  6e/.  did  not  support  the  plea 
of  a  tender  of  4/.  9a.  6<i.  [Taunton,  J.  There  the  defendant  tendered  a  5/. 
note  and  demanded  6c/.  change,  which  the  plain  tiff  was  not  bound  to  give.  Better- 
bee  V.  Davis,  3  Gamp.  71.  The  rule  was  granted  entirely  on  a  misapprehension 
of  that  case. 

Taunton,  C.  J.     I  think  the  rule  ought  to  be  discharged. 

LiTTLEDALE,  J.  This  case  falls  within  the  third  resolution  in  Wade's  case, 
0  Co.  115,  that  if  a  man  tender  more  than  he  ought  to  pay,  it  is  good,  for  omne 
maJQs  continet  in  se  minus,  and  the  other  ought  to  accept  so  much  of  it  as  is 
due  to  him.  As  to  replying  a  demand,  it  is  not  the  plaintiff's  business  to  de- 
maod  more  than  is  actually  due;  it  is  enough  if  in  his  replication  he  admits  that 
the  sum  due  was  tendered,  but  alleges  that  he  afterwards  demanded  that,  and 
it  was  refused. 

Taunton,  J.  concurred. 

Patteson,  J.  I  am  pf  the  same  opinion.  The  difficulty  suggested  as  to  re- 
replying  would  be  cured  by  a  special  replication. 
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♦The  KING  t;.  The  Justices  of  SOMERSETSHIRE.  Jan,  30. 

The  sixth  section  of  the  Friendly  Society  Act,  10  G.  4,  c.  56,  does  not  apply  to  a  soc'u  ty 
formed  before  the  passing  of  the  act,  though  it  has  conformed  to  the  provisions  of  tbe 
act,  as  required  by  sections  39,  and  40 ;  and,  therefore,  the  justices  at  quarter  sessions 
are  bound  to  enrol  tbe  rules  of  such  a  society,  although  it  has  not  been  made  appar 
that  the  tables  of  payments  \o  be  made,  and  benefits  to  be  received,  may  be  adopted 
with  safety  to  all  parties  concerned. 

The  friendly  society  of  Marksburj  and  Stanton  Prior  was  institated  in  the 
year  1784,  and  the  rules  of  the  society  were  enrolled  at  the  quarter  sessions  fr 
the  county  of  Somerset  on  the  30th  of  April  1794,  pursuant  to  the  statute  .'>3 
G.  3,  c.  54,  and  were  amended,  and  duly  certified  on  the  31st  September  18o'2, 
pursuant  to  the  statute  10  Q-.  4,  c.  56,  s.  4,  by  the  barrister  appointed  to  certify 
the  rules  of  sayings  banks ;  and  a  transcript  and  duplicate  were  respectivtlj 
signed  by  three  of  a  committee,  and  by  the  clerk  to  the  society,  and  were  left 
with  the  clerk  of  the  peace  for  the  county  of  Somerset,  before  the  day  appointed 
for  holding  the  quarter  sessions,  in  January  1832,  in  order  that  the  transtript 
might  be  laid  before  the  justices  of  the  county,  to  be  confirmed  and  enrolled  at 
such  quarter  sessions.  The  court  of  quarter  sessions  refused  to  allow  and  con- 
firm the  rules,  because  it  did  not  appear  to  them  that  the  table  of  payments  to 
be  made  to  the  members,  and  of  the  benefits  to  be  received  by  them,  could  be 
adopted  with  safety  to  all  persons  concerned,  according  to  10  G.  4,  c.  56,  s.  0. 
It  was  contended,  that  this  clause  did  not  extend  to  societies  established  before 
the  passing  of  the  act ;  but  the  court  of  quarter  sessions  thought  it  was  a  pn>vi. 
sion  to  which  old  societies  were  required  to  conform,  by  the  thirty-ninth  and 
fortieth  sections  of  that  Act.  A  rule  nisi  having  been  obtained  for  a  mandanius 
to  the  justices  of  Somersetshire  to  enrol  the  rules, 

Erie  now  shewed  cause.  The  question  is,  whether  the  10  G.  4,  c.  56,  ^^50 
*s.  6,  extends  to  societies  established  and  duly  enrolled  before  the  passing  of  ^ 
that  act.  Section  1,  recites,  that  it  is  expedient  to  amend  the  laws  relating  to 
friendly  societies,  and  then  repeals  several  statutes  which  related  to  those  socie- 
ties. Section  2,  recites  that  certain  friendly  societies  have  been  established,  and 
that  it  is  expedient  to  give  protection  to  svch  societies,  and  the  funds  thereby  e^itab- 
lished,  and  to  afford  encouragement  to  other  persons  to  form  the  like  institutioD:: ; 
audit  then  enacts,  that  any  number  of  persons  may  form  themselves  into  a  socidy 
for  mutual  relief,  &c.  and  raise  a  fund,  and  make  rules."  The  enacting  part  if 
this  section,  and  the  provisions  of  sections  3,  4,  and  5,  clearly  relate  to  societies 
to  be  formed  after  the  act.  Then  section  6,  provides,  <^  that  no  rules  of  any 
society,  hereafter  to  be  formed,  shall  be  allowed,  unless  it  shall  appear  to  the 
justices  to  whom  the  same  are  tendered,  that  the  table  of  the  payments  to  be 
made  by  the  members,  and  of  the  benefits  to  be  received  by  them,  may  be  adop- 
ted with  safety  to  all  parties  concerned.''  This  section  taken  by  itself  would 
apply  only  to  societies  to  be  formed  after  the  passing  of  the  act;  but  it  must  be 
construed  in  conjunction  with  section  39,  which  enacts  that  the  statute  shall  ex- 
tend "  to  societies  already  established,  as  soon  as  they  shall  think  fit  to  conform 
to  the  provisions  thereof."  The  society  in  question  has  conformed  to  the  pro- 
visions of  the  act ;  and  it  is,  therefore,  within  the  sixth  section.  Section  40. 
enacts,  "  that  provided  societies  already  enrolled  shall  not  conform  to  the  pro- 
visions of  that  act  within  three  years,  they  shall  cease  to  be  entitled  to  the  pn^ 
visions  or  privileges  of  any  or  either  of  the  therein-before  repealed  *acts."  r^rci 
Section  6,  therefore,  applies  to  such  societies  as  choose  to  come  in  under  *- 
section  89,  and  conform  to  the  provisions  of  the  statute,  as  well  as  sections  8,  4, 
and  5.  But,  secondly,  it  is  not  imperative  on  the  justices,  but  discretionary  in 
them,  to  enrol  the  rules.  If  that  were  not  so,  it  would  be  nugatory  to  oblige 
the  clerk  of  the  peace  to  lay  the  rules  before  the  justices. 

Tidd  Pratt  contrd.  The  33  G.  3,  c.  54,  was  the  first  statute  passed  on  the 
subject  of  friendly  societies.     The  rules  of  the  society  in  question  were  duly  en- 
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rolled  under  the  provisions  of  that  statate  in  1794,  and  the  sooiety  is  now  anxioos 
to  urail  itself  of  the  provisions  of  the  late  act,  10  G.  4,  c.  56,  which  was  passed  to 
coD<^olidate  and  amend  the  previous  acts  relating  to  friendly  societies,  but  not  to 
infringe  upon,  or  take  away,  any  privileges  enjoyed  by  such  societies  under  the 
33  6.  3,  c.  54.  The  59  G.  3,  o.  128,  first  made  it  necessary  for  a  friendly  so- 
ciety to  submit  its  scale  of  payments  and  benefits  to  any  person  ;  and  section  2, 
whicb  applies  to  societies  formed  and  enrolled  after  the  passing  thereof,  pro- 
Ti«k'8,  that  the  justices  shall  not  confirm  and  allow  any  tables  of  payments  or 
be  lefits,  &c.  until  it  shall  have  been  made  appear  to  such  justices,  mat  the  said 
tables  and  rules  are  such  as  have  been  approved  by  two  persons  at  the  least,  known 
to  be  professional  actuaries  or  persons  skilled  in  calculation.  The  latter  expres- 
lioa  was  found  to  be  too  vague,  and  new  provisions  are  introduced  in  this  aot, 
sects.  6,  and  34 ;  but  both  refer  to  societies  formed  under  this  act.  In  constru- 
ing an  act  of  parliament,  effect  ought  to  be  given  to  every  word  of  it;  but,  if  the 
eoQ:jtruction  contended  for  by  the  justices  is  allowed  to  prevail,  the  words  **  here- 
*55^1  ^^^^  ^  ^  formed''  *will  be  nugatory.  It  cannot  be  said  that  the  so- 
^-'  ciety  has  ''  thought  fit  to  conform"  to  the  provisions  of  this  act,  and  there- 
by voluntarily  adopted  the  regulation  in  sect.  6;  when  the  conformity  is  forced 
up  )n  them  by  the  thirty-ninth  section. 

Djsnman,  G.  J.  The  question  is,  whether  the  provision  contained  in  10  G. 
4,  c.  96,  8.  6,  be  one  to  which  a  society  formed  before  the  passing  of  that  act 
mast  conform.  It  is  confined  in  terms  to  a  society  thereafter  to  be  formed. 
We  are  all  of  opinion,  theretore,  that  the  magistrates  had  no  power  in  this  case 
to  refuse  to  enrol  tbe  rules  on  the  ground  assigned. 

LiTTLEDALS,  Taunton  and  Patt£80N|  Jb.  concurred.        Bule  absolute. 


The  KING  v.  BATEMAN  and  Another,  Justices  of  FOLKSTONE.  Jan,  31. 

To  groand  a  proceeding  at  petty  sessions  under  Y  &  8  G.  4,  c.  31,  s.  8,  for  compensation 
io  respect  of  felonious  injury  by  rioters,  tbe  party  or  bis  servant  nmst  go  before  a  jus- 
tice witbin  seven  days  after  tbe  offence  committed,  and  submit  to  examination,  kc.  ac- 
cordiDg  to  sect.  3,  of  tbe  act,  as  well  as  wbere  an  action  is  to  be  brougbt  And  the 
Court  will  not  grant  a  mandamus  to  summon  such  petty  session,  where  it  does  not  ap- 
pear by  affidavit  that  these  steps  have  been  taken,  though  the  party  swear  that  he  has 
duly  served  the  notice  required  by  sect.  8. 

Platt,  in  this  term,  obtained  a  rule  nisi  for  a  mandamus  to  John  Bateman 
and  Richard  Hart,  Esqrs.,  justices  of  Folkstone,  to  appoint  a  special  petty  ses- 
sion, pursuant  to  7  &  8  G.  4,  c.  31,  for  the  purpose  of  hearing  and  determining 
th<i  claim  of  Clark  Powsey  to  compensation  for  damage  which  he  had  suffered 
by  his  house  in  part  feloniously  demolished  by  rioters.  The  affidavit  of  Powsey 
«r-oi  in  support  of  the  rule,  stated  *the  injury  done,  which  was  to  an  amount 
-'  below  30/.,  and  then  proceeded  to  allege  that,  five  days  afterwards,  he 
Bcrvcd  notice  in  writing  upon  a  constable  of  Folkstone,  that  he  intended  to  claim 
compensation,  and  thereby  required  the  constable,  within  seven  days  of  his  re- 
ceivJDg  the  notice,  to  exhibit  the  same  to  two  justices  of  Folkstone,  that  they 
might  appoint  a  time  and  place  for  holding  a  special  petty  session  to  determine 
the  8aid  claim.  The  notice  appeared  to  be  conformable  to  sect.  8,  of  the  stat- 
ute, and  was  served  upon  Messrs.  Bateman  and  Hart ;  but  they  did  not  appoint 
any  special  session. 

Sir  James  Scarlett  now  shewed  cause.  The  affidavit  is  defective,  in  not  stating 
that  the  party  damnified,  or  his  servant  who  had  the  care  of  the  property,  went 
before  a  justice  of  the  peace  within  seven  days  after  the  commission  of  the 
off.nce,  as  required  by  sect.  3,  of  the  act,  and  there  made  the  statement,  sub- 
mitted to  the  examination,  and  entered  into  the  recognizance  which  that  section 
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prescribes.     This  is  directed  in  the  case  of  a  summary  proceediDg  within  sect. 
8,  as  well  as  where  an  action  is  to  be  brought. 

Platty  contrik.  The  eighth  section  does  not  require  these  preliminaries,  but 
only  the  delivery  of  a  notice  in  the  manner  there  stated.  Even  if  more  be 
requisite,  that  will  be  a  ground  of  objection  at  the  petty  sessions ;  enough  is 
shown  here  for  the  purpose  of>  the  present  rule.  [Den man,  C.  J.  Ought  we 
to  grant  the  mandamus  if  we  see  that  the  party  will  ultimately  fail?]  The 
only  object  at  present  is  to  put  the  magistrates  in  motion :  the  petty  -^ re. 
sessions  are  to  hear  and  determine  *the  claim.  It  may  be  shewn  there  ^ 
that  the  proceedings  mentioned  in  sect.  8,  were  actually  gone  through.  [Den- 
man,  C.  J.  The  question  is,  whether,  as  a  ground  for  this  application,  the 
party  ought  not  to  have  sworn,  at  least  in  general  terms,  that  he  could  prove 
those  facts  at  the  petty  sessions.]  If  the  regular  proceedings  have  not  been 
taken,  the  justices  can  return  that  to  the  mandamus.  [Patteson,  J.  We 
ouffht  not  to  put  them  to  that.  Littledale,  J.  Why  are  we  to  desire  them 
to  hold  a  petty  session,  when  we  do  not  see  that  the  proper  steps  have  beeu 
taken  ?  It  lies  in  the  knowledge  of  the  party  applying,  whether  they  have  been 
so  or  not.] 

Peb  Curiam.  The  best  course  will  be,  to  enlarge  the  rule  till  next  term,  Id 
order  that  the  party  may,  if  he  is' able,  make  affidavit  that  the  requisites  pre- 
scribed by  the  statute  have  been  complied  with.  He  may  slate  this  in  general 
terms.     If  no  such  affidavit  is  made,  there  will  be  no  mandamus. 

In  the  following  term,  no  affidavit  having  been  made  as  required^  the  role 
was  discharged  with  costs. 


♦HOWARD,  Gent.,  One,  &c.  ».  BARTOLOZZI. (a)  [*555 

An  attomej,  employed  by  a  party  about  to  take  the  benefit  of  the  insolvent  act,  to  pre- 
pare a  list  of  debts,  which  were  afterwards  to  be  inserted  in  the  schedule,  omitted  a 
debt  due  fVom  the  insolvent  to  himself,  and  sued  for  that  debt  after  the  party's  dis- 
charge :  Held,  by  Denman,  J.,  and  Parke,  J.,  that  this  was  not  such  a  fraud  upon  the 
general  policy  of  the  Insolvent  Act,  as  would  bar  the  action. 

Quaere,  Whether,  if  he  omitted  to  insdrt  the  debt  in  breach  of  his  duty  to  hfs  client,  that 
would  be  a  defence  to  an  action  brought  by  him  against  the  latter  to  recover  the  debt, 
or  whether  it  would  only  be  the  subject  of  a  cross  action  ?  If  a  defence,  quiere  whether 
or  not  it  should  be  specially  pleaded  7 

Assumpsit  for  money  lent,  &o.  Plea,  first,  the  general  issue ;  secondlj,  a 
discharge  under  the  Insolvent  Debtor's  Act,  on  the  28th  of  July,  1830.  At 
the  trial  before  Littledale,  J.,  at  the  Middlesex  sittings  in  Michaelmas  term, 
1832,  it  appeared  that,  before  the  defendant  applied  to  that  court  to  be  dis- 
charged, she  was  indebted  to  the  plaintiff  in  a  sum  of  127/ ,  the  wh  de  of  which 
debt  accrued  before  the  16th  June,  1830,  when  her  petition  was  filed  ;  and  that 
she  had  employed  the  plaintiff  as  her  attorucy,  had  consulted  him  on  that  occa- 
sion, and  the  schedule  of  her  debts  was  made  out  in  his  office  from  accounts 
furnished  by  her  to  him,  although  he,  not  being  un  attorney  in  the  Insolvent 
Court,  did  not  act  as  her  attorney  there.  The  debt  due  to  him  from  the  defen- 
dant was  not  inserted  in  the  schedule.  Since  her  discharge,  on  being  applied 
to  for  payment  of  the  plaintiff's  demand,  she  had  admitted  it  to  be  due,  and 
promised  to  pay  it  in  three  months.  The  defendant's  counsel  contended  that  it 
was  the  duty  of  the  plaintiff  to  cause  his  debt  to  be  inserted  in  the  schedule; 
and  that  his  omission  so  to  do  was  a  fraud,  not  only  upon  the  policy  of  the  In- 
solvent Act,  but  upon  the  defendant  also,  and  therefore  a  defence  to  the  r«55(3 
present  action.     The  learned  Judge  was  of  opinion  that  the  ^omission  '- 

(a)  This  case  was  argued  and  determined  in  Michaelmas  term,  1832. 
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bj  Howard  to  insert  his  debt  was  not  any  fraud  upon  the  Insolvent  Act,  or  the 
geaeral  body  of  creditors ;  and  assaming  it  to  be  a  fraud  on  the  defendant,  it 
would  give  her  a  good  ground  of  action  against  Howard,  but  was  no  answer  to 
this  action.  At  the  same  time,  he  directed  the  jury  to  find  specially  whether 
or  not  the  plaintiff  was  guilty  of  fraudulent  conduct  in  wilfully  concealing  his 
debt  and  leaving  it  out  of  the  schedule.  The  jury  said,  that  they  considered  the 
debt  as  wilfully  left  out  of  the  schedule.  The  learned  Judge  then  directed  a 
verdict  to  be  entered  for  the  plaintiff,  but  reserved  liberty  to  the  defendant  to 
moFe  to  enter  a  nonsuit.  A  rule  nisi  was  obtained  for  that  purpose,  against 
which 

Campbell  and  Follett  now  shewed  cause.  The  debt  to  the  plaintiff  never 
having  been  inserted  in  the  defendant's  schedule,  her  discharge  under  the  Insol- 
vent Act  is  no  answer  to  this  action.  Assuming  that  the  plaintiff  wrongfully 
omitted  to  insert  the  debt,  and  that  the  defendant  was  thereby  damnified,  that 
may  possibly  afford  her  a  good  ground  of  action  against  the  plaintiff,  but  it  is 
no  answer  to  an  action  brought  to  recover  a  debt  which  once  existed,  and  has 
never  been  released  or  discharged.  Secondly,  assuming  that  that  might  be  a 
defence  to  the  action  if  properly  pleaded,  it  is  not  a  defence  under  the  general 
issue.  Thirdly,  there  was  no  evidence  to  warrant  the  special  finding  of  the 
jury,  that  the  debt  was  wilfully  left  out  of  the  schedule  by  the  plaintiff. 

KeUy  contrd.  It  may  be  conceded  that  the  discharge  of  the  defendant  by  the 
-^z'-f-y  court  for  the  relief  of  insolvent  ^debtors  is  no  answer  to  this  action,  the 
"^  ^  plaintiffs 's  debt  not  having  been  inserted  in  the  schedule.  But  the 
plaintiff's  omission  to  insert  the  debt  in  the  list  from  which  the  schedule  was 
prepared,  in  order  that  he  might  sue  for  it  at  a  future  period,  is  a  fraud  against 
the  policy  of  the  law.  The  object  of  the  legislature  was,  that  the  creditors  of 
the  insolvent  should  have  a  rateable  proportion  of  their  respective  debts  paid  out 
of  the  property:  but  here,  the  plaintiff,  by  the  device  to  which  he  has  had 
recourse,  would  recover  the  whole  of  his  debt,  contrary  to  the  intention  of  the 
law,  Jackson  v.  Davison,  4  B.  &  A.  691,  Carpenter  t;.  White,  3  B.  Moore,  231. 
But  further,  after  the  finding  of  the  jury,  this  must  be  taken  to  be,  not  only  a 
^ad  against  the  policy  of  the  law,  but  on  the  defendant,  and  if  so,  is  not  merely 
a  ground  for  a  cross  action,  but,  to  avoid  circuity,  must  be  an  answer  to  the 
present  action.  In  Alderson  v,  Langdale,  3  B.  ft  Ad.  660,  where  the  vendee 
of  goods  paid  for  them  by  a  bill  of  exchange,  and  the  vendor,  after  acceptance, 
altered  it  in  a  material  part,  and  thereby  vitiated  it.  Lord  Tenterden,  at  Nisi 
Prius,  thought  that  the  plaintiff  might  resort  to  the  original  consideration,  and 
recover  the  price  of  the  goods,  although  the  defendant  might  have  a  cross  action 
against  the  plaintiff  for  the  damage  sustained  by  the  alteration  of  the  bill ;  but, 
a  verdict  having  been  found  for  the  plaintiff,  the  Court,  after  argument,  and 
time  taken  to  consider,  were  of  opinion,  that  the  vendor,  having  altered  the  bill, 
and  thereby  made  it  his  own,  could  not  recover  for  the  goods  sold ;  and  that 
partly  on  the  ground,  that  allowing  the  plaintiff  to  recover  for  his  goods,  and 
*'581  ^^^  defendant  to  bring  a  cross  action,  *would  lead  to  a  multiplicity  of 
*^  ^  suits.  (He  further  contended  that  the  evidence  was  admissible  under 
the  general  issue,  and  supported  the  verdict.) 

Denman,  G.  J.  This  is  an  application  to  enter  a  verdict  for  the  defendant, 
on  the  ground,  first,  that  the  omission  of  the  plaintiff  to  have  his  debt  inserted 
in  the  schedule  was  a  fraud  against  the  policy  of  the  law,  and  on  the  general 
body  of  creditors.  I  think  there  is  no  ground  for  so  holding ;  because,  here,  the 
plaintiff  never  came  in  under  the  Insolvent  Act.  On  examination  of  all  the 
cases  it  appears  to  me  that  where  a  creditor  does  not  seek  to  take  any  benefit 
from  the  act,  the  discharge  of  the  debtor  does  not  operate  as  a  statutable  release 
of  the  debt  due  before  the  debtor  applied  to  be  discharged.  Jackson  v,  Davison, 
4  6.  ft  A.  691,  is  distinguishable :  there  the  party  was  an  opposing  creditor. 
In  Carpenter  v.  White,  3  B.  Moore,  231,  the  defendant  being  about  to  take  the 
benefit  of  the  Insolvent  Act,  the  plaintiff  requested  him  not  to  insert  his  debt  in 
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the  schedule,  as  he  woald  never  call  on  him  for  its  amount.  There  was,  there- 
fore, an  express  promise  not  to  enforce  his  demand.  But,  then  it  is  said  that  a 
fraud  has  been  committed  by  the  plaintiff  on  his  client,  and,  putting  a  rea^n- 
able  construction  on  the  question  left  to  the  jury,  and  the  answer  given  by  them, 
we  must  take  it  that  they  have  found  that  the  plaintiff  was  guilty  of  such  fraud. 
But  we  are  all  of  opinion,  that  that  finding  is  not  warranted  by  the  eyideme; 
for  there  was  proof  that  the  defendant  never  expected  that  her  debt  to  Howird 
would  be  discharged.  We  think,  therefore  that,  on  this  point,  there  should  be 
a  new  trial.  Assuming  *cven  that  such  fraudulent  omission  would  be  a  r^r^n 
defence  to  the  present  action,  it  may  be  questionable  whether  it  ought  ■- 
not  to  have  been  specially  pleaded. 

Parke,  J.  I  also  think  that  there  ought  to  be  a  new  trial.  The  jury  have 
found  in  effect,  that  the  plaintiff  was  guilty  of  fraudulent  conduct  in  wilfully 
concealing  his  debt,  and  preventing  its  beinff  inserted  in  the  schedule.  I  think 
that  finding  was  not  warranted  by  the  eviaence,  and  that,  upon  this  grouDd, 
there  should  be  a  new  trial.  It  has  been  said,  that  even  if  the  debt  was  omitied 
by  the  plaintiff  with  the  defandant's  consent,  that  would  be  a  fraud  upon  the 
creditors  at  large,  upon  the  authority  of  Jackson  v,  Davison,  3  B.  Moore,  231 ; 
but  there  the  plaintiff  was  one  of  the  opposing  creditors.  A  creditor  who  comes 
in  under  the  act,  and  at  the  same  time  takes  from  the  debtor  a  security  for  bis 
debt,  commits  a  fraud  against  the  policy  of  the  act.  So  a  creditor  who  i^  a 
party  to  a  composition  deed,  and  thereby  holds  out  to  the  rest  of  the  creditors, 
that  he  comes  in  on  equal  terms  with  them,  commits  a  fraud  if  he  take  a  security 
for  the  payment  of  his  whole  debt.  But  it  is  no  fraud  in  a  creditor,  not  a  party 
to  the  deed,  to  endeavour  to  obtain  payment  of  his  debt.  Whether  the  fact  of 
the  plaintiff  having  fraudulently,  and  in  breach  of  his  duty  to  the  defendant, 
omitted  to  cause  the  debt  to  be  inserted  in  the  schedule  (if  it  be  found  by  tbe 
jury  on  sufficient  evidence)  will  be  a  defence  to  the  present  action,  may  be  a 
question  for  the  Court  to  decide  on  a  future  occasion.  The  argument,  that  in 
order  to  avoid  circuity  of  action,  it  ought  to  be  a  defence,  has  great  weight  with 
me.  In  *a  note  to  Turner  v.  Davies,  2  Wms.  Saund.  150,  it  is  laid  rtf.(;^ 
down,  '<  that  a  cause  of  action  against  a  plaintiff  will  be  no  bar  to  an  ■- 
action  by  him  for  avoiding  circuity  of  action,  when  the  recovery  in  both  actions 
is  not  equal."  If  so,  the  question  would  be,  whether,  in  an  action  brought  Ij 
Bartolozzi  against  Howard,  for  causing  his  debt  to  be  omitted,  that  debt  wouid 
be  the  measure  of  damages.  (See  7  G.  4,  c.  57,  s.  57.)  I  do  not,  however, 
mean  to  give  a  final  and  decisive  opinion  upon  that  point. 

Taunton,  J.  I  also  think  that  there  ought  to  be  a  new  trial,  becaoFe  I 
entertain  sreat  doubts  whether  the  jury  were  justified  by  the  evidence  in  finding 
that  the  pkintiff  fraudulently  omitted  his  debt. 

Patteson,  J.  I  think,  upon  the  whole,  the  finding  is  not  warranted  by  tbe 
evidence ;  and  therefore,  there  ought  to  be  a  new  trial. 

Rule  absolute  for  a  new  trial. 

The  cause  was  tried  a  second  time,  before  Denman,  C.  J.,  at  the  Middlu^^'X 
sittings  after  Trinity  term  1833,  when  nearly  the  same  evidence  was  given;  and 
the  Lord  Chief  Justice  told  the  jury  that  the  only  question  was,  whether  tbe 
plaintiff  had  induced  the  defendant  to  leave  the  debt  out  of  the  schedule,  and 
that  thu  onus  of  proving  that  lay  on  the  defendant ;  and  he  directed  them  ic  find 
for  her,  if  they  were  satisfied,  on  the  evidence,  that  the  debt  had  been  omittc-d 
by  the  plaintiff's  procurement.  The  jury  found  for  the  defendant.  No  moliin 
was  made  in  this  cause  in  the  ensuing  term. 
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♦The  KING  t;.  The  Justices  of  HERTFORDSHIRE.     Jan.  31. 

Notice  was  giTen  of  appeal  against  a  poor  rate,  and  the  respondents  attended  at  the  ses- 
flioas  and  prajed  a  respite,  alleging  that  they  had  not  had  time  to  prepare  their  defence^ 
to  the  matters  stated  as  grounds  of  appeal.  The  appellant  opposed  the  respite  ;  but 
it  was  granted,  no  notice  of  appeal  having  been  proved  or  ezpre&slj  admitted.  An  or- 
der of  respite  was  made  out,  embodying  the  grounds  of  appeal  stated  in  the  notice : 

field,  that  at  the  following  sessions,  the  appellant  was  entitled  to  be  heard  without  prov- 
ing any  notice  of  appead. 

Solomon  Baxter,  intending  to  appeal  against  a  poor-rate,  served  his  notices 
in  due  time  for  the  October  sessions  for  Hertfordshire,  1832,  and  attended  there 
ready  to  try,  and  to  prove  notice.  The  appeal  being  called  on^  counsel  appeared 
for  the  respondents,  and  prayed  a  respite,  alleging  that  the  respondents  had  not 
had  time  to  prepare  their  defence  to  the  grounds  of  appeal  stated  in  the  notice, 
which  were  fifteen  in  namber.  The  appellant  opposed  the  respite ;  but  it  was 
granted^  on  payment  of  costs.  Notice  of  appeal  was  not  proved,  nor  an  ad- 
mission of  it  required.  One  of  the  notices  was  handed  by  the  respondent's 
counsel  to  the  clerk  of  the  peace,  and  was  thereupon  (as  the  appellant  repre- 
B«Qted)  filed  with  the  records  of  the  sessions;  but  the  respondents  alleged  that 
it  was  merely  furnished  to  the  clerk  of  the  peace  for  his  convenience,  to  assist 
bim  in  making  out  the  order  of  respite.  This  order  (which  set  forth  the  grounds 
of  appeal  stated  in  the  notice)  was  served  on  the  churchwardens  and  overseers 
of  the  respondent  parish  on  the  21st  of  December;  but  they  had  no  further 
notice  of  appeal.  At  the  next  sessions,  (31st  December)  the  appeal  was  called 
on,  and  the  respondents'  counsel  objectea  to  its  being  heard  without  proof  of 
the  original  notice.  This  the  appellant  was  not  prepared  to  give,  conceiving 
that  the  fact  had  been  admitted  at  the  former  sessions,  and  proof  of  it  now  was 
♦5621  '^^^^^^^ssary ;  but  he  offered  to  prove  the  order  of  respite.  *The  sessions 
-'  held  this  insufficient,  and  confirmed  the  rate  with  costs.  A  rule  nisi  was 
afterwards  obtained  in  this  Court  for  a  mandamus  to  the  justices  to  enter  con- 
tinuances and  hear  the  appeal. 

Rylaiid  now  shewed  cause,  and  contended,  that  upon  the  clear  principles  of 
law  on  this  subject,  the  respondents  were  entitled  to  require  proof  of  the  notice, 
which  was  necessary  to  give  the  court  jurisdiction ;  that  the  handing  of  a  copy 
to  the  clerk  of  the  peace  in  the  manner  here  stated  could  make  no  difference ; 
and  that  the  parties  stood  in  the  same  situation  as  to  this  point  at  the  second 
session  as  at  the  first. 

Platiy  contrd,  argued  that  the  jurisdiction  had  been  admitted,  and  proof  of 
the  notice  dispensed  with,  by  the  conduct  of  the  respondents  at  the  first  sessions. 

Per  Curiam,  (a)  The  respondents  had  acted  upon  the  notice  so  as  to  make 
farther  proof  unnecessary.     The  sessions  ought  to  hear  the  appeal. 

Rule  absolute.  Q>) 


♦563]  *The  KING  v.  The  Justices  of  CARMARTHENSHIRE.    Jan.  31. 

An  order  of  removal  '*  to  the  pariah  of  L."  was  directed  "  to  the  chnrchwardens  and  over- 
seers of  the  parish  of  L."  There  were  no  sach  officers,  but  the  parish  was  divided  into 
three  hamlets,  A.  B.  and  C,  each  maintaining  its  own  poor,  and  having  separate  officers. 
The  pauper,  with  the  order,  was  delivered  by  the  officers  of  the  removing  parish  to  the 
officers  of  the  hamlet  of  A. : 

Held,  that  a  notice  of  appeal  given  in  the  name  of  the  officers  of  the  hamUt  of  A.  and  re* 
citing  the  order  to  be  for  remoTal  to  the  hamUt  of  A.,  in  the  parish  of  L.,  could  not, 

(a)  Denman,  C.  J.,  Littledale,  Taunton,  and  Patteson,  Js. 

(6)  See  Rex  v.  The  Justices  of  the  West  Riding,  Michaelmas  term,  1833. 
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under  these  circumstanceB,  be  objected  to  by  the  respondents,  and  that  the  appeal  ought 
to  haye  been  heard. 

Two  jostioes,  on  the  25tli  of  August  1832,  made  an  order  for  the  removal  of 
a  pauper  and  her  children  from  the  parish  of  Mothvej,  in  the  county  of  Car- 
marthen, to  the  parish  of  Llywell,  in  the  county  of  Brecon.  The  order  was 
directed  ''  to  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  LIj- 
well,"  and  after  adjudging  that  the  lawful  settlement  of  the  paupers  was  in  the 
parish  of  Llywell,  it  proceeded  in  the  usual  form  to  require  <*  the  said  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  of  Llywell"  to  reeeive  and 
provide  for  the  paupers. 

The  parish  of  Llywell  is  divided  into  three  hamlets,  viz.  Treganmanr,  Trir 
ganlaes,  and  Slydach,  each  of  which  maintains  its  own  poor,  ani  has  separate 
churchwardens,  separate  overseers  of  the  poor,  and  separate  rates.  Appeals 
have  frequently  been  tried  against  orders  of  removal  between  the  three  hamlets 
at  the  Brecon  quarter  sessions.  There  are  no  such  officers  as  churchwardens  or 
overseers  for  the  whole  parish  of  Llywell.  On  the  27th  of  August  1832,  the 
paupers  named  in  the  order  of  removal  were  delivered  by  an  officer  of  the  re- 
moving parish  of  Mothvey  to  one  of  the  oversers  of  the  hamlet  of  Tre^^nmaur, 
together  with  the  order  of  removal.  The  overseer  received  the  paupers,  but  at 
the  next  quarter  sessions,  held  in  October  1832,  an  appeal  against  the  order  of 
removal  was  duly  lodged  and  respited  on  behalf  of  the  churchwardens  and  over- 
seers of  the  hnmlet  *of  Treganmaur :  and  on  the  22d  of  December  1832,  r^'OA 
the  following  notice  of  appeal  was  duly  served  upon  the  churchwardens  L 
and  overseers  of  Mothvey :  **  To  the  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  Mothvey,  in  the  county  of  Carmarthen.  This  is  to  give  yoa 
notice,  that  we  the  churchwardens  and  overseers  of  the  poor  of  the  hamlet  of 
Treganmaur,  in  the  parish  of  Llywell,  in  the  county  of  Brecon,  do  intend  at  the 
next  quarter  sessions  of  the  peace  to  be  held  in  and  for  the  said  county  of  Car- 
marthen, to  prosecute  an  appeal  which  was  duly  lodged  at  the  last  quarter  sessions 
against  an  order  of,  &c.  for  and  concerning  the  removal  of  Jane  Jones  and  her 
four  children  (describing  them  by  their  names,  &c.)  to  our  said  hamlet  of  Tre- 
ganmaur, in  the  said  parish  of  Llywell,  in  the  county  of  Brecon  aforesaid,  from 
your  said  parish  of  Mothvey,  in  the  said  county  of  Carmarthen."  The  appeal 
came  on  at  the  sessions  held  in  January  1833,  and  on  proof  of  service  of  the 
notice  of  appeal,  an  objection  was  made  on  behalf  of  the  respondent  parish  that 
the  notice  was  improper,  inasmuch  as  it  ought  to  have  been  given  by  the  over- 
seers of  the  parish  of  Llywell,  to  whom  the  order  was  directed,  and  n6t  by  the 
officers  of  the  hamltt  of  Treganmaur )  and  a  further  objection  was  made,  that 
the  notice  stated  the  order  to  be  an  order  for  the  removal  of  the  paupers  to  the 
hamlet  of  Treganmaur,  in  the  parish  of  Llywell,  whereas  the  order  appeared  to 
be  an  order  for  their  removal  to  the  parish  of  Llywell. 

The  justices  at  sessions  determined  against  hearing  the  appeal,  on  the  ground 
of  the  informality  of  the  notice,  on  the  objections  above  stated,  and  the  appeal 
was  accordingly  dismissed.    A  rule  nisi  for  a  mandamus  to  *the  justices  r*cg= 
to  enter  continuances  and  hear  the  appeal  was  afterwards  obtained  by  £.  *- 
F.  WtUiams,  against  which 

Whitcombe  now  shewed  cause.  The  sessions  had  no  jurisdiction  to  hear  the 
appeal,  because  the  order  appealed  against  was  an  order  upon  the  officers  of  the 
parish  of  Llywell,  whereas  the  notice  of  appeal  was  given  by  the  officers  of  the 
hamlet  of  Treganmaur  in  the  parish  of  Llywell.  The  notice  ought  to  have  heon 
given  in  the  name  of  "the  churchwardens  and  overseers  of  the  parish  of  Lly- 
well," upon  whom  the  order  was  made.  Justices  of  the  peace  are  not  obliged 
to  take  notice  of  the  divisions  of  parishes  into  townships  and  hamlets,  Spital- 
fields  t;.  Bromley,  2  Bott.  pi.  890,  6th  ed.  This  is  not  like  the  case  of  Rex  r. 
Eirkby  Stephen,  Burr.  S.  C.  6G4,  because  there  the  name  of  the  township  to 
the  overseers  of  which  the  paupei^  were  delivered,  as  well  as  that  of  the  parish, 
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was  Kirkby  Stephen.  Again,  there  19  a  fatal  variance  between  the  description 
of  the  order  of  removal  in  the  notice  of  appeal,  and  the  order  itself.  The  no* 
tice  describes  it  as  an  order  upon  the  officers  of  the  hamlet  of  Treganmaur  in  the 
parish  of  LljwcU ;  whereas,  in  fact,  no  such  order  has  ever  been  made,  but  only 
an  order  upon  the  officers  of  the  parish  of  Lljwell. 

The  Solicitor' General  and  £.  V,  Williams  contra.  As  to  the  first  objection, 
that  the  appeal  ought  to  have  been  in  the  name  of  the  churchwardens  and  over- 
*^Bfi1  ^^^  ^^  ^^^  parish  of  Llywell,  to  whom  the  order  was  directed,  the  sta- 
^  tute  9  G.  1,  c.  7,  8.  8,  requires  only  that  the  notice  shall  be  given  "  by 
the  churchwardens  or  overseers  of  the  poor  of  such  parish  or  place  who  shall 
make  such  appeal;''  and  that  has  been  done  here.  Besides,  there  are  no  such 
officers  in  existence  as  those  to  whom  the  order  was  directed.  As  to  the  other 
objection,  that  the  order  does  not  correspond  with  that  described  in  the  notice, 
the  respondents  cannot  have  been  misled  by  such  a  variance,  for  there  was  but 
one  order.  And  the  respondents,  by  delivering  the  paupers  with  the  order  to 
the  overseers  of  the  hamlet  of  Treganmaur,  have  treated  it  as  an  order  upon  the 
officers  of  the  particular  hamlet;  and  are  estopped  from  saying  now,  that  it  does 
not,  in  substance,  amount  to  such  an  order. 

Denman,  C.  J.  We  are  of  opinion  that  the  quarter  sessions  ouffht  to  have 
heard  the  appeal.  The  notice  of  appeal  could  not  mislead  the  parish  officers  of 
Mothvey,  to  whom  it  was  addressed.  It  recited  the  order  of  removal  sufficient- 
ly; the  names  of  the  paupers,  the  removing  parish,  and  the  part  of  the  parish 
of  Lljwell  to  which  the  removals  were  made  under  the  order,  although  the  order 
professed  to  remove  to  the  parish  at  large.  The  parish  Mothvey  is  estopped  by 
ita  own  acts  from  availing  itself  of  the  objection.  The  removal  was  by  the 
order  to  the  parish  at  large,  but  the  service  of  that  order  was  on  the  hamlet. 
Parties,  who  have  thus  acted  upon  their  own  order,  cannot  afterwards  say,  that 
an  appeal  against  it,  under  such  a  notice  as  this,  shall  not  be  heard. 
♦5671      *I^TTiJEDALE,  Taunton,  and  Patteson,  Js.  concurred. 

-'  Rule  absolute,  (a) 


(a)  It  may  be  convenient  here  to  add  the  foUowiDg  case,  decided  in-Trinity  term,  1833. 

The  KING  «.  The  Inhabitants  of  BINGLEY.    June  4. 

(Before  Dekman,  C.  J.,  Littlbdalb,  Parke,  and  Pattsson,  Js.) 

Paupers  were  removed  to  the  township  o/Bingley:  the  township  does  not  maintain  its  own 

pfK)r,  but  is  in  the  parish  of  Bingley,  which  does  : 
Hold,  that  the  order  was  informal,  but  the  sessions  might  amend  it. 

Upoh  appeal  against  an  order  of  two  justices,  whereby  Isabella  Rush  worth,  widow,  and 
lier  children,  were  removed  from  the  township  of  Heslington  St.  Lawrence,  in  the  East 
Hiding  of  Yorkshire,  to  the  township  of  Bingley,  in  the  West  Riding,  the  sessions  con- 
finned  the  order,  subject  to  the  opinion  of  this  Court  on  the  following  case : — 

The  paupers  were  removed  from  Heslington  St.  Lawrence,  to  the  township  of  Binglej, 
onderthe  above  order.  The  parish  of  Bingley  consists  of  several  townships,  of  which 
the  township  of  Bingley  is  one.  The  parish  maintains  its  own  poor  collectively,  and  there 
are  no  separate  overseers  for  the  township  of  Bingley.  The  question  was,  whether  the 
order  of  removal  to  the  township  of  Bingley  could  be  supported. 

^rangham  in  support  of  the  order  of  sessions.  The  overseers  have  recognized  the 
order  as  made  on  them,  by  appearing  and  defending  the  appeal.  At  all  events,  the  defect 
▼as  one  of  form»  and  might  have  been  amended  by  the  sessions  according  to  the  stat.  6 
^'-  2,  c.  19,  s.  1,  if  the  appellants  had  made  this  objection  before  the  case  was  heard  on 
the  merits;  Bex  v.  Amlwch  (4  B.  k  C  757). 

StorHe,  and  R.  Hildyard^  contra.  The  objection  was  properly  taken  at  the  sessions. 
The  defect  in  the  order  was  caused  by  the  default  of  the  removing  parish,  and  they  ought 
to  hare  applied  to  have  it  amended.    Besides,  it  is  a  defect  not  of  form  but  of  substance 
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the  remoTal  being  to  a  district  which  has  no  foods  to  maintain  its  own  poor.    The  order 
was  therefore  not  amendable ;  Rex  v.  Swaicliffe  (2  Bolt.  pi.  786,  896,  sixth  edit.). 

Cur.  adv.  vult. 
DsNMANf  G.  J.  now  said  (after  referring  to  Rex  v.  The  Jostices  of  Carmarthen,  as  in 
some  degree  analogous),  that  the  present  order  was  informal,  but  might  bare  been  amend- 
ed at  the  sessions;  and  that  being  so,  the  Court  thought  that  the  case  should  go  back  to 
the  sessions,  that  the  amendment  might  be  made. 


*BUNNEY  and  Another  v.  POYNTZ.     Jan.  31.  [*568 

P.  having  giTen  a  general  authority  to  D.  to  sell  hay  for  him,  D.  advertised  a  sale,  by  the 
conditions  of  which  a  deposit  was  to  be  paid,  and  three  months  credit  given  on  ap> 
proved  security  for  the  remainder,  and  the  lots  were  to  be  taken  away  within  forty 
weeks  of  the  sale.  D.  sold  the  hay  to  S.,  and  took  his  promissory  note  for  the  price. 
S.  applied  to  D.  for  leave  to  cut  some  of  the  hay,  and  it  being  granted,  cut  and  took 
away  part,  but  he  was  afterwards  forbidden  by  D.  to  remove  the  residue.  D.  indorsed 
the  note,  and  discounted  it  at  his  bankers,  who  credited  him  wiih  the  amount,  minus 
the  discount;  it  was  afterwards  dishonoured.  D.  having  become  bankrupt,  it  was 
agreed  between  the  bankers  and  S.  that  the  latter  should  sell  them  the  residue  of  the 
hay,  and  that  they  should  pay  him  part  in  money  and  return  him  his  note  in  satii<fac> 
tion  of  the  residue.  The  bankers,  within  forty  weeks  after  the  sale,  demanded  the  bay 
of  D.'s  principal,  (P.),  who  refused  to  deliver  it.  In  trovei  brought  against  P.  by  the 
bankers  for  the  bay : 

Held,  first,  assuming  P.  to  have  had  a  lien  after  the  sale,  and  after  the  vendee  had  girea 
his  promissory  note  for  the  price  of  the  hay,  that  that  lien  was  not  divested  by  reason 
of  the  vendee  having  removed  part  of  the  hay,  it  not  appearing  that  this  part-deliveiy 
to  him  was  by  way  of  delivery  of  the  whole. 

Secondly,  that  P.  had  no  lien,  because  he  was  to  be  considered  as  having  been  paid  for 
the  hay  by  reason  of  his  agent  having  taken  the  vendee's  promissory  note,  and  dis- 
counted it,  and  its  being  outstanding  in  the  hands  of  the  plaintiffs. 

Trover  for  hay.  At  the  trial  before  Littledale,  J.,  at  the  Spring  assises  for 
the  county  of  Berks,  1832,  the  following  appeared  to  be  the  facts  of  the  ca^e: 
The  plaintiffs  were  bankers  at  Newbury.  The  defendant  was  the  owner  of  a 
farm,  which  was  managed  by  one  Cameron,  his  bailiff.  By  Cameron's  direct- 
tion,  in  October,  1829,  one  Davis  was  ordered  to  sell,  by  auction,  hay  and  other 
farming  produce,  then  on  the  defendants' s  premises.  The  trWe  of  the  hay 
was  not  sold ;  and  Cameron  gave  general  directions  to  Davis  to  make  the  best  th&t 
he  could  of  the  residue.  In  pursuance  of  these  directions,  Davis  advertised 
another  sale,  which  took  place  on  the  5th  of  January,  1830.  Bj  the  conditions 
of  that  sale,  it  was  stipulated,  that  20  per  cent,  deposit  should  be  paid,  and 
three  mouths*  credit  should  be  given,  on  approved  security,  within  seven  days 
of  the  sale,  for  payment  of  the  remainder.  The  lots  were  to  be  taken  away, 
with  all  faults,  at  the  buyer's  expense,  within  forty  weeks  after  the  sale. 
Davis  sold  to  a  person  named  Smallbones,  and,  without  requiring  any  depi^^it, 
took  the  joint  and  several  promissory  notes  of  S.,  and  one  Drew,  bearing  date  the 
*6th  of  January  1830,  for  70/.,  payable  at  three  months  to  Davis's  order  ^-^^ 
at  the  Newbury  bank.  Smallbones  soon  after  the  sale  applied  to  Davis  ^ 
for  leave  to  cut  some  of  the  hay,  and  it  was  granted ;  and  he,  Smallbones,  cut 
and  took  away  part  of  the  hay;  he  was  afterwards  (whether  before  or  after  the 
note  became  due  did  not  distinctly  appear)  forbidden  by  Davis  to  remove  the 
residue.  Davis  indorsed  the  note,  and  the  plaintiffs,  who  were  his  bankers,  dis- 
counted it,  and  credited  him  with  the  amount,  minus  the  discount;  it  was  after- 
wards dishonoured.  In  June  1830,  Davis  became  bankrupt.  The  plaintiffs 
then  called  on  Smallbones  t^  pay  the  not« ;  he  could  not,  but  proposed  to  sell 
them  the  hay;  and  on  the  6th  of  September  1830,  by  agreement  in  writing, 
Smallbones  sold,  and  the  plaintiffs  bought  the  hay,  still  being  on  the  premises 
of  the  defendant,  for  75/. ;  and  it  was  agreed,  that  they  should  pay  5/.  in  money, 
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and  the  note  should  go  in  satisfaction  of  the  residue.  Within  forty  weeks  after 
the  sale  to  Smallbones,  the  plaintiffs  sent  to  the  defendant  and  demanded  the 
hay,  but  he  refused  to  deliver  it.  The  learned  Judge  told  the  jury  that  the 
piainti£&  oould  only  stand  in  the  situation  of  Smallbones;  and  as  to  that,  he  was 
of  opinion  that,  during  the  time  the  note  was  running,  Smallbones  might  have 
cat  and  carried  away  all  the  hay ;  but  that  if  he  voluntarily  allowed  it  to  remain 
after  the  dishonour  of  the  note,  the  lien  of  Poyntz  the  vendor  revived ;  although, 
if  Smallbones  had  been  prevented  from  removing  it  during  the  currency  of  the 
note,  such  prevention  was  wrongful  on  the  part  of  the  vendor,  and  he  could  not 
take  advantage  of  such  wrong  so  as  to  retain  a  right  of  dominion  over  the  hav. 
And  he  told  the  jury  to  find  for  the  defendant,  if  they  were  of  opinion,  on  the 
evidence,  that  he,  or  Davis  his  agent,  interfered  to  prevent  Smallbones  from 
f  .-TA-.  removing  the  hay  ^before  the  expiration  of  three  months  after  the  sale, 

-*  otherwise  for  the  plaintiffs.  The  jury  having  found  for  the  defendant, 
Talfourdj  in  last  Easter  term,  moved  for  a  new  trial  on  the  ground  of  mis- 
direction. First,  the  delivery  of  part  of  the  hay  to  Smallbones  prevented  the 
lien  of  the  vendor  from  reviving.  In  Slubey  v.  Heyward,  2  H.  Bl.  604,  delivery 
of  part  of  a  cargo  of  goods  was  held  to  be,  in  point  of  law,  a  delivery  of  the 
whole,  so  as  to  divest  the  vendor's  right  to  stop  in  transitu.  In  Hammond  v. 
Aoderson,  1  New  Rep.  69,  a  number  of  bales  of  bacon,  lying  at  a  wharf,  was 
Bold  for  one  entire  sum  to  be  paid  for  by  a  bill  at  two  months ;  and  the  vendor 
gave  an  order  to  the  wharfinger  to  deliver  them  to  the  vendee,  who  went  to  the 
./harf,  weighed  the  whole,  and  took  away  part )  and  it  was  held  that  the  vendee, 
i>y  taking  away  part,  (the  goods  having  been  sold  by  one  entire  contract,)  had 
taken  possession  of  the  whole,  so  as  to  divest  the  vendor's  right  to  stop  in  transitu. 
Secondly,  the  negotiation  of  the  note  completed  the  right  of  the  purchaser  to  the 
delivery,  and  the  lien,  if  it  existed  before,  could  not  revive,  while  the  note  was 
ootstanding  in  the  hands  of  an  indorsee. 

Lord  Tenterden,  C.  J.  I  am  of  opinion,  that  under  the  circumstances  of 
this  case  the  lien  of  the  vendor  was  not  divested  by  reason  of  the  vendee's  having 
taken  away  part  of  the  hay.  The  delivery  of  part  of  a  cargo  made  in  the  pro- 
gress of  and  with  a  view  to  the  delivery  of  the  whole,  has,  indeed,  been  held  to 
divest  the  vendor's  right  of  stopping  in  transitu.  In  Slubey  v,  Heyward, 
♦^711  *^  ^*  ^^*  ^^^^  ^^  delivery  of  part  was  held  to  be  a  delivery  of  the  whole, 

^  on  the  ground  that  neither  before  nor  at  the  time  of  the  delivery,  did 
there  appear  any  intention  to  separate  part  of  the  cargo  from  the  rest.  Now, 
here,  the  vendee  asked  permission  of  the  vendor's  agent  to  take  away  only  a  part 
of  the  hay ;  so  that  there  was  a  manifest  intention  that  that  part  should  be 
separated  from  the  residue.     Upon  the  other  point,  there  may  be  a  rule. 

Parke,  J.  In  Hammond  «?.  Anders* m,  1  New  Rep.  69,  the  goods  were  in 
p'lssession  of  a  wharfinger,  and  the  vendor  gave  a  general  order  for  the  delivery 
of  the  whole,  and  the  vendee  under  that  order  went  to  the  wharf  and  took  away 
part;  h3  had  actual  manual  possession  of  the  whole,  and  took  upon  himself  to 
separate  a  part  from  the  residue.  Here  the  intention  of  both  parties  was  to 
separate  the  part  delivered  from  the  residue,  and  the  vendee  took  possession  of 
part  only. 

Jwiiice  in  this  term  shewed  cause.  The  case  was  left  correctly  to  the  jury, 
for  the  right  of  lien,  though  suspended  during  the  period  of  credit,  revived  as 
soon  as  that  expired.  In  New  v.  Swain,  1  Danson  &  Lloyd's  Merc.  C.  193, 
Bayley,  J.  says,  "  Where  the  owner  of  goods  sells  on  credit,  the  buyer  has  a 
right  to  immediate  possession ;  but  if  he  suffer  the  goods  to  remain  until  the 
period  of  payment  has  elapsed,  and  no  payment  in  fact  is  made,  then  the  seller 
has  a  right  to  retain  them."  Then  the  question  is,  whether,  the  note  having 
been  given  by  Smallbones  to  Davis,  and  indorsed  by  him  to,  and  discounted  by, 
the  pUintiflfs,  the  lien  is  taken  away.  Smallbones  not  having  performed  his 
*5721  *P^^  ^^  ^^^  contract,  and  having  permitted  the  hay  whicn  he  might  have 

^  removed,  to  remain  till  the  time  of  credit  expired,  the  defendant  was  then 
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entitled  to  resume  his  dominion  over  it,  notwithstanding  the  negotiation  of  the 
note. 

Talfourd  contr4.  Pojnts,  the  defendant,  has  no  lien,  because  he  has  been 
paid.  Davis,  his  agent,  having  taken  a  note  from  Smallbones  for  the  price  of 
the  haj,  and  negotiated  it,  the  transaction  is,  in  effect,  the  same  as  if  Davis  bad 
taken  cash  from  SmaUbones.  The  outstanding  note  would  be  a  defence  to  &n 
action  by  the  vendor  for  the  price,  Kearslake  v.  Morgan,  5  T.  R.  513.  Suppose 
Poyntz  himself  had  sold  the  hay,  taken  the  note,  obtained  the  discount^  and 
parted  with  the  note  to  the  plaintiffs,  and  they  had  then  bought  the  haj  of 
Smallbones,  could  Poyntz  afterwards  have  refused  to  deliver  the  hay?  Where 
the  owner  of  goods  had  a  lien  on  them  until  the  delivery  of  good  and  approTed 
bills  for  the  freight,  took  a  bill  of  exchange  for  the  freight,  and  afterwards 
(though  he  objected  to  it  at  the  time)  negotiated  it,  it  was  held  that  such  Dogo- 
tiation  amounted  to  an  approval  of  the  bill,  and  was  a  relinquishment  of  his  lien 
on  the  goods,  Homcastle  v,  Farran,  3  B.  &  A.  497.  Here  there  has  been  pay- 
ment to  Davis,  and  payment  to  him  is  payment  to  Poyntz.  The  loss  arises  from 
the  misconduct  of  Davis ;  and  the  question  being,  which  of  two  innocent  parties 
is  to  be  damnified,  Poyntz,  whose  agent  he  was,  ought  to  suffer. 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by  Dbnman,  C.  J.,  who,  after 
stating  the  facts  of  the  case,  proceeded  as  follows : — 

*It  was  insisted  in  argument,  that  Davis,  the  agent  of  tlie  vendor,  r^j-^n 
having  taken  in  payment  for  the  hay  the  promissory  note  of  the  vendee,  ^ 
and  negotiated  it  with  the  plaintiffs,  and  that  note  being  outstanding  in  their 
hands,  that  was  against  the  vendor,  substantially  a  payment  to  him,  and  he 
could  have  no  right  to  retain  the  hay.  We  think  that  argument  right,  and  that 
the  defendant,  under  the  circumstances  of  this  case,  must  be  considered  as 
having  been  paid  for  the  hay,  and  can  have  no  right  to  retain  it.  The  manner 
in  which  Davis  applied  the  money  which  he  received  is  wholly  immaterial  as 
between  the  parties  to  this  action.  The  rule  for  a  new  trial  must  be  made  ab- 
solute. Rule  absolute. 


The  KING  on  the  Prosecution  of  DAUBCZ,  v.  PENPRASE  and  Others. 

Jan.  31. 

On  indictment  for  felony,  removed  by  certiorari,  the  Court,  under  special  circumstances, 
ordered  that  the  defendants  should  be  at  liberty  to  plead  by  a  clerk  In  court,  aod  that 
they  and  the  prosecutor  should  be  restrained  from  bringing  error  on  account  of  the 
pleas  being  so  taken. 

But  in  the  same  case  the  Court  refused  to  allow  a  suggestion  to  be  entered  for  tbe  par- 
pose  of  removing  the  trial  from  Cornwall  into  another  county,  on  the  alleged  grouod 
that  titles  to  duchy  property  were  likely  to  come  in  question,  with  respect  to  which 
prejudices  existed  in  Cornwall,  and  that  an  impartial  trial  could  not  be  had  there. 

FoLLETT,  in  this  term,  obtained  a  rule  calling  upon  the  prosecutor  to  fdiew 
cause  why  the  defendants  should  not  be  at  liberty  to  appear  and  plead  to  tbis 
indictment  by  a  clerk  in  court;  and  why  the  prosecutor  and  the  defendants 
should  not  be  restrained  from  assigning  error  on  the  ground  of  such  appear- 
ance and  pleas  not  being  entered  by  the  defendants  in  their  proper  persons. 

The  indictment  was  found  at  the  quarter  sessions  for  the  county  of  Cornwall, 
and  was  on  7  &  8  G.  4,  c.  30,  s.  7,  for  maliciously  and  feloniously  pulling  down 
and  ^destroying  a  certain  erection  used  in  conducting  the  business  of  a  r^-y^ 
mine,  the  property  of  the  prosecutor ',  and  for  other  like  acts,  charged  in  *- 
different  counts.  It  was  stated  on  behalf  of  the  defendants,  that  Peoprase  ^^ 
mining  agent  to  Henry  Crease,  who,  in  right  of  his  wife,  claimed  to  be  entitled 
to  toll  and  farm  of  tin  in  certain  lordships  in  the  duchy  of  Cornwall,  and  to  cer- 
tain tin-mines  in  those  lordships,  under  a  duchy  lease;  that  Penprase,  b&  8Q<^^ 
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agent,  had  given  notice  to  the  agent  of  the  prosecutor,  that  if  certain  whims  and 
othcrmining  materials,  claimed  by  him,  on  one  of  the  above-mentioned  mines 
(which  had  not  lately  been  worked),  were  not  removed  within  a  week,  he,  Pon- 
prase,  should  remove  thera,  to  make  room  for  machinery  about  to  be  erected  for 
Create ;  that  the  notice  being  disregarded,  he  had  a  public  survey  made  of  the 
prosecutor's  machinery,  and  employed  the  other  defendants,  as  workmen  by  con- 
tract, to  take  it  away;  and  they  accordingly,  on  the  15th  of  December,  1832, 
removed  it  carefully  to  a  short  distance ;  that  they  acted  without  malice,  and, 
as  they  considered,  lawfuliy;  that  on  the  27th  the  workmen  who  had  been  so 
employed  were  charged  before  a  justice  with  the  offences  above  stated,  and  by 
him  committed  to  prison  for  felony,  but  they  were  afterwards  admitted  to  bail 
by  order  of  a  judge  of  this  Court.  The  indictment  had  been  removed  into  this 
Court  by  certiorari  at  the  instance  of  the  defendants,  (see  Rex  v,  Thomas,  4  M. 
k  S.  442,)  on  affidavits,  stating,  in  addition  to  the  above  facts,  that  it  was  ap- 
prehended questions  would  be  raised  on  the  trial  concerning  the  rights  of  Crease 
and  his  wife,  and  also  of  the  crown,  which  could  not  be  impartially  tried  at  the 
,-..  1  sessions  by  reason  of  the  interest  which  many  magistrates  and  other  *gcn- 
-*  tlemcn  of  the  county  had  in  the  decision  of  those  matters.  It  was  further 
deposed,  in  support  of  the  present  application,  that  the  defendants  all  resided  in 
Cora  wall,  250  miles  from  the  city  of  Westminster,  and  were  unable  to  bear  the 
expen:4e  of  coming  up  to  plead  in  person. 

FfilleU,  in  moving  for  the  rule,  stated  that  the  application  had,  in  the  first 
instance,  been  made  to  Parke,  J.,  who  thought  it  reasonable,  but  desired  that  it 
should  be  referred  to  the  Court.  He  also  stated,  that  an  order  in  the  terms  of 
the  proposed  rule  had,  in  one  instance,  been  made  by  Lord  Tcnterden.(a) 

The  Court  granted  a  rule  nisi ;  and  on  a  subsequent  day  of  the  term  (26th 
January)  the  rule  was  made  absolute,  no  cause  being  shewn. 

On  the  same  day  Foilett  again  moved  in  this  case,  for  leave  to  enter  a  sugges- 
tion on  the  record,  that  a  fair  and  impartial  trial  could  not  be  had  in  Cornwall, (&) 
^r-pi  for  the  ^purpose  of  carrying  the  trial  from  that  county  into  some  other. 

'  *'  The  affidavits  in  support  of  this  application  again  stated  the  circum- 
stances exculpatory  of  the  defendants,  the  expectation  that  some  question  Of 
title  adverse  to  that  of  the  duke's  lessee  would  be  raised  by  the  prosecutor,  and 
the  belief  of  the  defendants  that,  "  owing  to  the  biassed  judgments  and  great 
influence  of  the  many  parties  connected  with  or  otherwise  interested  in  mines 
pituate  within  the  duchy,"  they  could  not  have  a  fair  trial  in  Cornwall,  or  in 
Devonshire,  over  a  considerable  part  of  which  the  riffht  of  the  Duke  of  Cornwall 
and  of  those  claiming  under  him  extends.  This  application  had  been  first  made 
in  the  bail-court ;  but  Parke,  J.,  who  sat  there,"  doubted  whether  it  could  bo 
gmnted.  [Patteson,  J.,  referred  to  a  late  case  of  an  indictment  for  felony,  in 
which  the  trial  was  carried  from  the  town  and  county  of  Southampton  to  the 
county  of  Hants.(c)] 

[a)  The  KING  v.  BLACKBURN  and  Others.    March  6,  1832. 

An  order  in  the  above  terms  was  made  by  Lord  Tenterden  in  vacation,  in  the  case  of 
partie;)  indicted  for  felony  on  7  &  8  G.  4,  c.  30^  s.  6.  The  prosecutor  was  unwilling  to 
consent  to  that  part  of  the  order  which  precluded  him  from  bringing  error ;  but  Lord 
Tetiierden  said,  that  if  this  were  refused  he  would  stay  the  proceedings  from  the  Spring 
to  the  siummer  assizes ;  npon  which  the  prosecutor  consented.  The  plea  was  entered  on 
the  record  as  follows: — <<  And  now,  that  is  to  say^  on  the  llth  day  of  January  in  this 
^ame  term^  before  our  said  lord  the  king  at  Westminster,  come  the  said  Thomas  Blaclc- 
bum.  ic,  by  Peregrine  Dealtry,  their  clerk  in  Court,  in  pursuance  of  a  rule  of  the  Court 
of  our  said  lord  the  king  before  the  king  himself  for  that  purpose,  and  having  heard  the 
sai«l  indictment  read  they  severally  say  that  they  are  not  guilty,  &c.  (See  2  Hale's  P.  C, 
2.*i:  Com.  Dig.  Attorney,  (B)  4,  5,  6,  and  the  authorities  there  cited:  Beccher's  case, 
8  Rep.  58,  b.) 

[h)  See  the  form  of  suggestion  in  Rex  v.  Hunt,  3  B.  &  A.  448. 
(c)  The  KING  v.  WILLIAM  RUSSELL. 

FoLLiTT,  on  behalf  of  the  defendant,  moved  (in  the  bail  coart)  for  a  certiorari  to  remove 
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Denman,  G.  J.   I  think  the  Court  cannot  presume  that,  in  a  *case  of  r»r-y 
felony,  a  jury  of  twelve  indiflPerent  men  would  not  be  found  in  Cornwall.  ^     ' 
In  a  case  of  misdemeanor  popular  feeling  might  perhaps  operate  to  the  preju- 
dice of  defendants,  but  we  cannot  suppose  it  on  a  charge  of  felony. 

LiTTLEDALE,  Taunton,  and  Patteson,  Js.,  concurred.  Rule  refaeed. 

The  defendants  were  tried  at  the  next  assizes  for  Cornwall,  and  acquitted. 


*COLEBROOK,  BARONET,  and  Otters  v.  LAYTON,  Clerk.    [*578 

A  clergyman  granting  an  annuity,  agreed  that  it  should  be  charged  on  his  benefice,  and 
the  payment  secured  by  a  bond  and  warrant  of  attorney,  with  a  judgment  to  be  entered 
up  thereon,  for  the  purpose  of  charging  the  benefice.  By  the  deed  of  grant  the  acDU- 
ity  was  made  payable  on  certain  days  and  chargeable  on  the  benefice,  with  a  power  of 
distress,  &c. :  it  also  contained  a  demise  of  the  benefice  to  a  trustee,  with  a  power  in 
default  of  payment,  to  receiTe  the  tithes,  rents  and  profits,  &c.  It  was  thereby  also 
declared  that  the  bond  and  warrant  of  attorney  (referred  to  in  the  deed  as  having  be^-a 
already  prepared,  and  meant  to  bear  even  date  with,  and  to  be  executed  and  given  at 
the  same  time  as  the  deed,)  and  the  judgment  to  be  entered  up  thereon,  should  be  fur- 
ther securities  for  the  annuity  ;  and  that  immediately  afler  such  judgment  the  creditors 
might  sue  out  execution,  and  do  such  other  acts  as  might  be  necessary  for  obtaining  a 
sequestration ;  and  that  as  often  as  the  annuity  should  be  in  arrear,  they  might  put  in 
force  such  writ  of  sequestration.  The  condition  of  the  bond,  (after  reciting  the  agree- 
ment for  purchase  of  the  annuity,  and  for  securing  the  same  by  such  bond,  warraot  of 
attorney,  and  judgment,  reciting  also  the  deed  of  grant,)  was  declared  to  be  for  the  due 
payment  of  the  annuity  on  certain  days.  The  warrant  of  attorney  gave  autfaoritj  to 
receive  a  declaration  at  the  suit  of  the  plaintififs,  in  an  action  of  debt  on  a  bond,  describ- 
ing it  as  a  bond  of  even  date  with  the  warrant  of  attorney,  executed  by  the  grantor  of 
the  annuity,  and  given  to  the  grantees,  and  to  suffer  judgment.  The  defeazance  recited, 
that  it  was  given  to  secure  the  payment  of  an  annuity  of  the  amount  mentioned  in 
the  bond,  payable  on  the  same  days  as  in  the  condition  of  the  bond  was  expressed. 

On  a  motion  to  set  aside  the  judgment  on  this  warrant  of  attorney,  on  the  ground  that 
it  was  a  charge  on  the  benefice :  Held  that  this  did  not  sufficiently  appear,  the  refereace 
in  the  warrant  of  attorney  to  the  bond  amounting  to  no  more  than  a  description  of  tbe 
bond,  its  date,  tbe  parties  to  it,  and  the  time  at  which  the  annuity  was  to  be  paid,  and 
not  incorporating  the  terms  of  the  deed  of  grant  (recited  in  the  bond  with  the  warrant 
of  attorney,  so  as  to  make  the  latter  operate  as  a  charge  on  the  benefice ;  and  tliL^ 
being  an  application  to  set  aside  a  judgment  for  irregularity,  the  rule  was  discharged 
with  costs. 

A  RULE  was  obtained,  calling  upon  the  plaintiffs  to  show  cause  why  the  judg- 

any  indictments  that  might  be  found  against  him  at  the  sessions  for  the  town  and  coniitv 
of  Southampton,  for  stealing  two  guns,  the  property  of  William  Burnett.  The  aflfidaviti 
on  which  the  motion  was  made,  tended  to  exculpate  the  defendant,  and  to  shew  that  the 
magistrates  of  Southampton  had  acted  rigorously  in  committing  him  for  felony,  and  n- 
fusing  bail ;  and  it  was  sworn  that  an  unfavourable  impression  had  been  created  against 
the  defendant  in  the  town,  and  had  been  openly  expressed  (by  applause  and  hisses)  while 
he  was  under  examination. 

Saunders  afterwards  shewed  cause,  and  put  in  counter  affidavits. 

The  Court  made  the  following  rule : — **  It  is  ordered,  that  the  rule  made  on  MoDdav 
last,  that  the  said  William  Burnett  should  shew  cause  why  a  writ  of  certiorari  should  DOt 
issue  to  remove  into  this  Court  from  the  sessions  for  the  town  and  county  of  SuuiL- 
nmptou,  all  and  singular  indictments  which  may  be  preferred  there  against  the  said  AVil- 
liam  Russell  for  feloniously  stealing,  taking  and  carrying  away  two  guns,  the  goods  and 
chattels  of  the  said  W.  B.,  be  discharged,  the  said  W.  B.  hereby  undertaking  to  prefer 
such  indictments  at  the  assizes  to  be  holden  in  and  for  the  county  of  Southampton,  acd 
not  at  the  sessions  for  the  said  town  and  county,  and  the  said  W.  R.  hereby  undertaking 
to  pay  the  said  W.  B.  or  his  attorney  the  extra  costs  occasioned  by  preferring  and  trjii.tT 
such  indictments  at  the  assizes  for  the  said  county  of  S.,  instead  of  the  sessions  for  tbe 
said  town  and  county,  such  costs,  if  necessary,  to  be  taxed  by  the  coroner  and  attorney 
of  this  Court." 

The  reporters  were  favoured  with  notes  of  this  case,  and  Rex  v.  Blackburn  and  Others 
from  the  Crown  Office.  The  law  and  authorities  on  the  subject  of  removing  indictments 
for  felony,  will  be  found  further  discussed  in  Rex  v.  Holden  and  Fisk,  Trinity  term,  l$3o. 
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mcDi  in  this  case,  which  was  upon  a  warrant  of  attorney,  should  not  be  set  aside. 
The  rule  was  grounded  upon  an  affidavit  of  the  defendant,  stating  that  he  was 
the  vicar  of  the  vicarage  and  parish  church  of  Chigwell  in  Essex,  and  curate  of 
the  perpetual  curacy  of  Theydon  Bois  in  that  county ;  that  the  plaintiffs  were 
^'  The  trustees  of  the  estate  and  property  of  the  United  £mpire  and  Continen- 
tal Life  Association/'  that  at  the  time  of  the  agreement  for  the  purchase  of 
the  annuity  hereinafter  mentioned,  it  was  expressly  agreed,  that  the  same 
should  be  charged  and  chargeable  upon  the  above  mentioned  ecclesiastical 
♦'>7Q1  ^'^^^^^Si  which  were  to  be  *demi3ed  to  a  trustee  for  a  certain  term 

■*  of  years ;  and  that  payment  of  the  annuity  should  be  further  secured 
by  a  bond  and  warrant  of  attorney  of  the  defendant,  with  a  judgment  to  be 
entered  up  thereon  *'^foT  tlie  purjKtse  of  charging  deponents  respective  benefices 
with  the  payment  thereof  in  manner  thereinafter  mentioned,^*  The  affidavit 
thcQ  set  out  an  indenture,  dated  the  3d  of  September,  1824,  to  which  there 
were  several  parties,  and  whereby,  in  consideration  of  the  sum  of  2000/.  paid 
bj  the  plaintiffs  to  the  defendant,  the  latter  granted  to  the  plaintiffs  an  annuity 
of  237/.  2«.,  to  be  yearly  issuing  and  payable  by,  and  from,  and  out  of,  and 
charged  and  chargeable  upon  the  said  several  benefices,  and  the  glebe  lands, 
mi'ssuages,  tithes,  tenements,  oblations,  obventions,  profits,  and  emoluments 
thereof;  such  annuity  to  be  paid  quarterly.  The  deed  contained  the  usual 
coTenant  for  payment  of  the  annuity ;  a  power  of  distress  if  the  same  were  in 
arrcar  twenty-one  days ;  or  if  in  arrear  thirty  days,  a  power  to  enter  upon  and 
take  and  receive  the  rents  and  profits  of  the  respective  livings,  and  satisfy  the 
annuity;  and  it  contained  a  demise  by  the  defendant  of  the  same  benefices  to 
one  Christopher  Godmond  (a  trustee  on  behalf  of  the  plaintiffs)  to  hold  to  him 
for  nioety-nine  years  (if  the  defendant  should  so  long  live,)  upon  trust,  until 
default  of  payment  of  the  annuity,  to  permit  and  suffer  the  defendant  to  take 
the  tithes,  oblations  and  obventions,  rents  and  profits  thereof;  and  after  default, 
then  upon  trust  to  take  and  receive  the  same  to  himself,  the  said  Christopher 
Godmimd;  and  thereout,  or  by  demising,  selling,  leasing,  or  mortgaging  the 
same,  to  raise  sufficient  to  satisfy  the  said  annuity  and  such  parts  thereof  as 
should  from  time  to  time  become  due ;  and  there  was  a  power  to  redeem  the 
4'OA-|  annuity  '*'at  a  sum  agreed  upon.     The  deed  further  contained  an  agree- 

-*  ment  or  declaration  between  the  plaintiffs  and  defendant,  that  the  bond 
and  warrant  of  attorney  (referred  to  in  the  said  deed  as  having  been  already 
prepared,  and  intended  to  bear  an  even  date  with  and  to  be  executed  and  given 
at  the  same  time  as  the  deed  and  the  judgment  to  be  entered  up  on  the  warrant 
of  attorney)  should  be  further  securities  for  the  payment  of  the  annuity;  and 
that  immediately  aft^r  judgment  should  be  so  entered  up,  the  plaintiffs  might 
sue  out  and  prosecute  such  execution  or  executions  by  virtue  of  the  said  judg- 
ment, and  do  all  such  other  acts,  as  might  be  necessary  for  obtaining  a  seques- 
tration or  sequestrations  of  the  said  vicarage  and  curacy ;  and  that  as  often  as 
the  annuity  should  be  in  arrear,  they  might  proceed  under  such  sequestration 
and  sue  out  execution  upon  or  by  virtue  of  the  said  judgment  by  fieri  facias  de 
b<)ni8  ccclesiasticis,  or.  de  bonis  propriis,  or  any  other  writ  whatsoever,  or  take 
smb  other  proceeding  thereon  as  they  should  think  fit. 

The  affidavit  further  stated  that  the  bond  was  in  fact  executed  and  the  war- 
Kiut  of  attorney  given  at  the  same  time,  and  bore  even  date,  with  the  aforesaid 
grant;  and  that  tlie  warrant  of  attorney  wa^ given  fur  Hie  express  purpose  of 
dan/ing  the  said  vicarage  and  curacy  with  the  payment  of  the  annuity y  and 
f^tr  (lie  purpose  of  enabling  tlie  plaintiffs  to  sue  out  the  before  mentioned  execu- 
tions. The  bond  was. in  the  usual  form.  The  condition  thereof  (after  reciting 
the  contract  for  the  purchase  of  the  annuity,  and  that  it  had  been  agreed  that 
the  same  was  to  be  secured  by  such  bond  and  warrant  of  attorney  and  the  judg- 
ment to  be  entered  up  thereon,  and  reciting  the  deed  of  grant)  was  declared  to 
*o8n  ^  *^^^  ^^®  ^^^  payment  of  the  annuity  during  its  continuance  by  even 

-'  quarterly  payments  on  certain  specified  days,  and  for  paying  in  a  certain 
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event  2000?.  for  the  rcparchase  thereof.  The  warrant  of  attorney  authorized 
the  parties  named  to  appear  for  the  defendant,  and  to  receive  a  declaration  at 
the  suit  of  the  plaintiffs  in  an  action  of  debt  on  a  bond  (describing  it  as  a  bond 
of  even  date  with  the  warrant  of  attorney,  under  the  hand  and  seal  of  the 
defendant,  and  given  to  the  plaintiffs)  and  to  suffer  judgment  in  such  action  in 
the  usual  manner.  The  defeazance  to  this  warrant  of  attorney  recited  that  it 
was  given  to  secure  the  payment  of  one  annuity  of  237/.  2s.,  during  the  life  of 
the  defendant,  by  even  quarterly  payments  on  the  3d  of  March,  the  3d  of  June, 
the  3d  of  September,  and  the  3d  of  December,  the  first  payment  to  be  made 
on  the  3d  day  of  December  next,  "  as  in  and  by  the  condition  to  the  bond  or 
obli'/ntion  referred  to  by  the  said  warrant  of  attorney  is  more  partirularf^ 
expressed  in  that  behalf;**  and  it  authorized  the  plaintiffs  when  and  as  often  as 
the'  annuity  or  any  part  thereof  should  be  in  arrear  for  the  space  of  twenty-one 
days  after  the  days  appointed  for  payment  thereof,  to  sue  out  such  execution  or 
executions  upon  or  by  virtue  of  the  said  judgment  by  one  or  more  writ  or  writs 
of  fieri  fiiciaa  de  bonis  ecclesiasticis,  or  de  bonis  propriis,  or  both,  or  any  writ  or 
writ!^,  or  to  take  and  adopt  such  other  proceedings,  as  they  should  think  fit,  for 
the  recovery  of  the  annuity  and  all  costs. 

Sir  James  Scarlett  and  F,  Bollock  shewed  cause  in  the  present  term.  There 
is  no  ground  for  setting  aside  this  judgment.  The  validity  of  it  depends  solely 
on  the  warrant  of  attorney,  and  as  there  is  nothing  on  the  face  *of  that  r^c^^o 
instrument  to  shew  it  was  given  with  intent  to  charge,  and  that  it  does  *■ 
charge,  the  benefices,  contrary  to  the  13  Eliz.  c.  20,  it  is  quite  unobjectionable, 
although  the  consequence  of  any  execution  which  may  issue  upon  the  judgment 
founded  on  it  may  be  to  affect  the  profits  of  the  living.  The  want  of  any 
objection  apparent  upon  the  face  of  the  warrant  of  attorney,  clearly  distin- 
guishes this  case  from  Flight  v,  Salter,  1  B.  &  Ad.  673,  and  brings  it  within 
the  principle  recognized  in  the  coses  of  Gibbons  v.  Hooper,  2  B.  &  Ad.  734, 
and  Wynne  v.  Robinson,  4  Bligh,  Pari.  C.  27,  and  further  sanctioned  by  the 
judgment  of  this  Court  in  Moore  v,  Ramsden,  5  B.  &  Ad.  917,  note  (</). 

Follett,  contra.  It  is  not  intended  to  question  the  correctness  of  the  decision 
in  Gibbons  r.  Hooper,  2  B.  &  Ad.  734,  and  the  class  of  cases  which  have  ful- 
lowcd  it.  This  is  clearly  distinguishable.  The  fair  result  of  all  the  authorities 
is  this :  where  the  Court  is  satisfied  that  the  warrant  of  attorney  was  given 
with  an  intent  that  it  should  operate  as  a  charge  upon  the  benefice,  there  tbe 
judgment  founded  upon  it  cannot  be  supported :  but  where  nothing  appears 
necessarily  leading  to  the  conclusion  that  it  was  given  with  such  intent,  the 
judgment  is  free  from  objection,  though  the  consequence  may  happen  to  be,  that 
the  profit  of  the  living  will  probably  be  taken  in  execution.  If  this  is  the  cor- 
rect rule,  and  is  to  be  applied  to  the  present  case,  the  judgment  must 
be  set  aside.  In  the  first  place,  it  is  sworn  by  the  defendant  (itmi 
is  not  denied)  that  the  warrant  of  attorney  was  given  for  the  express 
purpose  of  charging  the  defendant's  vicarage  and  curacy,  and  of  enabling 
*the  plaintiffs  to  sue  out  the  executions  mentioned  in  the  grant,  ^-c^ 
obviously  meaning  the  obtaining  sequestration  immediately  upon  the  ex-  *• 
ecution  of  the  deed.  [Littledale,  J.  Can  we  take  this  from  the  affidavit? 
We  must  look  to  the  language  of  the  warrant  of  attorney  to  ascertain  whether  it 
is  or  is  not  a  charge  upon  the  living.]  The  affidavits  unanswered  are  sufficient 
evid'Uice  of  the  intent  of  the  parties.  At  all  events,  the  Court  is  not  to  look 
to  the  warrant  of  attorney  alone.  Here  the  deed  of  grant,  the  bond,  and  the 
warrant  of  attorney  all  bear  even  date,  were  executed  and  given  at  one  and  the 
same  time,  and  all  in  pursuance  of  a  previous  agreement  to  that  effect.  Thty 
constitute  together  one  assurance.  If  the  recitals  and  powers  contained  in  the 
deed  were  expressly  contained  in  the  warrant  of  attorney,  it  could  not  be  dis- 
puted that  the  latter  would  be  bad,  but  those  statements  are  virtaaily  and  suffi- 
ciently incorporated  with  the  warrant  of  attorney.  It  expressly  refers  to  the 
bond,  which  it  minutely  describes,  and  the  defeazance  refers  to  it,  for  it  is  there 
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stated  that  tlie  warrant  of  attorney  is  giyen  as  a  security  for  payment  of  the  an- 
Doity  in  the  manner  more  expressly  pointed  out  by  the  condition  of  the  bond. 
The  bond  too  as  distinctly  refers  not  only  to  the  deed  of  grant,  but  to  the  agree- 
ment previously  made,  and  the  stipulation  relatiye  to  the  several  securities.  The 
warrant  of  attorney  so  expressly  refers  to  the  bond,  and  the  bond  to  the  deed,  as 
to  make  it  clear  that  the  warrant  of  attorney  was  giVbn  with  intent  to  charge 
the  benefices ;  and,  if  so,  it  is  void.  The  ground  on  which  the  Court,  in  Flight 
*5841  ^'  ^^^7 1  B.  &  Ad.  678,  set  aside  the  ^judgment,  was,  that  the  party 

'<  giving  the  warrant  of  attorney  had  attempted  to  do  indirectly  what  the 
law  would  not  permit  him  to  do  directly ;  and  that  is  equally  applicable  here, 
unless  it  is  to  be  held  indispensable  that  the  intention  of  the  parties  to  charge 
the  living  by  the  warrant  of  attorney  should  be  expressed  in  so  many  words 
therein.  Gibbons  v.  Hooper,  2  B.  &  Ad.  734,  cannot  be  said  to  govern  the  pre- 
sent case.  There  the  warrant  of  attorney  did  not  refer  to  the  deeds,  and  there 
was  nothing  necessarily  connecting  the  deeds  with  the  transaction  in  respect  of 
which  the  warrant  of  attorney  was  given. 

LiTTLEDALB,  J.  I  am  of  Opinion  that  the  rule  must  be  discharged.  In 
Flight  V,  Salter,  1  B.  &  Ad.  673,  it  was  expressly  recited  in  the  warrant  of  at- 
torney, that  it  was  given  to  secure  the  annuity  which  was  to  be  charged  on  the 
living.  Here  the  warrant  of  attorney  does  not  refer  to  the  deed  of  grant.  It  is 
in  the  common  form  which  would  be  adopted  for  providing  payment  of  an  annuity 
secured  by  bond,  but  not  charged,  or  intended  to  be  charged,  upon  any  living. 
It  is  true  there  is  some  incidental  mention  of  the  bond  in  the  warrant  of  attorney. 
The  warrant  itself,  instead  of  simply  stating  a  declaration  in  an  action  of  deot 
on  bond,  describes  that  bond  by  mentioning  the  date,  and  shewing  it  to  have 
been  given  by  the  defdhdant  to  the  plaintiffs;  and  the  defeasance  notices  it  by 
stating  that  the  warrant  of  attorney  is  given  to  secure  the  payment  of  a  certain 
annuity  on  given  days,  and  that  the  first  payment  is  to  be  made  on  the  3d  of 
Jkeemher  then  next  ensuing,  "  as  in  and  by  the  condition  to  the  bond  or  obli- 
♦5851  ^^^^^  referred  to  by  the  warrant  of  *attorney  is  more  particularly  ex- 

-'  pressed  in  that  behalf  But  this  reference  to  the  bond  in  the  warrant 
of  attorney  amounts  to  no  more  than  a  mention  of  that  instrument  by  way  of 
identifying  it  as  the  bond  on  which  the  action  is  to  be  brought,  and  the 
mention  of  it  in  the  defeasance  to  no  more  than  a  precise  and  distinct  re- 
ference to  the  times  for,  and  the  commencement  of,  the  quarterly  payments. 
This  does  not  bring  the  case  within  the  authority  of  Flight  v.  Salter,  1  B.  &  Ad. 
673.  The  stipulation  in  the  defeasance,  that  a  fieri  facias  de  bonis  ecclesiasticis 
may  be  taken  out  for  the  arrears  of  the  annuity  is  wholly  immaterial.  If  any 
execution  in  consequence  of  arrears  could  have  issued,  that  writ  might  have  been 
resorted  to  as  well  as  any  other,  without  any  express  stipulation  ;  and  the  per- 
mission given  to  make  use  of  it  was  quite  unnecessary. 

TiUNTON,  J.  I  am  of  the  same  opinion.  It  is  scdSicient  to  say  that  I  think 
this  case  governed  by  Gibbons  v.  Hooper,  2  B.  &  Ad.  734,  and  the  decisions 
which  have  followed  it;  but  even  without  those  authorities,  I  should  have 
thought  that  this  warrant  of  attorney  was  not  void  under  the  13  Eliz.  c.  20,  the 
primary  object  of  which  was  to  avoid  leases  made  by  persons  not  residing  upon 
and  wrving  their  cures.  Another  of  the  reasons  for  passing  it  is  given  by  Lord 
Kenyon  in  Mouys  v.  Leake,  8  T.  R.  415.  But  without  advertii^  to  what  are 
generally  understood  to  have  been  the  objects  of  the  act,  and  looking  at  the  Ian- 
gnage  of  the  clause  on  which  this  application  is  founded,  and  which  declares  that 
ail  charffings  of  such  benefices  shall  be  void,  I  think  that  to  bring  the  case 
within  the  statute  there  must  be  an  actual  charging;  and  that  the  intention  of 
*5861    *^^^  parties  to  charge,  where  no  charge  is  actually  made,  is  not  sufficient. 

^  In  Flight  V.  Salter,  1  B.  &  Ad.  673,  the  warrant  of  attorney  did  operate 
u  a  charge  on  the  benefice.  There  the  warrant  of  attorney  recited  the  deed  and 
made  it  port  of  the  warrant  of  attorney.  The  provisions  of  the  deed  in  substance 
were,  that  FUght  was  to  be  at  hhertj  jMhwith  to  obtain  a  sequestration^  though 
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no  default  might  have  taken  place  in  the  payment  of  the  annuity,  and  ibis  seques- 
tration was  to  be  a  continuing  sequestration  during  the  continuance  of  the  annaity 
even  though  it  should  be  regularly  paid.  After  reciting  this,  the  defeazance  to  the 
warrant  of  attorney  expressly  alleged,  that  that  warrant  was  given,  and  judgment 
was  to  be  entered  up  thereon,  to  the  intent  that  a  sequestration  might  he 
obtained  and  continuedy  pursuant  to  the  agreement  before  mentioned.  The  pre- 
sent case  is  widely  different.  There  is  no  reference  at  all  in  the  warrant  of  at- 
torney to  the  deed  of  grant,  and  the  reference  to  the  bond  is  no  more  than  a 
description  of  the  bond,  its  date,  and  the  parties  to  it,  and  of  the  times  at  which 
the  annuity  is  to  be  paid.  Such  a  reference  does  not,  because  the  bond  itself 
also  refers  to  the  deed,  so  incorporate  the  deed  with  the  warrant  of  attorney  as  to 
give  rise  to  the  objection  which  the  Court  relied  upon  in  Flight  v.  Salter,  1  B. 
&  Ad.  673.  There,  when  the  terms  of  the  warrant  of  attorney  were  acted  upon, 
the  plaintiff  did  charge  the  living,  for  he  made  the  sequestration  a  continuing 
security  for  the  growing  payments  of  the  annuity.  In  this  case  the  warrant  of 
attomev  would  authorize  no  such  proceeding.  The  power  to  sue  out  a  writ  of  fieri 
facias  ae  bonis  ecdesiasticis,  does  not  alter  the  case ;  '^'no  execution  is  to  ^.^^ 
be  sued  out  but  when  the  annuity  is  in  arrear.  In  such  an  event  that  ^  ' 
writ,  equally  with  any  other,  might  have  been  sued  out  without  any  express 
authority  provided  by  the  defeazance. 

Patteson,  J.  I  am  also  of  opinion  that  this  rule  must  be  discharged. 
Without  going  the  length  of  saying  that  the  object  and  intent  of  the  parties  to 
the  warrant  of  attorney  must  necessarily  appear  upon  the  defeazance  to  it,  I  am 
of  opinion  that  it  must  appear  that  their  intention  of  charging  the  benefice  has 
in  fact  been  accomplished )  in  other  words,  that  the  benefice  is  by  the  warrant 
of  attorney  so  far  actually  charged,  that  the  party  to  whom  the  warrant  of  attor- 
ney is  given,  following  the  authority  which  it  confers,  would,  but  for  the  pro- 
visions of  the  statute  of  Elizabeth,  obtain  an  actual  charge  on  the  living,  ^ov, 
whatever  may  have  been  the  intention  of  the  parties  here,  it  is  quite  clear  to  nij 
mind  that  they  have  not,  by  this  warrant  of  attorney,  charged  the  living.  If  it 
were  their  object,  they  have  failed  to  do  so.  The  defeazance  only  gives  a  power 
to  issue  a  writ  of  fi.  fa.  de  bonis  ecdesiasticis  in  case  the  annuity  is  not  paid, 
and  then  only  for  the  arrears.  If,  by  means  of  the  writ,  those  arrears  should 
be  obtained,  it  would  have  no  further  operation,  and  any  sequestration  founded 
upon  it  would  be  at  an  end.  For  though  it  is  said  in  the  books  that  a  seques- 
tration is  a  continuing  writ,  by  that  is  meant  that  it  is  a  continuing  execution 
for  the  purpose  of  levying  a  given  sum,  viz.  that  for  which  the  writ  of  fi.  h.  de 
bonis  ecdesiasticis  issues,  and  no  further.  That  sum,  in  the  present  case,  could 
only  be  the  amount  of  arrears  due.  Even,  therefore,  if  by  referring  to  the 
deed,  and  gathering  from  that  '^'the  intention  of  the  parties,  I  should  p^cg^ 
be  of  opinion  that  they  meant  the  warrant  of  attorney  so  to  operate  as  I-  *' 
to  create  a  perpetual  charge  on  the  benefice,  it  is  sufficient  to  say  they  have  not, 
by  the  warrant  of  attorney,  carried  that  object  into  effect.  The  rule  for  setting 
aside  the  judgment  must  therefore  be  discharged. 

Sir  J,  Scarlett  applied  that  it  might  be  discharged  with  costs. 

LiTTLEDALE,  J.  This  is  an  application  to  set  aside  a  judgment  for  irregu- 
larity, the  alleged  irregularity  being  that  the  warrant  of  attorney  is  void,  and 
that,  consequently,  there  is  nothing  to  support  the  judgment.  Rules  to  set 
aside  proceedings  for  irregularity,  if  discharged,  are  usually  discharged  vith 
costs ;  and  we  think  this  case  must  follow  the  general  rule. 

Kule  discharged  with  ooBt£.(a) 

(a)  This  case  was  decided  in  the  early  part  of  the  term,  when  Denman,  C.  J.  was 
abmt,  on  account  of  a  domestic  aifiiction. 
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♦REGULA  GENERAMS. 

It  16  ORDERED,  That  in  case  a  rule  of  Court  or  Judge's  order  for  retumiDg 
t  bailable  writ  of  capias^  shall  expire  in  vacation^  and  the  sheriff  or  other  officer 
having  the  return  of  sach  writ  shall  retom  cepi  corpus  thereon,  a  Judge's  order 
maj  thereupon  issue  requiring  the  sheriff,  or  other  officer,  within  the  like  num- 
ber of  days  afler  the  serrice  of  such  order  as  by  the  praotioe  of  the  Court  is  pre- 
scribed with  respect  to  rules  to  bring  in  the  body  issued  in  term,  to  bring  the 
defendant  into  Court  by  forthwith  putting  in  and  perfecting  bail  above  to  the 
action.  And  if  the  sheriff  or  other  officer  shall  not  duly  obey  such  order,  and 
the  same  shall  have  been  made  a  rule  of  Court  in  the  term  next  following,  it 
shall  not  be  necessary  to  serve  such  rule  of  Court  or  to  make  any  fresh  demand 
thereon,  but  an  attachment  shall  issue  forthwith  for  disobedience  of  such  order, 
whether  the  bail  shall  or  shall  not  have  been  put  in  and  perfected  in  the  mean 
time. 

Signed  by  the  fiflteen  Judges. 


MEMORANDUM. 


In  the  course  of  this  term  Thonuu  Noon  Tcd/ourdj  of  the  Middle  Temple, 
Esquire,  was  called  to  the  degree  of  Serjeant  at  Law,  and  gave  rings  with  the 
motto  *'  Magna  vis  yeritatis.'' 


KND  Of  HILABT  TXBM. 


CASES 

ABaUED  AND  DETEBMINED 


COUKT  OF  KING'S  BENCH, 

/ 

IN  THE  THIBD  TKAR  OF  THE  REIQN  OF  WILLIAM  lY. 


♦MEMOKANDUM.  [*690 

Iv  tba  conrse  of  tbe  last  vacation,  David  Pollock,  PhUip  Courtenay,  John 
Blackhume,  and  WtUiam  Henry  Maule,  EsquireS;  were  appointed  His  Majesty's 
Gounael  learned  in  the  law. 


GHAUVEL  V,  GHIMELLL.    April  Uih. 

Plaintiff's  attomejB  gave  defendant's  attomejs  their  own  undertaking  as  seeori^  for 
costs ;  the  defendant  obtained  a  verdict  and  died,  and  judgment  was  entered  up  in  bis 
name  within  two  terms :  Held,  that  the  attorney  for  such  deceased  party,  having  a  claim 
against  his  estate  in  respect  of  the  costs,  might  enfbrce  the  security,  to  satisfy  sach 
claims,  without  any  scire  facias  having  been  sued  out  by  the  personal  representatires. 

F.  Pollock,  in  Michaelmas  term,  obtained  a  role,  calling  on  the  plaintiff's 
attorneys  to  shew  oanse  why  they  should  not  pay  to  the  defendant's  attomejs 
119/.,  the  taxed  costs  in  this  oanse,  pursuant  to  their  undertaking,  ^cn^ 
*The  plaintiff  residingabroad,  the  attorneys  for  the  defendant  had  de-  ^ 
manded  security  for  oostsfrom  the  plaintiff's  attorneys ;  and  the  latter  signed 
a  memorandum,  by  which  they  undertook,  as  sureties  for  the  plaintiff,  to  psj 
such  costs,  if  any,  as  he  should  become  liable  to  pay  the  defendant  in  that 
action.  At  the  sittings  in  London  after  Trinity  term,  the  defendant  had  a  Ter- 
dict^  final  judgment  was  signed  on  the  15th  of  November,  and  the  costs  were 
taxed,  but  between  the  yeraict  and  judgment  the  defendant  died.  The  plain- 
tiff's attorneys  being  called  upon  for  the  costs  by  the  defendant's  attorneys,  to 
whom  the  defendant  had  been  indebted  on  account  of  the  costs  in  a  larger 
amount  than  119/.,  declined  paying  them,  alleffing  that  there  was  no  person 
entitled  to  receive  them  till  a  scire  fiicias  should  be  sued  out  by  the  defendant's 
representatives. 

Sir  James  Scarlett  now  shewed  cause,  and  contended  that  the  attorneys,  if 
they  paid  these  costs  under  the  present  circumstances,  would  do  so  in  their  own 
wrong,  and  could  not  recover  them  from  the  plaintiff. 
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F.  IhBockf  oontri.  The  statute  17  Car.  2,  o.  8,  s.  1,  aatkoriieB  the  entering 
up  of  judgment  in  the  name  of  a  deoeaaed  party^  within  two  terms  after  the 
verdict;  and  his  attorney^  haying  a  lien  for  his  oosts,  may  avail  himself  of  the 
statute  to  enforce  his  demand  against  those  who  ha^  given  seouiity. 

The  Cou&T;(a)  being  of  the  same  opinion^  made  the  Rule  absolute* 


*592]  *The  KING o.  The  HUNGERFOBDMABKETCkmipany.    JprUU, 

(Ez  parte  Still.) 

The  met  11  6. 4,  c.  Izz.  (passed  Ifaj  1830)  incorporatina  the  Hangerford  Market  Gompanj, 
empowers  them  to  purchase  certain  estates;  and  section  IT  enacts,  that  ereiy  lessee  or 
tenant  for  years  or  at  will  of  any  messuages,  ^c,  to  be  purchased  under  the  act,  shall 
deliver  op  possession  to  the  company  at  three  months'  notice,  they  making  compensa- 
tion to  every  such  tenant,  Ac,  teho  shall  be  rtquir^i  to  quit  brfore  the  eaqriraUim  of  his 
term:  such  compensation,  in  case  of  dispute,  to  be  assessed  by  a  jniy.  Section  19, 
proTtdes,  that  all  tenants  for  years,  from  year  to  year,  or  at  will,  occupiers  of  any 
messuages,  Ac,  fonning  part  of  the  estates  to  be  purchased,  who  shall  sustain  "  any 
loss,  damage,  or  injury  in  respect  of  any  interest  whatsoever  for  good-wiUy  improvements, 
lauaU^s  fixUttes^  or  otherwise^  which  they  now  €f|;oy,  by  reason  of  the  passing  of  this  act," 
shall  receiye  compensation  from  the  company,  by  such  means  as  are  provided  in  respect 
of  the  tenants  of  certain  hereditaments  mentioned  in  a  schedule  to  the  act ;  namely,  by 
<  assessment,  as  before  stated. 

A  lessee,  whose  term  expired  on  the  day  the  company  came  into  possession,  (June  24th, 
1830,)  obtained  leave  to  hold  on  till  the  premises  were  wanted,  and  did  so  for  a  year  and 
three  quarters,  at  the  end  of  which  time  he  quitted,  having  received  half  a  year's  notice. 
His  under-tenant,  who  came  in  at  Christmas  1828,  and  had  held  from  year  to  year,  and 
who  knew  of  the  above  proceedings,  and  also  received  notice  to  quit,  was  held  entitled 
to  compensation  for  good-will  (to  be  assessed  by  a  jury)  under  section  19. 

A  RULE  nisi  was  obtained,  last  term^  for  a  mandamus,  calling  on  the  company 
to  summon  a  jury,  pursuant  to  the  statute  11  G.  4,  c.  Izz.,  to  assess  compensa- 
tion to  John  Still  for  his  being  compelled  to  leave  certain  premises,  called  the 
Cannon  public-house,  in  Hungerford  Street,  Hungerford  Market.  In  ^support 
of  the  rule  it  was  stated,  that  the  party  took  the  premises  at  Christmas,  1828, 
paid  the  outgoing  tenant  412^.  for  good-will  and  fiztures,  and  had  ezpended 
large  sums  of  money  in  improving  the  premises  and  eztending  the  business; 
that  since  the  passing  of  the  act  (May  29th,  1830),  the  company  had  brought 
an  action  of  ejectment  against  him,  which  was  still  depending;  and  had  also,  by 
pulling  down  the  neighhouring  houses,  rendered  his  house  so  unsafe  (in  and 
about  October,  1832),  that  it  was  condemned  by  the  annoyance  jury,  and  the 
pariah  authorities  were  taking  it  down ;  that  he  was  tenant  from  year  to  year, 
*5931  *^^  ^^  never  entered  into  any  agreement  to  alter  the  terms  of  ^his 
->  tenancy,  to  determine  it  on  less  than  the  usual  notice,  or  not  to  part 
with  the  premises  without  leave,  and  he  had  occupied  them  upon  this  footing 
till  after  the  pasmng  of  the  act,  when  he  received  notice  to  quit. 

On  behalf  of  the  companv  it  was  sworn,  that  the  Cannon  public-house  wask 
upon  the  estate  purchased  by  them  of  the  Bev.  Heniy  Wise;  (see  Ez  parte 
Farlow,  2  B.  &  Ad.  841) ;  that  bv  their  agreement  with  him,  they  were  to  be 
entitled  to  the  rents  and  profits  of  the  estate  from  the  24th  of  June,  1830,  on 
which  day  the  then  ezisting  lease  of  the  premises  in  question  ezpired ;  that  the 
company,  on  applying  to  Still  upon  the  subject,  were  informed  b^  him  that  Mr. 
Tritton  was  his  landlord,  and  thereupon  requested  him  to  see  Tntton,  and  refer 
him  to  the  company;  that  shortly  after  the  24th  of  June  it  was  communicated 
to  them  that  Tritton  wished  to  hold  the  premises  till  Uie  company  wanted  them 

(a)  Denman,  G.  J.,  Littledale  and  Parke,  Js.  Patteson,  J.  was  gone  to  chambers. 
During  this  term,  Taunton^  J.  was  absent  on  account  of  indisposition.  Patteson,  J.  sat 
in  the  Bail  Court  at  Nisi  Frius  and  at  chambers. 
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and  it  was  agreed  between  liim  and  the  company,  that  when  poflBesaibn  vss 
required,  the  company  should  leave  notice  for  Tritton  on  the  premises,  and  he 
would  then  deliver  them  up.  On  the  29th  of  September  1831,  the  compaoj 
left  notice  accordingly  for  the  representatives  of  Tritton  (he  being  dead)  to  quit 
on  the  following  Lady-day. 

Sir  James  Scarlett  now  shewed  cause.  There  is  no  claim  to  compensation. 
Where  the  company  have  to  do  some  act  to  expel  the  tenant,  there  may  be 
ground  for  such  a  demand;  but  here  the  tenancy  ended  without  their  interfer- 
ence. The  interest,  both  of  Still  and  his  landlord,  determined  with  the  lease, 
which  expired  on  the  24th  of  June  1830;  and  from  that  time  Tritton  only 
*held  the  premises  by  the  permission  which  he  had  requested,  until  notice.  ^^^ 
The  company  may  surely  enforce  the  same  rights  which  any  other  land*  >- 
lord  has  when  a  term  expires.     There  is  no  pretence  of  a  claim  for  good-will. 

KeUy  and  Tondinson  contri.  This  application  is  well  grounded  on  section 
19  of  the  statute.  Section  17  applies  to  parties  who  are  put  out  by  the  com- 
pany before  their  terms  expire ;  but  section  19(a)  gives  the  right  of  claiming 
compensation  to  all  who  are  prejudiced  in  '^  any  interest  whatsoever  for  good- 
will, improvements,  tenant's  fixtures,  or  otherwise,"  which  they  enjoyed  at  the 
time  of  the  passing  of  the  act,  and  which,  but  for  the  act,  would  still  have  been 
valuable.  The  iiilrmity  of  the  title  and  smallness  of  the  interest  can  only  affect 
the  amount  of  compensation.  This  case  falls  within  the  reasoning  of  the  Conrt 
in  Ex  parte  Farlow,  2  B.  &  Ad.  341,  and  differs  from  Ex  parte  Wrieht,  2  B.& 
Ad.  348,  where  the  tenant  had  made  a  special  agreement  with  his  landlord  to 
quit  in  any  year  at  three  months^  notice,  and  not  to  underlet  or  part  with  the 
premises  without  leave  in  writing.  Here  the  party  had  a  saleable  good-will  in 
May  1830,  when  the  act  passed ;  and  even  after  the  expiration  of  the  lease  he 
might  properly  consider  himself  a  tenant  from  year  to  year.  Tritton,  during 
the  continuance  of  his  interest,  would  not  have  disturbed  him,  and  the  company 
did  not  take  anv  step  for  that  purpose  till  some  time  after  the  lease  expired. 
[Parke,  J.  The  question  is,  whether  the  under  tenant  of  a  lessee  whose  term 
expired  soon  after  *the  passing  of  the  act,  is  entitled  to  compensation  for  p^ge 
good-wilL]  He  is  in  the  same  situation,  in  this  respect,  as  other  ^ 
tenants;  there  was  the  same  probability  (but  for  the  company's  intervention) 
that  his  interest  would  continue.  In  Ex  parte  Farlow  regard  was  had  to  the 
practice  on  the  estate  not  to  disturb  vearly  tenants. 

Deniaan,  0.  J.  We  think  there  is  no  material  dbtinction  between  that  case 
and  the  present.     The  rule  must  be  absolute. 

LiTTLEDALE,  J.  concurred. 

Parke,  J.  There  was  here,  as  in  Ex  parte  Farlow,  a  chance  of  the  tenancy 
beii^  continued.  Eule  absolute.  (5) 

(a)  See  the  clanses  more  fally  stated  in  Ex  parte  Farlow,  2  B.  &  Ad.  342,  and  page 
699,  post 

{b)  In  Crutwell  ©.  Lye,  (17  Ves.  jun.  346,)  where  the  qaestion  related  to  a  carrier's  pre- 
mises, which  had  been  sold  "with  the  good-will  of  the  trade,"  Lord  Eldon  said,  "The 
good-will  is  nothing  more  than  the  probability  that  the  old  customers  will  resort  to  the 
old  place."  In  Ex  parte  Farlow,  Ex  parte  Still,  Ex  parte  Gosling,  (p.  596,  post,)  the  in- 
terest in  "good-will"  rested  upon  a  further  contingency,  viz.  that  the  landlord  woald  oot 
remoye  the  tenant.  Such  an  interest,  it  may  be  presumed,  would  be  too  slight  and  pre- 
carious to  be  noticed  at  law  or  in  equity,  if  it  were  not  upheld  (as  the  Court  considered 
it  to  be  in  the  three  last-mentioned  cases)  by  concluslTe  words  in  an  act  of  parliament. 
That  the  tenant  has  no  claim  in  equity  against  his  landlord,  on  the  ground  of  baring 
made  improTements  (with  the  landlord's  knowledge,)  in  the  expectation  of  having  bis 
term  prolonged,  is  laid  down  by  Sir  William  Grant,  in  Pilling  v.  Armitage,  (12  Ves.  juo. 
87.)  "These  parties,"  he  says,  "independent  of  any  promise,  rested  so  much  upon  the 
faith  that  they  should  not  be  disturbed  in  the  enjoyment,  as  their  ancestors  had  not  beeu 
for  many  years,  that  they  thought  themselres  as  safe  as  if  they  had  a  lease.  But  can  I 
convert  that  hope  into  an  actual  engagement  by  the  landlord?" — "For  that  purpowl 
must  say  that  the  true  measure  of  justice  is,  that  a  landlord  shall  never  turn  out  a  tenant, 
if  improvements  have  been  made  with  the  knowledge  of  the  landlord,  until  the  tenant 
shall  be  completely  reimbursed." 
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*The  foUowiDg  case,  though  decided  later  in  the  term,  (April  25th,)  may  con- 
yenientlj  be  added  here. 


The  KING  v.  The  HUNGERFORD  MARKET  Company. 
(Ex  parte  Gosling.) 

Under  sections  lY,  and  19,  of  the  Hungerford  Market  Act  (see  the  preceding  case)  compen- 
sation was  claimed  by  a  party,  who  in  1823  became  the  assignee  of  a  lease  for  fourteen 
years,  granted  in  1818,  of  premises  on  the  estate  purchased  by  the  company.  The  lease 
containtd  coTtnants  to  yield  up  the  premises,  toith  all  fizturet  and  improvements,  at  the 
end  of  the  term,  and  not  to  underlet  or  aeeign  without  leave;  but  this  latter  clause  had  not 
been  introduced  in  contemplation  of  any  advantage  to  be  taken  of  it  by  the  landlord 
with  reference  to  the  present  act.  The  company  suffered  the  lease  to  expire,  and  then 
tamed  out  the  tenant :  Held,  that  he  was  entitled  to  have  compensation  assessed  for 
the  loss,  if  any,  sustained  by  him  in  respect  of  good-will,  or  the  chance  of  a  benelBcial 
renewal  of  his  lease :  but  not  for  fixtures  set  up  or  purchased,  or  for  improvements 
made  by  him,  inasmuch  as  he  had  no  legal  interest  in  them. 

Held,  nevertheless,  that  these  might  be  considered  by  the  jury  in  estimating  the  chance 
of  a  beneficial  renewal. 

This  was  a  similar  application  to  the  last,  the  party  claiming  compensation 
for  his  estate  and  interest  in  premises  taken  by  the  company,  and  for  loss,  &c: 
in  respect  of  any  interest  whatsoever  for  good-will,  improvements,  tenant's  fix- 
tures or  otherwise,  which  he  had  snstainea  or  might  sustain  by  the  passing  of 
the  act,  Mr.  Wise  (mentioned  in  the  former  cases)  had  demised  the  premises  in 
question  to  Thomas  Day,  for  fourteen  years  from  the  25th  of  March  1818,  at 
the  rent  of  80/.  a  year.  Grosling  purchased  of  Day  the  lease,  good-will,  and  fix- 
tares  in  February  1823,  when  the  lease  was  duly  assigned  to  him;  Day  inform- 
ing him  that  he  might  rely  on  a  renewal  of  the  lease  if  he  conducted  himself 
well,  as  Mr.  Wise  never  turned  out  a  respectable  tenant.  Gosling  made  consid- 
erable improvements  on  the  premises,  where  he  carried  on  the  business  of  a  con- 
fectioner and  pastry-cook :  and  it  was  stated  in  his  affidavit,  that  while  these 
were  going  on,  Gardiner,  Mr.  Wise's  agent,  told  him  in  conversation,  that  he 
♦5971  ™^g^*  make  himself  *easy  as  to  a  renewal  of  his  lease,  as  Mr.  Wise 

-'  never  turned  away  a  good  tenant.  In  April  1830,  the  company  made  an 
inquiry  of  Gosling  as  to  the  terms  on  which  he  would  part  with  the  property ; 
and  a  correspondence  followed,  which  continued  after  the  passing  of  the  Hun- 
gerford Market  Act,  but  led  to  no  result.  The  lease  expired  at  Lady-day  1832, 
and  the  company  then  brought  an  ejectment  against  Gosling,  and  turned  him 
out  of  possession.  He  further  deposed,  that  in  1830,  he  could,  as  he  believed, 
have  sold  his  lease  and  good-will  for  several  hundred  pounds  if  the  act  had  not 
passed ;  whereas,  after  its  passing,  they  were  of  little  or  no  value.  He  also 
stated  that  the  custom  on  the  estate,  as  he  was  informed  and  believed,  had  been 
not  to  dismiss  tenants  who  conducted  themselves  well ;  mentioning  an  instance, 
among  others,  in  which  an  individual  and  his  ancestors  had  been  tenants  on  the 
estate  (in  Hungerford  street)  for  upwards  of  two  hundred  years. 

In  answer  it  was  sworn,  that  the  premises  in  question  were  part  of  the  estates 
purchased  by  the  company  of  Mr.  Wise  pursuant  to  agreement  entered  into  with 
him  before,  and  completed  after,  the  passing  of  the  act,  subject  to  certain  out- 
standing  leases,  (mentioned  in  sect.  2,  of  the  act)  of  which  that  in  question  was 
one.  ^niat  the  tenant,  in  and  by  that  lease,  covenanted  to  repair,  &c.,  and  at 
the  end  of  his  term  to  yield  up  the  premises  in  good  repair,  with  all  fixtures 
and  improvements  ;  and  not  to  let,  set,  underlet  or  assign,  without  the  landlord*^ 
consent  in  writing;  and  there  was  a  power  of  re-entry  in  case  of  breach  :  that  at 
the  expiration  of  the  term  the  company  had  demanded  possession,  which  being 
refused,  they  brought  ejectment  and  obtained  judgment;  but  Gosling  still  re- 
*5981  ^^^^  ^  8^^^  ^P  ^^^  premises,  alleging  *that  he  was  bound  not  to  quit 

-^  till  he  had  received  compensation  for  his  good-will :  whereupon  the  com- 
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pany,  after  some  delay,  obtained  a  writ  of  posfieasion  and  expelled  him.  Gar- 
diner,  Mr.  Wise's  Stewart,  stated  that  proposals  were  made  to  him  in  that  ca- 
pacity by  the  company  for  the  purchase  of  the  estate  in  the  beginning  of  1824, 
and  the  negotiations  continued  till  1830 ;  and  that  he  had  no  recollection  of 
having  used  the  expressions  stated  by  Gosling,  but  had  told  him,  that  Mr.  Wise 
would  be  disposed  to  sell  the  estate  to  the  company  if  they  could  raise  enough 
money.  He  added,  that  the  renewal  of  leases  on  the  estate  was  always  npon  a 
valuation,  and  with  reference  to  the  current  annual  value. 

Sir  James  Scarlett  and  FoUett  now  shewed  cause.  If  the  operation  of  this 
statute  is  to  give  the  compensation  contended  for,  it  is  an  injustice  to  the  land- 
lord, who,  when  about  to  sell  his  estate,  is,  without  any  reason,  deprived  of  part 
of  the  saleable  value.  The  seventeenth  section  provides  an  indemnity  for  tbe 
tenant  where  a  tenancy  for  years  or  from  year  to  year  is  determined  by  the  act 
of  the  company,  because  they  may  put  out  the  party  at  three  month's  notioe, 
where  the  law  would  not  otherwise  allow  it.  The  nineteenth  section  was  in- 
tended  to  give  compensation  where  any  injury  arose  from  the  act  of  the  com- 
pany, even  though  they  might  not  determine  the  tenancy  at  three  months'  no- 
tice; but  this  compensation  was  designed  only  for  a  particular  class  of  tenants; 
for  the  act  savs,  that  all  tenants  for  years,  from  year  to  year,  or  at  will,  on  the 
Hungerford  House  estate,  who  shall  be  injured  in  respect  of  any  interest  for 
good- will,  &c.,  by  the  passing  of  the  act,  shall  have  such  compensation  from 
*the  company,  by  such  and  me  same  means  as  are  provided  for  the  ten-  p-gg 
ants  o/cUl  and  singtUar  the  hereditaments  contained  in  the  first  schedule  ■- 
to  that  act.(a)  Now,  those  are  certain  leaseholders  enumerated  by  name,  of 
whom  the  party  at  present  applying  is  one,  and  the  sale  and  purchase  of  whose 
interests  is  provided  for  by  the  first  section  of  the  act :  and  when  this  clause 
enacts,  that  the  persons  mentioned  in  it  shall  receive  compensation  for  good-will 
by  the  same  means  as  are  provided  in  respect  of  the  persons  mentioned  in  the 
schedule,  it  distin^ishes  these  last,  and  recognizes  them  as  a  separate  chiss 
from  the  tenants  who  are  to  have  a  claim  in  respect  of  good-will.  It  cannot  be 
supposed  that  the  legislature  meant  to  allow  such  a  claim  in  persons  who  held 
leases  for  fourteen  or  twenty  years,  as  if  they  could  have  a  valuable  interest  in 
the  expectation  that  such  leases  would  be  renewed  on  the  same  terms.  The  evi- 
dence in  this  case  shews  that  in  fact  the  tenant  had  no  ground  for  such  expecta- 
tion. If  Mr.  Wise  had  kept  the  estate,  and  Gosling  had  sold  the  residue  of  his 
term  to  a  private  person,  could  he  have  obtained  a  price  for  good-will  ?  Not 
only  did  his  term  expire  at  a  stated  time,  when  it  ^was  covenanted  that  |^^ 
he  should  vield  up  the  premises  with  all  fixtures  and  improvements,  but  *- 
he  was  forbidden  by  his  lease  to  underlet  or  assign  without  leave  in  writing 
which  of  itself  excludes  the  supposition  of  any  right  to  dispose  of  a  good-will 
If  the  company,  after  purchasing  these  premises,  had  kept  them  standing,  could 
this  party,  when  his  lease  expired,  have  insisted  on  a  renewal,  or  compensation 
for  the  refusal  of  it  ?  It  appears  from  Gardiner's  affidavit,  that  if  the  lease  had 
been  renewed,  it  would  only  have  been  upon  a  fresh  valuation.  [Pabke  J.  That 
would  be  good  evidence  before  the  jury  that  his  interest  in  the  renewal  was 
worth  very  little.]     Ex  parte  Farlow,  2  B.  &  Ad.  341,  is  no  authority  for  this 

(a)  Section  19.  "  And  be  it  further  enacted,  that  all  or  any  person  or  persons,  tenant 
or  tenants  for  years,  from  year  to  year,  or  at  will,  occupier  or  occupiers  of  all  or  any  part 
of  the  said  old  market,  market-house,  messuage,  shops,  buildings,  wbarft,  and  other 
hereditaments  forming  the  said  estate  called  Hungerford  House  or  Hungerford  Inn,  or 
therewith  contracted  to  be  purchased  by  the  said  company,  who  shall  or  may  sustain  or 
be  put  to  any  loss,  damage,  or  injury,  in  respect  of  any  interest  whatsoeyer,  for  good-will, 
improvements,  tenant's  fixtures,  or  otherwise,  which  they  now  enjoy,  by  reason  of  the 
passing  of  this  act,  shall  and  may  have  and  receive  all  and  every  such  benefit  and  advan- 
tage by  way  of  compensation  from  the  said  company,  for  every  such  loss,  damage  or  in- 
jury, by  such  and  the  same  means  as  are  herein  enacted  and  provided  for  and  in  respect 
of  the  person  or  persons,  tenant  or  tenants  of  all  and  singular  the  hereditaments  in  the 
urat  schedule  in  this  act  contained." 
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application  :  the  case  is  more  like  that  of  Joseph  Wright,  Ibid.  848,  where  the 
tenant  had  agreed  to  quit  at  three  months'  notice,  and  also,  as  here,  not  to  un- 
derlet or  give  np  possession  without  leave,  and  the  Court  refused  a  mandamus. 
[Parke,  J.  It  was  the  impression  on  the  Court  in  that  case,  that  Mr.  Wise 
made  the  contract  in  those  special  terms  with  a  view  to  the  treaty  he  then  had 
in  contemplation  with  the  company,  and  to  enable  him  the  better  to  make  his 
tof^yi  bargain  with  them.(a)]  In  this  case  *he  had  not  the  opportunity  of  requir- 
-'  ing  new  terms  of  his  tenant  when  the  treaty  with  the  company  began, 
but  it  would  be  very  hard  to  say  that  he  could  not,  to  the  fullest  extent^  enforce 
those  of  the  subsisting  lease. 

XeSjf  and  Hogginsy  contri.  There  is  no  substantial  distinction  between  this 
case  and  Ex  parte  Still,  ante,  p.  592,  unless  it  arise  upon  the  covenant  in  the 
present  lease  against  assigning  or  undertaking  without  leave.  The  covenant  as 
to  fixtures  and  improvements  cannot  alter  the  right  in  respect  of  good-will.  The 
covenant  not  to  assign  or  underlet  without  leave,  was  discharged  when  the 
original  lessee  assigned  to  Gosling,  Paul  v.  Nurse,  8  B.  &  C.  486.  If  that  as* 
eignment  created  a  forfeiture  it  was  waived.  Besides,  the  covenant,  if  subsist- 
ing, would  not  bring  this  case  within  the  reason  of  Ex  parte  Wright,  for  there 
tbe  agreement  was  one  which  the  landlord,  Mr.  Wise,  had  required  several  of 
bis  tenants  to  enter  into  at  one  particular  time  when  the  present  act  of  parlia- 
ment was  in  contemplation,  and  with  a  view  to  the  act,  of  which  facts  they  were 
apprised,  and  knew  therefore  that  they  could  have  no  good-will  to  dispose  of. 
But  this  is  a  lease  granted  in  1818,  and  a  part  of  its  value  might  reasonably  be 
considered  to  lie  in  the  good-will,  which  was  impaired  only  Dv  the  passing  of 
this  statute  at  the  instance  of  the  company.  [Parke,  J.  The  only  question 
:icgQn-|  which  does  not  appear  satisfactorily  answered,  is  with  respect  to  *the 
^  improvements  and  tenant's  fixtures.  The  mention  of  these  in  sect.  19, 
must  refer  to  cases  where  the  tenant  has  a  legal  interest  in  them.  Here  he  has 
not,  for  he  is  bound  to  yield  them  up  at  the  end  of  the  term.  The  only  way  in 
which  they  can  be  considered  as  afifecting  any  interest  mentioned  in  the  nine- 
teenth section  is,  that  they  gave  the  tenant  a  better  chance  of  having  his  lease 
renewed  on  favourable  terms.]  The  interest  which  the  party  had  in  the  fixtures 
and  improvements  would  be  tor  the  consideration  of  a  jury,  who  could  look  into 
the  particulars  both  of  the  original  holding  and  of  the  assignment.  This  Court 
has  not  sufficient  information  to  enable  it  to  do  so.  And  a  mandamus  must  so, 
at  all  events ;  for  on  the  point  of  good-will  there  is  no  distinction  between  this 
and  former  cases. 

Denhan,  C.  J.  The  rule  must  be  made  absolute,  and  the  mandamus  will 
be,  to  summon  a  jury  to  assess  compensation  for  the  damage,  if  any,  sustained 
by  this  party  by  reason  of  the  act  having  passed,  in  respect  of  ^d-will,  or  the 
chance  of  a  beneficial  renewal  of  his  lease.  Whatever  difficulties  arise  under 
this  section  are  difficulties  which  the  company  have  brought  upon  themselves. 
They  have  procured  an  act  to  be  drawn  containing  a  very  obscure  clause,  and  it 

(a)  FoUet  here  suggested,  that  this  could  not  hare  heen  so,  as  the  report  stated 
Wrights  agreement  to  have  been  "to  hold  firom  Michaelmas  1822,"  whereas  the  treaty 
with  the  company  was  not  contemplated  so  early  as  that  year.  On  reference  to  the  papers 
in  the  case,  it  appears  that  Wright  orignally  had  a  lease  for  one  year  certain,  from  Mi- 
chaelmas 1822,  with  a  covenant  not  to  underlet,  &c.,  without  leave  (as  above),  and,  if  he 
held  beyond  the  year,  to  quit  at  three  months'  notice  ending  vnth  the  day  on  which  the 
tenancy  began.  In  June  1823,  notipe  was  given  to  Wright  and  other  tenants  similarly 
circamstanced,  to  quit  at  Michaelmas,  but  they  were  afterwards  informed  that  they  might 
renew  for  a  year  certain  on  the  former  terms,  except  that  if  they  held  beyond  the  year, 
they  should  quit  on  three  months'  notice  at  any  quarter  day.  Wright  held  on  upon  these 
terms,  but  was  not  required  to  execute  a  written  agreement,  the  treaty  between  Wise  and 
the  company  being  entered  upon  in  1824,  and  being,  as  was  supposed,  notorious  to  all  the 
tenants.  It  appears,  that  before  the  commencement  of  the  treaty,  a  subscription  had 
been  set  on  foot  and  other  preliminary  steps  taken  by  the  persons  who  afterwards  formed 
the  company,  and  probably  the  notices  to  quit  in  1823  were  given  in  consequence  of  these 
proceedings,  though  no  actual  treaty  took  place  till  1824. 
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is  on  condition  of  carrying  that  clause  into  effect  that  they  enjoy  the  powers 
with  which  they  are  invested  as  a  company.  I  do  not  see  how  the  operation  of 
the  nineteenth  section  is  to  he  carried  heyond  that  of  the  seventeenth,  except  by 
the  construction  which  was  adopted  in  Ex  parte  Farlow  and  Ex  parte  Still.  The 
interest  in  question  is  certainly  a  most  imperfect  one^  but  the  clause  ought  to 
receive  a  liberal  construction. 

♦LiTTLEDALE,  J.  The  seventeenth  section  is  not  applicable  to  this  r^gAn 
case,  because  it  relates  to  persons  who  are  called  upon  to  quit  possession  ^ 
before  their  terms  expire.  But  the  nineteenth  seems  to  have  been  framed  in 
contemplation  of  cases  where  the  term  and  interest  have  expired ;  for  it  provides 
that  all  or  any  "  tenant  or  tenants  for  years,  from  year  to  year,  or  at  wUl,  occu- 
pier or  occupiers  of  all  or  any  part,  &c.,  who  shall  or  may  sustain  or  be  put  unto 
any  loss,  damage,  or  injury  in  respect  of  any  interest  whatsoever  for  good-will, 
improvements,  tenant's  fixtures  or  otherwise,  which  they  now  enjoy,  by  reason 
of  the  passing  of  this  act,"  shall  have  compensation,  &c.  This  section  would 
have  been  unnecessary  if  it  had  applied  merely  to  cases  where  the  tenant  was 
put  out  before  the  expiration  of  his  term  :  it  mif^t  be  taken  to  extend  to  th(»e 
interests  in  good-will,  and  the  chance  of  beneficial  renewal,  or  in  other  respects, 
which  the  parties,  notwithstanding  the  expiration  of  their  terms,  would  still  have 
had  if  the  act  had  not  passed. 

Parke,  J.  I  am  also  of  opinion,  that  this  case  does  not  materially  differ 
from  Ex  parte  Farlow,  but  that  it  is  distinguished  from  Ex  parte  Wright  bj  the 
circumstance  I  have  already  referred  to.  We  must  give  some  meaning  to  the- 
nineteenth  section,  and  to  do  so,  we  must  apply  it  to  cases  not  within  the  seven- 
teenth.  The  clause  must,  according  to  the  general  rule,  be  construed  benefi- 
cially to  the  parties  to  be  affected  by  it,  as  against  those  who  obtain  the  act. 
There  is  a'distinction,  however,  as  to  the  fixtures  and  improvements,  because  it 
appears  that  the  party  here  had  no  legal  interest  in  these ;  and,  I  think,  the 
mention  of  them  in  the  act  only  applies  to  cases  where  there  is  such  interest 
The  *inquiry,  therefore,  will  be  as  to  the  compensation  in  respect  to  r^^ 
injury  sustained  "for  good-will  or  otherwise;"  the  fixtures  and  improve-  '• 
ments  will  not  be  a  subject  of  assessment,  though  the  jury  may  consider  how 
far  they  added  to  the  chances  of  a  beneficial  renewaL  They  will  only  form  an 
element  in  the  consideration  of  that  chance.  Bule  absolute. 


The  APOTHECARIES'  Company  v.  COLLINS.     April  16. 

A  person  authorized  to  practise  as  a  physician,  by  diploma  from  a  Scotch  UnirersitT.  is 
not  thereby  exempted  from  the  penalty  imposed  by  55  G.  3,  c.  194,  s.  20,  for  pracUsmg 
as  an  apothecary  in  England  or  Wales,  without  the  certificate  required  by  that  act. 

Debt  for  penalties  incurred  under  55  G.  3,  c.  194,  s.  20,(o)  by  practising  as 
an  apothecary  in  England,  without  having  obtained  a  certificate  of  quaUficatioo 
firom  the  Court  of  Examiners  of  the  Apothecaries'  Company.  At  the  trial 
before  Parke,  J.,  at  the  last  Spring  assizes  for  Dorsetshire,  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  this  Court  upon  the  question,  whether 
or  not  the  defendant,  having  a  diploma  from  a  Scotch  university,  authorising 
him  to  practise  as  a  physician,  was  thereby  exempted  from  the  penalties  of  the 
above  clause. 

Barstow  now  moved  to  enter  a  nonsuit.  By  the  twenty-ninth  section  r*A05 
of  the  act,  (6)  the  privileges  of  the  *English  universities  and  of  the  Col-  '• 

(a)  Which  enacts,  "  That  if  any  person  (except  such  as  are  then  actually  practising  as 
such)  shall,  after  the  said  1st  day  of  August,  1815,  act  or  practise  as  an  apothecary  in 
any  part  of  England  or  Wales,  without  having  obtained  such  certificate  as  aforesaid, 
every  person  so  offending  shall,  for  every  such  offence,  forfeit  and  pay  the  sum  of  20//' 

(6)  Section  29,  is  as  follows  :—*' Provided  always,  and  be  it  further  enacted,  that 
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lege  of  Phyaidans  are  saYed,  and  this  extends  by  implication  to  a  physician 
lia?iDg  a  diploma  from  a  university  in  Scotland.  A  Scotch  physician,  since  the 
union,  has  always  been  considered  as  entitled  to  the  priyileges  of  an  English 
one,  though  there  is  no  express  provision  to  that  effect.  In  Smith  v.  Taylor,  (a) 
Sir  James  Mansfield,  after  referring  to  the  statute  14  &  15  Hen.  8,  c.  5,  (which 
confinns  the  charter  of  the  College  of  Physicians,  and  enacts,  that  no  person 
shall  practise  physic  without  having  been  examined  by  the  college  and  obtained 
te^imonials  from  them,  except  he  be  a  graduate  of  Oxford  or  Cambridge,)  adds, 
"  Since  the  union  with  Scotland,  it  has  been  considered,  though  I  do  not  exactly 
know  upon  what  ground,  that  a  degree  conferred  by  a  Scotch  university  is  of 
the  same  effect  as  a  degree  conferred  by  the  universities  of  Oxford  or  Cambridge ; 
though,  in  looking  through  the  articles  of  union,(6)  I  find  nothing  upon  the 
subject,  except  that  the  four  Scotch  universities  shall  subsist  as  before  with  the 
same  rights.  Had  the  matter  been  attended  to  at  the  union,  some  express  provi- 
*  6061  ^^^^^  would  have  probably  been  made  ]  but  although  no  such  ^provision  was 
^  made,  it  has  been  generally  understood  that,  in  consequence  of  the  clause 
alluded  to,  a  diploma  granted  by  one  of  the  Scotch  universities  gives  the  same 
right  to  practise  physic  as  a  degree  at  one  of  the  English  universities,  and  dis- 
penses with  the  necessity  of  bemg  examined  by  the  College  of  Physicians,  and 
obtaining  letters  testimonial  from  thence."  [Denman,  C.  J.  How  can  you 
get  over  the  express  words  of  the  statute  ?]  It  is  certainly  difficult ;  but  if  the 
statute  were  to  be  strictly  construed,  a  person  in  the  situation  of  the  defendant 
(and  there  are  many  similarly  circumstanced)  must  leave  off  acting  as  an  apo- 
thecary in  this  country,  until  he  has  served  an  apprenticeship  of  five  years, 
according  to  the  fifteenth  section  of  this  act. 

Denman,  C.  J.  It  is  clear  that  all  persons  are  affected  by  the  twentieth  sec- 
tion, except  those  who  are  specifically  exempted.  Even  English  physicians 
would  be  included  within  it,  if  there  were  were  not  a  special  exception  in  their 
favour  in  the  twenty-ninth  section.  If  there  are  many  persons  interested  in  this 
question,  that  very  circumstance  is  a  reason  for  not  granting  a  rule  to  shew 
cause  if  we  think  the  point  perfectly  clear. 

LiTTLEDALE,  J.  The  act,  which  begins  by  reciting  the  charter  of  the  Apo- 
thecaries' Company,  proceeds,  in  sect.  14,  to  prohibit  any  person  from  practising 
as  an  apothecary  except  upon  the  conditions  there  imposed;  and  these  are 
extended  in  general  terms  to  all  persons  except  those  already  in  practice  as 
apothecaries.  The  words  would  include  all  persons  who  have  taken  medical 
degrees,  were  it  not  for  the  twenty-ninth  section,  which  saves  the  rights  of  "  the 
*6071  *^^  universities  of  Oxford  and  *Cambridge,"  and  of  the  other  bodies  there 
-*  named.  But  the  act,  by  expressly  exempting  the  two  English  univer- 
sitiesy  does  not  exempt  those  of  Scotland  also.  The  statute  applies  to  England 
and  Wales  only :  Scotland  is  not  in  contemplation. 

Parks,  J.  The  words  of  the  act  are  too  plain  to  be  got  over.  Section  14 
contains  a  general  prohibition,  to  which  certain  exceptions  are  made  by  sect.  29, 
hut  that  contains  no  exemption  in  favour  of  Scotland  or  Ireland :  all  the  provi- 
sions on  the  subject  apply  to  England  and  Wales.     The  duty  of  an  apothecary, 

nothing  in  this  act  contained  shall  extend  or  be  construed  to  extend  to  lessen,  prejudice, 
or  defeat,  or  In  anywise  to  interfere  with  anj  of  the  rights,  anthorities,  privileges,  and 
homanities  heretofore  vested  in  and  exercised  and  enjoyed  by  either  of  the  two  Univer- 
sities of  Oxford  or  Cambridge,  the  Royal  College  of  Physicians,  the  Royal  College  of  Sur- 
geons, or  the  said  Society  of  Apothecaries,  respectively,  other  than  and  except  such  as 
pball  or  may  have  been  sJtered,  varied,  or  amended  in  and  by  this  act,  or  of  any  person 
or  persons  practising  as  an  apothecary  previously  to  the  1st  day  of  August,  1815,  but  the 
s&id  Universities,  Royal  Colleges,  and  the  said  society,  and  all  such  persons  or  person 
ihsll  have,  use,  exercise,  and  enjoy  aU  such  rights,  authorities,  privileges,  and  immuni- 
ties, save  and  except  as  aforesaid,  in  as  full,  ample  and  beneficial  a  manner,  to  all  intents 
&od  purposes,  as  they  might  have  done  before  the  passing  of  this  act,  and  in  case  the 
same  had  never  been  passed." 
(a)  1  New  Rep.  203.  (h)  5  Ann.  c.  8. 


268         DoK  d,  WiLKS  V.  Ramsden.    E.  T,  1833.         [607 

as  defined  by  sect.  6,  is,  **  to  prepare  with  ezaotneefly  and  to  dispenfiei  soch  medi- 
cines as  maj  be  directed  for  the  sick  by  any  physician  lawfully  licensed  to 
practise  physic  by  the  president  and  commonalty  of  the  Faculty  of  Phyue  in 
London  or  by  either  of  the  two  universities  of  Oxford  or  Cambridge."  A  Scodi 
physician  is  certainly  not  enabled  by  the  act  to  perform  this  duty. 

Rule  refiosed. 


*DOE  dem.  WILKS  and  Others  v.  W.  B.  BAMSDEN,  ClerL 
AprUlQ. 

A  rector,  after  the  stat.  13  Eliz.  c.  20,  had  been  repealed,  and  before  its  revlTal  bj  57  6. 
3,  c.  99,  demised  his  rectory  to  a  trustee  for  ninety-nine  years,  to  secure  an  annuitT. 
After  the  passing  of  67  O.  3,  c.  99,  by  deed  reciting  the  grant  of  the  former  annuitr, 
and  that  A.  had  agreed  to  purchase  of  the  grantor  an  annuity  of  674^.  a  year  for  4400L 
and  out  of  that  sum  to  pay  off  the  former  annuity,  and  that  that  annuity  and  the  term 
created  to  secure  the  same,  should  be  assigned  to  a  trustee  for  A 's  benefit,  the  rector 
granted  the  said  annuity  of  6742.,  chargeable  on  his  rectory;  and  the  trustee  of  the 
term  created  to  secure  the  annuity  of  1813,  assigned  it  to  a  trustee  for  the  benefit  of  A.: 

Held,  that  inasmuch  as  the  term  was  created  a^sr  passing  of  the  43  G.  3,  c.  84,  which 
repealed  the  13  Elic.  c.  20,  the  assignment  of  it,  though  for  the  purpose  of  securing  the 
payment  of  an  annuity  charged  on  the  benefice  after  the  passing  of  67  G.  3,  c.  99,  vu 
valid. 

Ejectment  to  recover  the  rectory  of  Great  Stamhridge,  in  the  county  of 
Essex.  At  the  trial  before  Lord  Lyndhnrst,  C.  B.,  at  the  Spring  assizes  for 
Essex,  1833,  the  following  appeared  to  be  the  facts  of  the  case  :  — On  the  IStii 
of  February,  1813,  the  defendant,  the  rector  of  Great  Stambridge,  granted  bj 
indenture  to  Elizabeth  Fisher,  an  annuity  of  260^.  per  annum  for  her  life,  and 
by  the  same  indenture  demised  to  Robert  Withy  the  rectory  and  glebe  landi 
and  tithes  thereof,  &c.  habendum  for  ninety-nine  years,  upon  trust  for  better 
securine  the  payment  of  the  annuity.  By  another  indenture,  dated  the  6th  of 
September,  1816,  the  defendant  granted  to  Thomas  Henry  Shepherd,  during  his 
life,  an  annuity  of  93/.,  which  was  also  secured  by  a  demise  of  the  rectoiy  to  a 
trustee,  for  ninety-nine  years.  In  1820,  and  in  1823,  he  granted  two  other 
annuities,  the  first  charged  on  his  vicarage  of  Little  Wakering  and  the  second 
charged  on  the  rectory  of  Great  Stambridge  and  vicarage  of  Wakering;  and 
demised  those  two  benefices  for  terms  of  years  to  trustees,  for  the  purpose  of 
securing  those  annuities.  By  indenture  of  the  19th  of  January,  1825,  reciting 
the  grants  of  annuities  above  mentioned,  and  that  the  defendant  had  agreed 
♦to  pay  off  and  re-purchase  those  annuities,  and  that  Peter  Moore,  the  |.#g^ 
chairman  of  the  British  Annuity  Company,  had  on  behalf  of  the  com-  ^ 
pany  agreed  with  the  defendant  for  tne  purchase  of  an  annuity  of  574/.  for  a 
term  of  ninety  years,  if  the  defendant  should  so  long  live,  for  the  price  of 
4400/.,  and  that  it  had  been  agreed  that  Moore  should  out  of  that  sum  pay  off 
the  several  annuities  before  granted^  and  that  the  annuities,  and  the  terms 
created  to  secure  the  same  respectively,  should  be  assigned  to  a  trustee  for  the 
benefit  of  the  company,  the  defendant  granted  an  annuity  of  574/L,  pajable 
quarterly  on  certain  specified  days,  and  char^  on  his  rectory  and  vicarage,  to 
Moore;  and  there  was  a  power  of  distress  in  case  it  should  be  in  arrear  for 
twenty-one  days,  and  a  power  to  enter  and  take  the  rents,  tithes,  and  profits,  if 
it  should  be  in  arrear  for  twenty-eight  days.  The  indenture  also  contained  an 
assignment  of  the  four  annuities  by  the  annuitants;  of  the  two  terms  created 
m  1813  and  1816,  by  R.  Withy  and  J.  H.  Shepherd;  and  of  the  two  other 
^ms  created  in  1820  and  1823,  by  the  trustees  of  those  terms,  respectively,  to 
Wilks,  as  a  trustee,  for  the  benefit  of  the  company.  In  1826  the  annuity  b^ 
came  in  arrear,  and  a  sequestration  issued.  It  was  contended  for  the  defendant 
that  the  deed  of  1826  created  a  new  charge  on  the  defendant's  living,  and  the 
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ssngnment  of  the  former  ienns  to  a  trnttee  for  the  purpose  of  seoarinff  the  pay- 
ment of  an  anniuty  bo  ereated  sinoe  the  statute  57  0.  3,  c.  99^  was  void.  Lord 
Lyndhurst  waa  of  opinion^  thai  the  asai^ment  to  Wilks  of  the  terms  created  in 

1813  and  1816,  yeeted  the  legal  estate  in  him,  and  therefore  that  the  lessor  of 
*6101  ^^  plaintiff  was  entitled  to  recover;  "("and  he  directed  the  jury  to  find  a 

^  Terdict  for  the  plaintiff^  but  reserred  liberty  to  the  defendant  to  move  to 
enter  a  nonsoit. 
Comyn  now  moyed  accordingly.    The  assiffnment  of  the  terms  granted  in 

1814  and  1816,  to  Wilks,  did  not  yest  the  legal  estate  in  him,  because  the  object 
of  it  was  to  secure,  not  the  oriffinal  annuities,  but  the  annuity  first  granted  by 
the  deed  of  1825.  It  operated,  therefore,  as  a  new  charge  on  an  ecclesiastical 
benefice,  and  consequently  is  yoid.  The  terms  created  to  secure  the  annuities 
granted  in  1813  and  1816,  have  been  satisfied  by  the  payment  of  those  annui- 
ties. [Pabkb,  J.  The  two  terms  created  in  1813  and  1816  for  the  purpose 
of  seeoring  the.  annuity  and  charged  on  the  benefice,  were  yalid  in  point  of  laW| 
because  the  charge  created  by  them  was  made  after  the  passing  of  43  6. 3,  c. 
84,  and  before  toe  passing  of  57  G.  3,  c.  99.  The  assignment  of  those  terms 
for  the  purpose  of  securing  the  annuity  granted  in  1825,  operated  pro  tanto  as 
a  eontinnanoe  of  the  original  char^,  and  vested  the  legal  estate  in  tiie  lessor  of 
the  plaintiflb.    This  case  is  precisely  the  same  as  Doe  v.  Gully,  9  B.  &,  C.  344.] 

Per  Curiam.    There  must  be  no  rule.  Rule  refused. 


♦611]  ♦BARON  tr.  HUSBAND.    Apnlie. 

The  solicitor  to  the  assignees  of  a  bankrupt,  received  firom  them  a  sum  of  money,  to  be 
applied  in  payment  of  the  costs  of  the  petitioning  creditor  up  to  the  time  of  the  choice 
of  sMignees.  The  solicitor  offered  to  pay  the  money,  on  condition  that  the  bill  should 
nodeigo  a  subsequent  taxation,  but  to  that  the  petitioning  creditor  would  not  assent : 
Held,  that  the  latter  could  not  maintain  money  had  and  receiyed  thereupon  against  the 
lolicitor,  though  after  the  above  offer  and  refasal,  he  had  authorised  the  solicitor  to 
pay  over  part  of  the  money  in  discharge  of  commissioners'  fees. 

Assumpsit  for  money  had  and  reoeiyed,  &o.  Plea,  general  issue.  At  the 
trial  before  Park,  J.,  at  the  last  assises  for  the  county  of  Devon,  it  appeared 
that,  in  1817,  the  plaintiff  sued  out  a  commission  of  bankrupt  against  one 
Birdwood.  The  plaintiff  was  both  petitioning  creditor  and  solicitor.  His 
costs,  preTiouB  to  the  choice  of  assignees,  being  194/.  16s.  7d,j  the  assignees 
paid  him,  at  different  times,  90/.  on  account,  leaving  a  balance  due  to  him  of 
104/.  16s.  7d.  After  a  hipse  of  fourteen  years,  the  surviving  assignees  appointed 
the  defendant  their  solicitor;  and,  on  the  17th  of  June,  1831,  an  audit  having 
been  appointed,  they  were  proceeding  to  pass  their  accounts,  taking  credit  for 
the  balance  due  to  the  plaintiff.  The  commissioners  required  an  order  to  be 
giren  for  the  payment  before  they  would  complete  the  audit;  whereupon  the 
defendant  received  a  cheque  from  the  assignees  for  104/.  16s.  7d,,  for  the  pur- 
pose of  settling  the  plaintiff's  account,  and  undertook  to  do  so.  He  thereupon 
immediately  saw  the  plaintiff,  and  offered  tO  pay  him  the  money,  provided  he 
voidd  give  a  receipt  with  an  agreement  that  the  costs  should  be  subject  to  fur- 
ther taxation.  This  the  plaintiff  refused  to  do.  It  appeared  that  some  fees, 
due  to  one  of  the  commissioners,  were  included  in  the  104/.  16s.  Id. ;  and  that 
Buhsequently  to  the  above  interview,  the  defendant  paid  them  to  the  commis- 
sioner, under  the  authority  of  an  order  from  the  plaintiff,  l^ere  was  no  proof 
that  the  commissioners  had  ascertained  the  amount  of  costs,  according  to  5  G. 

*6121  ^'  ^'  ^^'  ^'  ^^'  ^°^  ^  ^'  ^'  ^'  ^^'  ^'  ^^'    *'^^  learned  Judge,  being  of 
J  opinion  that  this  was  necessary^  nonsuited  the  plaintiff. 
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Coleridge,  Seijt.,  now  moved  to  set  aside  the  nonsuit.  The  5  G.  2,  c.  30^ 
(which  was  the  bankrupt  act  in  force  in  1817,)  by  s.  25,  requires  the  petition- 
ing creditor  to  prosecute  the  commission  at  his  own  costs  until  assignees  shall 
be  chosen ;  and  the  commissioners,  at  the  meeting  appointed  for  the  choice  of 
assignees,  are  to  ascertain  such  costs,  and,  by  writing  under  their  hands^  to 
order  the  assignees  to  repa^  the  petitioning  creditor  his  costs  out  of  the  first 
money  or  effects  that  shdl  be  collected  by  them  under  the  commission.  And 
even  assuming  that  the  omission  to  have  the  amount  of  costs  ascertained  by  the 
commissioners  according  to  the  present  act,  might  be  an  answer  to  an  action 
brought  by  the  solicitor  against  the  petitioning  creditor,  it  is  not  an  answer  to 
this  action,  which  is  brought  by  the  plaintiff  for  money  received  for  his  use  by 
the  defendant.  [Parke,  J.  I  doubt  whether  money  had  and  received  be  main- 
tainable here,  because  there  is  no  privity  between  the  plaintiff  and  defendant. 
The  proof  is,  that  the  defendant  offered  to  pay  the  plaintiff  the  amount  of  the 
check,  on  a  condition  which  the  latter  refused  to  comply  with.  It  does  not 
appear  that  there  was  any  previous  agreement  between  them,  that  the  defendant 
should  receive  the  money  from  the  assignees  for  the  plaintiff's  use.  If  I  give 
a  sum  of  money  to  my  servant  to  pay  a  tradesman,  the  latter  cannot  maintain 
an  action  for  money  had  and  received  against  the  servant.]  Here  it  must  be 
taken  that  the  defendant  received  the  money  with  the  sanction  of  the  commis- 
sioners; he  received  it  expressly  for  the  use  of  the  plaintiff;  the  audit  could 
not  have  proceeded,  except  on  the  footing  of  *the  plaintiff's  bill  having  r^tgjg 
been  paid  by  the  assignees,  by  the  payment  made  to  the  defendant.  The  ^ 
subsequent  disposition  of  a  part  of  this  money,  pursuant  to  the  directions  of 
the  plaintiff,  shews  that  the  defendant  was  continuing  to  hold  it  as  the  plaintiff's 
money;  and  having  received  it  for  the  plaintiff,  and  held  it  for  him,  it  is  not 
open  to  him  now  to  repudiate  the  character  of  agent  to  the  plaintiff,  or  to  denj 
the  privity  between  them.  Cur,  adv.  vnlt. 

Denman^  C.  J.  in  the  course  of  the  term  delivered  the  judgment  of  the 
Court. 

In  this  case  a  motion  was  made  by  my  brother  Coleridge  for  a  rule  nisi  to  set 
aside  a  nonsuit  in  a  cause  tried  before  my  brother  Park,  at  Exeter.  It  was  an 
action  for  money  had  and  received,  brought  by  the  petitioning  creditor  against 
the  solicitor  to  the  assignees,  who  appeared  to  have  received  a  check  from  them 
for  the  amount  of  the  plaintiff's  bill  up  to  the  choice  of  assignees,  but  who  had 
declined  to  pay  the  plaintiff's  demand.  It  may  be  taken  that  the  defendant  had 
received  cash  for  the  cheque.  The  nonsuit  proceeded  on  the  ground  that  the 
plaintiff  had  no  right  to  sue  for  the  amount,  until  his  bill  had  been  taxed  under 
6  G.  4,  c.  16,  s.  14 ;  and  it  was  contended  that  the  learned  Judge  was  wrong  in 
this  respect,  and  that  taxation  of  the  bill  was  not  requisite  if  the  assignees 
chose  to  waive  it.  It  is  not  necessary  for  us  to  pronounce  any  opinion  upoA 
this  question ;  because  admitting  that  the  bill  need  not  have  been  taxed,  we  are 
of  opinion  that  this  action  will  not  lie,  for  want  of  privity  between  the  plaintiff 
and  defendant. 

The  defendant  received  the  money  as  the  agent  of  ^the  assignees  and  ptegu 
not  of  the  plaintiff;  he  held  it  subject  to  their  control  and  directions,  *- 
and  would  continue  to  be  accountable  to  them,  until  he  entered  into  some  bind- 
ing engagement  with  the  plaintiff  to  hold  it  for  his  use.  As  soon  as  that 
engagement  was  entered  into,  and  not  until  then,  he  would  hold  the  money  for 
the  plaintiff's  use.  This  is  the  doctrine  laid  down  in  Williams  v.  Everett,  U 
East,  682,  Wharton  v.  Walker,  4  B.  &  C.  163;  6  Dow.  &  Kyi.  288;  ScoUp. 
Porcher,  3  Mer.  652;  Wedlake  v.  Hurley,  1  Cro.  &  Jervis,  83,  and  has  been 
acted  upon  in  many  other  cases. 

In  this  case  there  has  been  no  such  engagement.  The  defendant  never  pro- 
mised to  pay  the  plaintiff,  except  upon  a  condition  to  which  he  would  not  assent, 
namely,  that  his  bill  should  undergo  a  subsequent  taxation;  and  his  part  pay- 
ment^ by  the  direction  of  the  plaintiff^  of  the  commissioner's  feeS;  cannot  ope- 
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rate  except  as  part  payment.     For  these  reasons  we  are  of  opinion  that  the 
nonsuit  was  right  ^  and,  therefore,  refuse  a  rule.  Rule  refased. 


WILSON  v.  BARKER  and  MITCHELL.    April  17. 

A  person  who  knowinglj  receives  from  another  a  chattel  which  the  latter  has  wrongfully 
seized,  and  afterwardSj  on  demand,  refuses  to  give  it  back  to  the  owner,  does  not  Uiere- 
bj  become  a  joint  trespasser,  unless  the  chattel  was  seized  for  his  use. 

Trespass  for  assaulting  the  plaintiff,  and  taking  a  gun  from  him.  At  the 
trial  before  Alderson,  J.,  at  the  last  Spring  assizes  at  York,  the  following 
facts  were  proved  : — ^The  plaintiff  was  shooting  on  Meltham  Moors  in  the  West 
Riding  of  i  orkshire,  when  the  defendant,  Mitchell,  seized  him  and  took  away 
^151  ^^  ^^'  ^  taking  *was  wrongful.  Mitchell  was  the  servant  of  a 
-'  Mr.  Peace,  to  whom  the  game  on  these  moors  was  given  by  certain  par- 
ties, entitled  as  holders  of  allotments  under  an  inclosure  act.  The  other  defend- 
ant, Barker,  was  employed  bj  Mr.  Peace  in  protecting  the  game.  Mitchell 
took  the  gun  to  Barker,  who,  on  being  subsequentlv  asked  for  it  by  the  plaintiff, 
refused  to  give  it  up.  An  endeavour  was  made,  but  without  success,  to  shew 
that  Barker  admitted  having  authorized  Mitchell  to  seize  it.  Alberson,  J. 
was  of  opinion,  that  this  evidence  did  not  support  an  action  of  trespass  against 
Barker,  and  that,  to  reach  both  parties,  the  form  of  action  should  have  been 
tTo?€r.  A  verdict  was  therefore  taken,  under  the  learned  Judge's  direction,  for 
Barker,  and  against  Mitchell  with  40«.  damages. 

Alexander  now  moved  for  a  rule  to  show  cause  why  a  new  trial  should  not 
be  had,  on  the  ground  of  misdirection.  Assuming  that  Mitchell  did  not  act  as 
Barkei^s  servant  in  seizing  the  gun,  yet  Barker  ratified  the  act  by  his  subse- 
qaent  conduct,  and  thereby  made  himself  liable  as  a  trespasser.  In  Badkin  v. 
Powell,  Cowp.  478,  Lord  Mansfield  says,  that  a  pound-keeper  is  not  liable  in 
trespass  for  merely  taking  in  cattle  brought  to  the  pound  by  other  persons,  who 
act  at  their  own  peril  if  the  taking  has  been  wrongful :  but  ''if  he  goes  one  jot 
beyond  his  duty  and  assents  to  the  trespass,  that  may  be  a  different  case."  In 
Aaron  v.  Alexander,  3  Camp.  85,  where  a  wrong  person  was  apprehended  under 
a  warrant  and  carried  to  the  watch-house,  the  watch-house  keeper,  who  received 
*6161  ^^^  detained  him,  was  held  liable  in  trespass,  though  he  had  no  means 
-'  of  ascertaining  the  identity  *of  the  party.  [Littledale,  J.  There 
the  detention  was  a  fresh  trespass.]  In  Hull  v.  Pickersgill  and  Others,  1  B.  & 
B.  282,  the  defendants  (in  trespass)  were  creditors  who  had  seized  the  goods  of 
an  uncertificated  bankrupt  for  debts  incurred  after  the  bankruptcy ;  but  it  ap- 
peared that  the  assignees  had  afterwards  surrendered  to  the  defendants  all  their 
interest  in  these  goods  under  the  commission,  and  this  was  held  to  be  a  ratifica- 
tion of  the  seizure  as  made  to  the  use  of  the  assignees.  [Parke,  J.  Lord 
Coke,  in  4  Inst.  317,  states,  as  a  difference  between  the  forest  law  and  the  com- 
mon law,  that,  by  the  former,  whosoever  receives  within  the  forest  any  male- 
factor in  hunting  or  killing  the  king's  deer,  knowing  him  to  be  such  malefactor, 
or  any  flesh  of  the  king's  venison,  knowing  it  to  be  the  king's,  is  a  principal 
trespasser ;  whereas  by  the  common  law,  "  he  that  receiveth  a  trespasser,  and 
agreeth  to  a  trespass  after  it  be  done  is  no  trespasser,  unless  the  trespass  was 
done  to  his  use,  or  for  his  benefit,  and  then  his  agreement  subsequent  amounteth 
to  a  commandment,  for  in  that  case  omnis  ratihabitio  retrobahitur  et  mandato 
«quiparatur ;  but,  by  the  law  of  the  forest,  such  a  receiver  is  a  principal  tres- 
passer, though  the  trespass  was  not  done  to  his  use."  Unless  you  could  prove 
here  that  the  seizure  of  the  gun  was  to  Barker's  use,  he  cannot  be  made  liabk 
in  trespass.] 
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P£E  CuRiAM.(a)    The  direction  was  right  3  there  most  be  no  role. 

Bale  refused. 


*DOE  dem.  CAWTHOEN  v.  MEE.    AprUlT.  [*617 

The  48  G.  3,  c.  149,  8.  32,  which  requires  that  eyery  surrender  of  copjhold,  and  admit- 
tance, 4^c.,  made  out  of  eourty  or  a  memorandum'  thereof,  shall  be  stamped ;  and  sect. 
33,  which  enacts,  that  in  cases  of  surrender,  &c.,  m  eourt^  the  steward  shall  make,  and 
deliver  to  the  tenant  a  stamped  copy  of  the  court  roll,  are  merely  revenue  regulations, 
and  not  intended  to  vary  the  rules  of  evidence ;  and,  therefore,  a  surrender  and  admit- 
tance out  of  court,  (presented  and  enrolled  afterwards)  may  be  proved  by  an  eiamined 
copy  of  the  court  roU,  without  producing  the  original  surrender,  Ac,  or  memorandum 
thereof. 

At  the  trial  of  this  cause  before  Bosanquet,  J.,  at  the  last  Northampton 
assizes,  the  plaintiff,  in  order  to  prove  a  surrender  of  a  copyhold  tenement,  made 
out  of  oourt^  and  the  subsequent  presentment  of  such  surrender,  according  to 
the  custom  of  the  manor,  and  the  admittance  of  the  new  tenant,  produced  copies 
of  the  entrance  of  these  proceedings  on  the  court  rolls,  examined  and  stamped. 
Miller^  for  the  defendant,  objected  that  such  copies,  assuming  that  they  would 
have  been  evidence  if  the  surrender  had  been  made  in  court,  were  not  so  where 
the  surrender  was  out  of  court.  Bosanquet,  J.  received  the  evidence,  and  the 
plaintiff  had  a  verdict. 

Miller f  by  leave  reserved,  now  moved  to  enter  a  nonsuit  on  account  of  the 
reception  of  the  above  evidence,  to  which  he  renewed  his  former  objection.  The 
original  surrender  at  least  should  have  been  produced  at  the  trial.  In  2  Wat- 
kins  on  Copyholds,  4th  ed.  p.  38,  note  1  (by  the  editor,)  it  is  stated  that 
"  copies  of  court  roll  are  but  secondary  evidence  of  the  copyholder's  title,"  and 
that  *^  in  ejectment  the  rolls  themselves  must  be  produced.'^  [LxttledalE)  J. 
There  would  be  great  inconvenience  in  requiring  the  production  of  the  oiiginal 
rolls.  Patteson,  J.  Is  there  any  authority  for  such  a  proposition  ?  The 
contrary  is  stated  in  Buller's  Nisi  Prius,  247  a^  7th  ed.]  The  stamp  act,  48 
G.  3,  c.  149,  (s.  32,)  requires  every  lord  of  a  manor  taking  a  surrender  r^jg 
or  granting  admittance,  *out  of  court,  to  cause  the  same  or  a  memoran-  '• 
dum  thereof  to  be  put  in  writing  on  stamped  paper,  &c. ;  and  by  section  33,  in 
cases  of  surrender  and  admittance  in  court,  the  steward  is  to  make  a  copy  of  the 
court  roll  of  such  surrender  and  admittance,  on  a  stamp,  and  deliver  the  sane 
to  the  party  entitled,  under  a  penalty  of  bOL  In  the  latter  case  the  act  rcqair» 
a  stamped  copy  of  the  roll  to  be  given,  and  such  copy  may,  therefore,  be  evi- 
dence ;  but  in  the  case  of  a  surrender  out  of  court,  the  original  only  need  be 
stamped,  and  if  the  surrender  could  be  proved  without  production  of  the  origi- 
nal, a  title  might  be  established  without  shewing  any  stamped  document,  and 
so  the  revenue  might  be  defrauded.  Doe,  lessee  of  Bennington  v.  Hall,  16 
East,  208,  was  cited  for  the  defendant  at  the  trial,  but  that  only  shews  that  the 
original  entry  on  the  court  roll  is  evidence  notwithstanding  the  statute. 

LiTTLEDALB,  J.  I  think  the  statute  makes  no  difference  as  to  the  admi^i- 
bility  of  this  evidence.  The  object  of  the  clauses  which  have  been  cited  was, 
to  establish  a  mode  of  getting  at  the  payment  of  revenue  in  the  case  of  transfers 
of  copyhold,  since  it  was  not  practicable  to  regulate  the  ad  valorem  duty  on 
conveyance  of  this,  in  the  same  way  as  of  other  kinds  of  property ;  but  there 
was  no  intention  to  vary  the  rules  of  evidence.  There  is  no  doubt  that  copies 
of  the  court  rolls  are  admissible  in  all  cases. 
Parks  and  Patteson,  Js.  concurred. 

Bule  refiwed. 

(a)  Littledale,  Parke,  and  Patteson,  Js.    Denman,  0.  J.  had  left  the  Court 
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*B0LTON,  Administrator  of  TIMOTHY  BOLTON,  v.  DUGDALE,  Exe- 
cutrix of  ABRAM  DUGDALE.    Aj>rU  18. 

"Received  and  borrowed  of  A.  B.  30/.,  which  I  promise  to  pay  with  interest,  at  the  rate 
of  5  per  cent  I  also  promise  to  pay  tfie  demands  of  the  sick  club  at  H.  in  part  of  interest, 
and  the  rmaining  stock  and  interest  to  be  paid  on  demand  to  the  said  A.  B.  Witness 
mv  hand,  Ac.  C.  D." 

This  is  not  a  promissory  note. 

x\ssuMPSiT  for  money  lent,  &c.  Pleas,  the  general  issue,  and  statute  of  limi- 
tations. At  the  trial  before  Alderson,  J.,  at  the  last  assizes  for  the  county  of 
York,  the  following  instrument  was  given  in  evidence  to  prove  the  loan  of  the 
money  by  the  intestate  to  the  testator. 

"  Received  and  borrowed  of  Timothy  Bolton,  labourer,  the  sum  of  30Z.,  which 
I  do  hereby  promise  to  pay  with  interest  at  the  rate  of  5  per  cent.  I  also  pro- 
mise to  pay  the  demands  of  the  sick  club  at  Haworth  in  the  county  of  York,  in 
part  of  interest,  and  the  remaining  stock  and  interest  to  be  paid  on  demand  to 
the  said  Timothy  Bolton,  his  executors,  administrators,  or  assigns.  Witness  my 
band  this  17th  day  of  September,  1805.     Abram  Dugdale." 

The  instrument  bore  a  1^.  agreement  stamp,  and  on  the  back  of  it  was  a  re- 
ceipt for  the  penalty  of  5/.,  and  \L  duty.  Bolton  the  intestate  lived  at  Black- 
burn in  Lancashire,  and  was  a  member  of  a  sick  club  at  Haworth,  near  which 
place  Dugdale  the  testator  lived.  Dugdale  had  within  six  years  paid  money  to 
the  club  on  Bolton's  account.  For  the  defendant  it  was  contended  that  the  in- 
strument was  a  promissory  note,  and,  therefore,  could  not  be  received  in  evidence, 
the  stamp  having  been  affixed  after  it  was  made ;  to  which  point  Green  v.  Da  vies, 
*6201  ^  ^'  ^  ^'  ^^^)  ^^  cited.  The  learned  Judge  thought  the  ^writing  was 
-'  an  agreement )  and  he  directed  a  verdict  for  the  plaintifiT,  giving  leave  to 
move  to  enter  a  nonsuit. 

Knowles  now  moved  accordingly.  No  specific  form  of  words  is  necessary  to 
constitute  a  promissory  note.  Here,  if  the  document  had  ended  with  the  first 
sentence,  it  would  have  nearly  resembled  that  which  was  held  to  be  a  promissory 
note  in  Green  v.  Davies,  4  B.  &  C.  235.  Then  was  its  character  altered  by  the 
subsequent  promise  to  pay  the  demands  of  the  sick  club  in  part  of  interest  ? 
The  mention  of  the  club  was  only  a  description  of  the  mode  in  which  those  pay- 
ments were  to  be  made ;  as  if  at  the  foot  of  a  common  promissory  note  there  had 
been  a  memorandum  that  the  interest  was  to  be  paid  into  a  particular  bank. 
[Park£,  J.  Gould  Dugdale  have  been  obliged  to  pay  the  interest  in  any  other 
vay  than  to  the  sick  club  ?  And  it  was  uncertain  what  their  demands  would 
be.]  He  was  liable  to  pay  Bolton  on  demand,  and  it  is  not  clear  that  that  de- 
mand might  not  have  been  made  before  any  thing  was  due  to  the  club.  The 
I^vments  to  be  required  by^the  club  could  not  exceed  five  per  cent,  on  the  prin- 
cipal. 

Denman,  C.  J.  To  a  certain  extent  this  instrument  resembled  a  promissory 
note ;  but  it  was,  in  fact,  an  agreement  engrafted  on  a  note.  The  objection 
cannot  prevail. 

LiTTLEDALE,  JT.,  concurred. 

Parkb,  J.  The  amount  of  the  sick  club  charges  was  uncertain ;  so,  there^ 
^Qon  ^^^1  ^^^  t^e  sum  to  be  paid  to  *Dugdalc;  the  instrument,  as  far  as  re- 

'  ^  garded  this  contingent  demand,  could  not  be  a  promissory  note ;  and  the 
transaction  was  entire. 

Pattbson,  J.  The  instrument  engages  for  the  payment  of  remaining  stock 
^d  interest'^  at  a  time  not  fixed.  It  is  something  like  the  undertaking  m 
Leeds  v,  Lancashire,  2  Camp.  205,  which  was  held  not  to  be  a  promissory  note. 

Rule  refused. 

Vol,  XXIV.— 18 


274  Williams  v.  Cabwardike.     E.  T.  1833.         [621 


MARY  ANN  WILLIAMS  v.  WILLIAM  CARWARDINE.    April  1%. 

A.  by  public  adTertisement  statedi  that  whoever  would  give  iuformation  which  Ehould 
lead  to  the  discovery  of  the  murder  of  B.  should,  on  conviction,  receive  a  reward  of 
201. :  Held,  that  C,  who  gave  such  information,  was  entitled  to  recover  the  20/., though 
she  was  led  to  inform,  not  by  the  proffered  reward,  but  by  other  motives. 

Assumpsit  to  recover  20?.,  which  the  defendant  promised  to  pay  to  any  per- 
son who  should  give  such  information  as  might  lead  to  a  discovery  of  the  murder 
of  Walter  Carwardine.  Plea,  general  issue.  At  the  trial  before  Parke,  J., 
at  the  last  Spring  assizes  for  the  county  of  Hereford,  the  following  appeared  to 
be  the  facts  of  the  case : — One  Walter  Carwardine  the  brother  of  the  defendant, 
was  seen  on  the  evening  of  the  24th  of  March,  1831,  at  a  public  house  at  Here- 
ford, and  was  not  heard  of  again  till  his  body  was  found  on  the  12th  of  April  in 
the  river  Wye,  about  two  miles  from  the  city.  An  inquest  was  held  on  the 
body  on  the  13th  of  April  and  the  following  days  till  the  19th;  and  it  appearing 
that  the  plaintiff  was  at  a  house  with  the  deceased  on  the  nigbt  he  was  suppoifcd 
to  have  been  murdered,  she  was  examined  before  the  magistrates,  but  did 
not  then  *give  any  information  which  led  to  the  apprehension  of  the  real  r^g^o 
offender.  On  the  25th  of  April  the  defendant  caused  a  hand-bill  to  be  *^  '" 
published,  stating  that  whoever  would  give  such  information  as  should  lead  to 
a  discovery  of  the  murder  of  Walter  Carwardine  should,  on  conviction,  receive 
a  reward  of  20^. ;  and  any  person  concerned  therein,  or  privy  thereto,  (except 
the  party  who  actually  committed  the  offence)  should  be  entitled  to  such  rewani. 
and  every  exertion  used  to  procure  a  pardon ;  and  it  then  added,  that  informa- 
tion was  to  be  given,  and  application  for  the  above  reward  was  to  be  made  to 
Mr.  William  Carwardine,  Holmer,  near  Hereford.  Two  persons  were  tried  for 
the  murder  at  the  Summer  assizes,  1831,  but  acquitted.  Soon  after  this  the 
plaintiff  was  severely  beaten  and  bruised  by  one  Williams;  and  ou  the  23d 
of  August,  1831,  believing  she  had  not  long  to  live,  and  to  ease  her  con- 
science, she  made  a  voluntary  statement,  containing  iuformation  which  led  to 
the  subsequent  conviction  of  Williams.  Upon  this  evidence  it  was  contende*!, 
that  as  the  plaintiff  was  not  induced  by  the  reward  promised  by  the  defend- 
ant, to  give  evidence,  the  law  would  not  imply  a  contract  by  the  defendant 
to  -pay  her  the  20/.  The  learned  Judge  was  of  opinion,  that  the  plaintlf, 
having  given  the  information  which  led  to  the  conviction  of  the  murderer, 
had  performed  the  condition  on  which  the  20/.  was  to  become  payable,  and 
was  therefore  entitled  to  recover  it;  and  he  directed  the  jury  to  find  a  ver- 
dict for  the  plaintiff,  but  desired  them  to  find  specially  whether  she  was  in- 
duoed  to  give  the  information  by  the  offer  of  the  promised  reward.  The 
jury  found  that  she  was  not  induced  by  the  offer  of  the  reward,  but  by  other 
motives. 

*  Curwood  now  moved  for  a  new  trial.  There  was  no  promise  to  pay  r^^oS 
the  plaintiff  the  sum  of  20/.  That  promise  could  only  be  enforced  in  ^ 
favour  of  persons  who  should  have  been  induced  to  make  disclosures  by  the 
promise  of  reward.  Here  the  jury  have  found  that  the  plaintiff  was  indocodby 
other  motives  to  give  the  information.  They  have,  therefore,  negatived  arv 
contract  on  the  part  of  the  defendant  with  the  plaintiff". 

Denman,  C.  J.  The  plaintiff,  by  having  given  information  which  led  to  the 
conviction  of  the  murderer  of  Walter  Carwardine,  has  brought  herself  within 
the  terms  of  the  advertisement,  and  therefore  is  entitled  to  recover. 

LiTTLEDALE,  J.  The  advertisement  amounts  to  a  general  promise,  to  give  a 
sum  of  money  to  any  person  who  shall  give  information  which  might  lead  to  the 
discovery  of  the  offender.     The  plaintiff  gave  that  mformation. 

Parke,  J.  There  was  a  contract  with  any  person  who  performed  the  con- 
dition mentioned  in  the  advertisement. 
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Pattsbon^  J.    I  am  of  the  same  opinion.    We  cannot  go  into  the  plaintiff's 
moti?es.  Rule  refused. 


♦624]  *HINE  V.  ALLELY  and  Another.    AprU  18. 

In  assumpsit  on  a  bill  of  exchange  drawn  upon  ^'  P.  P.,  No.  6,  Badge  Row,"  and  accepted 
bj  him,  an  aYerment  that  the  bill,  when  dae,  was  presented  and  shewn  to  P.  P.  for  pay- 
ment, is  supported  by  proof  that  the  holder  went  to  6  Budge  Row  to  present  it,  but 
found  the  house  shut  up,  and  no  one  there.  And  notice  may  be  given  to  the  drawers 
on  the  day  of  such  dishonour,  as  in  the  case  of  an  actual  refusal  to  pay. 

AsstiMPfiiT  by  indorsee  against  drawers  of  a  bill  of  exchange,  dated  15th 
May,  1830,  payable  to  themselves,  at  three  months,  directed  to  '<  Mr.  Peter 
Perry,  No.  6,  Budge  Kow,  Watling  Street,"  and  accepted  by  him.  Averment, 
that  on  the  18th  of  August,  1830,  the  said  bill  was  presented  and  shewn  to  the 
said  Peter  Perry  for  payment ;  and  he  then  and  there  had  notice  of  the  indorse- 
ment, &c.,  and  was  requested  to  pay,  but  would  not,  of  which  the  defendants 
had  notice.  Plea,  the  general  issue.  At  the  trial  before  Parke,  J.  at  the  sit- 
tings in  Middlesex,  after  last  Hilary  term,  it  appeared  that  on  the  day  the  bill 
be<^e  due,  it  was  taken  to  No.  6  Budge  Row,  to  be  presented  on  behalf  of  the 
plaintiff,  but  the  house  was  shut  np,  and  no  further  presentment  could  be  made. 
On  the  same  day  the  bill  was  shewn  to  the  defendants,  and  notice  given  them  of 
the  dishonour.  No  other  noticed  appeared  to  have  been  given  within  proper 
time.  It  was  objected,  upon  this  evidence,  that  the  averment  in  the  declaration, 
that  the  bill  was  presented  and  shewn  to  Perry,  was  not  made  out,  though  if  the 
declaration  had  said  '^  duly  presented"  only,  the  proof  might  have  been  sufficient. 
Parke,  J.  thought  there  was  a  presentment,  and  that  the  rest  of  the  averment 
might  be  rejected  as  surplusage.  It  was  farther  objected  that  the  only  notice 
proved  was  given  to  the  drawers  on  the  day  the  bill  became  due :  whereas  the 
whole  of  that  day  ought  to  have  been  allowed  them  for  payment.  Parke,  J. 
oremiled  this  objection  also,  and  a  verdict  was  found  for  the  plaintiff,  but  leave 
giTen  to  enter  a  nonsuit. 

:^po  r  1  *Erle  now  moved  accordingly,  and  re-stated  the  objections.  [Pabke,  J. 
■»  As  to  the  first,  Hardy  v.  Woodrooffe,  2  Stark.  319,  is  in  point.]  At  all 
events  the  notice  on  the  18th  was  premature.  Burbridge  v.  Manners,  8  Camp. 
193,  may  be  cited  in  answer,  but  there  Lord  EUenborough  said,  '^  I  think  the 
note  was  dishonoured  as  soon  as  the  maker  had  refused  payment  on  the  day 
when  it  became  due."  Here  the  holder  only  concluded  that  the  bill  would  not 
be  paid,  from  finding  no  one  at  the  house.     There  had  been  no  refusal. 

Per  GuRiAM.(a)  It  is  the  same,  if  the  house  is  shut  up  and  no  one  there. 
Both  cases  are  in  point.  Rule  refused. 


The  APOTHECARIES'  Company  v.  ALLEN.     AprU  18. 

A  person  who  advises  patients,  and  compounds  and  sells  the  medicines  recommended  by 
himself,  but  does  not  and  cannot  make  up  physic!  ans'  prescriptions,  is  liable  to  the 
penalties  of  55  G.  3,  c.  194,  s.  20,  for  practising  as  an  apothecary  without  a  certificate. 

Debt  for  penalties  under  55  G.  3,  c.  194,  s.  20,  for  acting  and  practising  as 
an  apothecary  in  England,  to  wit,  at  Orantham,  by  then  and  there,  as  such 
apothecary,  Attending  and  advising,  and  furnishing  and  supplying  medicines  to 
aad  for  the  use  of  R.  R.,  without  having  obtained  a  certificate  pursuant  to  the  act; 

(a)  Denman,  C.  J.,  Littledale,  Parke,  and  Patteson,  Js. 
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it  being  also  averred,  tliat  defendant  was  not  practising  as  an  apotbecarj  on  or 
before  the  Ist  of  August,  1815.  Plea,  the  general  issue.  At  the  trial  before 
Denman,  C.  J.,  at  flie  Lincoln  Spring  assizes  1833,  it  appeared  that  the 
defendant  had  not  been  in  regular  practice  as  an  apothecary  on  or  before  the 
1st  of  August,  1815,  and  had  not  a  certificate ;  ^hat  he  kept  no  shop,  rtTLc^c 
but  lived  in  lodgings ;  that  he  did  not  make  up  physicians'  prescriptions,  ^ 
and  was  not  able  to  do  so,  but  that  he  advised  patients,  and  made  up  and  sold  to 
them  the  medicines  which  he  himself  ordered.  Denman,  0.  J.  was  of  opinion, 
that  a  person  compounding  medicines,  and  selling  them  under  these  circnm- 
stances,  did  act  as  an  apothecary  in  the  ordinary  sense  of  the  term;  and  that  it 
made  no  difference  if  he  prescribed,  as  well  as  prepared,  the  medicine.  The 
jury,  under  his  direction,  found  a  verdict  for  the  plaintiff. 

jBalguy  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  It  is  not 
a  practising  within  the  act,  where  the  party  merely  prepares  and  dispenses 
m^cines  recommended  bv  himself,  and  does  not  make  up  physicians'  prescrip- 
tions. In  The  Apothecanes'  Company  v,  Warburton,  8  B.  &  A.  40,  it  was  held^ 
that  a  person  could  not  come  within  the  protection  of  the  act,  as  having  practised 
before  the  1st  of  August,  1815,  if  he  was  then  incapable  of  preparing  medicines 
from  a  prescription.  If  a  person  so  disqualified  could  not  practise  for  the  pur- 
pose of  acquiring  the  privileges  of  the  act,  neither  ought  he  to  be  considered  as 
practising  so  as  to  incur  its  penalties.  It  was  not  the  design  of  the  legislature 
to  guard  against  such  cases  as  this;  they  mieht  be  left  to  the  common  sense  of 
mankind.  In  section  5,  the  duty  of  an  apothecary  is  stated  to  be  ''  to  prepare 
with  ezactne£»,  and  to  dispense,  such  medicines  as  may  be  directed  for  the  sick 
by  any  physician  lawfully  licensed,"  &o.  And  the  penalty  imposed  by  that 
clause  is  for  not  observing  the  directions  to  be  given  by  ntch  prescription, 
[Parke,  J.  ^According  to  your  argument,  any  person,  however  igno-  mo' 
rant,  might  safely  dispense  any  quantity  of  medicine.]  Provided  he  did  l- 
not  practise  as  an  apothecary  within  the  terms  of  the  act.  In  the  extreme  case 
suggested,  if  people  are  willing  to  trust  such  a  person,  they  are  not  within  the 
protection  which  the  legislature  intended  to  give. 

Denman,  G.  J.  It  is  true  that  the  Court  held  in  The  Apothecaries'  Com- 
pany 17.  Warburton,  8  B.  &  A.  40,  that  a  man  who  before  August  1815  had 
administered  medicines  without  being  able  to  make  up  a  physician's  prescription, 
had  not  practised  so  as  to  be  within  the  protection  of  55  G.  3,  c.  194,  s.  20 ; 
but  it  does  not  follow  that  a  person  so  disqualified  is  free  from  the  penalty  there 
imposed. 

LiTTLEDALE,  J.  I  do  uot  kuow  what  is  acting  or  practising  as  an  apothecaij 
within  the  clause  in  question,  if  this  is  not. 

Pabke,  J.  The  preamble  to  section  5,  does  not  profess  to  recite  all  the  duties 
of  an  apothecary,  but  only  those  referred  to  by  the  penal  enactments  which  fol- 
low. It  is  not  to  be  inferred  from  the  decision  in  The  Apothecaries'  Company 
V.  Warburton,  8  B.  &  A.  40,  that  if  a  person  compounds  medicine  without  being 
able  to  make  up  a  physician's  prescription,  he  is  not  liable  to  penalties  for  pra^ 
tising  as  an  apothecary. 

Patteson,  J.  concurred.  Rule  refused. 


♦The  KING  t;.  The  Inhabitants  of  HENDON.     Apra  19.      [*62S 

A  parish  may  be  indicted  for  non-repair  of  a  bridge,  without  sUting  any  other  ground  of 
liability  than  immemorial  usage. 

Indictment  stated  that  there  is  a  certain  common  public  bridge  calledDecoy 
ondp,  situate  in  the  parish  of  Hendon,  in  the  county  of  Middlesex,  in  tbe 
fang's  common  highway  there,  for  all  his  Majesty's  subjects  to  go,  return,  fe. 
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on  foot,  and  with  horses,  and  oarriageSi  &c. ;  and  that  the  inhabUarUs  of  the  said 
parish,  from  time  whereof,  dhc.  have  repaired  and  amended,  and  been  used  and 
accustomed,  &c.  and  of  right  ought  to  have  repaired  and  amended,  and  still  of 
right  ought,  &c.  the  said  bridge  when  and  so  often  as  it  hath  been  or  shall  be 
necessary;  and  that  the  said  oridge  on,  &c.,  and  from  thence  hitherto  was  out 
of  repair.  Plea,  not  guilty.  At  the  sittings  in  Middlesex  after  last  Hilary 
term  the  defendants  were  convicted,  and  now 

TaJ/aurd,  Serjt.  moved  in  arrest  of  judgment.  A  parish  is  not  chargeable 
of  common  right  with  the  repair  of  a  bridge,  and  therefore  an  indictment  against 
them  for  non-repair  ought  to  shew  some  consideration  for  such  duty  being  im- 
posed upon  them,  and  not  merely  to  state  immemorial  usage.  In  the  Olusbume 
Beck  case  (Rex  v.  The  Inhabitants  of  the  West  Biding,  5  Burr.  2594,)  it  is 
laid  down  that  "  the  inhabitants  of  the  county  are  of  common  right  bound  to 
repair  all  public  bridges,  because  they  are  for  the  benefit  of  the  county ;''  and 
that  ^^  if  a  man  builds  a  bridge,  and  it  becomes  useful  to  the  county  in  general, 
t^a(f\  the  county  shall  repair  it.'^  It  is  difficult  to  say  how  such  a  b^y  as  a 
-*  parish  could  originally  incur  this  liability ;  (see  Bex  v.  The  Justices  of 
Backingham,  8  B.  &  C.  375;)  it  could  not  be  ratione  tenurae,  and  they  are  not 
a  corporation  for  the  purpose  of  taking  tolls.  In  Bex  v,  Oswestry,  6  M.  &  S. 
361;  a  hundred  was  charged  in  the  form  here  used,  but  that  case  was  considered 
chiefly  with  reference  to  another  objection :  and  hundreds  and  ridings  are  inte- 
gral parts  of  a  county :  parishes  are  not :  a  parish  is  often  in  two  counties. 
(Parke,  J.  The  statute  22  Hen.  8,  c.  5,  for  the  repair  of  bridges,  recites  in 
sect.  2,  that,  ''  in  many  parts  of  this  realm  it  cannnot  be  known  and  proved 
what  hundred,  riding,  wapentake,  city,  borough,  town,  or  parish,  nor  what  per- 
son certain  or  body  politick  ought  of  right  to  make  such  bridges  decayed ;"  and 
enacts  by  sect.  3,  that  in  such  cases,  the  bridges  shall  be'  made  by  the  inhabit- 
ants of  the  shire  or  riding.  This  recognizes  a  parish  as  a  district  which  might 
be  liable  at  common  law  to  repair  bridges.  And  it  would  be  very  difficult  to 
distinguish  this  case  from  that  of  a  township  charged  with  the  repair  of  a  high- 
way^ where  the  liability  is  constantly  stated  as  established  by  prescription. 

I)£NMAir,  G.  J.     There  is  no  ground  for  a  rule.  Ilule  refused,  (a) 


♦6301      *TOMLINSON,  Gent,  one,  &c.  v.  BBETTLEBANK,  Gent,  one,  Ac. 
-*  April  19. 

The  words,  "  He  robbed  J.  W."  are  actionable^  as  imputing  an  offence  pnnlshable  by  law. 

If  thej  were  used  in  anj  other  sense,  the  defendant  must  shew  it. 
Per  DemnaDi  O.  J.,  and  Parke,  J. ;  Littledale,  J.  dabitante. 

Case  for  words.  The  declaration  contained  several  counts  for  words  reflect- 
ing on  the  plaintiff  as  an  attorney,  but  the  last  count  merely  stated,  that  in  a 
certain  discourse  which  the  defendant  had  of  and  concerning  the  plaintiff  in  the 
presence,  &c.,  he,  the  defendant,  contriving  and  intending  to  injure  the  plaintiff 
in  his  good  name,  fame,  and  credit,  falsely  and  maliciously  spoke  and  published 
of  and  concerning  him,  the  false,  scandalous,  malicious,  and  defamatory  words 
following :  viz.  ^^JSe  robbed  John  White  ;  thereby  meaning  that  the  said  plaintiff 

(a)  See  Bex  o.  Ecclesfield,  1  B.  &  A.  348,  Lord  EUenborongh  there,  referring  to  the 
BUtute  of  bridges  and  to  Magna  Charta,  cap.  15,  sajs:  "  From  both  which  statutes  it  ap- 
pears that  towns  or  districts  smaller  than  a  connty,  had  been  accustomed  in  some  cases 
to  make  bridges ;  and  so  in  fact  they  continue  to  do  until  this  day.  And  upon  the  whole 
it  Beems  manifest,  that  the  extent  of  the  territory  chargeable  in  this  case  is  to  be  ascer- 
tained by  usage  and  custom,  and  that  in  default  only  of  an  usage  and  custom  to  charge 
a  smaller  territory,  the  charge  shall  fall  upon  the  larger,  that  is,  upon  the  county."  P. 
359.  And  he  draws  an  analogy  from  the  liability  of  a  parish  to  repair  a  bridge,  to  that 
of  a  township  to  repair  a  road,  by  usage. 
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had  been  and  was  guilty  of  an  offence  punishable  by  law/'  No  special  damage 
was  laid,  applicable  to  diis  count.  Plea,  the  general  issue.  At  the  trial  of  this 
cause  at  the  last  assizes  for  Stafford^  a  verdict  was  taken  for  the  plaintiff  upon 
the  whole  declaration. 

E.\  F.  Richards  now  moved  for  a  rule  to  shew  cause  why  the  judgment  should 
not  be  arrested.  The  words  in  this  count  are  not  actionable  without  special 
damage.  It  is  true  that  in  7  &  8  O.  4,  c.  29,  s.  6,(a)  the  word  "  rob"  is  used 
to  signify  the  commission  of  a  felony ;  but  the  word  is  of  equivocal  import,  like 
'^  forsworn,'^  which  by  itself  is  not  an  actionable  expression.  There  is  nothing 
here  to  connect  the  word  "rob"  with  any  '^'transaction  to  which  the  r^qi 
statute  applies :  it  is  not  said  that  the  plaintiff  robbed  White  of  any  ^ 
chattel  or  specific  thing.  In  Com.  Dig.,  Action  on  the  case  for  Defamation, 
(D)  16,  robbery  is  mentioned  as  a  word  of  slander,  but  the  instance  given  is, 
where  it  was  spoken  of  a  clergyman  in  his  profession,  "yonder  is  Dr.  A.  robbing 
the  church."  In  Com.  Dig.,  under  the  same  title,  (F)  2,  it  is  laid  down  that 
to  say  of  a  man  "he  poisoned  A.,''  without  averring  that  A.  is  dead,  is  not 
sufficiently  certain  to  be  actionable  (semble),  and  in  (F)  4,  some  equally  strong 
cases  were  put  with  respect  to  stealing.  [Parke,  J.  The  case  under  that  head 
in  Com.  Dig.,  as  to  taking  words  in  mitiori  sensu,  have  been  very  much  criti- 
cised, as  going  into  too  great  minuteness,  f  6)  The  reason  assigned  is  that  when 
those  cases  occurred,  vexatious  actions  tor  words  were  too  frequent,  and  the 
courts  resorted  to  subtleties  to  get  rid  of  them.  (See  Button  v.  Heyward,  8 
Mod.  24.)  When  it  is  said  that  a  man  robbed  another,  docs  not  it  imply  that 
he  took  something  from  him  ?]  There  ought  at  least  to  be  some  explanation 
by  the  context,  to  give  words  the  unfavourable  sense  here  contended  for.  [Parke 
J.  That  is  where  the  sense  to  be  assigned  is  not  the  ordinary  one.]  It  is  for 
the  plaintiff  to  establish  the  sense  which  he  relies  upon.  An  innuendo  cannot 
enlarge  it.  In  Holt  v,  Scholefield,  6  T.  R.  691,  where  the  words  were  "T.  H. 
has  forsworn  himself,''  an  innuendo  was  added,  "  meaning  that  the  plaintiff  had 
committed  wilful  and  corrupt  perjury;"  but  the  count  was  held  not  maintain- 
able.    If  the  present  count  was  gooa,  that  also  might  have  been  supported. 

♦Denman,  C.  J.  Almost  any  words  may  be  used  in  more  than  one  p^n^^ 
sense.  But  the  word  to  "  rob"  gives  a  sufficient  description  of  an  offence  *■ 
punishable  by  law  in  the  very  terms  of  the  statute  7  &  8  6.  4  c.  29.  It  has 
but  one  legfd  sense.  "  Forsworn"  is  applicable,  not  only  to  purjuries  punish- 
able at  law,  but  also  to  offences  of  the  same  description  which  incur  no  temporal 
punishment.     I  think,  therefore,  that  the  count  is  sufficient. 

LiTTLEDALE,  J.  I  do  uot  think  the  term  "  to  rob"  necessarily  means  taking 
goods  from  another  by  force  in  the  sense  of  the  statute,  and  I  very  much  doubt 
whether  the  count  is  good ;  but,  as  my  brothers  are  of  a  different  opinion,  there 
will  be  no  rule. 

^  Pabke,  J.  I  think  the  primH  facie  import  of  the  word  is,  that  the  plaintif 
has  done  that  which  in  ordinary  parlance  is  called  robbing,  and  is  described  in 
this  count  as  a  punishable  offence.  K  they  were  used  in  any  other  sense,  it  was 
for  the  defendant  to  shew  it.  Bule  refused. 

(a)  It  enacts  "  that  if  any  person  shall  rob  any  other  person  of  any  chattel,  moncr,  or 
valuable  security,  every  such  offender,  being  convicted  thereof,  shall  suffer  death  as  a 
felon." 

(b)  An  instance  cited,  (P.  2.,  ibid.),  of  words  not  laid  with  sufficient  certainty,  is,  ^'/^^ 
eUaved  his  head;  one  part  lay  on  one  shoulder ,  another  part  on  the  other;  without  sajing 
that  he  was  dead.     2  Cro.  184." 
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ODBRIDGE  And  Others,  Assignees  of  PARKER,  and  AGER  and 
)ther8,  Assignees  of  ELLIS,  v.  SWANN  and  Others.     A^rU  19. 

he  bankruptcy  of  one  of  two  partners,  the  solvent  partner,  thinking  the  firm 
ble  of  paying  its  debt3,  continued  the  business,  and  paid  partnership  money  into  a 
er's,  to  be  applied  in  discharge  of  running  bills  of  the  firm,  payable  at  the  bank; 
it  was  so  applied :  Held,  that  this  payment,  having  been  made  bona  fide,  and 
oat  any  contemplation  of  bankruptcy  by  the  solvent  banker,  was  valid  at  law. 
flignees  and  the  solvent  partner  afterwards  opened  a  fresh  account  at  the  bank,  and 
in  900/.  to  discharge  a  debt  on  the  old  account,  which  carried  interest.  The 
•nd  partner  then  became  bankrupt :  Held,  that  the  assignees  of  the  two  could  not 
)Ter  this  last  sum. 

8UMPSIT  for  money  had  and  received.     Plea,  general  issue.     At  the  trial 

3  Denman,  C.  J.,  at  the  London  sittings  after  last  term,  the  following  facts 

red : — ^The  action  was  brought  by  the  assignees  of  Parker  and  the  assignees 

lis,  jointly,  to  recover  two  sums  of  900^.  each,  which  were  paid  after  the 

uptcy  x)f  Ellis  to  the  defendants,  who  were  bankers  at  York.     Ellis  and 

r  were  in  partnership.     Ellis  became  a  bankrupt  in  March,  1827;  and 

lis  bankruptcy  Parker  continued  to  carry  on  the  joint  trade,  thinking  the 

}lTent.     He  paid  into  the  bank  of  the  defendants,  after  the  bankruptcy  of 

900^.,  part  of  the  partnership  funds,  to  be  applied  by  the  defendants  to 

mning  bills  of  Parker  and  Ellis,  which  were  payable  at  the  bank ;  and 

)0/.  was  applied  accordingly.      This  was  the  first  sum  of  900?.  sought  to 

*x)vered  in  this  action.     After  some  time,  the  assignees  of  Ellis  joined  with 

it  in  opening  a  fresh  account  with  the  bank.     Parker  was  desirous  of  ap- 

g  the  money  which  was  paid  in  on  this  account,  to  discharge  the  debt  due 

the  firm  on  the  old  accoimt  to  the  bank,  and  which  was  carrying  interest; 

be  obtained  the  consent  of  Ellis's  assignees  to  the  transfer  of  the  sum  of 

.  only,  their  solicitor  thinking  that  that  sum  would  place  the  defendants 

le  same  situation  as  the  other  creditors  of  the  firm.     The  sum  of  900?.  was 

ed  to  the  credit  of  the  defendants,  and  formed  the  second  sum  sought  to  be 

11   ^recovered  in  this  action.     Parker  became  bankrupt  in  1829 ;  and  his 

^  assignees  joined  with  those  of  Ellis  in  suing  the  bankers  for  both  sums. 

Lord  Chief  Justice  was  of  opinion  that  they  were  not  entitled  to  recover 

er;   and  he  directed  the  jury  to  find  a  verdict  for  the  defendants,  but 

rved  liberty  to  the  plaintiffs  to  move  to  enter  a  verdict  for  those  sums  or 

er  of  them. 

a  James  Scarlett  now  moved  accordingly.     The  plaintiffs  are  entitled  to 
ver  the  first  sum  of  900/.,  because  the  solvent  partner  had  no  authority  to 
%e  of  the  partnership  funds  after  the  bankruptcy  of  his  co-partner.     The 
t  of  the  bankruptcy  of  one  partner  is  to  put  an  end  to  the  partnership,  and 
e  consequent  authority  which  one  partner  has  to  bind  another  in  partner- 
transactions.     The  partners,  originally,  had  a  joint  interest  in  the  partner- 
effects.     That  interest  continues  joint  after  an  act  of  bankruptcy  of  one, 
,  upon  the  taking  of  accounts,  it  is  ascertained  that  there  is  a  surplus ;  and 
each  of  the  partners  has  a  separate  interest  in  that  surplus.     Harvey  v. 
jett,  5  M.  &  S.  336,  was  cited,  to  shew  that  a  transfer  of  partnership  pro- 
y  by  a  solvent  partner  after  an  act  of  bankruptcy  committed  by  his  co-part- 
ner, is  valid,  even  though  the  solvent  partner  had  notice  of  his  co-partner  having 
committed  an  act  of  bankruptcy ;  but  that  decision  is  wholly  inconsistent  with 
the  judgment  of  Lord  Eldon,  In  re  Wait,  1  Jac.  &  W.  608,  where  he  decided 
that  joint  creditors,  who  have  taken  joint  effects  in  execution  subsequent  to  an 
*6.^51  act  of  bankruptcy  by  one  of  the  "^^partners,  cannot  retain  them  against 
'  ^  the  assignees  under  a  separate  commission.     Speaking  of  an  execution 
by  a  separate  creditor,  he  says,  '*  that  it  always  appeared  to  him  that  the 
interest  of  the  individual  partner  was  all  which  a  creditor  of  that  individual 
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could  take,  and  that  he  must  take  it  subject  to  all  the  partnership  dealings/' 
Then,  speaking  of  the  interest  which  either  partner  has^  after  a  bankruptcy  by 
one,  he  says,  '^  If  there  is  a  partnership  of  A.  and  B.^  the  moment  an  act  of 
bankruptcy  is  committed  by  one  of  them,  A.  for  example,  if  a  commission  is 
issued  on  that  day,  or  one  is  afterwards  taiken  out  which  has  effect  from  that 
time, — ^from  that  moment  the  partnership  is  put  an  end  to.  The  question  then 
is,  what  is  the  property  of  the  insolvent  partner  A.,  and  what  is  the  property  of 
the  solvent  partner  B.  ?  A.  may  have  no  interest  in  the  joint  effects,  no  pro- 
perty at  all ;  B.  may  have  no  property  at  all ;  I  mean,  they  may  have  no  f^jm- 
rate  or  respective  interests,  because,  until  the  whole  demands  of  both  A.  and  13. 
are  settled,  yon  cannot  say  whether  any  thing  remains  to  be  divided;  and  that 
must  depend,  not  only  on  the  demands  against  both,  but  on  the  demands  which 
they  may  have  against  each  other.''  The  effect  of  that  reasoning,  if  it  be  cor- 
rect, is  to  shew,  that  the  solvent  partner  has  no  power  to  dispose  of  any  part  of 
the  joint  property  after  the  bankruptcy  of  his  co-partner;  and  that  is  consistent 
with  Bamsbottom  v.  Lewis,  1  Camp.  279,  where  it  was  held  that  after  a  fiecret 
act  of  bankruptcy  committed  by  one  of  two  partners,  the  other  could  not  by  an 
indorsement  in  the  name  of  the  firm  transfer  negotiable  securities  ^wbich  rtfoc- 
existed  before  the  act  of  bankruptcy.  And  Abel  v.  Sutton^  3  Esp.  108,  ■-  ^ 
is  to  the  same  effect.  Cur.  adv.  vnlt. 

Denman,  C.  J.,  in  the  course  of  the  term  delivered  the  judgment  of  the 
Court.  After  stating  the  facts  of  the  case,  his  Lordship  proceeded  as  fol- 
lows : — 

It  is  quite  clear  that  Ellis's  share  of  the  joint  effects  was  transferred  to  his 
assignees  by  relation  to  his  act  of  bankruptcy,  and  it  is  equally  clear  that 
Parker's  remained  in  himself  after  the  bankruptcy  of  Ellis,  and  therefore  the 
assignees  and  the  solvent  partner  were  tenants  in  common  of  all  the  partnership 
funds.  It  follows,  that  those  who  claim  under  the  solvent  partner  are  in  the 
same  situation,  and  according  to  the  case  of  Harvey  v.  Crickett,  5  M.  &  S.  336, 
it  makes  no  difference  whether,  at  the  time  of  acquiring  the  interest  of  the 
solvent  partner,  the  party  claiming  under  him  had  notice  of  the  bankruptcy  or 
not.  In  that  case,  all  the  previous  decisions  were  considered ;  and  the  result  of 
them  is,  that  a  creditor  of  the  firm  who  is  paid,  fairly  and  without  any  contem- 

C^  tion  of  bankruptcy,  by  the  solvent  partner,  after  the  bankruptcy  of  another, 
a  good  defence  at  law,  to  an  action  by  the  assignees  of  both ;  as  he  would 
to  an  action  by  the  assignees  of  the  bankrupt  partner,  and  by  the  solvent 
partner  himself. 

It  was  however  urged  that  the  case  In  re  Wait,  1  Jac.  &  W.  606,  decided  by 
Lord  Eldon,  was  a  subsequent  authority  to  the  contrary;  and  if,  upon  referring 
to  that  case,  we  had  thought  that  it  had  thrown  any  doubt  upon  the  previous 
decisions  in  courts  of  law  upon  this  subject,  we  certainly  "^should  have  r^pq^ 
granted  a  rule,  with  a  view  to  the  reconsideration  of  so  important  a  ques-  ■> 
tion.  But  we  are  clearly  of  opinion  that  the  authority  of  those  cases  is  left 
untouched.  The  Chancellor,  sitting  in  bankruptcy,  exercises  both  a  legal  and 
equitable  jurisdiction,  and  in  the  case  cited,  and  in  that  of  Dutton  v.  Morrison, 
17  Yes.  194,  Lord  Eldon  is  considering  the  equitable  rights  of  the  assignees  of 
the  bankrupt  partner,  representing  the  general  creditors. 

Whether  the  assignees  of  Ellis,  for  the  purpose  of  paying  the  general  creditors, 
have  in  this  particular  case  any  equitable  claim  against  the  defendants  for  the 
money  which  has  been  paid  them,  fairly  and  honestly,  and  in  the  course  of 
business,  by  the  solvent  partner,  is  a  question  which  does  not  belong  to  a  court 
of  law  to  decide. 

With  respect  to  the  latter  sum  of  900?.,  which  was  paid  with  the  full  consent 
of  Parker,  and  of  the  assignees  of  Ellis,  and  without  the  least  suspicion  of  fraud, 
there  is  not  any  question ;  as  it  is  quite  clear  that  the  assignees  of  Ellis,  and 
Parker  before  his  bankruptcy,  could  not  have  recovered  it  back,  and  it  is  equally 
clear  that  the  assignees  of  both  have  no  right  to  sue  for  it.  We  therefore  refuse 
♦He  rule.  Rule  refused. 
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Ad  auctioneer,  employed  bj  a  supposed  executrix,  sold  goods  of  the  testator,  bnt  before 
payment,  the  real  executrix  claimed  the  money  from  the  buyer :  Held,  that  the  auc- 
tioneer could  not  afterwards  maintain  an  action  against  the  buyer,  though  the  latter 
had  expressly  promised  to  pay  on  being  allowed  to  take  away  the  goods,  which  he  did. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  the  general  issue.  At  the 
trial  before  Den  man,  C.  J.,  at  the  last  asaifles  for  the  county  of  Lincoln,  it 
appeared  that  the  plaintiff,  an  auctioneer,  was  employed  to  sell  the  stock  of  a 
firm  by  one  Anne  Court,  supposed  to  be  the  widow  and  executrix  of  a  deceased 
farmer  of  the  name  of  Court,  who  had  bequeathed  by  will  his  personal  property 
to  his  wife  Anne.  The  goods  were  sold  by  auction  to  the  defendant,  who,  after 
an  objection  had  been  made  to  his  taking  them  away  without  payment,  promised, 
on  his  being  allowed  to  do  so,  that  he  would  pay.  Long  after  the  sale  it  was 
discovered  that  the  testator  had,  at  the  time  of  his  marriage  with  his  supposed 
executrix,  a  wife  living  whose  christian  name  was  Anne,  and  she  obtained  pro- 
bate and  administered,  and  gave  the  defendant  notice  not  to  pay  over  the  price 
of  the  goods  to  the  plaintiff.  Parol  evidence  was  offered,  but  rejected,  to  shew 
that  the  testator  intended  to  bequeath  his  property  to  his  presumed  wife.  The 
defendant  paid  8Z.  Is.  into  Court  on  account  of  auction  duty.  Upon  this  evi- 
dence the  Lord  Chief  Justice  nonsuited  the  plaintiff;  but  reserved  liberty  to  him 
to  move  to  enter  a  verdict  for  the  price  of  the  goods. 

Hum/rey  now  moved  accordingly, (o)  and  he  cited  Williams  v,  Millington,  1 
*^Q-|  H.  Bl.  81,  Coppin  v.  Walker,  7  Taunt.  237,  and  *Coppin  v.  Craig,  7 
-*  Taunt.  243,  to  shew  that  an  auctioneer  might  maintain  an  action  for 
goods  sold  by  him  in  the  course  of  his  business,  against  a  buyer.  In  the  first  of 
those  cases  Lord  Lougborough  said,  that  an  auctioneer  had  a  possession  coupled 
vith  an  interest  in  goods  which  he  was  employed  to  sell,  and  also  a  special  pro- 
perty. He  also  cit^  Cock  v,  Taylor,  13  East,  399,  to  shew  that  the  law  would 
imply  a  contract  from  the  circumstance  of  the  purchaser  having  taken  away  the 
goods.  Here  too  there  was  an  express  promise,  and  a  good  consideration  for  it ; 
for  the  plaintiff,  having  parted  with  the  goods,  lost  his  lien  for  the  price. 

Cur,  adv,  vttU. 

Denman,  C.  J.,  during  the  term,  delivered  the  judgment  of  the  Court.  We 
are  of  opinion  that  no  rule  should  be  granted.  The  action  was  brought  for  the 
price  of  goods,  by  an  auctioneer,  employed  by  a  supposed  executrix,  named  Anne 
Court,  to  sell  the  property  of  the  testator  as  the  goods  of  the  executrix ;  but 
before  it  was  paid  for,  it  appeared  that  another  person  was  the  real  executrix, 
who  gave  notice  to  the  defendant  of  that  fact,  and  claimed  payment  of  the  money. 
For  the  plaintiff  it  was  contended,  that  the  auctioneer  had  a  right  of  action  for 
goods  sold  by  him  in  the  course  of  his  business ;  and  undoubtedly  he  may  sue, 
Inhere  the  rieht  of  no  third  person  intervenes.  But  where  such  right  is  estab- 
lished, and  the  person  employing  the  auctioneer  is  proved  not  to  be  the  owner, 
it  then  becomes  clear  that  the  auctioneer,  who  can  have  no  interest  in  the  goods 
but  what  he  derives  from  his  employer,  has  no  longer  any  claim  upon  the  pro- 
*6401  P^'^y  against  the  right  owner.  The  defendant  *wa8  therefore  justified  in 
-*  withholding  payment  to  the  agent  of  the  supposed  executrix  after  notice 
of  the  title  of  the  real  executrix,  to  whom  he  is  certainly  liable. 

Rule  refused. 

(a)  Before  Dnncan,  C.  J.,  Littledale,  and  Parke,  Js. 
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The  KING  v.  The  Inhabitants  of  WBOXTON.     Apnl  20. 

To  render  a  marriage  inralid  within  the  4  G.  4,  c.  76,  s.  22,  which  enacts,  "that  if  anj 
persons  shall  knowingly  and  wilfuUj  intermarry  without  due  publication  of  banDg,  the 
marriages  of  such  persons  shall  be  null  and  void,"  it  must  be  contracted  by  both  parties 
with  a  knowledge  that  no  due  publication  has  taken  place.  And  therefore,  where  the 
intended  husband  procured  the  banns  to  be  published  in  a  Christian  and  sumame 
which  the  woman  had  never  borne,  but  she  did  not  know  that  fact  until  after  the 
solemnization  of  the  marriage :  It  was  held,  that  the  marriage  was  valid. 

On  appeal  against  an  order  of  two  jostices,  whereby  Susannah  Carpenter, 
called  therein  the  wife  of  James  Carpenter,  was  removed  from  the  parish  of 
Moreton  Pinkney  in  the  county  of  Northampton  to  the  parish  of  TY^roxton  in 
the  county  of  Oxford,  the  sessions  confirmed  the  order,  subject  to  the  opiQion 
of  this  Court  on  the  following  case  : — 

James  Carpenter,  the  reputed  husband  of  the  pauper,  is  a  parishioner  of,  and 
legally  settled  in,  Wroxton,  the  appellant  parish.  In  1829  he  courted  the 
pauper,  whose  name  was  Susannah  Spencer,  and  who  was  then  living  in  service 
at  Kennington  near  London ;  and  she  consented  to  marry  him.  He  knew  her 
name,  and  told  her  that  he  would  see  the  banns  properly  published.  She  took 
no  steps  in  the  matter.  He  told  her  that  they  had  been  published.  The  mar- 
riage took  place  at  St.  Mark's  Kennington,  on  the  8th  of  October,  1829.  The 
banns  were  published  in  the  names  of  James  Carpenter  and  Agnes  Watts ;  and 
the  register  was  produced,  containing  an  entry  of  the  8th  of  October,  1829,  of 
the  marriage  of  James  Carpenter  and  Agnes  Watts  by  banns  j  and  the  parish 
clerk,  who  attested  the  register,  identified  the  pauper  as  the  woman  married 
under  the  name  of  *Agnes  Watts.  The  pauper  had  never  gone  by  the  r^^j 
name  of  Agnes  Watts.  In  the  marriage  service,  the  clergyman  used  the  '■ 
name  of  Agnes,  but  no  surname.  The  pauper,  who  till  then  believed  that  she 
was  about  to  be  married  in  her  own  name,  looked  at  Carpenter,  who  told  her  to 
hold  her  tongue.  The  ceremony  then  proceeded.  The  clergyman  wrote  the 
name  of  Agnes  Watts  in  the  register ;  and  the  pauper,  although  she  could  write, 
was  so  frightened  and  confused,  that  she  only  made  her  mark  under  the  name 
of  Agnes  Watts.  On  coming  out  of  church,  she  told  Carpenter  that  he  had 
married  her  by  a  wrong  name,  and  he  said  it  would  stand  good,  and  that  the 
banns  had  been  published  in  the  names  of  James  Carpenter  and  Agnes  Watts, 
but  that  it  would  save  expense.  Before  he  said  this,  the  pauper  did  not  know 
that  the  banns  had  been  published  in  a  wrong  name.  Carpenter  then  scratched 
the  name  of  Agnes  Watts  out  of  the  certificate,  and  inserted  that  of  Susannah 
Carpenter. 

Waddington  and  Reyncldsy  in  support  of  the  order  of  sessions.  The  mar- 
riage in  this  case  was  valid,  because  the  pauper,  at  the  time  of  the  solemniia- 
tion,  did  not  know  that  the  banns  had  been  unduly  published.  It  would  have 
been  a  void  marriage  by  the  26  G.  2,  c.  33,  which,  by  sec.  2,  enacta,  that  no 
parson,  &c.,  shall  be  obliged  to  publish  banns  of  matrimony  unless  the  person? 
to  be  married  shall,  seven  days  at  least  before  the  time  required  for  the  first 
publication  of  such  banns  respectively  deliver  or  cause  to  be  delivered  to  him, 
a  notice  in  writing  of  their  true  christian  and  sur-names ;  and,  by  sec.  8,  de- 
clares all  marriages  solemnized  without  publication  of  banns,  or  license,  null 
and  void.  On  this  statute,  it  has  been  held  that  a  *publication  of  the  ri^ 
banns  by  a  wrong  name,  was  no  publication  at  all.  The  consequence  '- 
was,  that  a  husband,  to  whom  the  publication  of  banns  was  usually  entrusted, 
might,  by  his  own  fraud,  render  the  marriage  void.  To  prevent  that,  a  new 
provision  was  introduced  into  the  4  G.  4,  c.  76,  which  by  sec.  22,  enacts,  that  if  any 
persons  shall  knowingly  and  loilfully  intermarry  without  due  publication  of  bann:*, 
or  license,  the  marriages  of  such  persons  shall  be  null  and  void  to  all  intents  and 
purposes.     Now  the  words  "  any  persons**  in  the  plural  number,  prima  facie  im- 
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port  both  parties,  and  if  that  be  so,  then,  to  -render  the  marriage  Toid,  both 
parties  should  be  cognizant  of  the  undue  publication  of  banns.  When  th^ 
statute  is  meant  to  apply  to  either  of  the  parties  separately,  it  is  so  expressed ; 
aa  in  sections  7,  and  14.  In  Wiltshire  v.  Prince  otherwise  Wiltshire,  3  Hagg. 
Eccl.  Rep.  332,  Dr.  Lushington  forbore  to  decide  the  present  question.  This, 
being  an  act  in  restriction  of  the  liberty  of  marriage,  must  be  construed  strictly, 
Hodgkinson  v.  Wilkie,  1  Hagg.  Consist.  Eep.  262 ;  and  so  construing  the 
words  *^  wilfully  and  knowingly,''  they  denote  acts  done  with  a  consciousness 
that  the  party  is  doing  wrong.  That  construction  was  put  on  similar  words  in 
the  statute  9  Anne,  c.  10,  which  imposes  a  penalty  upon  a  postmaster  wittingly, 
willingly,  and  knowingly  detaining  letters,  and  which  was  held  not  to  aj^ly  to 
a  case  where  the  postmaster  delivered  letters  to  an  assignee  addressed  to  the 
bankrupt,  bona  fide  believing  that  the  assignee  was  entitled  to  have  them.  Mei- 
relies  v.  Banning,  2  B.  &  Ad.  909.  (See  also  Holden  v.  Lawrie,  3  Camp.  188.) 
Now  here,  the  pauper,  one  of  the  parties  to  the  marriage,  did  not  know,  until 
^nto^  after  she  left  the  church,  that  the  banns  had  been  "^published  in  a  wrong 
^  name.  Besides,  the  legislature  seems  to  have  assumed  in  sec.  23,  that 
there  may  be  a  valid  marriage  where  one  of  the  parties  to  it  knew  that  the 
banns  had  not  been  duly  published ;  for  it  enacts,  *^  if  any  valid  marriage  shall 
be  procured  by  a  party  thereto  to  be  solemnized  by  banns  between  persons  one 
or  both  of  whom  shall  be  under  the  age  of  twenty-one  years,  not  being  a 
widower  or  widow,  such  party  knowing  that  such  person  under  the  age  of  twenty- 
one  years  had  a  parent  or  guardian  then  living,  and  that  such  marriage  was  had 
without  the  consent  of  such  parent  or  guardian,  and  knowing  that  banns  had 
not  been  duly  published  ac-cardint/  to  the  provisions  of  this  act,  and  having 
knowingly  caused  and  procured  the  undue  publication  of  banns,  then  it  shall  be 
lawful  lOT  the  Attorney-General  to  sue  for  a  forfeiture  of  all  estate,  &c.  which 
hath  accrued  or  shall  accrue  to  the  party  so  offending  by  force  of  such  marriage." 
Dvcarris  and  Humfrey  contrd.     The  question  undoubtedly  turns  on  the  4  G. 

4,  c.  76,  s.  22,  which,  in  order  to  invalidate  a  marriage,  requires  two  things : — 
1st,  a  want  of  due  publication  of  banns,  and  2dl^,  that  the  parties  should  inter- 
marry with  a  knowledge  of  that  fact ;  for  that  is  a  fraud  on  the  marriage  act. 
Now  the  decisions  on  the  statute  26  G.  4,  c.  33,  establish  that  the  publication 
by  banns  must  be  in  the  proper  names  of  the  parties  acquired  by  baptism  or  by 
reputation.  The  word  due^  in  the  statute  4  G.  4,  if  it  makes  any  difference, 
renders  the  case  stronger.  Section  7,  explains  the  intention  of  the  legislature, 
for  it  requires  the  parties  seven  days  at  least  before  the  time  required  for  the 
tAAA-y  publication  of  the  banns  respectively  to  deliver  notice  *in  writing  of  their 

-'  true  christian  names  and  surnames.     All  the  authorities  on  the  construc- 
tion of  the  statute  26  G.  2,  c.  33,  are  collected  in  Rex  v,  Billinghurst,  3  M.  & 

5.  250,  and  are  classified  by  Lord  Tenterden  in  Bex  v.  Tibshelf,  1  B.  &  Ad. 
190,  and  they  shew  that  where  the  banns  are  published  in  a  name  or  names 
totally  different  from  those  which  the  parties,  or  one  of  them,  ever  used,  or  by 
which  they  were  ever  known,  the  marriage  in  consequence  of  that  publication  is 
invalid ;  but  where  there  is  a  partial  variation  of  name  only,  as  the  alteration 
of  a  letter  or  letters,  or  the  addition  or  suppression  of  one  christian  name,  the 
publication  may  or  may  not  be  void ;  the  supposed  mis-description  may  be  ex- 
plained, and  it  becomes  the  subject  of  inquiry,  whether  it  was  consistent  with 
honesty  of  purpose  or  arose  from  a  fraudulent  intention.  That  being  the  state 
of  the  law  before  the  late  statute,  the  enactment  contained  in  it,  that  marriages 
knowingly  and  toilfuUy  had  without  due  publication  of  banns  should  be  void, 
was  wholly  unnecessary  with  reference  to  cases  in  which  there  had  been  only  a 
partial  mis-description,  and  must  Bave  been  intended  therefore  to  apply  to  cases 
where  there  had  been  a  total  mis-description,  and  in  such  oases,  to  let  in  the 
same  inquiry  as  to  the  motives  of  the  parties  which  might,  previously  to  that 
statute,  have  taken  place  where  there  had  been  a  partial  mis-description. 

Then  it  becomes  a  question  on  the  facts  of  this  case,  whether  the  parties  did 
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of  the  seals^  and  the  pauper  afterwards  delivered  the  deed  to  his  master.    (See 
Shelton's  case,  Cro.  Eliz.  7.     Doe  dem.  Oarnons  y.  Knight,  5  B.  &  C.  671.) 

Parke,  J.     I  am  of  the  same  opinion.     The  son  delivered  the  deed  to  his 
master;  and  the  signatures  of  the  father  and  son  were  written  by  their  aathoritj. 

Order  of  sessions  confirmei 


*The  KING  v.  The  Inhabitants  of  HAUGLEY.     Apnl  20.     pBoO 

By  an  act  of  parliament,  all  persons  seised  of  land  of  the  annual  yalue  of3(M.  in  the  boo- 
dred  of  Stow,  were  incorporated  by  the  name  of  the  guardians  of  the  poor  withia  tbe 
hundred  of  Stow,  in  the  county  of  Suffolk,  and  were  to  have  a  common  seal,  and  the 
poor  of  the  hundred  were  to  be  placed  under  the  management  of  the  corporation ;  acd 
the  directors  and  acting  guardians,  whom  the  corporation  were  authorised  to  appoint 
in  the  manner  therein  mentioned,  were  empowered,  with  the  consent  of  two  justices,  to 
bind  any  poor  child,  under  their  management,  apprentice  in  like  manner  as  church- 
wardens and  overseers  of  the  poor,  with  the  assent  of  the  justices  of  the  peace  of  the 
place,  were  then  by  law  empowered  to  do. 

By  indenture,  the  directors  and  acting  guardians  of  the  poor  of  the  hundred  of  Stow,  with 
the  consent  of  two  justices,  bound  out  a  poor  boy  under  their  management,  an  appirn- 
tice  for  one  year,  and  affixed  to  the  indenture  the  common  seal  of  the  corporation,  bo: 
it  was  not  otherwise  executed  by  the  directors  and  acting  guardians :  Held,  that  th« 
indenture  was  invalid. 

Upon  an  appeal  against  an  order  for  the  removal  of  Thomas  Rampling,  his 
wife  and  son,  from  the  parish  of  Mendlesham  in  the  hundred  of  Stow,  to  tlie 
parish  of  Haugley,  both  in  the  county  of  Suffolk,  the  sessions  confirmed  tk 
order,  subject  to  the  opinion  of  the  Court  on  the  following  case  : — 

By  an  act  of  the  18  G.  3,  c.  35,  all  persons  seised  of  messuages,  lands,  tene- 
ments, and  hereditaments,  of  the  annual  value  of  30^.  and  upwards,  in  tbe 
parishes  within  the  hundred  of  Stow  in  the  county  of  Suffolk,  were  incorporated 
Dy  the  name  of  ^<  the  guardians  of  the  poor  within  the  hundred  of  Stow  in  the 
county  of  Suffolk,''  and  were  to  have  a  common  seal,  and  to  sue  and  be  sued  bj 
that  name,  and  the  poor  in  the  said  hundred  were  placed  under  the  manage- 
ment  of  the  said  corporation ;  and  it  was  enacted,  that  it  should  be  lawful  for 
the  directors  and  acting  guardians  thereinafter  mentioned,  at  any  general  meet- 
ing, or  at  any  of  the  quarterly  meetings  by  that  act  directed  to  be  held,  with  tbe 
consent  of  tbe  justices  of  tne  peace,  to  bind  any  poor  child  or  children  under 
their  management  apprentice  for  such  term  as  they  should  see  fit,  not  eice^* 
ing  seven  years,  in  like  manner  as  churchwardens  and  overseers  of  the  poor, 
*with  the  assent  of  the  justices  of  the  peace,  were  then  by  law  empower-  r^^^ 
ed  to  do.  The  act  afterwards  directed,  that  the  acting  guardians,  or  so  '^ 
many  of  them  as  should  think  fit,  should  assemble  on  the  24th  day  of  June  then 
next,  and  elect  by  ballot  twelve  of  the  guardians,  who  should  be  called  directors 
of  the  poor  within  the  said  hundred.  The  qualification  of  a  director  was,  the 
being  seised  of  messuages,  &c.,  of  the  annual  value  of  SOL ;  but  it  was  provided, 
that  such  of  the  guardians  as  were  seised  of  messuages,  &o.,  of  the  annual  Talae 
of  400/.,  and  the  justices  resident  in  the  hundred,  should  be  directors  without 
ballot.  A  poor-house  was  to  be  built  under  the  management  of  the  director; 
and  upon  its  being  finished,  a  general  meeting  of  the  guardians  was  to  be  held. 
at  which  the  vacancies  which  had  occurred  among  the  directors  who  had  been 
ballotted  for  were  to  be  filled  up ;  and  the  guardians  were  at  a  meeting  tj> 
elect  twenty-four  guardians,  who,  together  with  the  directors  qualified  as  afore- 
said, and  the  twelve  directors  chosen  by  ballot,  were  to  be  the  directors  and  act- 
ing guardians  of  the  said  hundred,  for  putting  in  execution  all  the  powers  and 
authorities  of  that  act.  The  directors  and  acting  guardians  were  to  hoU  ^o^a 
general  quarterly  meetings  in  each  year ;  one  of  them  to  be  always  held  on  the 
Friday  after  the  24th  of  June,  and  to  be  for  filling  up  vacancies  in  the  directors 
chosen  by  ballot,  and  for  choosing  acting  guardians ;  after  which  the  acting 
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guardians  were  at  such  meetings  to  choose  six  persons  from  among  themselves^ 
who,  with  the  directors,  were  to  admit  the  accounts,  and  to  choose  a  treasurer 
and  clerk ;  and  they  were  thereby  authorised  and  required  to  transact  and  do 
all  other  business  to  be  done  at  such  quarterly  meetings  respectively,  in  pursu- 
ance of  that  act. 

^p,^-j  *By  an  act  of  the  5  Q.  4,  o.  xviii.,  for  altering  and  enlarging  the  power 
^^  of  the  recited  act,  the  provisions  in  the  18  G.  3,  c.  35,  respecting  ap- 
prenticeships were  repealed,  and  re-enacted  with  a  clause  enabling  the  directors 
and  guardians,  present  at  any  meeting  held  in  pursuance  of  the  18  G-.  3,  to  bind 
poor  children  by  indenture  under  the  common  seal  of  the  corporation, 

A  quarterly  meeting  of  the  directors  and  acting  guardians  being  duly  held 
under  the  directions  of  the  act  18  G.  3,  by  an  indenture  bearing  date  the  Ist 
day  of  October,  1821,  it  was  witnessed  that  the  directors  and  acting  guardians 
of  the  poor  within  the  hundred  of  Stow  in  the  county  of  Suffolk,  incorporated 
for  the  better  relief  and  maintenance  of  the  poor  within  the  said  hundred,  by 
and  with  the  consent  of  two  justices  for  the  said  county  whose  names  were  sub- 
scribed, and  in  pursuance  of  an  order  of  two  justices  of  the  said  county  therein 
also  named,  did  put  and  place  Thomas  Rampling,  a  poor  child  belonging  to  the 
parish  of  Gipping,  within  the  said  hundred,  and  residing  at  and  maintained  in 
the  house  for  the  poor  within  the  hundred,  apprentice  to  Robert  Steggall  of 
Gipping,  for  the  term  of  one  year.  To  this  indenture  the  common  seal  of  the 
corporation  was  affixed  at  the  meeting,  but  the  indenture  was  not  otherwise  exe- 
cuted by  the  directors  and  acfing  guardians.  It  was  executed  by  the  master. 
The  pauper  served  the  year,  sleeping  in  the  parish  of  Gipping.  The  question 
vas,  whether  or  not  this  binding,  previous  to  the  statute  5  G.  4,  c.  xviii.,  was 
valid  under  the  18  G.  3,  c.  35. 

KtUy  and  Austin  in  support  of  the  order  of  sessions.  The  binding  was  not 
valid,  because  the  indenture  was  not  signed,  sealed,  and  delivered  by  the  direc- 
*6581  ^^^  ^^^  ^acting  guardians.    The  18  G.  3,  c.  35,  empowers  them  to  bind 

^  out  apprentices  in  like  manner  as  churchwardens  and  overseers  of  the 
poor  are,  by  law  empowered  to  do.  Those  officers  are  empowered  to  bind  out 
children  by  the  43  Eliz.  c.  2,  and  8  &  9  W.  3,  c.  30,  and  they  must  execute 
the  indenture.  It  may  be  said  that  the  indenture  is  the  deed  of  the  corporation. 
Bat  the  act  makes  all  owners  of  land  of  the  annual  value  of  30^.,  the  corpora- 
tion. Ilere  the  binding  purports  to  be  by  the  directors  and  acting  guardians. 
They  are  a  part  only  of  the  corporation  ;  they  did  not  act  in  a  corporate  capa- 
city. In  an  Anonymous  case,  12  Mod.  423,  Lord  Holt  says,  that  if  a  person 
pretending  to  be  a  mayor  of  a  corporation,  put  the  corporation  seal  to  a  deed, 
yet  it  is  not  by  that  the  deed  of  a  corporation.  So  here,  the  directors  and  guar- 
dians had  not  power  to  affijc  the  corporate  seal :  the  consequence,  therefore,  is 
the  same  if  they  assume  to  have  acted  on  the  part  of  the  corporation.  If  they 
acted  as  individuals  there  was  no  delivery  of  the  deed.  Where  a  special  power 
is  delegated  to  a  part  of  a  corporation  (that  not  being  a  corporate  act)  it  must 
be  executed  with  all  the  formalities  required  in  other  cases.  The  5  G.  4,  c. 
xviii.,  passed  long  after  the  indenture  in  case  was  executed,  does  in  express 
terms  give  to  the  directors  and  acting  guardians  power  to  bind  out  apprentices 
under  the  seal  of  the  corporation.  If  they  had  this  power  before  the  enactment 
iras  unnecessary. 

Palmer  contrd.  The  corporation  of  the  guardians  of  the  poor  within  the 
*6541  ^'^^^^^^  ^^  Stow  consists  of  all  *owners  of  land  of  the  annual  value  of 

^  30/.  The  directors  and  acting  guardians  are  the  governing  body.  They 
are  to  purchase  land  and  make  contracts.  It  is  incident  to  a  corporation  to  havo 
a  seal,  but  it  may  be  affixed  by  a  part  of  the  whole  body.  They  had  no  power 
to  bind  out  except  as  a  corporation.  The  binding,  therefore,  was  a  corporate 
act  evidenced  by  affixing  the  corporate  seal.  A  binding  out  by  the  directors 
and  acting  guardiana,  as  private  individuiils,  would  be  bad.  They  are  required 
to  meet  quarterly,  for  the  purpose  of  binding  out  poor  children,  or  to  do  so  at 
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the  general  meetings.  If  they  might  bind  out  aa  individaals,  they  might  i&eet 
for  that  purpose  at  any  time.  The  dictum  of  Lord  Holt  does  not  apply,  for  he 
is  speaking  of  the  affixing  of  the  corporate  seal  by  a  stranger  to  the  corporation : 
here  the  directors  and  guardians  were  not  strangers }  they  ac^d  as  the  agents 
of  the  corporation,  when  they  executed  the  indenture. 

Denman,  C.  J.  The  indenture  was  not  executed  in  the  name  of  the  corpo- 
ration, and  is  not  their  deed;  and  if  executed  in  pursuance  of  the  special  power 
reserved  by  the  18  G.  3,  to  the  directors  and  acting  guardians,  it  should  have 
been  signed  and  sealed  by  each  of  them.     The  binding  was  invalid. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  The  name  of  the  corporatioD 
is  the  Guardians  of  the  Poor  within  the  hundred  of  Stow.  The  binding  parties 
to  this  indenture  are  the  directors  and  acting  guardians.  They  are  in  the  nature 
of  a  committee  of  the  corporation  appointed  for  certain  purposes. 

*Parke,  J.  The  argument  is,  that  the  directors  and  acting  guardians  ^n-- 
meant  to  act  as  the  agents  of  the  corporation.  But,  assuming  that  to  be  ^ 
so,  the  corporation  should  have  been  the  binding  parties,  and  the  indenture  ehonld 
have  been  their  deed.  That  brings  it  to  the  question  whether  it  is  their  deed, 
which  again  depends  upon  this,  whether  they  are  described  as  the  binding  par- 
ties by  their  true  corporate  name.  Now  the  doctrine  upon  that  subject,  afi  e^ 
tablished  in  the  case  of  the  Mayor  and  Burgesses  of  Lynn,  10  Co.  124,  and  re- 
cognized in  that  of  the  Croyden  Hospital  v.  Farley,  6  Taunt.  467,  is,  that  in 
grants  or  conveyances  the  name  of  a  corporation  must  be  the  same  in  substance 
with  the  true  name,  but  need  not  be  the  same  in  words  or  syllables.  Applying 
that  rule  to  the  present  case,  it  seems  to  me  that  <'  the  directors  and  acting 
guardians  of  the  poor"  is  not  in  substance  the  same  name  as  *^  the  guardians  of 
the  poor.''     That  being  so,  the  binding,  not  being  by  the  corporation,  is  inraiid 

Order  of  sessions  confirmei 


EMPSON,  Gent.,  one,  &c.  r.  WILLIAM  BODEN  and  GEORGE  SODEN 

April  20. 

A  tenant  rnot  a  gardener  by  trade)  cannot  remove  a  border  of  box  planted  on  the  de- 
mised premises  bj  himself,  unless  by  special  agreement  with  the  landlord. 

Trover  for  one  cart-load  of  box  and  one  thousand  plants  of  box.  Plea,  not 
guilty.  At  the  trial  before  Denman,  C.  J.,  at  the  last  Warwick  Assiies,  the 
material  facts  appeared  to  be  as  follows.  Mrs.  Mackie  was  tenant  to  one  Mor- 
ris of  a  house  and  garden,  which  she  gaye  up  at  Michaelmas,  1830,  and  wiii 
then  succeeded  *by  the  defendant  George  Soden.  Before  her  tenancy  ^g^ 
expired,  she  sold  to  the  plaintiff  a  quantity  of  box  which  she  had  brought  *- 
upon  the  premises,  and  planted  as  borders  to  a  walk  made  by  her  in  the  garden. 
After  Michaelmas,  the  plaintiff  came  upon  the  premises  to  take  away  the  box, 
and  bad  dug  up  some  of  the  plants,  when  the  defendants  obliged  him  to  desist, 
and  to  quit  the  place,  leaving  behind  the  plants  which  he  had  rooted  up.  Some 
evidence  was  given  to  shew,  that  Mrs.  Mackie,  1>efore  giving  up  possessioOi  had 
had  license  from  G.  Soden,  the  incoming  tenant,  to  leave  the  box  upon  the  pr^ 
mises  till  it  could  conveniently  be  removed.  The  case  ultimately  turned  op^n 
the  question,  whether  growing  box  were  such  an  article  as  could  be  removed  by 
the  tenant  during  the  term.  On  this  point,  the  plaintiff  was  nonsuited,  vith 
leave  to  enter  a  verdict  for  one  shilling  damages. 

Humfrey  now  moved  accordingly.  The  strictness  of  the  law  with  respect  to 
things  annexed  to  the  freehold  has  been  much  relaxed  in  modem  times,  and  the 
rule  as  deduced  from  the  cases  in  Amos  and  Ferard  on  Fixtures,  p.  77,  is,  ^*  that 
a  tenant  is  entitled  to  take  away  certain  things  which  he  has  at  hu  own  expense 
affixed  to  the  demised  premises  for  the  purpose  of  ornament  and  furniture.  And 
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the  principle  on  which  this  rule  is  founded  appears  to  be,  that  as  annexations  of 
thiii  nature  must  generally  be  designed  for  temporary  purposes  only,  it  would 
greatly  incommode  tenants  in  the  enjoyment  of  their  estates,  if,  by  every  slight 
attachment  to  the  freehold,  the  property  should  immediately  be  changed,  and 
pass  over  to  the  reversioner."  Every  case  of  this  kind  must  depend  mainly  on 
^,.-^,  its  own  circumstances.  This  principle  *was  lately  acted  upon  in  the 
^  '■*  Common  Pleas,  in  Grymes  v.  Boweren,  6  Bingh.  437.  [Parke,  J. 
There  is  no  authority  for  saying  that  an  ordinary  tenant  may  take  up  growing 
trees  without  a  special  agreement  for  that  purpose.]  The  question  is,  whether 
any  damage  results  to  the  freehold.  Could  not  a  tenant  remove  flowers  which 
he  had  planted  in  the  ground  ?  [Littledalb,  J.  No.  Denman,  C.  J.  A 
border  of  bos  is  a  thing  intended  to  be  permanent.  Parke,  J.  It  might  as 
well  be  contended  that  a  tenant  could  take  up  hedges]. 
Per  Curiam.     There  must  be  no  rule.  Rule  refused.(a) 


STEARN  V.  WILLIAM  MILLS  and  ELIZABETH  WRIGHT,  Executor 
and  Executrix  of  JAMES  WRIGHT.     April  22. 

The  inrentorj  exhibited  in  the  Ecclesiastical  Court  by  an  executor,  for  the  purpose  of  ob- 
taiuing  probate,  is  not  generally  prima  facie  evidence  of  his  having  received  assets. 

Semble,  (per  Parke,  J.)  that  where  the  inventory  only  describes  effects  on  a  farm  with 
which  the  executor  was  acquainted,  it  may  be  prima  facie  evidence ;  but  this  is  rebutted 
if  it  appear  that  no  eifects  actually  came  to  the  executor's  hands,  though  his  co-execu- 
tor has,  with  his  knowledge,  intermeddled  with  the  property. 

Semblc,  (per  Littledale,  and  Parke,  Js.)  that  a  probate  stamp  is  not  prima  facie  evidence 
that  the  executor  has  received  assets  to  the  amount  covered  by  the  stamp. 

Debt  on  testator's  bond  for  the  payment  of  money.  Plea,  by  Mills,  plene 
administravit ;  judgment  by  default  against  Wright.  At  the  trial  before  Gur- 
ney,  B.,  at  the  Suffolk  Lent  assizes,  1832,  it  appeared  that  the  testator  died  in 
1816,  and  that  the  will  was  proved  by  both  defendants,  on  which  occasion  an 
:iv»-n-|  inventory  *of  the  effects  was  exhibited  in  the  Ecclesiastical  Court :  Mrs. 
^  Wright  produced  it,  but  Mills  was  present  and  acquiesced,  though  with- 
out saying  any  thing ;  and  neither  signed  it.  The  inventory  comprised  only  the 
stock  upon  the  farm  occupied  by  the  testator  at  the  time  of  his  death,  amounting 
in  value  to  1,105/. ;  there  were  other  effects,  and  likewise  debts  and  moneys  of 
the  testator,  which  were  not  included.  The  probate  stamp  was  30/.  No  other 
inventory  appeared  ever  to  have  been  exhibited.  Mrs.  Wright  continued  in  the 
occupation  and  management  of  the  farm  (according  to  the  desire  of  the  testator) 
till  1830.  3Iills  knew  of  her  doing  so,  and  was  himself  occasionally  at  the  farm ; 
bat  it  was  not  shewn  that  any  of  the  effects  actually  came  to  his  hands.  Upon 
this  case,  the  learned  Judge,  being  of  opinion  that  the  inventory  was  in  itself 
proof  of  assets  received,  unless  that  conclusion  were  rebutted  by  other  evidence, 
directed  a  verdict  for  the  plaintiff  against  Mills,  with  leave  to  move  to  enter  a 
nonsuit  as  to  him,  if  the  Court  should  consider  that  the  proof  of  assets,  as 
against  him,  was  not  sufficient.  A  rule  nisi  having  been  obtained  for  this  pur- 
pose, 

Biggs  J  Andrews  and  Austin  now  shewed  cause.  There  was  evidence  to  go  to 
the  jury  against  Mills.  In  4  Bum's  Ecclesiastical  Law,  tit.  Wills,  V.  1,  it  is 
said,  that  '^  at  the  time  of  probate  or  administration  granted,  it  is  required  that 
the  executor  produce  an  inventory  of  the  goods,  chattels,  and  credits,'^  and  take^ 
an  oath  to  exhibit  such  further  inventory  as  shall  be  lawfully  required :  it  is 
added  that,  ^^  if  an  executor,  without  making  an  inventory,  shall  intermeddle 
himself  with  the  administration  of  the  goods"  (except  in  particular  cases),  "he- 

(a)  See  Penton  o.  Robart,  2  Bast,  90,  and  Wyndham  v.  Way,  4  Taunt.  316. 
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shall  be  bonnd  to  answer  to  every  one  of  the  creditors  hia  whole  debt,"  r^pg 
*and  also  to  pay  legatees  their  legacies ;  ''  for  in  this  ease  the  law  pre-  *- 
snmeth  that  there  are  sufficient  goods  to  pay  all  the  legacies,  and  that  the 
executor  doth  secretly  and  fraudulently  subtract  the  same ;  whereas  otherwise^ 
the  executor  is  presumed  not  to  have  any  more  goods  which  were  the  testator's 
than  are  described  in  the  inventory,  the  same  being  lawfully  made."  [Parke,  J. 
The  practice  of  producing  an  inventory  is  disused  now :  the  modem  authorities 
on  the  subject  are  collected  in  a  note  to  the  new  edition  of  Bum,  8th  edit.,  by 
Tyrwhitt,  p.  293,  note  3.]  This  relaxation  is  also  noticed  by  Toller,  Law  of 
Executors,  6th  ed.  p.  249 ;  but  he  adds  that  a  pmdent  person  will  make  an 
inventory,  and  that  if  a  party  administer  without  doing  so,  the  law  will  suppose 
him  to  have  assets,  unless  he  repel  the  presumption;  and  Bum  says,  vol.  4,  tit. 
Wills,  V.  20,  p.  310,  8th  edit,  that,  if  an  inventory  be  not  made  according  to 
the  ecclesiastical  law  and  the  statute  21  H.  8,  o.  5,  s.  4,  yet,  by  the  practice  of 
the  courts,  if  it  be  properly  made  and  exhibited  in  due  time  on  the  oath  of  the 
executor,  it  shall  receive  credit,  and  the  party  exhibiting  be  freed  from  the 
burden  of  proving  its  tmth,  that  is,  that  the  deceased  had  no  more  goods ;  and 
the  proof  of  goods  having  been  omitted  shall  be  thrown  upon  the  legatary  or 
other  person  claiming  interest  in  the  goods  And  it  is  added,  that  by  the  oath 
here  mentioned  is  to  be  understood  the  oath  taken  at  the  time  of  probate 
granted ;  unless  another  inventory  on  oath  be  afterwards  called  for.  In  Orr  r. 
Kaines,  2  Yes.  sen.  193^  it  is  said,  that  an  executor  is  at  liberty  to  prove  that 
the  money  for  which  he  has  charged  himself  by  inventory,  never  came  to  his 
hands;  ♦which  shews  that  it  would  prima  fecie  be  binding.  In  Parsons  ^^^ 
V.  Hancock,  1  M.  &  M.  330,  it  appears  to  have  been  so  considered.  ^ 

g~*ASLKE,  J.  I  do  not  believe  that,  in  that  case,  the  inventory  was  exhibited  ti 
e  time  of  proving  the  will;  and  this  point  was  not  raised.]  In  2  §tarkie  on 
Evidence,  322,  it  is  said  that  "  In  proof  of  assets,  the  plaintiff  may  give  in 
evidence  the  inventory  of  the  personal  estate  of  the  deceased,  delivered  by  the 
defendant  in  the  Ecclesiastical  Court;"  and  "evidence  of  such  an  inventory  is 
sufficient  to  throw  it  on  the  executor  to  show  how  he  has  disposed  of  the  goods 
and  money  specified  in  the  inventory ;"  and  Ayliff  t;.  Ayliff,  Bull.  N.  P.  142,  b,, 
and  Giles  v,  Dyson,  1  Stark.  Rep.  32,  arc  cited.  [Parke,  J.  It  appears  from 
the  nature  of  the  disbursements  in  the  last  case,  that  the  inventory  could  not 
have  been  the  one  exhibited  at  the  time  of  proving  the  will.]  In  the  preseot 
case,  at  all  events,  the  inventory  was  exhibited  on  proving  the  will ;  it  was  that 
which  the  statute  binds  an  executor  to  put  in,  and  which  he  derives  a  benefit 
from  exhibiting.  Having  done  so  and  proved  the  will,  he  was  bound  to  see  to 
the  property.  Instead  of  turning  it  into  money,  he  voluntarily  allowed  the 
widow  to  continue  in  possession  of  it,  at  a  risk  of  any  loss  that  might  ensue. 
He,  therefore,  is  chargeable,  though  he  may  not  himself  have  received  the 
-profitfl,  Churchill  v.  Hopson,  1  Salk.  318,  Sadler  v.  Hobbs,  2  Bro.  C.  C.  114, 
Crosse  v.  Smith,  7  East,  246.  [Parks,  J.  In  the  last  case  the  monej  had 
actually  come  to  the  hands  of  the  party  whose  co-executor  misapplied  it.  Here 
Mills  had  ascertained  the  amount,  and  knew  that  Wright  was  disposing  of  it 
Bnt  it  is  sufficient  to  say,  that  the  inventory  itself  was  prima  ^acie  r^^i 
proof  of  assets  having  come  to  Mills's  hands.  There  was  some  evidence;  ^ 
and,  at  least,  it  was  not  rebutted.  The  amount  of  the  probate  stamp  has  been 
held  sufficient  proof  of  assets,  in  absence  of  any  answer  by  the  executor,  Foster 
V.  Blakelock,  6  B.  &  C.  328. 

StorkSy  Serjt.  and  Zc%,  contriL.  The  document  referred  to,  had  nothing  of 
the  character  of  an  inventory;  and  as  to  the  other  part  of  the  case,  there  was 
no  proof  of  Mills  having  taken  part  in  the  management  of  the  farm,  or  receiTed 
assets.  [PAap,  J.  The  learned  Judge  seems  to  have  thought  that  the  non- 
interference with  the  property  was  made  out,  and  to  have  put  the  case  merelj 
on  the  legal  inference  from  the  exhibition  of  an  inventory.]  He  can  only  be 
held  liable  on  the  assumption^  for  which  there  is  no  ground,  that  assets  actoalij 
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have  oome  into  his  poBsession.  In  Groese  y.  Smith,  7  East,  246,  the  ezecntor 
had  received  them.  That  the  amount  recoyerahle  against  an  executor,  on  plena 
administrayit  pleaded,  is  the  amount  of  assets  reaUy  in  his  hands,  was  held  by 
Lord  Mansfield  in  Harrison  y.  Beccles,  3  T.  R.  688 ;  and  the  principle,  that 
the  actual  receipt  of  assets  is  the  ground  of  liability,  is  recognized  in  Parsons 
V.  Hancock,  1  M.  &  M.  330.  But,  in  the  present  case,  the  learned  Judge  con- 
sidered the  question  of  fact  on  this  subject  as  concluded  by  the  exhibiting  of 
the  inventory. 

Dexman,  C.  J.  I  am  opinion  that  the  inventory  delivered  by  an  executor 
on  proving  the  will  is  not,  in  itself,  evidence  of  assets  having  oome  to  his 
^QM-i  hands :  and  *the  fact,  in  this  case,  of  Mills  havine  occasionally  gone  to 
"-^  the  farm,  is  not  sufficient  to  affect  him  with  liability  as  an  executor 
having  had  possession  of  the  property.  In  some  of  the  cases  cited,  it  does  not 
appear  that  the  inventory  relied  upon  was  that  which  is  delivered  by  the  execu- 
tor in  the  first  instance ;  in  one  it  was  clear,  from  the  items  of  disbursement 
and  other  circumstances,  that  the  inventory  was  one  subsequently  siven  in,  and 
relating  to  assets  received.  Then,  as  the  finding  of  the  jury  in  Uiis  case  was 
governed  by  the  presumption  supposed  to  arise  from  the  delivery  of  an  inven- 
tory, I  think  the  defendant  Mills  is  entitled  to  have  a  verdict  entered  for  him. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion ;  and  it  is  not  necessary  here  to 
consider  whether  an  inventory,  in  some  cases,  may  or  may  not  be  evidence  of 
assets  received :  it  was  not  so  under  the  circumstances  of  this  case.  It  was, 
indeed,  stated  here  that  nothing  came  to  the  hands  of  Mills;  but  I  do  not  agree 
in  the  general  proposition,  that  an  executor,  who  has  exhibited  an  inventory,  is 
boand  to  shew  that  he  received  no  assets ;  because,  even  if  that  did  not  appear, 
I  think  an  inventory,  exhibited  as  this  was,  would  be  no  evidence  against  him. 
An  executor  is  not  obliged,  before  proving  the  will,  to  go  into  any  distant 
conntj,  where  effects  of  the  testator  may  be,  to  ascertain  their  real  value;  it  is 
Enfficient  if  he  receives  such  inforniation  as  he  is  able  to  obtain,  and  then  exhi- 
bits an  inventory  to  shew,  as  hr  as  possible,  the  amount  of  the  property  to  be 
administered :  one  object  of  which  is,  to  ascertain  the  fees  to  be  taken  on  the 
probate,  pursuant  to  the  statute  21  H.  8,  c.  5.  There  may  be  goods  in  the 
*G631  ^*^^^  ^^  *  factor,  who  may  *prove  insolvent ;  it  cannot  be  said^  that  an 
•*  executor,  by  including  them  in  the  inventory,  charges  himself  with  them 
a?  assets.  I  was  not  present  at  the  decision  of  Foster  v.  Blakelock,  5  B.  &  0. 
328 ;  the  point,  in  that  case,  regarding  the  effect  of  a  probate  stamp,  as  prima 
fa^ie  evidence  of  assets,  does  not  seem  to  have  been  much  considered ;  and  the 
stamp,  in  such  a  case,  is  the  less  conclusive,  as  the  Stamp  Act,  55  G.  8,  c.  184, 
8  38,  requires  the  whole  value  of  the  estate  and  effects  to  be  sworn  to,  without 
deducting  any  thing  on  account  of  debts  due  from  the  deceased. 

Pabke,  J.  Assuming  that  the  inventory,  here,  was  exhibited  by  both 
defendants,  of  which  I  have  some  doubt,  it  could  be  only  prima  £acie  evidence. 
I  vill  not  say  whether  such  an  inventory  as  this  would  not  be  prima  facie  evi- 
dence, since  it  related  wholly  to  effects  which  were  upon  the  farm,  and  did  not 
include  any  debts.  But  if  so,  the  evidence  was  clearly  rebutted,  by  proof  that 
Mills  never  did,  in  feet,  take  possession.  To  say  generally,  that  the  mere  cir- 
camstance  of  having  joined  in  an  inventory  for  the  purpose  of  obtaining  pro- 
bate, renders  an  executor  liable,  would  be  going  further  than  is  warranted  1^ 
any  authority.  No  doubt,  it  was  rightly  hdd,  in  Crosse  v.  Smith,  7  East,  246, 
that  an  executor,  having  received  assets,  cannot  discharge  himself  by  paying  the 
money  over  to  his  co-executor.  Here,  however,  the  presumption  of  such  receipt 
i3  not  raised;  but,  on  the  contrary,  rebutted  by  tho  evidence.  The  point 
referred  to  as  decided  in  Poster  v.  Blakelock,  5  B.  &  0.  828,  does  not  appear  to 
»5^1  have  undergone  *much  discussion  there ;  and  I  cannot  concur  in  thai 
decision.  One  objection  is,  that  for  the  purpose  of  the  stamp  duty,  the 
ezecntor  must  include  in  the  amount  sworn  to,  debts  due  to  the  testate,  though 
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not  reooYered.     I  am  of  opinion,  that  in  the  present  case,  Mills  was  not  shewn 
to  be  rei^nsible,  and  that  he  was  entitled  to  a  verdict. 

Rule  absolute  to  enter  a  verdict  for  Mills. 


ROBERTS  t?.  DAVEY.    April  2S. 

Trespass  for  breaking  and  entering  the  lands  of  the  plaintiff;  and  sinking  pits.  Fin. 
that  before  the  plaintiff  had  anything  in  the  said  lands,  one  U.  was  seised  in  fee  of  oQi 
nndiyided  third  part  therein,  and,  by  indenture,  granted  to  B.  license  to  dig,  mine,  ic 
throughout  his  one  third  part,  with  liberty  to  erect  engines,  Ac,  for  the  term  of  twenty- 
one  years ;  that  before  the  expiration  of  the  term  the  grantee  died,  and  his  executrii 
became  legally  entitled  to  the  enjoyment  of  the  license,  and  because  she  could  not 
enjoy  it  so  fully  as  it  was  lawful  for  her  to  do  without  committing  the  supposed  ire?- 
passes,  the  defendant,  as  her  servant,  entered  upon  the  said  lands,  and  upon  the  piftin- 
tiff's  possession,  and  committed  the  same. 

Replication,  that  the  supposed  license  was  granted  subject  to  a  condition,  "that  if  the 
grantee,  his  executors,  &c.  should  neglect  to  work  the  mines  for  a  certain  time,  or 
should  fail  in  the  performance  of  all  or  any  of  the  coyenants,  then  and  from  thence- 
forth the  indenture  and  the  liberties  and  licenses  thereby  granted,  should  cea^e.  dettr- 
mine,  and  be  utterly  yoid  and  of  no  effect."  Ayerment,  that  the  grantee,  for  a  space 
of  time  exceeding  that  specified,  neglected  to  work  the  premises,  contrary  to  the  coDiii- 
tion,  and  the  license  thereby  became  utterly  yoid : 

Held,  on  general  demurrer  to  the  replication,  that  the  word  void  in  the  proTiso  meant 
vatdt^le  at  the  election  of  the  grantor,  and,  therefore,  that  it  was  necessarr  for  thr 
plaintiff  to  allege  that  the  grantor  or  some  person  claiming  under  him  (which  it  wv 
not  shewn  that  the  plaintiff  did)  had  by  some  act  evinced  his  intention  to  avoid  the 
license. 

Trespass  for  breaking  and  entering  the  lands  of  the  plaintiflp,  called  Carran- 
nell,  in  the  parish  of  Gwennapp,  in  the  county  of  Cornwall,  and  sinking  shafts, 
and  carrying  away  ore.  Plea,  that  on  the  7th  of  June  1821,  long  before  the 
said  time,  when,  &c.,  and  before  the  plainti£f  had  any  thing  in  the  said  lanis 
one  Stephen  Ustwicke  was  seised  in  fee  of  one  undivided  third  part  in  the  said 
lands ;  and  by  indenture  between  him  of  the  one  part,  and  John  Bullocke  of 
the  other  part,  he,  Ustwicke,  ^granted  to  Bullocke,  his  executors,  admin-  r^^ 
istrators,  and  assigns,  full  and  free  liberty,  license,  and  authority  to  dig,  i- 
mine,  and  search  for  tin,  tin  ore,  and  all  other  ores,  metals,  and  minerabwithip. 
throughout,  and  under  all  that,  his  one  third  part  undivided,  of  and  in  the  sail 
lands,  with  free  liberty,  license,  power,  and  authority  to  erect  such  engines  an<l 
buildings,  &c.  as  might  be  useful  and  convenient  in  the  use  and  exercise  of  such 
several  liberties,  licenses,  &c. ;  and  also  to  divert  and  use  waters  and  water- 
courses, for  the  purpose  of  working  such  engines,  and  to  make  new  leats  for 
carrying  o£f  water  for  the  like  purpose;  to  have  and  to  hold  the  libe^tie^i. 
licenses,  Ac.  thereby  granted  to  the  said  J.  B.  &c.  for  the  term  of  twenty-one 
years.  Averment,  that  before  the  expiration  of  the  said  term,  &o.,  to  vit,  od 
and  before  the  times  when,  &c.,  J.  B.  made  his  will,  and  appointed  one  Betsj 
Lovell  Bullocke,  his  wife,  executrix,  and  died ;  that  she  duly  took  upon  bemh 
the  execution  of  the  said  will,  and  became  and  was  legally  entitled  to  the  u>e, 
exercise,  and  enjoyment  of  the  liberty,  license,  and  authority  so  granted  by  iht 
said  indenture  to  Bullocke,  his  executors,  &c.  for  the  residue  of  the  tenn.  Tb 
plea  then  stated,  that  because,  without  committing  the  said  trespasses,  the  ?ai*i 
Betsey  Lovell  Bullocke  could  not,  at  the  times  when,  &c.  have  or  enjoy  tbv 
said  liberty,  license,  and  authority  so  fully  and  effectually  as  it  was  lawful  fnr 
her  to  do,  the  defendant,  as  her  servant  and  by  her  command,  entered  into  and 
upon  the  lands  in  which,  &c.  in  and  upon  the  plaintiff's  possession  thereof;  and 
committed  the  supposed  trespasses. 

fieplication,  that  the  supposed  liberty,  license,  and  authority  were  granted 
Bttbjeot  to  a  condition,  that  if  J.  B.,  his  executors,  Ac.  should,  at  any  time  or 
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^^Q-i  times,  neglect  effectually  to  work  the  said  premisesy  by  the  '^^id  sup- 
^  posed  indenture  granted,  for  any  time  or  times  exceeding  in  the  whole 
six  calendar  months  in  any  one  year  of  the  said  term^  or  should  not  work  effect- 
ually such  mine  or  mines,  and  the  yeins  and  lodes  discovered,  or  to  be  disoov- 
ercd,  within  the  said  premises,  xmless  hindered  by  unavoidable  accident,  or  should 
fail  in  the  performance  of  ail  or  either  of  the  covenants,  &c.  in  the  said  sup- 
posed indenture  contained,  then  and  from  thenceforth,  that  supposed  indenture, 
and  the  liberties,  licenses,  powers,  and  authorities  thereby  granted,  and  every  of 
them,  should  cease,  determine,  and  be  utterly  void  and  of  no  effect  to  all  intents 
and  purposes.  The  replication  then  averred,  that  J.  B.  in  his*  lifetime,  and  the 
executrix  afterwards,  for  a  space  of  time  exceeding  in  the  whole  six  calendar 
months,  &o.,  neglected  effectually  to  work  the  said  premises  by  the  said  sup- 
posed indenture  granted,  he  the  said  J.  B.  not  havine  been  during  the  said  time 
hindered  by  unavoidable  accident,  contrary  to  the  condition  of  the  said  indenture, 
and  true  intent  and  meaning  thereof,  whereby  the  said  supposed  indenture,  and 
the  said  supposed  liberty,  license,  and  authority,  long  before  the  committing  of 
the  trespasses  mentioned  in  the  plea,  to  wit,  on  the  8th  December  1822,  cea»sd^ 
determined,  and  became  and  were  utterly  void  and  of  no  effect. 

General  demurrer  and  joinder. 

FoUetfin  support  of  demurrer.  The  instrument  set  out  on  the  record  is  a 
license  granted  by  Ustwicke  before  the  plaintiff  had  any  interest  in  the  land  in 
question;  and  the  latter,  in. his  replication,  without  connecting  himself  with 
♦BG"!  Ustwicke,  or  shewing  any  authority  from  *him,  or  any  person  claim- 
^^  ing  under  him,  states  merely  that  Bullocke  had  not  performed  certain 
covenuits  in  the  lease,  and  that  the  lease  therebv  became  void.  It  follows, 
therefore,  that  if  the  license  be  not  absolutely  void,  but  voidable  only  at  the 
option  of  the  grantor,  the  replication  is  bad.  Now  Doe  dem.  Bryan  v.  Banks, 
4  B.  &  A.  401,  shews  that  a  lease  with  a  proviso  similar  to  that  in  this  license 
ia  Toidable  only  at  the  option  of  the  lessor.  There  the  lease  was  of  coal  mines 
for  ninety-nine  years,  reserving  a  royalty  rent  for  every  ton  of  coals  raised,  and 
a  proviso  that  the  lease  should  be  void  to  all  intents  and  purposes  if  the  tenant 
should  cease  working  at  any  time  for  two  years ;  and  it  was  held  that  the  true 
construction  of  the  proviso  was,  that  the  lease  was  only  voidable  at  the  option 
of  the  lessor.  In  Arnsby  v.  Woodward,  6  B.  &  C.  519,  the  proviso  was,  '^  that 
if  the  rent  should  be  in  arrear  for  twenty-one  days  after  demand  made,  or  if  any 
of  the  covenants  should  be  broken,  the  term  thereby  granted,  or  so  much  thereof, 
as  should  be  unexpired,  should  cease,  determine,  and  be  wholly  void ;  and  it 
should  be  lawful  for  the  landlord  to  enter  and  the  same  to  hold  to  his  own  use, 
and  expel  the  lessee.'^  It  was  held  that  this,  in  the  event  of  a  breach  of  cove- 
nant, made  the  lease  voidable  and  not  void ;  and  that  the  landlord  was  bound 
to  enter  in  order  to  take  advantage  of  the  forfeiture,  and  that,  not  having  done 
so,  he  waived  the  forfeiture  by  a  subsequent  receipt  of  rent.  In  Rede  v.  Farr, 
6  M.  &  S.  121,  there  cited,  it  was  held  that  such  a  proviso  did  not  make  the  lease 
voidable  by  the  lessee,  on  the  principle  that  a  party  shall  never  take  advantage 
"^6681  ^^  ^^^^  *wrong.  If  it  might  be  determined  at  the  option  of  the  person 
-'  in  possession,  the  landlord  might  thus  be  deprived  of  the  benefit  of  all 
the  eovenante :  and  if  a  stranger,  like  the  plaintiff,  could  treat  it  as  void,  the 
landlord  might  be  deprived  of  a  beneficial  rent  when  he  and  the  tenant  were 
agreed  that  the  lease  should  continue.  The  result  of  the  authorities  is,  that  the 
difference  supposed  formerly  to  exist  between  leases  for  lives  and  for  years,  as 
to  the  necessity  of  an  entry  to  avoid  the  lease,  no  longer  exists.  That  being  so, 
it  follows  that  in  order  to  avoid  this  license  the  grantor  or  some  one  in  privity 
with  him  should  either  have  entered,  or  done  some  act  shewing  his  intention  to 
determine  the  license. 

J^tmy,  contrd.  The  instrument  set  out  upon  the  record,  passed  to  the  grantee 
no  interest  in  the  soil,  but  a  mere  easement  in  it.  It  is  not  a  lease ;  but  con- 
tains a  mere  license  to  dig  and  search  for  minerals,  subject  to  a  condition ;  Doe 
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dem.  Hanlej  v.  Wood,  2  B.  &  A.  724.  The  oonsideration  of  the  grant  was  the 
Tender  of  the  ores.  The  performance  of  that  condition  goes  to  the  whole  considera- 
tion of  the  grant,  and,  as  in  any  case  of  mntual  and  dependent  covenants,  most 
haye  been  ayerred  in  pleading  by  the  grantee,  for  the  purpose  of  enforcing  such 
grant :  1  Wms.  Saundere,  320,  d,  b.  4.  Here,  if  there  be  no  performance,  the  whole 
profit  of  the  subject-matter  of  the  grant  will  be  lost  to  the  lord  for  the  whole  term. 
Then,  this  being  a  license  for  a  term  of  years,  to  dig  for  minerals,  subject  to  a 
condition  that  it  should  be  void  on  the  grantee's  neglecting  to  work  the  ^^^ 
mines  for  the  time  therein  mentioned,  *it  became,  on  such  neglect,  ab-  I- 
Bolutely  void;  and  not  merely  yoidable  at  the  option  of  the  grantor.  £?eQ  a? 
to  leases,  there  is  a  distinction  in  this  respect  between  leases  for  liyes  and  for 
yeara.  In  the  former,  if  the  tenant  be  guilty  of  any  breach  of  the  conditioD  of 
re-entry,  the  lease  is  only  yoidable,  and  not  determined  until  the  lessor  re-enteri, 
or  brings  an  ejectment  for  the  forfeiture ;  but,  in  a  case  of  a  lease  for  years,  it 
is  absolutely  determined  by  the  breach.  1  Wms.  Saund.  287,  c,  note  16.  Id 
the  cases  cited  on  the  other  side,  the  leases  were  undoubtedly  for  years ;  but 
they  passed  an  interest  in  the  land,  and  not  as  this  grant  does,  a  mere  easement  k 
it.  In  Arnsby  y.  Woodward,  6  B.  &  C.  519,  there  was  a  clause  of  re-entrj  super- 
added to  the  proyision  for  ayoidance,  and  the  Court  held  that  both  were  to  be  con- 
strued together,  as  amounting  only  to  a  power  of  determining  the  lease  by  re-eotrj, 
and  that  a  subsequent  acceptance  of  the  rent  was  a  recognition  of  a  lease  still  tub- 
sisting.  In  Doe  dem.  Bryan  y.  Bancks,  4  B.  &  A.  401,  a  tenant  attempted  to  insL^ 
on  a  forfeiture  created  by  his  own  act,  and  thereby  to  conyert  the  term  into  a  jeariy 
tenancy ;  but  the  Court  held,  that  t^e  lease  did  not  become  yoid,  unless  the  land- 
lord thought  fit  to  make  it  so ;  and  there  was  a  subsequent  receipt  of  rent  In 
Bede  y.  Farr,  6  M.  &  S.  121,  a  proyiso  for  ayoidance  on  nonpayment  of  rent  iras 
held  not  to  enable  the  lessee  to  yacate  the  lease }  and  that  upon  the  principle  th&t 
a  party  cannot  take  adyanta^  of  his  own  default.  Here  the  plaintiff,  who,  in  tbe 
pleadings,  is  admitted  to  be  in  lawful  possession,  stands  in  the  situation  of  tbe  ori- 
ginal srantor.  [Denman,  C.  J.  That  does  "hdot  appear.  It  is  consistent  ^^^c^ 
with  the  facts  stated  in  the  pleadings,  that  the  plaintiff  may  be  the  owner  ^ 
of  the  other  two-thirds.  Parks,  J.  Possession  is  not  sufficient,  pro?ided  it  be 
necessary  that  some  one  in  privity  with  the  grantor  should  haye  done  an  act  to 
determine  the  license.]  No  entry  or  claim  by  the  grantor,  or  any  person  cUini- 
ing  under  him,  was  necessary  to  determine  this  license.  A  license  lies  only  in 
ffrant,  and  not  in  liyery ;  and,  therefore,  re-entry  is  not  necessary  to  determine 
it.  There  is  a  distinction  between  a  condition  annexed  to  a  freehold  lease  and 
one  annexed  to  a  lease  for  yeara.  A  lease  for  life  cannot  commence  by  woni^ 
without  other  circumstances,  yiz.  liyery  and  seisin,  and  therefore  shall  not  be 
determined  without  entry ;  but  a  lease  for  years  may  begin  by  words  witbont 
entry,  and  may  be  determined  by  words  without  entry.  Browning  r.  Bestra, 
Plowden,  135,  136 ;  1  Wms.  Saund.  287,  c.  note  16 ;  and  Co.  Litt.  214,  b.  i> 
to  the  same  effect.  And  when  the  land  itself  remains  in  the  possession  of  thf^ 
ffrantor,  no  entry  or  claim  by  him  is  necessary  to  determine  the  grant.  In  Co. 
Litt.  218,  a,  it  is  said,  <<  if  I  grant  a  rent-charge  in  fee  out  of  my  land  up^o 
condition,  there,  if  the  condition  be  broken,  the  rent  is  extinct  in  my  land, 
because  I  (that  am  in  the  possession  of  the  land)  need  make  no  claim  upon  tbe 
land,  and,  therefore,  the  law  shall  adjudge  the  rent  yoid  without  any  claim." 
In  Digges's  case,  1  Rep.  174,  5th  edit.,  it  is  said  to  hayo  been  agreed  in  20  £• 
4,  18  and  19  a,  that  <<  if  a  feoffment  be  made  upon  collateral  condition,  sn^ 
before  the  condition  performed  the  feoffee  leases  it  to  the  feoffor,  if  afterwanb 
the  feoffee  doth  not  perform  the  condition,  the  land  shall  be  in  the  feoffor  r«gy^ 
immediately  ^without  entry  or  claim,  because  he  himself  is  in  possession  '■ 
o/the  land.  So  if  a>yillein  purchases  rent  which  is  issuing  out  of  the  lord's 
land,  it  shall  be  in  the  lord  without  entry  or  claim  of  the  loi^ ;  for  if  he  ahouM 
make  an  entry  or  claim,  it  ought  to  be  upon  the  land,  and  that  it  is  not  neces- 
sary when  he  himself  is  seised  (hereof  J*     The  necessity  of  an  entry  depends  on 
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the  wording  of  the  condition.  ''  IS  the  words  be,  that  upon  the  doing  of  an  act 
the  reYcraioner  may  enter,  there  must  be  an  entry  to  ayoid  the  estate ;  bat  if 
the  estate  be  granted  npon  condition  that  if  the  grantee  do  such  an  act  the  estate 
shall  thereupon  immediately  cease  and  determine,  then  no  entry  is  necessary;" 
per  Bayley,  J.  in  Fenn  dem.  Matthews  v.  Smart,  12  East,  448. 

Denman,  G.  J.  There  is  nothing  to  connect  the  plaintiff  with  Ustwicke,  and 
it  is  possible  he  may  haye  come  in  by  title  inconsistent  with  that  of  Ustwicke, 
who  had  only  a  third  part  in  the  lands.  Assuming,  however,  that  it  had 
appeared  that  he  represented  the  srantor  of  the  license,  I  think  it  quite  clear, 
according  to  Doe  v.  Baneks,  4  B.  &  A.  401,  and  on  the  wording  of  this  grant, 
that  it  was  neoessary  for  him  to  have  done  some  act  shewine  nis  intention  to 
determine  the  license ;  until  such  act  were  shewn,  it  continued  in  force. 

LnTLBDAUB,  J.  The  replication  cannot  be  supported;  it  seems  to  me  that, 
according  to  Doe  v.  Baneks,  4  B.  &  A.  401,  this  instrument  was  liable  to  be 
rendered  Toid  only  at  the  election  of  the  grantor.  If  it  had  been  a  freehold 
tcnt)^  ^^tMe  of  land  subject  to  a  condition  '''that  it  should  be  void  on  non-per< 
^-^  formance  of  covenants,  it  would  have  been  necessary  for  the  lessor  to 
avoid  it  by  entry;  or,  if  that  were  impossible,  by  claim.  This  instrument  is  a 
mere  license  to  dig,  and  did  not  pass  the  land.  An  actual  entry,  therefore,  was 
mmecea^iry  to  avoid  it ;  but  by  analogy  to  what  is  required  to  be  done  in  order 
to  determine  a  freehold  lease,  which,  by  the  terms  of  it,  is  to  be  void  on  the  non- 
performance of  covenants,  it  seems  to  follow  that,  to  put  an  end  to  this  license, 
the  grantor  should  have  given  notice  of  his  intention  so  to  do.  The  giving  of 
Bach  notice  in  the  ease  of  an  instrument  like  this  is  equivalent  to  an  entry  or 
claim  by  the  grantor  of  a  freehold  estate  to  which  a  condition  is  annexed.  Till 
such  notice  were  given,  the  right  of  possession  in  those  claiming  under  the 
license  was  so  &r  continued  that  the  plaintiff,  who,  for  any  thing  ^at  appears, 
was  a  stranger  to  Ustwicke,  could  not  take  advanti^^e  of  the  breach  of  condition. 
If  the  plaintiff  had  set  out  his  title,  and  shewn  that  he  claimed  under  Ustwicke, 
the  case  might  then  be  different 

Parks,  J.  The  question  is,  upon  the  construction  of  this  instrument, 
whether  the  grant  is  void,  or  voidable  only  on  the  default  in  question.  If  it  be 
void,  the  plaintiff  is  entitled  to  judgment;  if  it  be  voidable  only,  then,  as  it  does 
not  appear  that  the  grantor  did  any  act  amounting  to  an  exercise  of  his  option, 
the  defendant  is  entitled.  It  is  not  necessary  to  decide  whether  the  word  void 
means  voidable  by  entry,  or  voidable  by  any  other  act,  shewing  the  election  of 
the  grantor,  beoause  in  either  case.  Doe  v,  Baneks,  4  B.  &  A.  401,  shews  that  a 
1:^^91  *lea8e  containing  such  a  proviso  is  not  void  at  all  events,  and  that  a  breach 
-'  of  it  cannot  be  taken  advantage  of  by  a  stranger,  which  the  plaintiff  here 
most  be  taken  to  be,  for  we  cannot  infer  any  privity  between  him  and  Ustwicke. 
He  must  be  taken  on  these  pleadings  to  be  in  lawful  possession,  but  he  may 
hare  been  so  as  the  owner  of  the  other  two  third  parts;  in  order  to  avoid  the 
license,  it  ought  to  have  been  shewn  that  Ustwicke,  or  somebody  claiming  under 
him,  had  done  some  act  to  determine  it.  That  not  being,  shewn  the  replication 
i^  bad,  and  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


MEAGER  t;.  SMITH.     April  2i, 

Defendant  paid  money  into  Court  in  an  action  for  work  and  labour  generally,  where  full 
particulars  were  annexed  to  the  record.  The  plaintiff  proved  the  work  mentioned  in 
the  particulars  to  have  been  performed  on  the  property  of  G.,  by  the  order  of  M.,  and 
^^e  evidence  to  shew  that  M.  was  authorized  by  the  cfefendant,  and  also  proved  acts 
done  by  the  latter,  which  it  was  contended  were  a  recognition  of  his  own  liability  for 
the  work.  The  Judge  left  to  the  jury,  whether  sufficient  money  had  been  paid; 
whether  the  defendant  had  ratified  M.'s  order,  and  to  what  extent?    The  jury  having 
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found  for  the  defendant,  declared,  in  answer  to  a  question  from  the  Jndge,  that  M.  had 
no  authority  to  bind  the  defendant.  The  Court,  Parke,  J.  dubitante,  refused  to  disturb 
the  verdict,  it  not  distinctly  appearing  that  the  opinion  last  expressed  by  the  juiy  was 
the  ground  of  their  verdict. 
Held,  per  Littledale  and  Parke,  Js.,  that  payment  into  Court  shews  only  a  li&bilitr  for 
some  work  and  labour,  and  is  merely  evidence  which  may  be  coupled  with  other  facu, 
so  as  to  shew  a  partial  or  total  liability  on  the  particular  claim ;  and  that  the  effect  of 
such  payment  is  not  altered  in  this  respect  by  the  rule  of  Trin.  1  W.  4,  which  requires 
a  particular  of  demand  to  be  annexed  to  the  declaration. 

Assumpsit  for  work  and  labour ;  money  counts,  and  account  stated.  Plea, 
non-assumpsit.  At  the  trial,  before  BoUand,  B.,  at  the  Glamorganshire  spiing 
assizes,  1882,  it  appeared  that  the  defendant  resided  near  Swansea,  and  was  ik 
correspondent  of  5lessrs.  Gautier  and  Dubois,  who  were  merchants  residing  at 
Brest.  In  the  year  18dl,  a  vessel  belonging  to  Messrs.  Gautier  and  Dabois 
arrived  at  Swansea,  to  be  laden  by  the  defendant.  She  was  laden  accordingly, 
but  in  quitting  the  *port,  she  took  the  ground  and  sustained  considerable 


The  vessel  was  repaired  by  the  plaintiff,  who  now  sued  the 
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defendant  for  such  repairs.  The  plaintiff,  in  the  bill  of  particulars  annexed  to 
the  record,  enumerated  specifically  the  repairs  done  to  the  vessel,  and  charged 
the  defendant  with  165Z.,  and  credited  him  with  a  payment  of  70Z.,  the  baknce 
being  95/.  The  defendant  paid  10/.  into  Court  generally.  In  order  to  fix  the 
liability  upon  the  defendant,  it  was  proved  that  a  person  named  Mills  bd 
directed  the  repairs  to  be  done ;  and  evidence  was  given  of  the  general  connec- 
tion of  Mills  with  the  defendant,  and  of  acts  on  the  part  of  the  defendant,  which 
were  insisted  upon  as  shewing  a  recognition  of  his  own  liability  in  respect  of  the 
work.  The  learned  Judge  left  two  questions  to  the  jury :  first,  whether  sufficient 
money  had  been  paid  into  Court  to  satisfy  the  balance  remaining  due  for  reagon- 
able  repairs;  and,  if  not,  secondly,  whether  the  defendant  had  by  his  own  acts 
ratified  the  order  given  by  Mills,  and,  supposing  him  to  have  done  so  at  all, 
whether  the  ratification  extended  to  repairs  sufficient  to  carry  the  balance  beyond 
the  amount  paid  into  Court.  The  jury  found  a  verdict  for  the  defendant.  Upon 
this,  at  the  suggestion  of  the  plaintiff's  counsel,  the  defendant's  counsel  object- 
ing, the  learned  Judge  asked  the  jury,  whether  they  considered  that  Mills  had 
no  authority  to  bind  the  defendant,  or  that  the  money  paid  into  Court  vas 
sufficient  to  cover  the  balance  due  ?  The  jury  answered,  that  they  were  of 
opinion  that  Mills  had  no  authority  to  bind  the  defendant.  In  Easter  term 
1832,  John  Evans  obtained  a  rule  to  shew  cause  why  there  should  not  be  a  new 
trial,  on  the  ground  that  the  payments  made  were  admissions  of  Mills's  aothotitj 
to  bind  the  "Nicfendant ;  and  that,  therefore,  the  jury  had  found  a  verdict  ^r^ 
on  false  grounds.  *■ 

Maule  and  E,  V,  Williams  now  shewed  cause.  The  question  was  properlj 
left  to  the  jury.  It  is,  however,  true  that  if  the  jury  had  expressly  found  a  fact 
inconsistent  with  their  general  verdict,  the  verdict  could  not  have  been  sup- 
ported. But  it  is  not  so  if,  as  here,  they  merely  find  a  fact  which  is  of  itself 
sufficient  to  support  the  verdict.  Besides,  the  payment  into  court  is  not  concla- 
sive  evidence  of  the  liability  or  authority.  In  cases  where  the  declaration  sets 
out  a  special  contract,  the  defendant  has  express  warning  as  to  the  nature  of  the 
claim,  before  he  pays  the  money  into  court.  But  it  could  not  be  maintained 
that,  if  the  declaration  contained  only  a  common  count  for  goods  sold  and  deli- 
vered, and  money  were  paid  into  court,  the  plaintiff  might  establish  a  c&se  by 
simply  shewing  that  some  goods  were  delivered  to  a  third  party.  It  will  be 
said  that,  in  the  present  case,  only  one  claim  has  been  shewn  to  exist,  and  that 
the  payment  must  be  applied  to  this  one.  But  suppose  work  and  labour  had 
been  performed  for  the  defendant  four  or  five  years  ago,  to  the  amount  of  10/., 
the  payment  might  have  been  made  with  respect  to  that  work.  The  plaintiff 
cannot  use  the  payment  as  conclusive  proof  of  the  defendant's  liability  for  anj 
work  which  the  plaintiff  may  have  performed  at  any  time  or  placo.  It  might 
as  well  be  treated  as  proof  of  the  execution  of  any  written  special  agreement 
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whi^h  the  plaiotiff  might  allege  to  have  been  made.  Besides,  there  are  two 
questioDs  here ;  first,  whether  the  defendant  be  liable  at  all,  and,  if  he  be,  then, 
^.^^  ^secondly,  to  what  extent  he  is  liable.     At  moat,  the  payment  of  lOZ. 

'  ^  admits  the  liability  to  that  extent  only.  In  Seaton  v.  Benedict,  5  Bing. 
32,  Gaselee,  J.  says,  ^'  Payment  into  court  generally,  in  assumpsit,  admits  no- 
thing beyond  the  amount  of  the  sum  paid  in.  Where,  indeed,  there  is  a  special 
contract,  the  payment  into  court  admits  that  contract }  but  where,  as  in  the  com- 
mon indebitatus  assumpsit,  the  demand  is  made  up  of  several  distinct  items, 
the  payment  admits  no  more  than  that  the  sum  paid  in  is  due."  The  plaintiff 
might  have  authorised  repairs  to  the  extent  covered  by  the  10/.,  or  he  might 
mean,  although  not  actually  liable,  to  assent  to  the  liability  to  that  extent ;  but, 
beyond  that,  to  recur  to  his  legal  rights.  And  the  jury  may  have  answered  the 
question  in  either  sense.  As  to  the  payment  for  which  the  plaintiff  gives  credit 
in  his  particulars,  the  70/.  is  not  shewn  to  have  been  paid  by  or  on  behalf  of 
the  defendant ;  and,  even  if  that  were  shewn,  he  might  have  paid  it  as  agent  of 
Gautier  and  Dubois.  But  in  fact  the  giving  of  the  credit  amounts  only  to  an 
admission  on  the  part  of  the  plaintiff. 

Jofin  Evans  and  WhUcomhe  contri.  The  defendant,  by  his  payment  into 
Coart  admits  that  there  was  something  due  upon  the  repairs ;  and  all  that  the 
jury  ought  to  have  considered  was  the  amount  due.  Such  a  case  as  this  must, 
since  the  late  rule  of  Court,  (Trin.  1  W.  4,  2  B.  &  Ad.  788,)  be  treat<jd  exactly 
as  if  the  declaration  set  forth  the  items  contained  in  the  bill  of  particulars,  the 
latter  being  now  a  part  of  the  record.  The  language  used  by  Tindal,  C.  J.  in 
^g--,  Macarthy  v.  Smith,  8  Bing.  146,  shews  that  the  parties  go  to  ♦trial  upon 
'•^  the  understanding  that  the  complaint  on  the  record  amounts  to  neither 
more  nor  less  than  the  claim  made  in  the  bill  of  particulars.  The  direction  of 
the  learned  judge  is  also  wrong.  He  left  it  to  the  jury  to  say  whether  there 
was  a  liability  beyond  the  sum  paid.  But  there  could  not  be  a  shifting  liability  ] 
the  defendant  must  have  been  liable  to  the  whole  demand  or  to  no  part  of  it. 
Again,  the  direction  to  the  jury  was  such  as  to  induce  them  to  suppose  that  the 
defendant's  liability  rested  simply  on  Mills's  right  to  bind  him ;  whereas  there 
were  independent  act«  shown  to  have  been  done  by  the  defendant  which  of  them- 
selves amounted  to  a  recognition  of  liability. 

Denman,  C.  J.  This  rule  must  be  discharged.  I  think,  substantially,  all 
the  material  points  were  submitted  to  the  jury.  I  had  rather,  indeed,  that  it 
hod  not  been  left  as  a  question  whether  Mills  had  any  authority  at  all  to  bind 
the  defendant,  because  there  were  acts  of  recognition  independent  of  any  thing 
done  by  Mills,  which  tended  U}  show  the  defendant's  liability.  But  it  was  very 
proper  that  the  jury  should  be  desired  to  consider  whether  that  authority  ex- 
ti^nded  beyond  the  sums  paid.  And,  if  it  did  not  go  beyond  that,  then  it  be- 
came a  proper  question  whether,  and  how  far,  the  defendant  by  his  own  acts 
had  made  himself  liable  to  the  demand.  These  questions  were  all,  in  substance, 
left  to  the  jury,  and  they  found  a  verdict  for  the  defendant.  After  the  verdict, 
the  jury,  in  answer  to  the  question  put,  negatived  the  authority  of  Mills 
altogether.  But  it  does  not  follow,  that  the  jury  founded  their  verdict  upon  this 
helief;  it  may  may  have  rested  upon  one  of  the  other  grounds.  Where  a  ver- 
^6781  ^^^^  ^^  returned  upon  a  proper  summing  up,  ♦and  an  endeavour  is  made 
-•  afterwards  to  disturb  that  verdict  by  reference  to  something  which  has 
<>perated  on  the  minds  of  the  jury,  it  must  be  shewn  distinctly  that  they  went 
upon  that  in  giving  their  verdict.     Here  that  is  not  the  case. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  The  payment  of  money  into 
Court  may  under  some  circumstances,  amount  to  an  admission  of  liability.  It 
cannot  be  construed  only  as  a  purchase  of  peace,  unless  there  be  a  stipulation  of 
that  sort  at  the  time  of  the  payment ;  which  does  not  take  place  when  money 
is  merely  paid  into  court.  In  that  case  it  amounts  only  to  a  formal  admission 
of  the  defendant  by  his  attorney,  that  so  much  is  due  on  a  claim  of  the  nature 
expressed  in  the  declaration )  that  is,  in  the  present  case,  for  work  and  labour. 
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It  is  no  more  an  admission  of  liability  than  if  a  payment  had  been  made  on  a 
similar  account  before  action  brought.  In  the  present  case,  it  did  not  necee- 
sarily  follow  from  the  payment  that  this  work  and  labour  should  have  been  per- 
formed upon  the  vessel.  Nor  did  it  shew  a  liability  of  any  sort  upon  the  sum 
paid  in.  Now  the  liability,  according  to  the  case  on  behalf  of  the  plaintiff,  rests 
not  in  any  interest  of  the  defendant  in  the  vessel  repaired,  but  in  directions 
given  by  him.  So  that  it  becomes  material  to  ascertain,  whether  the  admidsion 
of  liability  extends  to  the  whole,  or  to  how  much  of  the  claim.  It  may  appear, 
either  that  there  was  an  authority  to  the  extent  only  of  the  money  paid,  or 
that  there  was  an  authority  to  the  whole  extent  of  the  work  performed. 
the  defendant  might  be  willinj  to  undertake  a  liability  for  a  partial  repair, 
though  not  for  a  general  one.  That  is  a  question  for  the  jary.  It  is,  howcTer, 
*urged  on  the  part  of  the  plaintiff  that,  since  the  new  rule,  the  case  must  ^^^^ 
be  treated  as  if  the  particulars  of  demand  were  a  part  of  the  declaration ;  *■ 
for  instance,  if  the  declaration  had  alleged  certain  work  performed  on  the  bov- 
sprit,  and  so  on.  I  cannot  agree  to  this,  so  far  as  regards  the  effect  of  payment 
of  money  into  Court.  It  might  be  that  the  full  particulars  were  not  originailj 
annexed  to  the  record,  and  in  that  case,  there  being  only  a  claim  for  work  and 
labour  in  the  first  instance,  the  defendant  might  choose  to  admit  that  he  owed 
10/.  for  some  work  and  labour,  and  pay  that  sum  into  Court,  and  afterwards 
might  demand  full  particulars,  which,  when  delivered,  might  contain  what  he 
considered  new  causes  of  action.  For  this  reason,  I  think  it  safer  to  adhere  to 
the  rule,  that  the  payment  of  money  into  Court  does  not  bind  the  defendant  to 
admit  the  particulars  of  the  demand  and  that  the  particulars  are  not  neces- 
sarily connected  with  the  payment.  I  am  of  opinion,  therefore,  that  the  ques- 
tion was  properly  left  to  the  jury.  The  liability  would  be  established  bj  Mills 
having  authority,  or,  in  default  of  that,  by  the  defendant  ratifying  the  engage- 
ment ;  and,  if  the  liability  existed,  the  question  would  be,  how  far  it  extended. 
Parke,  J.  I  am  not  satisfied  that  the  jury  have  found  their  verdict  on  the 
right  ground ;  and,  if  the  matter  depended  upon  me,  I  should  send  the  case  to 
a  second  trial.  The  jury,  in  answer  to  the  question  put  to  them  after  the  ver- 
dict, negatived  Mills's  authority,  and  from  the  mode  in  which  the  question  was 
put,  and  their  answer  to  it,  I  should  infer  that  they  founded  their  verdict  alto- 
gether upon  Mills's  want  of  authority ;  whereas  it  is  clear,  that  he  might  have 
had  none,  and  yet  the  *defendant  have  been  liable  to  their  demand.  Un-  ^^^q 
der  these  circumstances,  I  should  have  wished  the  case  to  have  gone  to  a  ^  ^ 
second  trial,  that  the  jury  might  have  decided  upon  both  questions;  first 
whether  Mills  had  authority  to  bind  the  defendant;  and  secondly,  in  default  of 
that  authority,  whether  the  defendant  had  rendered  himself  liable,  by  his  own 
acts,  to  a  greater  amount  than  the  money  paid  into  Court.  With  regard  to  the 
effect  of  payment  of  money  into  Court,  there  is  no  doubt,  but  that  if  sneh  a 
payment  is  made  on  a  count  alleging  a  special  contract,  it  operates  as  an  admis- 
sion of  that  contract :  if  on  a  general  indebitatus  count  for  work  and  labour,  or 
the  like,  on  which  the  plaintiff  might  recover  for  one  or  more  distinct  contractus 
it  operates  as  an  admission  of  a  liability  to  that  amount,  on  some  one  or  more 
of  such  contracts :  its  effect,  in  both  cases,  is  the  same  as  if  a  payment  had  been 
made  by  the  defendant  to  the  plaintiff  of  the  like  sum  before  action  brougbt. 
But  in  that  case,  supposing  it  had  clearly  appeared  in  evidence,  that  there  wa^' 
in  reality  one  entire  indivisible  contract  in  question  between  the  parti«,  to 
which  the  payment  must  necessarily  be  referred,  such  payment  would  have 
operated  as  an  admission  of  that  contract,  leaving  it  open  to  the  defendant  to  mm 
out  his  defence  as  to  the  unsatisfied  part  of  it :  and,  in  like  manner,  the  paj- 
ment  into  Court  on  a  general  indebitatus  count  for  several  things^  may,  I  con- 
ceive, in  some  cases,  coupled  with  the  evidence,  have  the  effect  of  an  admission 
of  a  particular  contract.  I  do  not  mean  to  say,  that  the  payment  would  have 
had  that  effect  in  the  present  case :  but  as  the  only  transaction  in  question  be- 
tween the  parties  was,  the  demand  for  the  repairs  of  the  ship  on  one  particular 
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i^ayi  occasion,  the  payment  of  money  into  Court  would  certainly  have  *had 
-*  the  effect  of  an  admission  of  liability  to  a  part  of  that  demand :  the  de- 
fendant being  at  liberty  to  contend  that  he  had  not  made  himself  liable  beyond 
that  amount.  I  cannot  help  thinking,  that  the  jury  haye  proceeded  on  a  wrong 
ground ;  and  that  they  have  not  taken  into  consideration  at  all  the  acts  of  the 
defendajit  as  tending  to  establish  his  liability,  but  that  they  have  inquired  only 
whether  Mills  was  the  agent  of  the  defendant ;  and  assumed  that,  unless  he 
were,  the  defendant  would  not  be  liable.  On  that  account  a  new  trial  would 
have  been  more  satisfactory  to  my  mind.  Rule  discharged. 


EVERETT  V.  YOUELLS.    April  24. 

The  deliTery  of  food  to  a  juiymftii,  after  the  jury  were  shut  up  to  consider  of  their  ver- 
dict, is  no  ground  for  setting  the  verdict  aside,  if  it  do  not  appear  that  snch  refi^shment 
was  supplied  bj  a  party  to  the  cause,  or  that  it  was  delivered  to  a  juryman,  whose 
holding  out  decided  the  event. 

Affidavits  of  jurymen  are  admissible  as  to  matters  which  pass  openly  in  Court,  but  where 
there  is  a  Judge's  report  on  the  same  points,  that  is  conclusive. 

This  was  an  action  of  aa^umpsit,  on  a  warranty  of  sheep,  tried  before 
Yaughan,  B.,  and  a  special  jury,  at  the  Norfolk  spring  assizes,  1832.  The  ver- 
dict was  for  the  defendant.  Storks  Serjt.,  in  Easter  term,  1832,  (April  19th), 
moyed  for  a  rule  to  shew  cause  why  there  should  not  be  a  new  trial(a) ;  first, 
on  the  ground  that  the  verdict  was  against  evidence ;  and  secondly,  on  affidavits. 
By  the  first  of  these,  it  appeared  that  the  trial  began  in  the  afternoon  of  Fri- 
day, the  23d  of  March,  and  occupied  the  rest  of  that  and  all  the  following  day; 
that  on  Saturday  evening,  at  eight  o'clock,  the  jury  retired  from  the  box  to 
*88^1  ^^^^'  ^^^^  verdict,  *and,  not  agreeing,  were  shut  up  till  the  following 
-*  morning ;  and  that  about  three  hours  after  they  were  shut  up,  a  servant 
of  J.  A.,  Esq.,  the  foreman,  conveyed  a  sandwich  to  him  by  stratagem.  The 
second  affidavit  (by  the  plaintiff's  attorney),  stated  the  deponent's  information 
and  belief,  that  about  ten  o'clock  on  the  Sunday  morning,  the  jury  had  an  inter- 
view with  the  Judge,  who  then  observed  to  them  on  the  subject  of  their  verdict, 
^'  that  concession  ought  to  be  made  by  the  minority  to  the  majority ;  shortly 
after  which,  they  agreed  to  find  for  the  defendant;  and  the  deponent  said  he  was 
informed  and  believed,  that  in  consequence  of  the  Judge's  explanation,  and  of 
exhaustion  for  want  of  victuals,  three  jurymen  whom  he  named,  (not  including 
J.  A.)  were  induced,  though  against  their  inclination,  to  yield  up  their  own 
opinion  and  agree  with  the  rest  of  the  jury  to  find  for  the  defendant.  Storks, 
Serj.  also  proposed  to  put  in  affidavits  of  two  of  the  jurymen  to  a  similar  effect 
with  the  hut.  [Lord  Tenterden,  C.  J.  I  doubt  whether  these  are  admissible.] 
They  do  not  come  within  the  decided  cases,  where  jurymen  have  offered  to  al- 
l^e  their  own  misconduct;  and  a  ground  is  laid  for  receiving  them,  if  the  Court 
be  of  opinion  that  the  verdict  was  against  evidence. 

Lord  Tenterden,  C.  J.  The  delivery  of  food  to  the  foreman  might  be 
ground  for  imposing  a  fine,  but  it  is  not  a  reason  for  setting  aside  the  verdict. 
It  does  not  appear  that  the  food  was  supplied  by  a  party  to  the  cause,  nor  on 
which  side  the  juryman  who  received  it,  was  at  the  time;  that  one  juryman 
only  held  out ;  or  that  the  delivery  of  refreshment  to  the  one  who  held  out 
♦6831  *"™^  *^®  event  of  the  trial.  Unless  the  ^affidavits  would  shew  that 
-*  this  refreshment  had  the  effect  of  carrying  the  verdict,  they  would  not 
support  the  rule.  (6) 

LiTTTiEPATiE,  J.,  ooncuTTed. 


iJ! 


Before  Lord  Ttoterden  C.  J.,  Littledale,  Parke,  aud  Patteson,  Js. 
See  Co.  Litt.  2276.    Dune.  Trials  per  Pais,  8th  edit.  248,  252. 
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Parke,  J.  The  officer  who  attended  the  jury  may  be  punishable  for 
neglect ;  but  it  would  be  a  fearful  thing  if  verdicts  could  be  set  aside  on  such 
grounds  as  this. 

Patteson,  J.,  concurred. 

The  rule,  therefore,  as  to  this  point,  was  refused ;  but  a  rule  nisi  was  ^nted 
on  two  of  the  grounds  stated ;  one  of  them  being  the  alleged  misdirection  of  the 
learned  Judge,  which  was  said  to  have  influenced  a  part  of  the  jury : — Lord 
Tenterden  at  the  same  time  observing  that  the  statements  on  this  point  might, 
perhaps,  go  the  length  of  shewing  that  the  verdict  was  not  that  of  the  whole 
jury;  but  that  this  would  be  a  very  dangerous  ground  to  act  upon  in  setting 
aside  a  verdict. 

The  report  of  the  learned  Judge  was  now  read ;  by  which  it  appeared  that  the 
expressions  he  had  used  were  different  from  those  ascribed  to  him.  Kdi^  and 
Austin,  in  opposition  to  the  rule,  were  stopped  by  the  Court. 

F.  Pollock,  and  Storks,  Serjt.,  contri,  adverted  to  the  affidavits  of  the  two 
jurymen ;  contending  (which  was  denied  on  the  other  side)  that  the  Court,  on 
the  former  occasion,  had  permitted  them  to  be  filed.  [Parke,  J.  We  cannot 
hear  these  affidavits.]  A  juryman  is  competent  *to  state  on  affidavit  p^g* 
what  passes  publicly  in  presence  of  the  Court.  *- 

Per  CuRiAM.(a)  We  cannot  receive  statements  from  the  jury  to  shew  on 
what  grounds  they  acted.  Affidavits  of  jurymen  may  be  admissible,  to  shew 
what  questions  they  put  to  the  judge  (though  that  would  come  better  from  any 
other  source)  or  they  may  be  used  to  supply  the  defect  of  notes  by  counsel :  but 
when  we  have  the  Judge's  own  statement,  that  is  a  better  authority. 

The  Court,  therefore,  bein^  of  opinion  that  on  the  report  there  appeared  no 
misdirection,  nor  any  ground  for  saying  that  this  was  not  the  verdict  of  the 
whole  jury;  and  that  on  the  other  point  there  was  no  reason  for  disturbing  the 
verdict,  the  rule  was  Discharg^. 


*The  KING  v.  The  Justices  of  the  West  Riding  of  YORKSHIRE,  ^gg^ 

April  25.  L 

(In  the  Matter  of  Bowsa.) 

In  a  notice  of  appeal  against  an  order  for  stopping  up  a  footway  (under  55  G.  3,  c.  68, 
8.  3,)  it  Bufficientlj  appears  that  the  appellant  is  a  party  aggrieyed,  if  it  be  stated  that 
he  and  his  tenants,  occupiers  of  a  farm  and  lands  near  the  said  way,  and  who  hare 
heretofore  used,  and  have  a  right  to  use  it,  and  also  other  persons  and  the  public,  will 
be  put  to  great  inconvenience. 

The  statute  requires  "  ten  days'  notice"  of  an  appeal  to  the  sessions  against  such  order. 
By  a  rule  of  the  West  Riding  sessions,  in  cases  of  appeal  "  not  otherwise  directed  br 
law,"  ten  days'  notice  is  to  be  g^iven,  exclusive  of  the  day  of  notice  and  first  day  of  the 
sessions :  Held,  that  the  statute  meant  ten  days'  notice,  one  inclusive  and  the  other 
exclusive ;  that  the  sessions  rule  did  not  apply  to  this  case,  or  if  it  were  Intended  to  do 
so,  this  Court  would  use  its  discretionary  power  of  controlling  the  practice. 

The  appellant  gave  notices  of  appeal  against  three  orders,  all  of  the  same  dat* ;  he  at- 
tended the  clerk  of  the  peace  to  enter  them,  iand  the  entry  was  in  the  following  form. 
"  A.  appellant  against  an  order  of  B.  and  C.  Esquires,  dated,  tc  ,  for  stopping  up  foot- 
ways in,"  &c.  He  paid  the  fee  as  upon  one  appeal.  At  the  sessions,  the  appellants 
counsel  being  called  upon  by  the  other  ^ide  to  elect  which  appeal  he  would  proceed 
with,  proved  his  notices  upon  one,  which  was  dismissed  on  a  supposed  defect  of  notice, 
and  the  order  confirmed,  as  were  the  two  others,  nothing  being  said  of  the  appeals 
against  these,  to  which  the  same  objections  would  have  applied.  On  motion  for  a 
mandamus  to  enter  continuances  and  hear  the  appeals,  it  appearing  that  the  pre- 
liminary objection  taken  was  unfounded,  and  that  the  appellant  had  in  reality  intended 
to  enter  his  appeal  against  all  the  orders,  this  Court  made  the  rule  absolute  as  to  all 
three. 

(a)  Denman,  C.  J.,  Littledale  and  Parke,  Js. 
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A  RULE  nisi  had  been  obtained  for  a  mandamus  to  the  justices  of  the  West 
Biding  to  enter  continuances  upon,  and  hear,  the  appeal  of  Joshua  Bower 
against  certain  orders  of  two  justices  for  diverting  certain  public  footways  in  the 
township  of  Middleton,  in  the  parish  of  Rothwell,  in  the  said  West  Riding. 
The  orders  were  three  in  number,  all  dated  the  28th  of  May,  1832 ;  and  Bower, 
on  the  25th  of  June,  1832,  gave  notices  of  appeal  against  each  of  the  orders, 
and,  among  other  objections,  the  following  was  stated  in  every  notice.  "  Bc- 
canse,  if  the  said  order  should  stand,  and  the  said  road  be  stopped  up,  the  ap- 
pellant and  his  tenants,  occupiers  of  a  certain  farm,  lands,  &c.,  near  adjoining 
the  said  road,  and  who  have  heretofore  used,  and  have  a  right  to  use,  the  same, 
and  also  other  persons,  and  the  public,  would  be  put  to  great  inconvenience." 
The  notices  did  not  otherwise  state  that  the  appellant  was  aggrieved  by  the 
*6861  ®'^®"'-  *The  next  quarter  sessions  for  the  West  Riding  were  held  on 
■*  the  5th  of  July;  on  which  day  the  appellant's  attorney  entered  an 
appeal  with  the  deputy  clerk  of  the  peace,  in  •  the  following  form — "  Joshua 
Bower,  appellant  against  an  order  of  J.  A.  and  J.  I.  £sqrs.,  for  stopping  up 
footways  in  the  township  of  Middleton,  dated  28th  May,  1832/'  And  he  paid 
the  fee  which  is  usual  for  entering  one  appeal,  the  deputy  clerk  of  the  peace 
not  being  apprised  at  the  time  that  more  than  one  order  was  in  question. ((/) 
The  three  orders  being,  on  the  same  day,  returned  to  the  sessions,  the  respond- 
ents' counsel  called  on  the  counsel  for  the  appellants  to  elect  which  case  he 
would  enter  upon ;  and  he  proceeded  to  prove  his  notices  of  appeal  against  the 
order  which  stood  second.  An  objection  was  taken,  but  over-ruled,  that  the 
notice  did  not  state  the  appellant  to  be  a  party  aggrieved.  It  was  then  objected 
that  there  had  not  been  ten  days'  notice  of  appeal  according  to  the  rules  of 
practice  of  these  sessions;  one  of  which  is  as  follows : — "  Appeals.  In  all  cases 
of  appeals  not  otherwise  directed  by  law,  ten  days'  notice  in  writing  shall  be 
pven  by  the  party  appealing,  his,  her,  or  their  attorney  or  solicitor,  exclusive  of 
the  day  of  service  and  the  first  day  of  the  sessions  or  the  adjournment  to  which 
the  appeal  is  intended  to  be  made."  The  Court  held  this  objection  valid,  and 
dismissed  the  appeal  and  confirmed  the  order.  They  also  confirmed  the  other 
two  orders^  no  appeal  against  them  being  entered  upon^  nor  any  evidence  offered 
of  service  of  notice  as  to  them. 

♦6871  *Blackbume  and  Dundas  now  shewed  cause.  This  is  a  notice  given 
^  under  the  statute  55  G.  3,  c.  68,  s.  3,  which  enacts  that  in  case  of  a  foot- 
way being  stopped  up  by  order  of  justices,  it  shall  be  lawful  for  "  any  person  in- 
jured or  aggrieved  by  any  such  order  or  proceeding,"  to  appeal  to  the  justices  at 
the  quarter  sessions  next  after  the  expiration  of  four  weeks  from  the  first  publi- 
cation of  notice  of  such  order,  "  upon  giving  ten  days'  notice  in  writing  of  such 
appeal  to  the  surveyor  of  the  highways,"  &c. ;  and  the  said  court  of  quarter  ses- 
sions is  hereby  authorized  and  empowered  to  hear  and  finally  determine  such 
appeal.  First,  the  fact  of  the  appellant  being  a  party  aggrieved,  is  not  shewn 
with  the  certainty  which  appears  to  be  requisite  on  a  comparison  of  the  cases, 
Rex  V.  The  Justices  of  Essex,  5  B.  &  G.  431,  Rex  v.  The  Justices  of  the  West 
Riding,  7  B.  &  C.  678,  Rex  v.  The  Inhabitants  of  Blackawton,  10  B.  &  C.  792. 
Secondly,  there  was  not  ten  days'  notice  according  to  the  construction  which  the 
sessions  have  determined  should  be  put  upon  those  words  in  the  statute.  By 
the  expressions  there  used  it  was  left  open  to  them  to  decide  whether  the  ten 
days  should  be  exclusive  or  inclusive,  and  then,  to  prevent  disputes,  have  esta- 
hlished  a  rule,  which  ought  to  have  been  observed.  Thirdly,  one  appeal  only 
was  entered  or  proceeded  upon ;  on  two  others  the  orders  were  confirmed,  and  as 
to  those  at  least  there  is  no  ground  for  the  application. 

FolUu  oontrd.     It  is  clearly  shewn  by  the  notice,  that  though  not  stated  in 
terms,  that  the  appellant  is  aggrieved;  on  this  point,  therefore,  the  language  of 

(a)  The  attorney  for  the  appellant  swore  that  he  served  the  notices  of  appeal,  and  ^^as 
Bnch  attorney  did  duly  enter  the  said  appeal  at  the  clerk  of  the  peace's  office." 
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the  Court  in  Eex  v.  The  Justices  of  the  West  Riding,  7  B.  &  C.  678,  r^gg 
'''and  Rex  v,  Blackawton,  10  B.  &  C.  792,  is  expressly  in  his  fiivonr.  ■- 
[Denman,  C.  J.  We  do  not  think  anjrthing  of  that  objection.]  As  to  the 
second  point,  even  the  rule  of  the  sessions  only  requires  ten  days'  notice,  ex- 
clusive of  the  day  of  service  and  first  day  of  the  sessions,  in  those  cases  where  U 
IS  not  otherwise  directed  hy  law.  Here  the  statute  requires  ten  days'  notice;  the 
proper  construction  of  which,  according  to  the  general  rules  of  law,  is,  that  one 
day  shall  be  reckoned  exclusively  and  one  inclusively.  That  mode  of  construo- 
tion  is  adopted  in  the  new  rules  of  Court,  Hil.  2  W.  4,  3  B.  &  Ad.  893,  sod 
was  recognised  in  Pellew  v.  The  Hundred  of  Wonford,  9  B.  &  C.  134,  as  appli- 
cable where  the  computation  is  made  from  an  act  done  by  the  party  against  whom 
the  time  runs.  That  is  so  here.  If  the  sessions  intended,  by  their  rule  of 
practice,  to  require  ten  days'  notice  exclusively,  where  a  statute  only  prescribes 
"  ten  days*  notice,*'  the  question  then  will  be,  whether  the  justices  .ought  to  hare 
acted  upon  such  a  rule,  and  if  not,  this  Court  will  exercise  its  discretioDaiy 
power  of  controlling  their  practice,  as  in  Rex  v.  The  Justices  of  Wilts,  10  Eas^ 
404,  and  Rex  v.  The  Justices  of  Lancashire,  7  B.  &  C.  691.  As  to  the  third 
objection,  it  is  not  denied  that  there  were  notices  of  appeal  against  three  orders: 
the  appellant  was  called  upon  in  Court  to  elect  on  which  appeal  he  would  pro- 
ceed; and  when  one  had  been  dismissed  in  the  manner  stated,  it  became  useless 
to  proceed  with  the  others. 

Denman,  C.  J.  I  am  of  opinion  that  this  rule  must  be  made  absolute.  A& 
to  the  last  objection,  the  omission  *to  proceed  on  the  appeal  to  the  first  ptcgon 
and  third  orders  is  explained  by  the  decision  of  the  Justices  on  the  ^ 
second  :  and  it  appears  sufficiently  on  the  affidavits  that  the  attorney  meant  to 
tender  his  appeals  to  bo  entered  against  the  three  orders.  With  respect  to  the 
second  point,  the  rule  of  practice  at  the  sessions  is  inapplicable  here;  for  it 
applies  only  to  ''cases  of  appeals  not  otherwise  directed  by  law."  Here  it  is 
directed  by  the  statute  that  there  shall  be  ten  days'  notice  of  appeal  to  the  ses- 
sions, and  that,  according  to  the  practice  of  the  superior  courts  in  other  wei 
where  such  notice  is  required,  must  be  taken  to  mean  that  one  day  shall  be 
reckoned  inclusively  and  one  exclusively.  It  was  not  competent  to  the  sessioos 
to  impose  such  a  rule  as  is  here  contended  for;  if  they  meant  it  to  be  applicable 
to  this  statute,  they  have  misconstrued  the  clause  in  question ;  but  it  seems  to 
me  that  they  have  merely  left  the  act  as  they  found  it.  On  the  first  point  their 
decision  was  right. 

LiTTLEDALE,  J.  The  words  "  ten  days'  notice"  in  55  G.  3,  c.  68,  s.  3,  most 
be  construed  as  such  words  are  in  other  cases,  and  are  not  affected  by  the  rule 
of  the  sessions.  It  does  in  this  case  sufficiently  appear  by  the  words  of  the 
notice  that  the  appellant  is  a  party  aggrieved ;  the  allegation  of  inconveDienoe 
to  the  public  in  general,  is  an  addition  which  make  no  difference. 

Parke,  J.  If  the  time  of  notice  was  already  fixed  by  law,  the  rule  of  ses- 
sions does  not  interfere  with  it ;  and  if  the  rule  were  intended  to  have  that  effect, 
this  Court  might  exercise  a  control  over  it.  The  act  *says  there  shall  j^q 
be  "ten  days'  notice"  of  appeal  to  the  sessions,  and  the  Court  cannot  ^ 
adopt  a  better  rule  for  construing  the  words  than  that  which  has  been  already 
adopted  in  similar  cases.  If  the  legislature  had  intended  a  different  practice  to 
be  followed  in  this  instance,  they  would  probably  have  said  "  ten  clear  days." 
With  respect  to  the  appeals  against  the  several  orders,  it  seems  that  the  inten- 
tion of  the  appellant  was  to  enter  his  appeals  against  all  the  orders.  If  that  was 
not  done,  there  is  nothing  to  shew  that  it  was  his  fault.  On  the  first  point,  I 
think  the  decision  of  the  justices  was  right.  Rule  absolute. 


Ex  parte  B ATTINE,  LL.D.    April  26. 

A  pension  daring  his  Majesty's  pleasnre,  granted  by  order  in  cooncil  on  petition,  for  pftst 
services  as  advocate  of  the  admiralty,  and  charged  on  the  navy  eatimatea,  may  be  ap- 
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propriated,  under  the  insolvent  act  1  G.  4,  c.  57,  8.  29,  with  the  consent  of  the  lords  of 
the  admiralty,  for  payment  of  creditors. 
Qaxre,  Whether  this  Court  could  hare  granted  a  prohibition  to  the  insolvent  debtors' 
eoart  against  proceeding  upon  an  order  for  such  appropriation,  if  it  had  not  been  war- 
ranted by  the  statate? 

A  RULE  bad  been  obtained,  calling  upon  tbe  Commissioners  of  the  Insolvent 
Debtors'  Court  to  shew  cause  why  a  prohibition  should  not  issue  to  the  said 
court  against  proceeding  on  an  order  made  by  them  on  the  17th  of  November, 
1831,  for  the  assignment  of  part  of  a  certain  pension  of  200/.  per  annum  granted 
to  William  Battine,  LL.D,  by  the  Prince  Regent  in  council  on  the  8th  of  May, 
1812,  and  held  by  the  said  William  Battine  during  His  Majesty's  pleasure;  and 
from  making  any  order,  or  taking  any  proceedings  for  assigning  any  part  of  such 
pension.  The  material  facts  stated  on  affidavit  for  and  against  the  rule  were  as 
follows : — 

♦6911  *^^  March,  1812,  the  Prince  Regent,  by  order  in  council,  referred  to  a 
-'  committee  of  the  privy  council  a  report  from  the  Lords  Commissioners  of 
the  Admiralty  upon  a  certain  memorial  of  the  above  mentioned  Dr.  Battine,  late 
His  Majesty's  advocate  general  in  his  office  of  Admiralty.  The  memorial  stated, 
that  Dr.  Battine  had  been  superseded  in  his  office,  and  prayed  some  provision  on 
retirement  in  remuneration  of  his  past  services  during  twenty  years.  The  Lords 
of  the  Admiralty  had  in  their  report  submitted,  for  reasons  assigned  by  them, 
whether  it  would  be  proper  to  grant  any  pension,  but  recommended  that  such 
pension,  if  granted,  should  not  exceed  200/.  per  annum.  Upon  this  report  the 
committee  of  privy  council,  on  the  8th  of  May,  1812,  represented  to  the  Prince 
Regent  in  council  that  it  might  be  advisable  to  grant  Dr.  Battine,  in  the  name 
and  on  the  behalf  of  His  Majesty,  a  pension  of  200^.  per  annum  to  commence 
from  the  day  he  ceased  to  hold  his  office,  and  to  be  charged  on  the  ordinary 
estimates  of  the  navy;  and  on  the  same  8th  of  May  the  Prince  Regent,  by  and 
with  tbe  advice  of  the  privy  council,  approved  of  the  proposal  made  by  the  com- 
mittee, and  ordered  that  the  said  pension  should  be  granted,  to  commence  and 
to  be  charged  as  recommended  by  the  committee;  and  the  Lords  of  the  Admi- 
ralty were,  by  that  order,  required  to  give  the  necessary  directions. 

On  the  17th  of  November,  1831,  Dr.  Battine  was  discharged  from  custody 
nnder  the  Insolvent  Debtors'  act,  7  G.  4,  c.  57,  and  executed  the  usual  warrant 
of  attorney.  Before  his  discharge  it  was  determined  by  the  Court  that  the 
annual  sum  of  180^.,  part  of  the  said  pension,  should  be  paid  to  the  assignees 
tRQoi  ^^  ^^®  ^insolvent's  estate,  to  be  applied  in  discharge  of  the  debts  till  that 
■*  Court  should  further  order;  and  they  communicated  to  the  Lords  of  the 
Admiralty  their  intention  to  make  an  order  to  that  effect,  if,  upon  receipt  of 
their  communication,  the  said. Lords  should  consent  thereto  in  writing,  ac- 
cording to  the  statute.  The  Lords  of  the  Admiralty  consented.  A  similar 
communication  was  made  to  the  commissioners  of  the  navy,  and  assented  to 
bj  them. 

In  answer  to  an  inquiry  made  by  the  clerk  of  the  Insolvent  Debtor's  Court 
(with  reference  to  the  present  proceeding)  Mr.  Barrow,  the  Secretary  to  the 
Admiralty,  stated  the  nature  of  Dr.  Battine's  pension  as  follows : — 

"  Dr.  Battine's  pension  of  200^.  per'  annum,  enjoyed  under  this  department, 
is  a  naval  pension  for  civil  services,  namely,  as  advocate  of  the  admiralty.  It 
M  charged,  like  all  other  civil  naval  pensions,  on  the  ordinary  estimate  of  the 
oary,  is  paid  by  the  treasurer  of  the  navy  by  warrant  from  this  deportment, 
and  differs  in  no  respect  from  any  other  naval  pension  for  civil  services,  except 
in  ita  amount  being  larger  than  is  authorized  by  the  act  50  G.  8^  c.  117;  which 
required  that  it  should  be  sanctioned  by  His  Majesty's  order  in  council.'' 

Dr.  Battine  denied  that  the  pension  was  one  which  tbe  Insolvent  Debtors' 
Court  could  legally  appropriate  in  the  manner  directed  by  7  G.  4,  c.  57,  s. 
29.(«) 

(a)  1  G.  4,  c.  57, 8.  29     "  Provided  always,  and  be  it  farther  enacted,  that  nothing  in 
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The  Solicitor- Geiieral  VLud  F,  PoUocJc^  now  shewed  cause.  Even  as-  r*^Q9 
Burning  *that  the  Insolvent  Court  has  acted  erroneously,  this  Court  ought  ^ 
not  to  interfere  in  the  manner  proposed.  The  Court  below  may  be  in  error, 
and  their  proceeding  void ;  but  that  is  not  of  itself  ground  for  a  probibitioo. 
[Parke,  J.  Not  if  they  had  authority  to  decide  the  point  as  to  the  pension 
being  assignable.  But  if  they  had  not,  this  Court  may  control  them.]  The 
same  reasoning  would  have  been  applicable  in  Ex  parte  Cowan,  3  B.  &  A.  123, 
where,  however,  the  Court  did  not  decide  that  a  prohibition  lay  to  the  Lord 
Chancellor  sitting  in  bankruptcy.  If  the  present  case  is  not  within  the  provi^^i 
made  by  sect.  29,  of  the  act,  the  pension  is  wholly  subject  to  the  authority  of 
the  Court  below ;  and  there  is  no  other  exception  *in  the  act  to  limit  it.  r*gqi 
[Parke,  J.  That  is  so,  if  the  clause  operates  merely  as  an  exception  to  *■ 
a  general  power  which  the  Commissioners  possess  under  the  act ;  but,  if  thv 
act  gives  them  only  a  special  authority  over  pensions,  while  it  confers  a  general 
power  over  other  kinds  of  property,  may  we  not  be  entitled  to  restrain  them  if 
they  exceed  the  limited  authority  ?]  It  is  for  them  to  determine  whether  the 
particular  instance  falls  within  their  jurisdiction ;  and  if  they  are  wrong,  it  i5 
not  a  ground  of  prohibition,  as  if  they  had  taken  cognizance  of  a  subject-matter 
altogether  out  of  their  province.  The  eleventh  section  of  the  act  gives  a  gen- 
eral power  over  the  insolvent's  estate 3  the  twenty-ninth  restrains  that  power; 
but  it  is  for  the  Commissioners  to  interpret  the  restricting  clause.  Unless  thej 
are  to  do  so,  how  are  they  to  make  the  orders  which  that  section  requires  ?  and 
it  cannot  be  said  that  as  often  as  they  make  an  order  not  warranted  by  the  act, 
the  jurisdiction  is  exceeded.  This  order  has  been  made,  subject  to  the  assent 
of  the  admiralty,  as  directed  by  sect.  29.  If  the  section  did  not  apply,  the 
pension  was  disposable  for  the  benefit  of  the  creditors  without  such  assent. 
Besides,  the  proceeding  was  taken  by  the  Court  with  the  consent  of  the  partv 
himself,  for  his  own  benefit  as  well  as  for  the  promotion  of  justice ;  and  i?, 
therefore,  valid,  even  if  there  was,  strictly,  no  jurisdiction  to  make  the  order. 

Folif'ttj  contrd.  A  mere  jjension  during  pleasure,  as  this  is,  would  not  pass 
by  the  general  assignment  under  sect.  11.  Neither  is  it  reached  by  the  proviiw 
in  sect.  29.  That  applies  only  to  pensions  held  under  any  department  of  His 
Majesty's  government.  This  is  not  *so  held,  but  is  merely  an  allowance  j-^^gg^ 
granted  at  the  will  of  the  Prince  Regent  on  the  petition  of  the  party.  '- 
There  is  no  doubt  that  if  the  Court  below  was  acting  within  its  jurisdiction,  a 
prohibition  would  not  lie,  but  here  no  jurisdiction  exists,  unless  it  be  given  hy 
the  twenty-ninth  section.     The  nature  of  the  pension,  and  the  mode  in  which 

this  Rct  contained  shall  extend  to  entitle  the  assi^rnee  or  assignees  of  the  estate  and  effecta 
of  any  such  prisoner,  being  or  having  been  an  officer  of  the  army  or  navy,  or  an  officer 
or  clerk,  or  otherwise  employed  or  engaged  in  the  service  of  His  Majesty,  in  the  custoins 
or  excise,  or  any  civil  office,  or  other  department  whatsoever,  or  being  or  having  beeo  in 
the  naval  or  military  service  of  the  East  India  Company,  or  an  officer  or  clerk,  or  other- 
wise employed  or  engaged  in  the  service  of  the  Court  of  Directors  of  the  said  company. 
or  being  otherwise  in  the  enjoyment  of  any  pension  whatever  under  any  department  ot 
His  Majesty's  government,  or  from  the  said  Court  of  Directors,  to  the  pay,  half-p*Ti 
salary,  emoluments,  or  pension  of  any  such  prisoner,  for  the  purposes  of  this  act:  Pro- 
vided always  nevertheless,  that  it  shall  be  lawful  for  the  said  Court  to  order  such  portioD 
of  the  i)ay,  half-pay,  &c.  of  any  such  prisoner,  as  on  communication  from  the  said  Court 
to  the  Secretary  of  War,  or  the  Lords  Commissioners  of  the  Admiralty,  or  the  Comiuij- 
sioners  of  the  Customs  or  Excise,  or  the  chief  officer  of  the  department  to  which  such 
prisoner  may  belong  or  have  belonged,  under  which  such  pay,  half-pay,  Ac.  mj  ^ 
enjoyed  by  such  prisoner,  or  the  said  Court  of  Directors,  he  or  they  may  respecti^elr. 
under  his  or  their  hands,  or  under  the  hand  of  his  or  their  chief  secretary,  or  other  cbuf 
officer  for  the  time  being,  consent  to  in  writing,  to  be  paid  to  such  assignee  or  assignee?' 
in  order  that  the  same  may  be  applied  in  payment  of  the  debts  of  such  prisoner;  and 
such  order  and  consent  being  lodged  in  the  office  of  the  paymaster  of  His  Majesty 
forces,  &c.  or  of  any  other  officer  or  person  appointed  to  pay,  or  paying,  any  such  pajt 
half  pay,  &c.  such  portion  of  the  said  pay,  half  pay,  &c.  as' shall  be  specified  in  snflJ 
order  and  consent,  shall  be  paid  to  the  said  assignee  or  assignees,  until  the  said  Court 
shall  make  order  to  the  contrary." 
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it  is  granted,  render  that  eeotion  inapplicable.  [Parke,  J.  Yon  say  this  is 
not  a  pension  under  any  department  of  His  Majesty's  goyemment;  but  tlie 
Lords  of  the  Admiralty  are  to  execute  the  order  in  council  for  the  payment.] 
Still,  the  question  is,  whether  this  be  a  pension  held  under  the  Admiralty ;  be- 
ing granted  by  order  in  Council,  merely  at  the  royal  pleasure.  It  is  a  matter  of 
favour  only ;  and  differs  altogether  from  pensions  for  services,  held  by  vote  of 
parliament,  pursuant  to  the  several  acts  which  regulate  such  pensions.  For  in- 
stance, in  50  G.  3,  c.  117,  ss.  2,  and  3,  the  former  kind  of  pension  is  expressly 
distinguished  from  the  latter^  It  is  not  object  to  the  same  regulations  and  de- 
ductions. The  pension  voted  by  parliament  under  that  act  is  in  the  nature  of  a 
eontinaed  pay;  it  is  fixed  by  reference  to  the  salary  which  the  party  enjoyed  in 
his  office,  and  to  the  length  of  his  service ;  and  where  granted  in  the  offices  of 
the  Secretary  at  War,  Master-general  of  the  Ordnance,  or  Lords  of  the  Admi- 
ralty, it  is  returned  with  the  estimates  of  that  department.  But  the  pension 
granted  by  the  King  in  council  has  nothing  analagous  to  pay.  [Parke,  J. 
Would  not  sect.  11,  pass  every  kind  of  pension,  but  for  sect.  29  ?J  It  would 
not  pass  an  officer's  half  pay,  Flarty  v.  Odium,  3  T.  R.  681.  [Parke,  J. 
*f)QB1  '^^^  ^^  under  a  differently  framed  act.  Here  it  is  ^argued,  from  the 
-*  restraining  section,  that  whatever  is  not  within  that,  was  meant  to  pass 
by  sect.  11.]  It  could  not  have  that  effect  if  the  pension  did  not  come  within 
the  description  of  property  enumerated  in  sect.  11.  As  to  the  supposed  assent 
of  the  insolvent,  if  he  did  what  was  required  by  the  Insolvent  Court  as  a  con- 
dition of  his  discharge,  that  is  no  bar  to  the  present  application,  if  the  matter 
was  wholly  out  of  the  jurisdiction  of  that  Court. 

Denmax,  C.  J.  Without  touching  upon  the  very  important  general  question, 
whether  or  not  a  prohibition  would  lie  to  the  Insolvent  Court  against  entering 
upon  a  case  of  this  kind  under  other  circumstances,  it  is  sufficient  to  say  here, 
that  I  think  this  pension  is  clearly  within  the  twenty-ninth  section  of  the  act. 
The  eleventh  section,  primi  facie,  would  pass  all  those  matters  which  are  after- 
wards made  the  subject  of  exception  in  sect.  29.  Then,  by  that  section,  a  pro- 
viso is  introduced,  that  nothing  in  that  act  shall  extend  to  entitle  the  assignees 
of  the  estate  of  any  such  prisoner,  being  or  having  been,  an  officer  of  the  army 
or  navy,  or  an  officer  or  clerk,  or  otherwise  employed  or  engaged,  in  the  service 
of  His  Majesty,  in  the  customs  or  excise,  or  any  civil  office  or  other  department 
whatsoever,  or  being  otherwise  in  the  enjoyment  of  any  pension  whatever  under 
any  department  of  His  Majesty's  government,  to  the  pay,  half-pay,  salary, 
emoluments,  or  pension  of  any  such  prisoner,  for  the  purposes  of  this  act :" 
but,  nevertheless,  that  a  part  of  such  pay  or  pension  may  be  appropriated  to  the 
purposes  of  the  act,  by  arrangement  made  with  the  heads  of  the  department,  as 
is  directed  in  that  clause.  I  think,  in  this  case,  there  is  no  doubt  that  the  in- 
*6971  ^^^®^^  *^^  *  person  who  had  been  employed  in  the  service  of  His  Ma- 
^  jesty  in  a  civil  office,  and  was  in  the  enjoyment  of  a  pension  under  a  de- 
partment of  His  Majesty's  government.  The  Privy  Council  recommended  the 
grant  to  the  Prince  Kegent,  to  commence  from  the  day  when  Dr.  Battine  ceased 
to  hold  his  office,  and  to  be  charged  on  the  ordinary  estimates  of  the  navy. 
The  order  in  council  passed  accordingly,  and  the  Lords  of  the  Admiralty  were 
required  to  give  the  necessary  directions.  Here,  then,  is  a  pension,  held  under 
such  a  department,  and  by  such  a  person,  as  are  expressly  named  in  the  twenty- 
ninth  section.  Giving  that  section  a  reasonable  and  ordinary  construction,  I 
think  it  is  clear  that  the  pension  was  such  as  might,  with  the  consent  which  the 
act  required,  be  assigned  for  the  benefit  of  the  creditors. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  The  insolvent  had  certainly 
been  a  person  employed  in  a  civil  office  in  the  naval  department  of  His  Majesty's 
gOTemment,  and  enjoyed  a  pension  under  that  department.  The  commissioners, 
therefore,  might  properly  make  the  order  for  paying  over  a  part  of  it,  with  the 
assent  of  the  Lords  of  the  Admiralty.    As  to  the  power  of  this  court  to  grant  a. 
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prohibition  to  the  Insolvent  Debtors'  Court,  it  is  not  necessary  to  express  any 
opinion. 

Parke,  J.  It  is  unnecessary  to  say  whether  or  not  such  a  pension  as  this 
would  pass  under  the  eeneral  assignment  directed  by  section  11 ;  I  think  it  is 
clearly  within  the  proviso  of  section  29,  as  granted  to  a  person  who  had  been  in 
His  Migest/s  service  in  a  civil  office,  and  held  under,  and  included  in  the 
estimates  of  a  department  of  His  Majesty's  government. 

Rule  discharged  with  costs. 


•The  KING  r.  DONNISON  and  Another.     AprQ  25. 

The  role  established  at  nisi  prias  in  prosecntions  for  libel  in  a  newspaper,  viz.  that  after 
production  of  the  stamp  office  affidavit,  a  paper  corresponding  with  it  in  title,  printer's 
and  publisher's  name,  and  place  of  publication,  may  be  put  in  and  read  as  poblislied 
by  the  parties  therein  named,  without  other  proof  on  this  point,  applies  eqaallj  oo 
motions  for  criminal  information. 

A  RULE  nisi  had  been  obtained  for  a  criminal  information  against  these  par- 
ties for  misdemeanors  in  printing  and  publishing  certain  scandalous  libels.  Tbe 
rule  was  drawn  up  on  retuiing  the  affidavits  of  the  Earl  of  Lonsdale  and  other 
persons,  and  a  paper  partly  written  and  partly  printed,  thereto  annezed,(a)  and 
the  several  printed  papers  thereby  referred  to.  Upon  cause  being  shown,  it  ap- 
peared that  some  newspapers,  entitled  <'  The  Whitehaven  Herald,"  published  at 
Whitehaven,  and  bearing  the  name  of  the  printer  and  proprietor,  had  been  pot 
in  with  (though  not  annexed  to)  the  affidavits ;  but  the  latter  consisted  merelj 
of  the  usual  copy  of  the  stamp  office  affidavit  (that  the  defendants  were  the 
printer  and  proprietor  of  a  newspaper  called,  &c.  and  intended  to  be  published 
at  Whitehaven,;  and  depositions  by  the  Earl  of  Lonsdale  and  other  persoo?, 
denying  that  the  Earl  had  been  guilty  of  particular  acts  of  misconduct;  as  pecn- 
lation,  breach  of  certain  trusts,  entertaining  ruffians  at  his  table,  &c.  Tfaej  did 
not  in  any  more  direct  manner  refer  to  the  newspapers  or  any  part  of  them,  nor 
did  they  charge  the  defendants  or  auy  other  person  with  having  asserted  or 
published  the  matters  stated  to  be  untrue ;  but  the  newspapers  did,  in  fact,  con- 
tain such  imputations  upon  the  Earl. 

Armstrong  now  shewed  cause.  The  rule  must  be  discharged,  for  the  affi- 
davits do  not,  either  directly  or  *by  reference,  impute  any  offence  to  the  p^ 
parties  against  whom  this  motion  is  made.  The  rule  states  that  the  *- 
printed  papers  are  referred  to  by  the  affidavits,  but  that  proves  not  to  be  the 
case ;  they  make  no  reference  to  any  paper  or  passage.  The  act  38  0.  3,  c.  78, 
does  not  meet  this  objection ;  that  merely  gives  facilities  in  proving  who  are  tbe 
printer  and  proprietor.  [FolleU,  amicus  curiae,  mentioned  the  case  of  Rex  t. 
Featherstone,  editor  of  The  Western  Times  newspaper,  in  Trinity  term,  1830, 
where  the  present  objection  was  taken,  and  the  Court  enlarged  the  rule,  in  order 
that  supplemental  affidavits  might  be  made.(6)] 

Sir  James  Scarlett  and  F.  Pollocky  contrd.  On  applying  for  the  rule,  the 
stamp  office  affidavit  was  produced,  and  newspapers  were  put  in,  corresponding 
with  it  in  title,  place  of  publication,  and  printer's  and  publisher's  names.  That 
by  38  G.  3,  c.  78,  s.  11,  was  sufficient  proof  that  the  papers  in  question  had 
been  printed  and  published  by  the  defendants ;  and  the  rule  is  drawn  up  "  on 
reading  the  printCMi  papers,"  which  shews  that  the  libellous  matter  was  read  to 
the  Court  on  moving  for  the  rule. 

The  stamp  office  affidavit. 

In  the  affidavits  afterwards  made,  one  deponent  stated  that  he  had  read  the  libeUoofl 
matter  ma  certain  paper,  &c.  and  another  expressed  his  belief  that  it  referred  to  the  part; 
complaining. 


(a)  Th 
(6)Int 


699] 


4  Basnewall  &  Adolphus.  307 


Per  Curiam,  (a)    As  soon  as  the  stamp  office  affidayit  is  proved,  the  statute 

enables  the  prosecutor  to  put  in  a  newspaper  corresponding  with  it,  and  to  use 

such  paper  as  eyidence  against  the  defendant.     (Mayne  v,  Fletcher,  9  B.  &  C. 

^7001  ^^^*)    ^^^  ^  ^"®  ^^  ^^  ^^^  prius,  and  by  parity  of  reasoning  it 

J  ^should  be  so  here.  If  no  other  cause  is  shewn,  we  rule  must  be  absolute. 

Rule  ab6olute.(6) 


ELIZA  KELLY  v.  JOHN  PAKTINGTON.    April  26. 

A  master  in  giving  the  character  of  his  late  servant  to  a  person  intending  to  take  her, 
charged  her  with  theft;  and  in  support  of  that  charge,  stated,  that  she  had  borrowed 
monej  when  she  came  into  his  service,  and  repaid  it  before  she  received  any  wages. 
In  reply  to  an  inquiry  made  afterwards  by  a  relation  of  the  servant,  he  admitted  Uiat 
the  time  when  he  paid  the  wages  was  entered  in  a  book,  which  he  produced,  but  refus- 
ed to  state  what  the  time  was ;  and  on  the  same  party  remonstrating,  and  observing 
that  the  servant,  in  consequence  of  her  loss  of  character,  might  have  gone  upon  the 
town,  he  answered,  "  What  is  that  to  us  7'' 

Held,  that  this  conduct  was  evidence  to  go  to  the  jury  (though  slight,)  that  the  commoni* 
cation  to  the  intended  master  was  made  maliciously. 

Case  for  words  imputing  theft^  with  an  avennent  that  one  James  Stenningi 
in  consequence  of  the  words,  refused  to  take  the  plaintiff  as  a  shop-woman.  At 
the  trial  before  Patteson,  J.  at  the  sittings  in  Middlesex  during  this  term,  it 
appeared  that  Stenning,  who  was  going  to  take  the  plaintiff  into  his  service^ 
inquired  her  character  of  the  defendant,  to  whom  she  had  been  shop-woman ; 
and  the  defendant,  on  that  occasion,  charged  her  with  having  secreted  money 
taken  from  hi»  till,  and'  also  stated  that  when  she  came  into  his  service  she  bor- 
rowed half  a  sovereign  of  her  mother,  and  that  before  she  had  been  there  two 
months,  and  before  sue  received  any  wages,  she  paid  her  mother  the  money,  and 
made  her  a  present  of  a  sovereign.  The  plaintiff's  brother-in-law  deposed  that 
he  afterwards  called  upon  the  defendant  for  an  explanation  of  the  words,  when 
he  repeated  the  same  charges.  The  witness,  with  reference  to  the  latter  state- 
ment, observed  that  the  defendant,  no  doubt,  made  entries  in  some  book,  of  the 
*7011  ^™^  ^^  which  '^'he  paid  his  servants'  wages,  and  that  on  reference  to  it 
-I  he  would  probably  find  that  he  was  mist^en  in  what  he  had  asserted. 
The  defendant  then  went  to  his  desk,  took  out  a  memorandum  book,  and  looked 
at  it ;  after  which  he  turned  to  the  witness,  and  asked,  ''  Do  you  Inow  when  she 
received  her  wages  f*  the  witness  answered  "  No  -"  but  he  would  go  by  the 
defendant's  account,  as  that  was  likely  to  be  correct.  The  defendant  then  said 
"  If  you  do  not  know,  I  am  not  going  to  tell  you,"  and  put  the  book  into  the 
desk  again.  The  witness  upon  this  made  some  allusion  to  intended  proceedings 
at  law,  and  said  he  considered  the  case  of  theft  as  trumped  up ;  to  which  the 
defendiant  made  no  answer,  but  ''  grinned"  in  a  contemptuous  manner  at  the 
witness ;  and  upon  his  remonstrating,  and  observing  that  if  the  plaintiff  had  not 
had  friends,  she  might  have  gone  upon  the  town,  the  defendant  said  (speaking 
of  himself  and  his  wife)  "  What  is  that  to  us  ?"  Evidence  was  then  given  in 
contradiction  of  the  defendant's  statement  as  to  the  time  when  the  plaintiff 
repaid  the  half  sovereign.  Upon  this  case.  Sir  James  ScarleUj  for  the  defendant, 
submitted  that  there  was  no  ground  of  action,  inasmuch  as  the  words  spoken  to 
Stenning  were  a  privileged  communication  to  a  person  inquiring  the  character 

(a)  Denman,  G.  J.,  Littledale  and  Parke,  Js. 

(6)  But  quiere,  (although  the  newspapers  were  properly  before  the  Court  as  evidence 
against  the  defendants,)  whether  the  affidavits  ought  not  to  have  specifically  pointed  out 
the  libellous  matter  complained  of,  and  which  the  prosecutor's  affidavits  were  intended  to 
contradict 
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of  a  fiervant ;  and  thoee  to  the  brother-in-law  were  spoken  to  an  agent  of  the 
plaintiff  by  way  of  explanation,  which  he  had  called  for  on  her  behalf;  and  there 
was  no  proof  of  express  malice.  Patterson,  J.,  refused  to  nonsuit,  but  reserved 
leave  to  move ;  and  the  defendant  having  given  some  evidence  to  shew  grouDds 
of  suspicion  on  his  part^.a  yerdict  was  found  for  the  plaintiff,  damages  one  shil- 
ling. 

♦Sir 


''Sir  James  Scarlett  now  moved  to  enter  a  nonsuit,  and  contended  that, 
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on  the  above  facts,  there  was  no  evidence  to  go  to  the  jury  of  express 
malice.  In  Child  v.  Affleck,  9  B.  &  C.  403,  the  case  of  malice  was  macb 
stronger ;  but  the  plaintiff  was  nonsuited,  and  this  Court  held  the  direction 
right. 

Penman,  C.  J.  Where  it  is  clear  that  the  words  complained  of  are  nothing 
more  than  a  communication  from  one  master  to  another,  informing  him  of  the 
character  of  a  servant,  the  case  certainly  ought  not  to  go  to  a  jury.  But  where 
there  are  other  circumstances  from  which  malice  may  be  inferred,  the  question 
is  for  them  to  decide.  Here  there  were  such  circumstances,  though  very  slight; 
namely,  the  refusal  to  point  out  an  entry  in  a  book,  when  that  became  the  means 
of  proving  or  disproving  a  charge  which  the  defendant  had  made ;  and  the  an- 
swer, <'  What  is  that  to  us  ?''  when  it  was  suggested  that  the  plaintiff  might 
have  gone  upon  the  town.     I  think,  therefore,  we  ought  not  to  grant  a  rule. 

LiTTLEBALE,  J.,  concurred. 

Pabke,  J.     There  was  a  slight  case  to  go  to  the  jury,  and  no  more. 

Bule  refused. 


*The  KING  V.  The  Inhabitants  of  TADCASTER.    April  27,    [*703 

A  pauper  in  Not.  1827,  took  a  dwelling-honBe  of  A.,  at  an  annnal  reirt  of  61. 10<.  lo 
May,  1828,  he  took  of  B.  a  building  used  as  a  shed,  situate  in  the  same  parish,  but 
entirely  separated  and  distinct  from  the  dwelling-house,  at  an  annual  rent  of  5/.  fie 
occupied  both,  and  duly  paid  the  rents,  until  September,  1830 :  Held,  that  he  thereto 
gained  a  settlement  by  renting  a  tenement  under  the  stat.  6  G.  4,  c.  57. 

On  appeal  against  an  order  of  two  justices,  whereby  Jane  Silversides,  and  bcr 
five  children,  were  removed  from  the  township  of  Leeds  in  the  county  of  York, 
to  the  parish,  township,  or  place  of  Tadcaster,  the  sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following  case : — 

The  appellants  admitted  that  William^ Silversides,  the  late  husbaqd  of  tbe 
pauper  Jane  Silversides,  gained  a  settlement  by  apprenticeship  in  the  townsbip 
of  Tadcaster,  and  the  respondents  admitted  that  he  afterwards  went  to  reside  in 
the  township  of  Leeds,  and  in  November,  1827,  took  a  dwelling-houee,  there 
situate,  as  tenant  to  one  W.  Wheelwright,  and  occupied  the  same  until  Septem- 
ber, 1830,  at  the  yearly  rent  of  6^.  10s.,  which  rent  was  duly  paid  for  all  that 
period ;  that  in  May,  1828,  William  Silversides  also  took  a  building  used  as  a 
shed,  where  he  carried  on  his  business  of  a  bricklayer  and  mason,  situate  in  the 
said  township  of  Leeds,  as  tenant  to  one  Robert  Myres,  and  occupied  the  sanie 
until  September,  1830,  at  the  yearly  rent  of  5?.,  which  rent  was  also  duly  pai'i 
for  all  that  period.  The  dwelhng-house  was  wholly  separated  and  distinct  from. 
and  unconnected  with,  the  other  building,  there  beine  a  separate  and  distinct 
tenement  between  them,  belonging  to  and  occupied  by  another  person.  The 
question  for  the  opinion  of  the  Court  was,  whether  the  pauper  gained  a  settle- 
ment in  Leeds  by  renting  a  tenement  under  6  G.  4,  c.  57. 

*MilTier  and  Baisen  in  support  of  the  order  of  sessions.     The  pauper  r^y^^ 
gained  no  settlement  in  Leeds.     The  settlement  by  renting  a  tenement  ^ 
arises  by  implication  from  the  statute  13  &  14  Car.  2,  c.  12,  which  authoriw? 
two  justices  of  peace  to  remove  any  poor  person  "  coming  so  to  settle,  as  afore- 
said, in  any  tenement  under  the  yearly  value  of  10/./'  within  forty  days  ifter  be 
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shall  so  come  to;  settle;  and  iii  the  reign  of  Ckorge  the  first  it  was  held  in  South 
Sydenham  v,  Lamerton,  Str.  57,  that  the  taking  of  an  entire  tenement  of  10^. 
per  annum  conferred  a  settlement  though  it  lay  in  two  parishesy  but  that  two 
distinct  tenements  making  together  10^.  per  annum  in  different  parishes  would 
not.  That  decision  was  virtuallj  overruled  in  Rex  v,  Newnham,  Burr.  S.  C. 
756,  where  it  was  decided  that  a  settlement  was  gained  by  renting  a  house  at  a 
rent  of  ZL  per  annum  of  one  landlord,  and  land  at  the  rent  of  8^.  of  another 
landlord.  Such  was  the  state  of  the  law  before  the  passing  of  59  G.  3,  c.  50, 
which  enacts  ''  that  no  person  shall  acquire  a  settlement  in  any  parish  by  reason 
of  his  dwelling  for  forty  days  in  any  tenement  rented  by  him,  unless  such  tene- 
ment shall  consist  of  a  house  or  building  being  a  separate  and  distinct  dwelling- 
house  or  building,  or  of  land  within  sucn  parish,  or  of  both,  bona  fide  hired  by 
him,  at  and  for  the  sum  of  10/.  a  year  at  the  least,  for  the  term  of  one  whole 
year ;  nor  unless  such  house  or  building  shall  be  held  and  such  land  occupied, 
and  the  rent  for  the  same  actually  paid  for  the  term  of  one  whole  year  at  the 
least,  by  the  person  hiring  the  same."  Now  these  words  seem  to  import^  that 
^y/ve-^  there  should  be  one  tenement,  taken  at  one  time.     It  was  decided,  ^how- 

'"^-l  ever,  in  Rex  v.  North  Collingham,  1  B.  &  C.  578,  and  Rex  t;.  Stow,  4 
B.  &  C.  87,  that  the  tenement  required  by  this  statute  might  consist  of  different 
parcels  hired  at  different  times.  The  act  59  G.  8,  c.  50,  was  repealed  by  6  G. 
4,  c.  57,  which  enacts,  that  <'no  person  shall  acquire  a  settlement  by  reason  of 
settling  upon,  renting,  or  paying  parochial  rates  for  any  tenement  not  being  his 
or  her  own  property,  unless  such  tenement  shall  consist  of  a  separate  and  distinct 
dwelling-house  or  building,  or  of  land,  or  of  both,  bona  fide  rented  by  such  per- 
son in  such  parish  &c.,  at  and  for  the  sum  of  10/.  a  year  at  the  least,  for  the 
term  of  one  whole  year;  nor  unless  such  house  or  building,  or  land,  shall  be 
occupied  under  such  yearly  hiring^  and  the  rent  for  the  same  to  the  amount  of 
10/.  actually  paid,  for  the  term  of  one  whole  year  at  the  least;  provided  always 
that  it  shall  not  be  necessary  to  prove  the  actual  value  of  such  tenement" 
This  latter  statute  differs  from  the  former,  inasmuch  as  it  requires  the  house,  or 
building,  or  land  to  be  occupied,  not  by  the  party  hiring  the  tame^  but  under 
svch  yearly  hiring.  That  expression  imports,  that  the  occupation  should  be 
tinder  one^  not  several  contracts  of  hiring.  This  case  is  not  within  the  aot^ 
because  the  two  buildings  were  not  hired  at  the  same  time ;  and  the  words  of  an 
act  of  parliament  are  to  be  construed  in  their  grammatical  and  natural  sense^ 
tmlesB  it  appears  clearly  from  the  context  that  they  were  intended  to  be  used  in 
some  other  sense :  per  Parke,  J.,,  in  Rex  v.  Ditcheat,  9  B.  &  C.  186. 

But,  secondly,  in  order  to  satisfy  this  statute,  the  tenement  must  consist  of  a 
*7061  <^^^Ui^g'^o^®'  ^'  building,  or  of  land,  or  of  both.  It  will  be  said,  that  the 
-*  ^ord  Jkfth  applies  to  any  two  of  the  three  things  previously  mentioned,  and 
consequently  that  the  tenement  may  consist  of  a  dwelling-house  and  building ;  but 
as  the  word  building  necessarily  includes  in  it  a  dwelling-house,  the  statute  may, 
therefore,  be  read  as  if  it  had  said  '<  a  separate  and  distinct  building,  or  land,  or 
both ;"  and,  if  so,  then  two  separate  and  distinct  buildings  woula  not  satisfy 
the  meaning  of  the  statute. 

CregsweU  contr^.  The  dwelling-house  and  shed  constituted  a  tenement  within 
the  meanining  of  6  G.  4,  o.  57,  which,  in  terms,  requires  that  it  should  consist 
of  a  dwelling-house,  or  building,  or  land,  or  both.  No  sufficient  reason  can  be 
^gned  why  it  should  not  consist  of  a  dwelling-house  and  building  as  well 
as  of  a  dwelling-house  and  \saidj  or  of  a  building  and  land.  The  argument 
on  the  other  side  assumes  that  only  two  things  are  specifically  mentioned, 
to  which  the  word  both  can  refer;  a  dwelling-house  and  building  being 
one,  and  land  the  other;  but  three  things  are,  in  fact,  mentioned;  and 
the  word  both,  which,  in  strictness,  can  apply  to  two  only,  is  perhaps 
improperly  used  in  the  place  where  it  occurs  in  this  sentence.  But  why 
may  it  not  be  considered  as  repeated  three  times,  and  the  clause  read  thus : 
"unless  the  tenement  shall  consist  of  a  dwelling-house  or  building,  or  both;  or 
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of  a  dwelling-hou86y  or  land,  or  both ;  or  of  a  building,  or  land,  or  botK."  Bj 
80  reading  it,  effect  will  be  given  to  the  word  both  in  its  natural  sense;  and  the 
intention  of  the  legislature  will  be  effectuated.  Besides,  building  and  land,  for 
this  purpose,  are  synonymous.  Lord  Coke  says,  "  that  land  legally  inckdetb 
all  castles,  houses,  and  other  buildings;  for  castles,  houses,  &c.,  consist  upon 
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two  things,  yic.,  land  or  ground,  as  the  foundation  '^'or  structure  there- 
upon ;  so  as  passing  the  land  or  ground,  the  structure  or  building  there- 
upon pased  therewith,''  Co.  Litt.  4,  a.  In  Rex  v.  Macclesfield,  2  B.  &  Ad.  870, 
Parke,  J.  expressed  an  opinion,  that  the  occupation  of  a  dwelling-house  and 
another  distinct  building  in  the  same  parish,  would  confer  a  settlement ;  and 
there  can  be  no  reason  why  it  should  not,  as  well  as  the  occupation  of  a  dwelling- 
house  and  land.  Then,  as  to  the  different  parcels  of  the  tenement  being  taken 
at  different  times,  there  is  no  difference  between  the  statutes  6  G.  4,  c.  57,  and 
59  G.  8,  c.  50,  as  far  as  respects  the  present  case.  Before  the  59  G.  3,  c.  50,  a 
settlement  might  be  gained  hj  the  occupation  of  a  tenement  under  different 
hirings;  and  in  Rex  v.  North  Collingham,  1 B.  &  C.  578,  and  Rex  v.  Tonbridge, 
6  B.  &  C.  88,  it  was  held,  under  that  statute,  that  a  tenement  consisting  of  two 
parts,  hired  by  the  year,  at  different  times,  provided  it  was  hired  at  the  aggT^ 
gate  rent  of  10/.  per  annum,  and  the  whole  was  occupied  for  one  whole  year, 
would  confer  a  settlement.  The  only  difference  (as  to  the  present  qacstion) 
between  that  statute  and  the  6  G.  4,  c.  57,  is,  that  the  first  required  the  holding 
and  occupation  for  a  year,  to  he  hj  the  party  hiring;  but  the  second  only 
requires  the  occupation  to  be  under  the  yearly  hiring;  and  in  Rex  v.  Bitcheat, 
9  B.  &  C.  176,  and  Rex  v.  Great  Bentley,  10  B.  &  C.  520,  it  was  held,  that  a 
pauper  who  rented  a  tenement  for  a  year  at  a  rent  exceeding  10/.  per  annnm, 
but  who  underlet  part,  gained  a  settlement  under  the  latter  statute,  the  whole 
being  occupied  under  the  yearly  hiring.  To  remedy  the  inconrenience  resulting 
from  those  decisions,  the  1  W.  4,  c.  18,  requires  that  the  house,  or  building,  or 
land,  shall  be  occupied  under  the  *yearly  hiring  by  the  person  hiring  the  p*-Ag 
same.  It  is  immaterial  whether  the  rent  be  payable  to  one  or  several,  *- 
and  there  need  not  be  a  concurrent  occupation  of  the  several  tenements  for  the 
space  of  one  whole  year.  Rex  v,  Ormesby,  4  B.  &  Ad.  214,  though  in  the  present 
case  there  was. 

Den  MAN,  C.  J.  It  has  been  often  observed,  that  the  word  tenement  in  the 
decisions  upon  the  statute  13  &  14  Car.  2,  c.  12,  has  received  a  much  larger 
construction  than  the  legislature  intended ;  but  those  decisions  are  so  numerous, 
and  have  been  acquiesced  in  so  lon^,  that  we  must  abide  by  them,  unless  the 
legislature  has  in  clear  terms  altered  the  law  which  they  established.  Now,  if 
the  statute  59  G.  3,  c.  50,  or  6  G.  4,  c.  57,  was  intended  to  alter  the  law  in  thb 
respect,  it  seems  to  me  that  the  enactments  have  not  hit  this  precise  case.  Un- 
der the  first  of  those  statutes  it  was  held,  that  a  settlement  might  be  gained  hy 
the  occupation  of  a  tenement  on  different  hirings.  In  Rex  v.  Stow,  4  B.  &  C. 
87,  a  pauper,  three  weeks  after  May-day,  1820,  hired  a  house  and  land  in  the 
parish  of  Stourton  by  Stow  for  a  year  from  the  preceding  May-day,  at  a  rent  of 
15/.  and  at  the  expiration  of  that  time  hired  it  again  for  another  year  at  the  Bane 
rent.  He  occupied  the  premises  from  the  time  of  the  first  hiring  until  six 
months  after  the  second  hiring,  and  paid  the  rent  during  the  whole  period ;  &D<i 
it  was  urged  that  the  house  and  land  were  not  occupied  as  the  statute  required, 
for  the  term  of  one  whole  year.  Abbott,  C.  J.  there  says,  "It  has  been  con- 
tended, the  legislature  must  have  meant  the  hiring,  occupation,  and  payment  to 
be  for  the  same  year;  if  that  had  been  their  intention,  it  would  have  been  ea^j 
to  say  that  the  occupation  and  *payment  should  be  for  such  term ;"  and  t^-qq 
Holroyd,  C.  J.  says,  "If  it  had  been  intended  that  the  occupation  ^  * 
should  be  for  the  same  term  as  the  hiring,  the  legislature  would  probablj  haTC 
introduced  the  words /or  tJie  said  term.  It  seems  to  me,  that  the  words  *nor 
unless,'  have  been  used  in  order  to  divide  the  sentence,  and  to  exclude  the  con- 
struction now  contended  for  on  behalf  of  the  appellants."     Now  those  observa- 
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tions  apply  to  the  present  case ;  for  the  words  of  6  G.  4,  c.  57,  ^'niiless  snch 
house  or  building,  or  land,  shall  be  occupied  under  such  yearly  hiring,"  do  not 
make  any  difference  in  this  respect.  I  am  of  opinion,  that  the  fact  of  the 
house  and  shed  having  been  hired  at  different  times  will  not  prevent  the  gaining 
of  a  settlement.  But  it  is  said,  that,  as  the  statute  requires  that  the  tenement 
shall  consist  of  a  dwelling-house  or  building,  or  land,  or  both,  it  is  not  satisfied 
by  a  tenement  consisting  of  a  dwelling-house  and  building ;  but  I  think  the 
mere  collocation  of  the  words  ''  or  both  "  in  that  sentence  ought  not  to  prevent 
the  acquisition  of  a  settlement  by  the  occupation  of  any  two  of  the  three  things 
there  mentioned,  and  consequently  that  a  settlement  was  gained  in  this  case  by 
the  occupation  of  the  dwellins-house  and  shed. 

LiTTLEDALE,  J.  The  word  tenement  means  any  thing  which  one  man  holds 
of  another ;  and  it  may  consist  of  several  parts  not  contiguous  to  one  another, 
and  hired  at  different  times.  According  to  the  argument,  if  a  man  were  to  hire 
three  fields  at  three  different  times,  at  an  entire  annual  rent  of  10^.,  or  one  half 
of  a  field  at  one  time  and  the  other  half  in  six  months  afterwards,  that  would 
not  constitute  a  tenement  within  the  meaning  of  the  statute ;  but  I  think  it 
*71  Q1  ^^^^^y  immaterial  whether  the  different  parcels  of  the  tenement  be  ^hired 
^  at  the  same  time  or  not.  That  being  so,  I  am  of  opinion  that  the  pau- 
per was  not  prevented  from  gaining  a  settlement  by  reason  of  the  house  and 
shed  having  been  hired  at  different  times.  But  then  it  is  said  the  statute  re- 
quires that  the  tenement  shall  consist  of  a  dwelling-house,  or  building,  or  of 
knd,  or  of  both,  and  that  the  word  both  can  apply  only  to  two  of  the  thipgs  pre- 
Tioosly  mentioned,  and  that  it  must  be  referred  to  a  dwelling-house  and  land, 
or  a  building  and  land,  but  not  to  a  dwelling-house  and  buUding,  The  word 
hoth  is  improperly  used  in  this  sentence.  But  as  no  good  reason  can  be  assigned 
why  a  tenement  (in  order  to  confer  a  settlement)  should  not  consist  of  a  dwel- 
ling-house and  building,  as  well  as  a  dwelling-house  and  land,  I  think  we  arc 
not  bound  by  the  inaccurate- use  of  the  word  bolh^  to  hold,  in  this  case,  that  the 
legislature  meant  to  confine  the  meaning  of  the  word  tenement  to  a  dwelling- 
house  and  land,  or  to  a  building  and  land.  I  think  it  includes  a  dwelling-house 
and  buUdingy  as  well  as  a  building  and  land,  and  that  it  may  even  apply  to  all 
three. 

Parke,  J.  I  am  of  the  same  opinion.  I  am  not  sure  that  we  shall,  by  our 
decision  in  this  case,  give  effect  to  the  intention  of  the  legislature ;  but  that  is 
so  obscure,  that  we  cannot  say  with  precision  what  it  is.  It  struck  me,  in  Rex 
V.  Macclesfield,  2  B.  &  Ad.  870,  that  the  occupation  of  a  dwelling-house  and 
another  distinct  building  in  the  same  parish  would  confer  a  settlement.  If  that 
were  not  so,  a  distinct  dwelling-house  and  a  pig-sty  taken  at  an  entire  rent  of 
100/.  would  not  be  sufficient  for. the  purpose.  I  think  the  hiring  of  a  distinct 
*7in  d^^^^^^g-^^^^'se  and  of  a  distinct  building,  of  the  required  annual  value,  *is 
^  sufficient  to  confer  a  settlement.  Then,  as  to  the  nouse  and  shed  having 
heen  held  under  different  hirings.  Rex  v.  North  Collingham,  1  B.  &  C.  578,  has 
decided  that  a  tenement  held  under  two  distinct  hirings  was  sufficient  to  confer 
a  settlement  under  50  Qt.  3,  c.  50,  and  the  statute  6  O.  4,  c.  57,  has  made  no 
alteration  in  that  respect.     The  pauper,  therefore,  ^ined  a  settlement  in  Leeds. 

Order  of  sessions  quashed. 


The  KING  v.  The  Inhabitants  of  WOODBREDGE.    AprU  27. 

To  gain  a  settlement  by  serving  an  office,  the  party  must  reside  in  the  parish  where  it  is 

executed. 

On  appeal  against  an  order  of  two  justices,  dated  the  8th  of  February,  1832, 
whereby  Joseph  Bird  was  removed  from  the  parish  of  St.  Matthew,  in  the 
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boroagh  oC  Ipswich  in  Suffolk,  to  the  parish  of  Woodbridge  in  the  same  county, 
the  sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the 
following  case : 

The  pauper  was,  on  the  29th  of  September,  1820,  appointed  by  the  bailiffs 
of  Ipswich  a  crane  porter  at  the  common  quay  in  that  town.  The  business  of 
the  crane  porters  is  to  unload  vessels  arriving  at  the  common  quay ;  it  is  a 
public  annual  office,  and  the  pauper  served  it  for  a  year.  The  quay  where  the 
vessels  are  unloaded  is  situated  in  the  parish  of  St.  Mary  at  the  quay,  at  Ips- 
wich, but  during  the  whole  of  the  year  the  pauper  resided  in  the  parish  of  St 
Matthew  in  the  same  town ;  and  the  sessions,  thinking  the  office  was  executed 
in  the  parish  of  St.  Mary  at  the  quay,  were  of  opinion  that  no  settlement  was 
gained  in  St.  Matthew's.  If  the  Court  should  ^be  of  the  same  opinion,  «^^|.^ 
the  order  of  sessions  was  to  be  confirmed ;  if  of  the  contrary  opinion,  *■ 
the  order  to  be  quashed. 

Austirij  in  support- of  the  order  of  sessions,  was  stopped  by  the  Court. 

Biggs  Andrews,  control.  It  is  not  necessary  that  a  party  ^ould  reside  in  the 
parish  where  he  executes  his  office.  In  Hex  i;.  Liverpool,  3  T.  K.  118,  the 
pauper  resided  in  the  parish  of  Liverpool,  but  served  the  office  of  sexton  in  the 
chapel  of  St.  James.  The  churchyard  was  partly  in  the  parish  of  Walton  and 
partly  in  the  parish  of  Liverpool,  but  no  corpse  was  ever  buried  in  that  part  of 
the  churchyard  which  lay  in  the  parish  of  Liverpool ;  and  it  was  held,  that  the 
pauper  gained  a  settlement  in  Liverpool ;  yet  he  did  not  exercise  his  office 
therein.  [Pabke,  J.  There  the  churchyu^  was  in  two  parishes;  and  the 
Court  hela,  that  he  gained  a  settlement  in  that  in  which  he  resided.  The  sta- 
tute 3  W.  &  M.  c.  11,  s.  6,  which  gives  the  settlement,  enacts,  that  if  any  per- 
son who  shall  come  to  inhabit  in  any  paruk  shall  execute  any  public  annual 
office  in  the  said  parish  during  one  whole  year,  he  shall  be  adjudged  to  have  a 
legal  settlement  in  the  same.  It  contemplates,  therefore,  that  the  party  ehall 
reside  in  the  parish.] 

Denman,  C.  J.  The  words  of  the  statute  are  sufficiently  explicit  to  shew 
that  a  settlement  can  be  gained  only  by  serving  an  office  in  the  parish  where  the 
party  resides.     The  order  of  sessions  must  be  confirmed. 

Order  of  sessions  confirmed. 


*The  KING  V,  MATTHEW  SNOWDON.    AprU  27.         [*713 

The  lessee  of  toll  traTerse,  and  of  a  toU-houBe,  (which  he  occapies,)  is  not  rateable  to 
the  poor  for  the  tolls,  but  for  the  toll-house  only. 

On  appeal  by  the  defendant  against  four  several  rates  or  assessments,  made 
for  the  relief  of  the  poor  of  the  parish  of  St.  Nicholas,  in  the  town  and  connty 
of  Newcastle-upon-Tyne,  for  the  months  of  July,  August,  September,  and  Oc- 
tober, 1831,  the  sessions  confirmed  the  rates,  subject  to  the  opinioa  of  this 
Court  on  the  following  case : — 

The  mayor  and  burgesses  of  Newcastle-upon-Tyne  are,  as  well  by  prescription 
as  by  virtue  of  divers  charters,  and  particularly  a  charter  of  the  31  Eliz.,  con- 
stituted a  corporation  by  the  name  or  style  of  "  The  mayor  and  burgesses  of  the 
town  of  Newcastle-upon-Tyne,"  and  have  been  seised  from  time  immemorial  of 
the  town  and  borough  of  Newcastle-upon-Tyne  in  their  demesne  as  of  fee,  and 
hold  the  same  in  fee  farm  under  the  crown,  at  the  yearly  rent  of  100/.  The 
mayor  and  burgesses  claim,  as  of  right  by  prescription,  to  demand  and  receire 
as  a  toll  thorough,  divers  tolls,  dues,  and  duties,  called  the  thorough  toll  or 
great  toll,  in  respect  of  goods,  wares,  and  merchandizes,  not  the  property  of  a 
burgess  of  the  town,  brought  into  and  carried  out  of  the  town,  in  consideration 
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of  tbeir  keeping  in  repair  all  the  public  streets  of  the  town  of  Newcastle-upon- 
Tyne,  and  also  two  third  parts  of  the  bridge  over  the  river  Tyne^  called  Tyne 
Bridge,  which  connects  the  town  with  the  county  of  Durham. 

The  appellant,  who  is  not  an  inhabitant  of  the  parish  of  St.  Nicholas,  is 
^^  i.  lessee  under  the  mayor  and  burgesses  of  ^heir  toll-house,  situate  in  the 
-I  parish  of  St.  Nicholas,  at  the  north  end  of  Tyne  Bridge  (one  of  the 
ancient  avenues  leading  into  and  out  of  the  town,)  and  of  such  of  the  above- 
mentioned  tolls  as  are  collected  at  that  avenue.  The  joint  annual  value  of  both 
tolls  and  toll-house  is  500^.,  but  the  annual  value  of  the  toll-house^  when  sepa- 
rated from  the  tolls,  is  only  10/. 

By  an  act  passed  in  1822,  the  mayor,  burgesses,  and  their  lessee  of  the  said 
tolls  were  authorized  to  take  from  all  persons  who  should  bring  or  convey  into 
or  oat  of  the  town,  by  any  of  the  avenues  or  passages  leading  into  or  out  of  it, 
any  goods,  &c.,  liable  to  the  said  tolls,  such  toll^  as  the  said  mayor  and  bur- 
gesses were  then,  by  law,  entitled  to  receive  in  respect  of  the  said  thorough  toll 
or  great  toll ;  and  the  act  also  authorized  '<  the  mayor  and  burgesses,  and  their 
lessee  of  the  said  tolls,  to  erect,  set  up,  and  maintain  at  all  and  every  or  any  of 
the  avenues  or  entrances  leading  into  or  out  of  the  town,  at  which  the  said  tolls 
shoald  be  demandable,  any  convenient  or  proper  toll-house  or  building,  with 
suitable  conveniences  for  the  accommodation  of  any  person  or  persons  to  be 
employed  in  the  collection  of  the  said  tolls,  dues,  and  duties ;"  and  it  enacted 
^<  that  every  collector  appointed  to  receive  the  tolls,  should  place  his  Christian 
name  and  surname,  painted  on  a  board  in  legible  characters,  in  some  conspicu- 
ous part  of  each  toll-house  immediately  on  his  coming  on  duty,  and  continue 
the  same  so  placed  during  the  whole  time  he  should  be  upon  such  duty.'' 

The  toll-house  in  question  is  occupied  by  the  servant  or  collector  of  the  appel- 
lant, and  the  appellant's  name  is  put  up  in  front  of  the  toll-house.  The  toUs 
:^n|c-i  are  not  actually  paid  to  and  received  by  the  collector  in  the  ^toll-house, 
^  but  are  coUected  from  the  parties  liable  to  pay  the  same  upon  the  street 
in  front  of,  and  as  they  pass,  the  toll-house.  The  total  annual  produce  of  the 
tolls  received  at  all  the  avenues  or  entrances  into  the  town,  the  title  to  which  is 
foanded  on  the  consideration  of  repairing  the  streets,  amounts  to  4000/.,  and  it 
does  not  appear  whether  or  not  the  appellant  makes  any  profit.  The  rent  under 
which  the  appellant  holds  these  and  other  tolls  is  paid  half  yearly  into  the 
Town  Chamber,  the  legal  place  of  receipt  of  the  corporation  revenue.  A  sepa- 
rate account  is  kept  of  the  sums  received  in  respect  of  the  whole  of  the  tolls 
called  the  thorough  toll,  and  likewise  a  separate  account  of  the  sums  expended 
in  repairing  the  streets,  the  consideration  on  which  the  title  to  those  tolls  is 
founded ;  but  in  no  one  year  has  the  aggregate  amount  of  the  sums  received 
for  these  tolls  been  sufficient  to  defray  the  expense  of  keeping  the  streets  in 
repair;  and  no  regard  is  paid  to  the  sum  received  in  regulating  the  amount 
expended  on  the  streets,  the  deficiency  being  supplied,  as  a  matter  of  course, 
out  of  the  general  fund  of  the  corporation.  The  appellant  is  rated  in  all  the 
four  rates  or  assessments  as  follows;  viz.  "Snowdon,  Matthew.  Toll-house 
situated  at  the  north  end  of  Tyne  Bridge,  and  the  tolls  payable  there,  500Z." 

The  question  for  the  opinion  of  this  Court  was,  whether  the  appellant  were 
rateable  for  the  toll-house  and  tolls,  or  either  of  them.  If  for  the  toll-house 
alone,  then  the  four  rates  or  assessments  appealed  against  were  to  be  amended, 
by  striking  out  in  each  "  and  the  tolls  payable  there,*  and  substituting  the 
figures  10^.  for  the  figures  500^.  If  he  were  rateable  for  neither  the  tolls  nor 
*7161  *'^^  toll-house,  then  the  order  of  sessions  was  to  be  quashed.  If  he  were 
-'  rateable  for  the  tolls  either  alone,  or  together  with  the  toll-house,  the 
order  of  sessions  was  to  be  confirmed,  with  such  amendment,  if  any,  with  respect 
to  the  amount  on  which  the  rate  was  made,  as  the  Court  should  see  fit. 

AylUmby  and  T.  Greenwood  in  support  of  the  order  of  sessions.  The  mayor 
and  burgesses  of  Newcastle  being  seised  in  fee  of  the  town,  the  soil  of  the  streets 
is  in  them.     The  toll;  therefore,  paid  to  them  for  passing  over  their  soil  is  a 
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toll  traverse,  and  their  lessee  is  rateable  in  respect  of  such  tolls  constitnting  tbe 
profits  of  the  land.  This  is  something  like  Kickards  t\  Bennett,  1  B.  &  C.  223, 
where  in  trespass  against  a  lord  of  a  manor,  he,  in  his  plea,  set  out  Tarioud  bur- 
dens borne  by  him ;  and  then  prescribed,  not  by  reason  of  those  burthens,  bat 
generally  as  lord  of  the  manor,  for  a  toll  upon  all  goods  bought  and  delivered, 
or  bought  elsewhere  and  brought  into  and  delivered  in  a  town  within  the  manor, 
which  from  time  immemorial  had  been  parcel  of  the  manor;  and  it  was  held, 
after  verdict,  that  this  was  good  as  a  claim  of  toll  traverse,  although  the  bur- 
thens set  out  did  not  constitute  a  sufficient  consideration  for  a  toll  thorough.  It 
is  true  the  sessions  have  found  that  it  is  called  and  that  the  corporation  claim  it 
as  a  toll  thorough  ;  but  it  is  manifestly  a  toll  traverse,  being  taken  for  passage 
over  the  soil  which  is  in  the  corporation.  [Parke,  J.  ABsuming  it  to  be  a 
toll  traverse,  the  lessee  is  not  an  occupier  of  '''any  part  of  the  soil,  in  re-  r^^i- 
spect  of  which  the  tolls  arise.]  The  act  of  parliament  authorizes  the  cor-  ^ 
poration  or  their  lessees  to  take  from  all  persons,  who  shall  bring  or  convey  iuto 
or  out  of  the  town,  by  any  of  the  avenues  or  passages  leading  into  or  ont  of  it, 
any  go^ds,  &c.,  such  tolls  as  the  corporation  are  by  law  entitled  to  receive  in  ^ 
spect  of  the  toll  called  thorough  toll  or  great  toll,  in  consideration  of  their  keep- 
ing in  repair  the  public  streets.  It  also  authorizes  the  corporation  to  erect  aod 
maintain  toll-houses,  and  requires  every  collector  of  the  said  toll  dues  and  duties, 
to  place  his  Christian  and  surname,  painted  on  a  board,  in  legible  characters  oo 
the  said  toll-house.  Here  the  appellant's  name  was  affixed  to  the  toll-house,  and 
he,  by  his  servant,  occupied  the  toll-house,  and  received  the  tolls ;  and  he  is 
rateable  for  both.  If  this  were  a  toll  thorough,  the  question  might  be  different; 
but  in  Rex  v.  Eyre,  12  East,  416,  where  it  waa  held  that  the  lessee  of  the  tolls 
of  a  public  bridge  was  not  rateable  to  the  poor  in  respect  of  them,  it  was  not 
stated  that  he  was  the  occupier  of  a  toll-house.  Here  the  lessee,  by  his  serrant, 
was  the  occupier  of  a  toll-house  erected  at  one  of  the  avenues  where  toll  was  de- 
mandable.  [Parke,  J.  That  occupation  makes  him  liable  to  be  rated  in  re- 
spect to  the  profits  of  the  toll-house;  but  if  that  were  pulled  down,  or  he  did  not 
occupy  it,  he  would  be  entitled  to  receive  the  tolls.  Assuming  the  toll  to  be  a 
toll  traverse,  it  would  be  paid  for  passing  over  the  soil  of  another.  The  lessee 
of  the  tolls  here  does  not  occupy  any  portion  of  the  soil  in  respect  of  which  the 
toll  is  payable;  he  is  rateable,  therefore,  for  his  house,  but  not  for  the  tolls.] 

*The  Court,  without  hearing  Ingham  on  the  other  side,  directed  the  rtcy|g 
rate  to  be  amended,  by  striking  out  the  tolls  and  substituting  lOZ.  for  ^ 
500^.  Rate  amended  accordingly. 


The  KING  v.  The  Inhabitants  of  St.  HELENS  AUCKLAND.    April  27 

A  pauper  agreed  with  the  owners  of  a  colliery  to  work  constantly  in  the  said  coUiprj 
from  the  4th  of  February,  1816,  to  the  4th  of  February,  1816,  or  to  forfeit  and  pay 
to  his  master  1«.  for  each  and  every  day  he  should  absent  himself  from  his  worii. 
or  not  work  a  reasonable  day's  work  to  the  satisfaction  of  his  master :  Held,  not  an 
exceptive  hiring. 

Upon  appeal  against  an  order  of  two  justices,  whereby  George  Riley  was  re- 
moved from  the  township  of  Goundou  in  the  county  of  Durham,  to  the  township 
of  St.  Helens  Auckland  in  the  same  county,  the  sessions  confirmed  the  order  ot 
removal  subject  to  the  opinion  of  this  Court  on  the  following  case : — 

The  pauper  was  bound  as  a  pitman  to  Dixon  and  Co.,  the  owners  of  the  Edeo 
Main  Colliery,  situate  in  the  township  of  West  Auckland  in  the  county  of  Dur- 
ham, by  bond  or  memorandum  of  the  4th  of  February,  1815,  between  G.  D? 
J.  D.,  and  E.  D.,  as  copartners  in  the  said  colliery  of  the  one  part,  and  the 
several  pitmen  whose  names  were  thereunder  written  on  the  other  part,  whercb}- 
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it  was  witnessed  that  the  said  pitmen,  in  consideration  of  the  wages  to  be  paid  as 
after-mentionedy  did  thereby  Beverallj  agree  with  the  said  co-partners  or  masters 
to  hewypity  and  work  coals  within  the  said  colliery,  from  the  day  of  the  date 
thereof  ybr  and  unio  the  Ath  day  of  February^  1816,  in  the  manner  and  at  the 
prices  following;  that  is  to  say,  to  hew  coals  at  2s.  6d.  a  score  of  twenty-five 
corves  to  each  score ;  the  said  pitmen  also  agreed  to  give  to  the  said  masters  the 

*'^191  ^^^^^  ^^  ^^^  ^^^  ^^^  ^^^  ^^1  ^^^y  ^^^®  ^^  work,  over  and  *above  the 
^  said  number  of  twenty-five  corves  to  each  score ;  and  further  to  drive 
their  boards  of  such  a  breadth,  and  to  prop  and  maintain  their  own  work,  and  to 
work  in  a  workmanlike  manner,  properly,  fairly,  and  orderly,  as  directed  by  their 
said  masters,  or  their  agent  for  the  time  being ;  and  to  drive  headways  at  8</.  a 
prd,  and  headways  walls  at  6c2.  a  yard,  when,  where,  and  in  such  a  manner  as 
directed  by  the  said  masters  or  their  said  agent :  and  further,  the  pitmen  agreed 
to  send  as  many  setters  to  bank  as  the  seam  would  admit  and  afford ;  and  also 
to  put  coals  in  their  course  at  the  prices  then  given,  and  to  have  the  liberty  to 
hew  half  a  score  of  coals  in  the  putting  morning,  which  were  to  come  back  the 
same  day.  "  And  the  said  pitmen  do  hereby  further  severally  undertake,  pro- 
miiCy  and  agree,  to  work  constantly  at  the  said  colliery  until  the  said  ^th  day  of 
Fdrntary,  1816,  or  to  forfeit  and  pay,  each  man,  to  the  said  masters  or  their 
said  agent,  one  billing  for  each  and  every  day  that  he  shall  absent  himself  froni 
the  said  toork,  or  not  work  a  reasoncU>le  day's  work,  to  the  satisfaction  of  the 
said  masters  or  their  said  agent.  And  on  the  other  hand,  the  said  masters,  for 
themselves,  agree  to  pay  each  said  pitman  one  shilling  a  day  for  each  and  every 
day  they  shall  wilfully,  or  without  just  cause,  lay  any  of  them  off  work." 

The  pauper  served  under  this  bond  for  a  whole  year,  and  received  his  wages; 
and  daring  that  period  there  was  no  forfeit  incurred  either  by  him  or  his  em- 
ployers, by  reason  of  any  interruption  of  the  work  in  the  colliery,  or  otherwise. 
He  remained  in  the  service  of  the  same  employers  as  a  pitman  for  eleven  months 
after  the  expiration  of  the  bond,  and  from  the  date  of  the  bond  to  the  time  of 
»-i,A-|  his  finally  quitting  the  colliery,  *a  period  of  nearly  two  years,  he  slept 

'*■  -'  in  the  appellant  parish.  The  question  for  the  opinion  of  the  Court  was, 
whether  this  was  a  service  under  such  a  yearly  hiring  as  would  confer  a  settle- 
ment ? 

Ingham  in  support  of  the  order  of  sessions.  This  was  clearly  a  hiring  for  a 
year,  and  not  exceptive.  The  case  falls  within  Rex  v.  Byker,  2  B.  &  C  114. 
There  the  pauper  was  hired  by  indenture,  for  a  year,  as  a  driver  in  a  colliery  at 
the  wages  of  Is.  lOd.  for  a  day's  work  not  exceeding  fourteen  hours,  and  2d.  a 
day  more  when  the  time  was  exceeded;  and  he  was  to  forfeit  10s.  ^d.  for  every 
act  of  disobedience,  and  2s.  6<f.  a  day  for  lying  idle,  or  for  absence  on  working 
days,  to  be  deducted  out  of  his  wages ;  and  there  was  a  covenant  that  in  case 
the  master,  about  Christmas,  should  wish  to  repair  any  engine  belonging  to  the 
eoUiery,  he  might  stop  the  workings  for  any  period  not  exceeding  seven  days, 
without  paying  any  wages ;  and  it  was  held  that  this  was  a  conditional  and  not 
an  exceptive  hiring.  Here,  if  the  agreement  was  conditional,  the  condition  has 
Dot  been  acted  upon  :  but  it  appears  clearly  to  have  been  absolute.  The  case 
is  even  stronger  than  Rex  v.  Byker,  for  the  pitman  to  agree  to  work  constantly 
daring  the  whole  year,  which  gives  the  master  a  right  to  their  service  at  all 
times,  subject  only  to  the  implied  exception  of  hours  for  food  and  rest,  Eex  v. 
All  Saints  Worcester,  1  B.  &  A.  322.  And  the  daily  work  is  to  be  "  a  reason- 
able day's  work,  to  the  satisfaction  of  the  masters"  In  Rex  v.  Gateshead,  2  B. 
rrov]  &  C  117,  note,  which  will  be  relied  on  by  the  other  side,  it  was  *stipu- 

^  ^  lated  that  each  man  should  on  each  working  day,  do  such  a  quantity  of 
vfork  as  should  he  deemed  equal  to  a  full  dajfs  work ;  and  not  leave  the  pit 
until  that  quantity  was  completed,  or  in  default  therefore,  he  should  forfeit 
2<.  6(2. ;  and  the  Court  held  it  to  be  an  exceptive  contract,  because  the  pauper 
wag  not  to  be  under  the  control  of  the  master  for  the  whole  of  every  day.  In 
that  case,  as  reported  in  3  Dowling  and  Ryland,  333,  note  h,  there  was  an  ex- 
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press  exception  in  the  contract,  for  the  labourers  were  to  work  for  the  whole 
year  except  ten  days  daring  the  Chrbtmas  holidays.  If  that  be  correct,  the  case 
differs  essentially  from  this.  The  proviso  there  (which  appears  also  in  Rex  p. 
Byker,  but  not  in  the  present  case,)  that  the  jurisdiction  of  the  justioes  should 
not  to  be  ousted,  was  held  to  be  immaterial. 

StepJien  Temple  contrd.  This  was  an  exceptive  hiring,  for  the  agreement  did 
not  give  the  master  a  control  over  the  servant  during  the  whole  year.  If  it  wu 
not  an  exceptive  it  was  a  conditional  hiring.  But  m  "Rex  v,  Byker,  2  B.  &  C. 
120,  Bayley,  J.  says,  "  If  the  bargain  be  originally  made  for  an  entire  year,  and 
terms  are  introduced  applicable  to  a  continuance  of  the  relation  of  master  and 
servant  durins  the  whole  year,  but  there  is  also  a  provision,  that  in  a  given 
event  it  shall  be  competent  to  the  parties  to  put  an  end  to  or  suspend  the  ser- 
vice for  a  part  of  the  year ;  still  a  settlement  is  gained  if  the  service  is  actually 
performed  for  a  whole  year,  and  neither  party  avails  himself  of  the  coudition. 
A  conditional  hiring  is,  for  this  purpose,  the  same  as  an  absolute  hiring,  unless 
the  condition  is  acted  upon."  *Here  there  was  no  absolute  agreement  p^o.> 
by  the  pitman  to  work  for  a  whole  year,  but  he  had  the  option  either  to  ^  '^ 
work  or  to  absent  himself  at  any  time,  on  paying  \s.  per  day.  [Parkx,  J. 
That  is  like  the  stipulation  in  Bex  v.  Byker  to  forfeit  2$.  Qd.  for  lying  idle.] 
By  the  first  clause  of  the  indenture  in  that  case^  the  master  hired,  and  the  other 
parties  hired  and  bound  themselves  as  workmen  or  servants,  for  a  whole  year  to 
serve  in  the  colliery  for  certain  wages ;  and  the  master  then  covenanted  to  paj 
for  every  good  and  sufficient  day's  work  not  exceeding  fourteen  hours  (and  id. 
a  day  when  that  time  was  exceeded)  Is.  lOd. ;  and  then  the  several  persons 
hired,  covenanted  with  the  master  to  obey  his  orders  as  to  the  manner  of  work- 
ing, and  to  work  the  colliery  fairly  and  regularly,  or  in  default  thereof,  to  forfeit 
10<.  6rf.  for  every  act  of  disobedience,  and  2«.  6d.  per  day  for  lying  idle,  and  the 
same  sum  for  every  working  day  when  they  should  absent  themselves  from  their 
employment }  and  the  Court  were  of  opinion  that  the  mention  of  fourteen  hours 
in  the  master's  covenant  was  introduced  there  for  the  purpose  of  measuring  the 
wages  payable  by  him ;  and  that  the  stipulation  in  the  covenant  of  the  work- 
men, that  they  should  forfeit  2s.  Qd,  per  day  for  every  day  they  should  be  idle 
or  absent  themselves,  did  not  authorize  them  to  absent  themselves  if  thej 
thought  fit,  but  was  inserted  merely  to  enforce  regular  attendance.  But  the 
present  is  a  very  different  case ;  for  here  the  pitmen  do  not  contract  to  serre  the 
master  absolutely  for  a  year,  but  they  agree  to  hew  and  work  ooal  from  the  4th 
of  February,  1815,  to  the  4th  of  February,  1816,  in  the  manner  following,  and 
afterwards  they  stipulate  to  work  constantly  at  the  colliery  until  Hhe  r**.23 
4th  of  February  1816,  or  to  forfeit  1«.  a  day  for  absence  or  not  doing  a  *-  ' 
reasonable  day's  work.  They  have  an  option,  therefore,  to  work  constantly  «t 
the  colliery,  or  to  absent  themselves  on  payment  of  the  fine.  This  case  falls 
precisely  within  Rex  v,  Gateshead,  2  B.  &  C.  117,  note,  where  the  pauper  was 
hired  to  work  in  a  colliery  from  the  6th  of  April,  1813,  to  the  5th  of  April, 
1814,  and  it  was  stipulated  that  each  man  should,  on  each  working  dcyj  do  such 
a  quantity  of  work  as  should  be  deemed  equal  to  a  full  day's  work ;  and  should 
not  leave  the  pit  until  that  quantity  was  completed,  or  in  default  thereof  should 
forfeit  2«.  6d.  The  expression  eadh  working  day  imported  that  there  were  dajs 
when  the  pitmen  might  absent  themselves;  and  it  was  held  to  be  an  exceptiTf 
hiring  because  the  pauper  had  not  subjected  himself  to  the  control  of  his  mas- 
ter for  the  whole  year. 

Denman,  C.  J.  The  decisions  in  Rex  r.  Byker,  2  B.  &  G.  114,  and  Kex 
r.  Gateshead,  2  B.  &  C.  117,  note,  run  very  near  each  other;  but  there  is  a  dis- 
tinction between  them,  and  I  think  the  former  case  an  authority  in  &vourofa 
settlement  here.  It  is  said  that  in  this  contract  there  is  an  exception,  because 
an  option  is  given  to  the  pauper,  either  to  work  or  to  forfeit  and  pay  1«.  npon 
each  day  that  he  absents  himself  or  does  not  work  a  reasonable  da/ s  work  to 
the  satisfaction  of  the  master.     In  Bex  v.  Byker,  the  pauper^  by  indenture;  was 
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hired  for  a  year  as  a  driver  in  a  colliery,  and  the  master  covenanted  to  pay 
wages  at  the  rate  of  1«.  lOd,  for  a  good  day's  work,  not  exceeding  fourteen 
tioAi  hoars,  and  2d.  a  day  more  when  that  time  was  exceeded,  '''and  the  pauper 
"  -*  was  to  tbrfeit  2«.  6rf.  per  day  for  lying  idle,  to  be  deducted  out  of  his 
wages.  It  was  contended,  that  that  was  an  exceptive  contract,  because  the 
master  could  not  compel  the  pauper  to  work  more  than  fourteen  hours  a  day, 
and  also  because  the  pauper,  on  die  payment  of  2«.  6d  per  day,  was  at  liberty 
to  absent  himself.  But  the  Court.held,  that  the  fourteen  hours  was  only  men- 
tioned in  the  master's  covenant  to  regulate  the  amount  of  the  wages,  and  that 
the  relation  of  master  and  servant  continued  during  the  whole  twenty-four 
hours  of  every  day,  and  consequently  during  the  whole  year;  and  that  the 
clause  as  to  forfeitures  was  intended  not  to  give  the  servants  a  liberty  to  absent 
themselves,  but  merely  to  enforce  regular  attendance.  The  same  observation 
applies  to  the  clause  of  forfeiture  in  this  case.  In  Rex  v.  Gateshead  it  was 
stipulated,  that  each  man  should,  on  each  working  day,  do  such  a  quantity  of 
work  as  should  be  equal  to  a  full  day's  work,  and  should  not  leave  the  pit  until 
that  quantity  was  completed,  or,  in  default  thereof,  should  forfeit  2s.  6c^. 
There,  as  soon  as  each  man  completed  his  full  day's  work,  he  was  at  liberty  to 
quit,  and  was  no  longer  under  the  control  of  his  master.  According  to  the 
report  of  that  case  in  3  Dowling  &  Ryland,  it  was  part  of  the  contract  of  hiring, 
that  the  labourers  were  to  work  for  the  whole  year,  except  ten  days  during  the 
Christmas  holidays,  when  they  were  not  to  work,  nor  to  be  liable  to  any  pen&dties 
for  not  working.  If  that  were  a  correct  statement  of  the  contract,  there  would 
he  a  clear  exception  of  ten  days.  It  appears,  however,  from  the  reasoning  of 
the  Judges  there  given,  that  the  hiring  was  held  to  be  exceptive,  not  because 
the  pauper  was  not  bound  to  work  for  his  master  during  the  ten  days,  but 
rrof.-]  because  he  was  *not  bound  to  work  during  the  whole  of  every  day,  but 
"  ^  during  such  part  of  the  day  only  as  might  be  required  to  complete  a  fiill 
^fi  work.  The  contract,  as  stated  in  2  Bamewall  &  Cresswell,  117,  was, 
that  the  master  should  find  work  for  the  men  during  the  whole  year,  and  forfeit 
2f.  ^.  for  every  day  that  he  should  oblige  them  to  be  idle,  except  at  the  Christ- 
mas holidays,  which  were  not  to  exceed  ten  days.  According  to  that  statement, 
the  stipulation,  as  to  the  ten  days,  would  appear  not  to  be  an  exception  in  the 
contract  of  hiring,  intended  to  give  a  privilege  to  the  servant,  but  to  be  a  pro- 
Tision  introduced  for  the  benefit  of  the  master;  and,  considering  the  reasons  on 
which  the  judgment  of  the  Court  was  founded,  that  must  be  taken  as  the  correct 
report  of  the  case.  I  think,  therefore,  this  case  falls  within  Rex  v.  Byker,  and 
^t  a  settlement  was  gained  in  the  parish  of  St.  Helens  Auckland.  The  order 
of  sessions  must  be  confirmed. 

LiTTLEDALE,  J.  If  the  cascs  referred  to  had  never  been  decided,  I  should 
not  have  had  the  slightest  doubt  on  this  case.  By  the  agreement  of  the  4th  of 
February  1816,  the  pauper  agreed  to  hew,  pit,  and  work  coal  till  the  4th  of 
Fehruary  1816,  and  to  work  constantly  at  the  colliery  or  to  forfeit  1«.  for  each  and  . 
every  day  he  should  absent  himself  or  not  work  a  reasonable  day's  work.  Now, 
the  latter  stipulation  bound  the  pauper  to  pay  Is,  per  day,  if  he  did  not  perform 
his  part  of  the  contract.  There  was  a  contract  to  work  for  a  whole  year  and 
every  day  in  the  year,  and  the  master  had  a  right  to  call  on  the  pitmen  so  to 
work.  The  mere  agreement  to  pay  1«.  per  day  as  a  forfeiture  does  not  make 
the  contract  exceptive,  because  neither  party  can  be  supposed  to  have  contcm- 
*7'^61  P^^'  *^^  ^^^  ^°^®  when  the  contract  was  entered  into,  that  there  should 
"  -^  be  an  absence  or  neglect  to  work. 

Parks,  J.  I  felt  some  little  difiiculty,  at  first,  in  distinguishing  this  case 
from  Rex  v.  Gateshead,  2  B.  &  C.  117,  note,  but  I  think  it  falls  within  Rex  v, 
Byker,  2  B.  &  C.  114.  In  the  first  of  those  cases  there  was  a  stipulation  that 
each  man  should,  on  each  working  day,  do  a  full  day's  work,  and  that  he  should 
not  leave  the  pit  until  that  quantity  of  work  was  completed,  and  that,  on  default 
thereof,  he  should  forfeit  2s.  6^.    It  was  therefore  stipulated  by  implication. 
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that  the  men  were  not  to  be  under  the  control  of  the  master  on  days  which  were 
not  working  days,  nor  on  any  day  as  soon  as  a  fhll  day's  work  was  completed. 

Order  of  sessions  confirmed.(a) 


ROWE  V.  SHILSON  and  Another. 

An  embankment  company  was  by  an  act  of  parliament  (not  limited  in  duration)  em- 
powered to  make  a  road,  and  to  erect  turnpikes  upon  or  across  ^  any  lanet  or  troyi 
leading  or  that  might  thereafter  lead  out  of  the  same;**  and  to  take  tolls  at  sack  tompikeg. 
By  subseqaent  acts,  another  company  was  empowered  to  make  a  railway,  and  it  wa 
enacted,  that  all  persons  shoald  have  free  liberty  to  use  the  same,  wiUi  carriages 
properly  constructed,  upon  payment  only  of  such  rates  and  toUe  at  thould  be  demanded  bg 
the  railway  company^  not  exceeding  the  sums  mentioned  in  that  act.  The  railwaj  wij 
afterwards  made,  and  it  crossed  the  embankment  company's  road : 

Held,  ^rst,  that  the  railway,  though  made  and  opened  to  the. public  by  act  of  parliameot, 
was  a  "  way ''  within  the  meaning  of  the  first  mentioned  act.  Secondly,  that  the  ckose 
in  favour  of  the  public  in  the  railway  act,  did  not  take  away  the  vested  right  of  the 
embankment  company  to  their  tolls ;  and,  consequently,  that  they  might  tiJte  toll  of 
persons  crossing  their  road  upon  the  railway. 

Indebitatus  assumpsit  for  tolls.  At  the  trial  before  Parke,  J.,  at  the  gpn'Dg 
assizes  for  the  coanty  of  Devon,  1832,  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  this  Court  upon  the  following  case : — 

♦By  act  of  parliament  42  G.  3,  c.  32,  certain  persons  were  incor-  «:-«,- 
porated  by  the  name  and  style  of  "The  Company  of  Proprietors  for  em-  ^  '** 
banking  Part  of  the  Lairy  near  Plymouth ;"  (see  Lowe  v.  Gk)vett,  3  B.  &  Ad. 
863,)  and  the  embankment  was  accordingly  made  by  the  company.  By  an  let 
43  G.  3,  c.  XV.,  the  company  were  empowered  to  make  and  maintain  a  road  from 
Efford  Quay  in  the  said  county  to  the  borough  of  Plymouth ;  and  it  waa  also 
enacted  as  follows : — "  That  it  shall  and  may  be  lawful  to  and  for  the  eaid 
company  to  erect  or  cause  to  be  erected  such  and  so  many  turnpikes  to  receive 
the  tolls  hereby  granted  upon  or  across  the  said  road,  and  on  or  near  the  sides 
thereof,  or  in,  near,  upon,  or  across  any  lanes  or  ways  leading  or  that  maj 
hereafter  lead  out  of  the  same,  as  they  shall  think  proper."  And  that  in 
consideration  of  the  great  expenses  the  said  company  must  incur  by  making, 
maintaining,  and  supporting  the  said  road,  it  was  enacted  "  that  it  should  be 
lawful  for  the  said  company  to  demand  and  take  or  cause  to  be  demanded  and 
taken  at  the  said  turnpikes,  amongst  other  tolls  therein  mentioned,  for  ereiy 
wagon,"  &c.  And  that  the  company  might  let  the  tolls  to  farm.  The  road 
was  soon  after  made  pursuant  to  the  act. 

By  an  act,  59  G.  3,  c.  cxv.,  for  making  and  maintaining  a  railway  or  tram- 
road  from  Crabtree,  in  the  parish  of  Egg  Buckland,  in  the  said  county,  to  com- 
municate with  the  prison  of  war  on  the  forest  of  Dartmoor,  in  the  said  couDtj, 
reciting  that  such  railway  would  be  of  material  benefit  and  convenience  to  the 
neighbourhood  and  the  country  at  large,  a  company  was  incorporated  for  making, 
completing,  and  maintaining  the  same,  "^under  the  name  of  'The  Ply-  r^og 
mouth  and  Dartmoor  Railway  Company,"  and  was  invested  with  certain  ^ 
powers  for  that  purpose.  The  act  provided,  among  other  things,  that  when  the 
said  railway  should  cross  any  turnpike-road  or  public  highway,  the  ledge  or 
flank  of  such  railway,  for  the  purpose  of  guiding  the  wheels  of  the  carriagee, 
should  not  exceed  one  inch  in  height  above  the  level  of  sucli  road :  and  it  is 
thereby  further  enacted,  in  consideration  of  the  great  charge  and  expense  which 
the  said  company  must  incur  and  sustain  in  making  and  maintaining  the  said 
railway  and  other  the  works  thereby  authorized  to  oe  made  and  maintained; 
that  it  shall  atid  may  be  lawful  for  the  same  company,  from  time  to  time,  and  at 

(a)  See  R.  v.  Oasett  cam  Gawthorpe,  ante,  216. 
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all  times  thereafter^  to  ask,  demand,  take,  recover,  and  receive,  for  the  use  of 
the  same  company,  for  the  tonnage  of  all  goods,  wares,  merchandizes,  and  other 
things  which  shall  be  carried  or  conveyed  upon  the  said  railway,  or  upon  any 
part  thereof,  certain  rates  and  duties  therein  mentioned :  And  it  is  thereby 
farther  enacted  that  all  persons  shall  have  free  liberty  to  pass  upon  and  use  the 
said  railway,  with  carts,  wagons,  or  other  carnages,  properly  constructed,  as 
thereinafter  mentioned,  and  to  employ  the  said  company's  wharfs  and  quays 
for  loading  and  unloading  such  soods  and  other  things,  upon  payment  only  of 
snch  rates  and  tolls  as  shall  be  demanded  by  the  same  company,  not  exceeding 
the  respective  sums  therein  mentioned,  subject  to  the  rules  and  regulations 
which  shall,  from  time  to  time,  be  made  by  the  said  company,  by  virtue  of  the 
powers  therein  granted.  The  railway  was  completed  by  the  company  at  a  great 
expense,  the  time  being  somewhat  varied  afterwards  by  an  act  of  2  G.  4,  which 
it  is  unnecessary  to  notice  further. 

tfcm  *^J  &n  act,  1  G.  4,  o.  liv.,  reciting  that  a  branch  railway,  to  join  the 
'"  ^  Plymouth  and  Dartmoor  railway,  and  to  communicate  with  certain  places 
there  mentioned,  would  be  of  public  utility,  the  Railway  Company  were  em- 
powered to  make,  complete,  and  maintain  such  branch  railway,  and  to  execute 
and  perform  all  such  works,  matters,  and  things  as  should  be  requisite  and  con- 
Tenient  for  that  purpose.  And  it  was  enacted,  that  the  said  statute  of  59  G.  3, 
and  the  several  powers,  authorities,  directions,  restrictions,  provisions,  rates, 
duties,  and  other  matters  and  things  therein  contained,  should  be  used  and 
exercised  by  the  said  Railway  Company,  and  be  applied,  enforced,  and  put  in 
execution  for  making,  completing,  preserving,  and  maintaining  the  said  branch 
railway,  and  also  for  making,  erecting,  doing,  and  performing  all  such  other 
works,  matters,  and  things  as  they  should  think  necessary  or  expedient  for  the 
benefit  of  such  railway,  and  for  defraying  the  expenses  thereof;  and  should 
and  might  also  be  used  and  exercised  by  the  owners  and  proprietors  of  lands 
lying  near  or  adjoining  to  the  said  branch  railw^,  in  such  and  the  like  manner, 
and  as  fully  and  effectually,  as  if  the  several  powers,  authorities,  restrictions, 
provisions,  rates  of  tonnage,  and  other  matters  and  things  contained  in  the 
dame  act,  had  been  repeated  and  re-enacted  in  the  body  of  that  present  act, 
and  as  if  the  branch  railway  and  other  works,  by  the  same  act  authorized  to  be 
made,  completed,  and  maintained,  had  been  described  in  the  said  act  passed  in 
the  fifiy-ninth  year  aforesaid,  as  part  of  the  works  to  be  made  and  done  by  virtue 
of  that  act. 

The  branch  railway  was  made  accordingly,  and  it  crossed  the  Embankment 
Company's  road  in  two  places ;  at  one  of  which,  on  the  side  of  their  turnpike 
^oQi  road,  the  *company  erected  a  toll-bar.  The  toll,  fixed  by  the  act  43  G. 
^  3,  c.  XV.,  was  demanded  on  behalf  of  the  company's  lessee  (the  plaintiff 
in  this  cause),  from  a  servant  of  the  defendant,  who  passed  with  a  wagon  on 
the  railway  across  the  Embankment  Company's  road,  and  through  the  turnpike- 
gate.  He  had  paid  the  regular  tolls  for  passing  along  the  railway.  If  the  Court 
were  of  opinion  that  the  plaintiff  was  entitled  to  recover,  a  verdict  was  to  be 
entered  for  him  for  such  sum  as  they  should  think  proper;  otherwise  a  nonsuit. 
This  case  was  now  argued  by 

R.  Bayly  for  the  plaintiff;  who  relied  upon  the  words  of  the  act  43  G.  3, 
c.  XT.  (empowering  the  Embankment  Company  to  make  the  road  and  receive 
tolls),  and  contended  that  the  branch  railway  in  question  was  a  way  leading 
into  and  out  of  the  Embankment  Company's  road,  within  the  meaning  of  that 
^  and  across  which  they  were  authorized  to  place  bars  for  the  receipt  of  toll ; 
that  there  was  nothing  in  the  acts  for  making  the  principal  and  the  branch  rail- 
way to  supersede  this  right  of  the  company ;  and  that  there  could  be  no  argu- 
ment, on  the  ground  of  hardship,  against  the  right  of  taking  toll  for  merely 
crossing  a  road,  since  the  general  exemption  in  this  case  only  existed  by  an 
express  provision  in  the  Turnpike  Act,  3  G.  4,  c.  126,  s.  32,  and  that,  by 
4  G.  4^  95,  B.  90|  did  not  extend  to  roads  maintained  under  acts  of  parlia- 
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ment  passed  for  an  unlimited  period,  which  was  the  case  with  the  Embankment 
road. 

Butty  contra.     A  railway  like  this  is  a  public  highway.     Rex  v.  The  Seven 
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and  Wye  Railway  Company,  2  B.  &  A.  646 ;  and  *the  acts  establish- 
ing it  have  given  the  public  a  right  to  pass  along  it,  ^'  upon  payment 
only  of  such  rates  and  tolls  as  shall  be  demanded  by  the  Railway  Company,  not 
exceeding  the  sums  mentioned''  in  the  act  59  G.  3,  c.  cxv.  That  right,  accord- 
ing to  the  settled  rules  on  such  subjects,  cannot  be  fettered  with  a  new  pecuni- 
ary imposition,  unless  by  clear  and  unequivocal  words  of  an  act  of  parliament. 
Now,  by  the  act  just  referred  to,  the  only  tolls  to  be  paid  on  the  railway  are 
those  demandable  by  the  Railway  Company.  It  is  true,  that  at  that  time  the 
branch  was  not  formed  ;  but,  by  1  G.  4,  c.  liv.,  all  the  provisions  of  the  former 
act  are  made  applicable  to  the  branch  road,  as  if  that  road  had  been  therein  des- 
cribed ;  and  beyond  this  there  is  nothing  in  the  act  of  1  G.  4,  to  impose  m 
charge  on  the  public  in  respect  of  the  branch  road.  Besides,  the  words  (43  il 
3,  c.  XV.)  enacting  that  the  Embankment  Company  may  erect  turnpikes  on 
their  road  "  in,  near,  upon,  or  across  any  lanes  or  ways  leading,  or  that  may 
hereafter  lead,  out  of  the  same,  as  they  shall  think  proper,''  does  not,  bj  the 
terms  used,  apply  to  public  highways,  established  by  act  of  parliament. 

Denman,  C.  J.  There  is  no  doubt  that  parties  who  seek  to  burden  tbe 
public  with  an  imposition  of  this  kind  must  establish  a  clear  title  to  do  so.  Tbe 
authority  here  relied  upon  is  in  the  words  of  43  G.  3,  c.  xv.,  enacting,  that  it 
shall  be  lawful  for  the  Embankment  Company  to  erect  turnpikes  for  receipt  of 
tolls,  upon  or  across  the  road  te  be  made  by  them,  and  on  or  near  the  sides 
thereof,  or  in,  near,  upon,  or  across  any  lanes  or  ways  leading,  or  that  maj 
thereafter  lead,  out  of  the  same,  as  they  shall  think  proper ;  and  to  demand  and 
take  at  such  turnpikes  the  tolls  mentioned  in  the  act.  I  think  *this,  p;^*Qo 
if  nothing  followed,  would  give  a  clear  right  of  taking  toll  for  passage  ^  '  " 
upon  roads  crossing  the  Embankment  Company's  road.  It  is  said,  indeed,  that 
the  clause  does  not  apply  to  roads  made  by  public  authority ;  but  there  is  no- 
thing in  the  words  themselves  to  support  such  a  distinction ;  and  although  the 
road  in  question  is  made  by  public  authority,  it  is  for  the  advantage  of  the  com- 
pany who  obtain  the  act.  Then,  docs  the  statute  69  G.  3,  c.  cxv.  make  anj 
alteration  in  the  case  ?  That  only  enacts,  that  all  persons  shall  have  liberty  to 
use  the  railway  with  carriages  properly  constructed,  upon  payment  only  of  such 
rates  and  tolls  as  shall  be  demanded  by  the  Railway  Company,  not  exceeding 
the  sums  mentioned  in  the  act.  That  appears  te  me  not  to  take  away  the  fonoir 
right  of  the  embankment  company,  but  only  to  prescribe  what  amount  of  toll 
shall  be  taken  by  the  proprietors  of  the  railway.  If  it  had  been  intended  by 
the  statute  to  do  what  would  certainly  be  a  violent  act,  namely,  to  depriTe  the 
Embankment  Company  of  tolls  which  they  before  enjoyed  in  the  manner  here 
suggested,  that  purpose  would,  I  think,  have  been  more  clearly  expressed. 

LiTTLEDALE,  J.  I  think  the  clause  imposing  the  tolls  in  43  G.  3,  c.  xv.j 
extends  to  all  roads,  whether  made  by  private  mdividuals  or  by  authority  of 
parliament.  If  it  was  meant  that  any  kind  of  road  to  be  thereafter  made  shoidd 
be  exempted  from  the  tolls  granted  to  the  Embankment  Company,  that  shonld 
have  been  done  by  express  words.  I  am  also  of  opinion,  that  those  tolls  are  not 
taken  away  by  the  subsequent  act,  which  gives  liberty  to  all  persons,  with  car- 
riages of  a  certain  description,  to  use  the  railway,  on  payment  only  of  the  tolls 
♦there  mentioned.  The  object  of  that  enactment  is  only  to  point  out  rtj33 
what  persons  shall  use  the  railway,  and  what  they  shall  pay  the  Rail-  *• 
way  company  for  so  doing.  It  is  true  that,  if  plaintiff's  claim  is  well  founded, 
they  cannot  cross  the  Embankment  Company's  road  without  paying  other  tolls; 
but  we  cannot,  on  that  account,  say  that  the  Railway  Act  takes  away  the  toll' 
before  granted  to  the  Embankment  Company. 

Parke,  J.     I  am  of  the  same  opinion,  though  I  have  entertained  some 
doubts.     I  agree  in  what  has  been  urged,  that  the  Embankment  Company;  ^ 
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a  private  body,  could  not  acquire  the  rights  in  question  against  the  public  unless 
the  legislature  expressly  gave  them.  The  clause  which  has  been  relied  upon  by 
the  plaintiff  in  48  G.  3,  o.  xv.  does  clearly  give  such  rights ;  the  only  question 
ifi,  how  far  they  operate  upon  roads  afterwards  made.  There  is  no  doubt  that 
if  the  Railway  Company  had  by  contract,  without  the  intervention  of  parlia- 
ment^ acquired  the  power  of  making  their  road  to  lead  into  the  embankment 
road,  that  would  have  been  a  way  within  the  express  meaning  of  the  clause  in 
question.  But  it  is  necessary  to  go  a  step  further.  A  railway  leading  into 
that  road  is  mode  by  an  act  of  parliament,  which  confers  certain  rights  upon  the 
pablic  :  and  the  question  then  is,  as  to  the  effect  of  the  former  act  upon  such 
sew  public  way.  Upon  this  point  I  had  some  doubt ;  but  I  am  of  opinion  that 
unless  the  subsequent  act  expressly  takes  away  the  vested  right  which  the 
Embankment  Company  had  in  the  tolls  before  granted,  the  public  are  not  enti- 
tled to  cross  their  road  without  paying  toll.  Then,  what  is  there  to  give  the 
public  that  right  ?  The  liberties  they  are  to  enjoy  in  respect  of  the  principal 
,*Q  4-1  ""railway  are  stated  in  the  act  59  G.  3,  c.  cxv. ;  and  although  that  clause 
^'  -'  is  not  expressly  re-enacted,  as  to  the  branch  road,  in  1  G.  4,  c.  liv.,  yet 
this  latter  statute  provides  that  the  several  powers,  authorities,  directions,  res- 
trictions, provisions,  rates,  duties  and  other  matters  and  things,  contained  in  the 
first  Railway  Act  shall  be  used  and  exercised  by  the  Railway  Company,  and 
shall  be  applied,  enforced,  and  put  in  execution,  for  making,  completing,  pre- 
serving and  maintaining  the  branch  railway,  and  for  doing  what  shall  be  neces- 
aary  for  the  benefit  and  for  defraying  the  expenses  thereof,  as  if  the  several 
powers  and  authorities,  rates  and  other  matters,  contained  in  the  former  act,  had 
been  re-enacted  in  this,  or  as  if  the  branch  railway  had  been  described  in  that 
act.  The  latter  act,  therefore,  incorporates  and  explains  the  clause  in  question 
in  59  G.  3,  c.  cxv.  I  think  that  clause  was  merely  a  bargain  between  the  Rail- 
way Company  and  the  public,  that  the  public  should  use  the  railway  upon  cer- 
tain terms,  but  not  subject  to  any  greater  tolls  than  were  stated  in  the  act.  The 
eompaoy  were  to  be  prevented  from  enhancing  the  duties  above  the  original 
rate.  But  this  does  not  enable  persons  to  cross  the  road  of  another  company 
without  paying  the  rates  before  claimable  by  them ;  and  unless  the  act  did  take 
away  the  vested  right  of  that  company,  the  public  would  not  be  entitled  to  resist 
the  present  demand.  On  the  whole,  therefore,  I  agree  that  the  plaintiff  ought 
to  recover. 

Postea  to  the  plaintiff. 


♦735]  *OGLE  V.  STORY,  Gent.,  One;  &c.     Apra  29. 

A.  parchased  premises  whtch  were  mortgaged  to  B.  with  a  proviso  for  re-conveyance,  at 
the  costs  of  the  mortgagor,  on  payment  of  principal  and  interest.  A.  sold  the  premises, 
and  was  to  pay  off  the  mortgage  on  the  completion  of  the  purchase;  but  B.'s  attorney, 
who  held  the  title-deeds,  would  not  deliver  them  to  A.  till  his  own  bill  was  also  paid. 
The  bill  contained  some  items  fairly  chargeable  on  the  occasion  as  costs  due  from  the 
mortgagor,  and  others  which  were  properly  payable  by  the  mortgagee : 

Held,  that  the  attorney  might  enforce  his  lien  on  the  deeds  against  A.  to  the  whole  extent 
of  the  bill ;  and  that  A.  having  been  obliged  to  pay  it  for  the  purpose  of  re-leasing  the 
deeds,  could  not  recover  back  from  the  attorney  the  amount  unduly  charged. 

Assumpsit  for  money  had  and  received,  &c.  At  the  trial  hefore  Lord  Ten- 
terden,  C.  J.,  at  the  sittings  in  London  after  Trinity  term  1832,  the  facts  of  the 
case  appeared  to  bo  as  follows : — ^The  plaintiff  had  purchased  an  estate  upon  which 
one  Fullwood  held  a  mortgage,  with  a  proviso  for  re-conveyance  to  the  mort- 
gagor, his  assigns,  &c.,  at  the  costs  and  expenses  of  the  mortgagor,  on  payment 
of  principal  ani  interest.  The  plaintiff  afterwards  contracted  to  sell  the  estate, 
clear  of  the  mortgage,  to  a  Mr.  Pemberton,  and  a  day  was  appointed  for  com- 
pleting the  purchase.     The  plaintiff  sent  a  release  of  the  mortgage^  to  the  d»> 
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fendant,  who  was  the  mortgagee's  solicitor,  for  approval,  and  also  requested  sct- 
eral  times  to  know  what  would  be  the  amount  of  his  bill  of  costs  on  the  re-con- 
Teyance  of  the  premises ;  but  no  bill  was  sent  till  the  parties  met  for  the  com- 
pletion of  the  purchase,  as  appointed.  The  defendant's  clerk  then  attended,  aod 
brought  with  him  the  deeds  which  Fullwood  held  as  mortgagee,  and  the  defend- 
ant's bill  of  costs.  The  plaintiff's  brother,  who  acted  as  his  solicitor,  obserred 
that  the  bill  was  large,  and  that  its  correctness  could  not  be  ascertained  then; 
and  he  asked  if  payment  was  required  at  that  time.  The  clerk  said  his  instruc- 
tions were  to  receive  the  money.  The  plaintiff's  solicitor  then  said  that  be 
would  pay  it  if  he  was  obliged  to  do  so,  but  should  reserve  the  right  of  taxing 
it  on  a  future  occasion.  The  bill  "^was  then  paid,  the  purchaser,  with  the  ^^^g 
assent  of  all  parties,  giving  one  check,  in  part  of  the  purchase-money,  >> 
for  Fullwood's  principd  and  interest,  and  the  defendant's  costs.  The  clerk  gave 
the  following  receipt : — "  Received  of  Mr.  Pemberton,  by  the  direction  of  J.  W. 
Ogle,  Esq.,  (the  plaintiff,)  the  sum  of,"  &c.  "for  costs,  as  by  bill  annexed." 
The  deeds  were  then  handed  over,  and  the  purchase  completed.  The  plaintiff 
having  afterwards  ascertained  that  the  bill  w^as  not  such  as  a  mortgagor  could 
fairly  have  been  called  upon  to  pay  (which  was  admitted  at  the  trial,)  brought 
this  action  to  recover  back  the  excess,  which  he  had  been  compelled  to  pay  in 
order  to  obtain  possession  of  the  deeds.  For  the  defendant  it  was  insisted,  that, 
as  an  attorney  holding  deeds  of  his  client,  he  had  a  lien  upon  them  for  the 
whole  of  his  bill  of  costs,  against  all  the  world ;  that  it  was  immaterial  to  him 
by  whom  the  bill  was  paid,  but  without  payment  he  was  not  bound  to  band  thco 
over,  or  even  bring  them  to  the  meetmg;  that  the  complaint  was,  not  so  much 
that  the  bill  was  exorbitant,  as  that  a  mortgagor  ought  not  to  pay  it :  if  the  bill 
was  in  itself  excessive,  that  was  a  question  between  Fullwood  (the  mortgagee) 
and  the  defendant ;  and  the  present  action  if  maintainable  by  the  plaintiff,  should 
have  been  brought  against  Fullwood  himself.  Lord  Tenterden,  however,  yag  of 
opinion  that  the  plaintiff  was  entitled  to  recover,  and  he  directed  a  verdict  ac- 
cordingly, but  gave  leave  to  move  to  enter  a  nonsuit.  A  rule  nisi  having  been 
obtained  for  that  purpose, 

Sir  James  Scarlett  and  Plait  now  showed  cause.  The  defendant  could  not 
enforce  any  lien  for  more  than  the  amount  he  was  entitled  to  receive  from  the 
plaintiff;  *and  that  amount  is  measured  by  the  terms  of  the  mortgage  rt^^j 
deed.  When  the  mortgage  was  redeemed,  the  deeds  in  question  were  no  ^ 
longer  Fullwood's.  As  soon  as  his  principal,  interest,  and  reasonable  costs  were 
paid,  he  was  bound  to  hand  them  over.  The  defendant  then  could  not  claim  to 
retain  one  man's  title-deeds  for  another's  debt.  His  lien  upon  them  was  com- 
mensurate with  Fullwood's  right.  Whether  the  defendant's  charges  were  just 
or  not,  as  between  him  and  Fullwood,  is  nothing  to  the  plaintiff.  The  defendant 
might  have  desired  the  plaintiff  to  settle  the  costs  with  Fullwood,  who  could 
not  have  claimed  more  of  the  plaintiff  than  the  proper  costs  as  between  those 
~  parties;  but,  instead  of  that,  he  has  chosen  to  stand  in  Fullwood's  place,  and 
receive  the  costs  himself  from  the  plaintiff.  He  was  not,  then,  entitled  to  de- 
mand more  than  would  have  satisfied  Fullwood.  He  made  himself,  in  fact,  his 
agent  in  that  transaction.  [Parke,  J.  Fullwood  had  a  legal  interest  in  the 
deeds,  and  might  pledge  them.  He  did  pledge  them  with  his  own  attorney  for 
the  amount  of  his  bill.  Could  not  the  attorney  retain  them  till  that  was  paid  J 
He  knew,  when  he  received  them,  what  was  the  extent  of  the  depositor's  in- 
terest. If  the  defendant  is  not  liable  in  the  present  action,  there  is  no  oppor- 
tunity of  taxing  his  bill;  and  that  might  be  alleged  by  Fullwood,  if  the  ptotul 
sued  him  on  account  of  these  charges. 

jP.  Pollock  and  Kelly ^  contr^,  were  not  heard. 

Denhan,  C.  J.     It  is  not  contended  that  the  mortgagee  had  not  a  right  to 

I  pledge  these  deeds.     Then  a  party  who  takes  property  subject  to  a  mortgage? 

'  must  *ask  where  the  titlenleeds  are :  he  must  take  care  to  secure  him-  r^ygg 

salf.    It  makes  no  difference  that  the  person  with  whom  they  are  pledged  *- 
was  the  mortgagee's  attorney.    The  rule  must  be  absolute. 
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LiTTUEDALEy  J.  I  am  of  the  same  opinion.  The  plaintiff  should  have  as- 
certained before  in  whose  hands  the  deeds  were. 

Parke^  J.  The  defendant  had  a  lien  for  the  amount  to  which  he  was  en* 
titled  against  Fullwood.  He,  as  mortgagee  of  the  property,  was  competent  to 
pledge  the  deeds  with  the  defendant  for  that  sum.  The  &ct  is,  that  the  plaintiff 
has  overpaid  Fullwood;  and  he  should  have  taken  his  remedy  against  him. 

Bule  absolute. 
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♦JOHN  NUKSE  and   MARY,  his  Wife,  J.   HARRIS,  and  Two 
Others  v.  C.  WILLS,  Gent.  One,  &c.     April  29. 


Declaration  by  husband  and  wife,  stated  that  by  agreement  between  the  plaintiffs  and  the 
defendant^ — ^reciting  that  one  J.  L.  had  been  arrested  at  the  snit  of  the  plaintiffs ;  that 
the  defendant  bad  become  bail  to  the  sheriff;  that  the  bail  had  been  forfeited ;  and 
that  J.  L.  had  given  a  cognovit  for  the  debt  and  costs, — ^it  was  under^od  and  agreed 
between  the  plaintiffs  and  defendanty  and  the  defendant  undertook  andpromised^  in  conside- 
ration that  the  plaintiffs  would  not  enter  ap  judgment,  or  sue  out  execution  against  J. 
L.  until  a  certain  day,  that  he,  the  defendant,  would  render  J.  L.  on  that  day,  or,  in 
default,  pay  the  debt  and  costs.  Averment,  that  the  plaintiffs  had  not  entered  up 
judgment  or  sued  out  execution  against  J.  L.  before  that  day.  Breach,  that  the  defend- 
ant did  not  render  J.  L.  on  the  day,  or  pay  the  debt  and  costs : 

Held,  on  motion  in  arrest  of  judgment,  after  verdict  for  the  plaintiffs, 

First,  that,  as  the  agreement  was  stated  to  be  toith  the  plaintiffs,  the  promise  must  be 
taken,  after  verdict,  to  have  been  made  to  them. 

Secondly,  that  it  sufficiently  appeared  that  the  wife  had  a  joint  interest,  because  the 
recital  in  the  agreement  of  a  cognovit  by  J.  L.  to  etU  the  plaintiiEs,  was  an  admissiOB 
by  the  defendant  of  such  joint  interest. 

Thirdly,  that,  though  the  agreement  by  the  wife  was  void,  it  might  be  rejected  as  8ur» 
plusage,  and  that  the  count  would  then  be  good,  as  stating  a  promise  to  pay  the  debt 
and  costs  to  the  plaintiffs,  in  consideration  that  they  would  not  enter  up  judgment,  or 
sue  out  execution  until  a  given  day. 

The  declaration  stated,  that,  by  agreement  between  the  plaintiffs  and  the 
defendant, — ^reciting  that  one  James  Lang  had  been  arrested  at  the  snit  of  the 
plaintiffs ;  that  the  defendant  had  become  bail  to  the  sheriff;  that  the  bail  bond 
had  been  forfeited ;  that  Lang  had  confessed  the  action,  and  damage  sustained 
by  the  plaintiffs  to  the  amount  of  200^.,  and  had  consented  that  judgment 
should  be  entered  up,  and  execution  should  issue  for  the  debt  and  costs  due  to 
the  plaintiffs  from  Lang, — ^it  was  agreed  between  the  plaintiffs  and  the  defend- 
ant, and  the  defendant  undertook  and  promised,  in  consideration  thai  theplain' 
tiffi  should  not  nor  wovM  enter  up  jttdgment,  or  sue  out  execution,  or  proceed 
further  in  the  suit,  or  take  any  further  steps  therein  against  Lang,  the  sheriff^ 
or  the  bail,  until  a  certain  day, — that  the  defendant  should  render  Lang  on  that 
day,  BO  that  the  plaintiffs  might  have  the  full  security  of  his  body,  or,  in  default, 
^401  ^^^^^^  P^7  ^  ^^^  plaintiffs  137/.  lbs,  2<f.,  '''being  the  debt  and  costs 
^  aforesaid.  The  declaration  then  proceeded  to  state  a  further  agreement 
between  the  plaintiffs  and  the  defendant,  that  the  time  for  rendering  Lang 
should  be  extended  to  the  first  day  of  Easter  term,  it  being  fully  understood, 
and  the  defendant,  in  consideration  of  the  premises  and  of  suck  extension,  pro- 
mising and  agreeing  that  he,  the  defendant,  would  render  Lang  on  the  last- 
mentioned  day,  or,  in  default  thereof,  would  pay  to  the  plaintiffs  the  above- 
mentioned  sum,  being  the  debt  and  costs  aforesaid.  The  declaration  then  stated 
^  further  agreement  between  the  said  parties,  in  similar  words,  to  extend  the 
time  until  the  first  day  of  Trinity  term.  It  then  stated,  that  the  plaintiffs  had 
Dot  entered  up  judgment,  nor  sued  out  execution,  nor  proceeded  further  in  the 
»id  suit,  until  the  first  day  of  Trinity  term,  nor  hitherto;  and  assigned  for  a 
breach,  that  the  defendant  had  not  rendered  Lang,  nor  paid  the  plainti&  the 
said  sum  of  money. 
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In  a  second  count,  the  two  extensions  of  time  were  omitted;  and  it  wu 
stated  that,  in  consideration  that  the  plaintiffs  should  not  nor  would  enter  up 
judgment  or  sue  out  execution,  or  proceed  further  in  the  suit  against  Lang,  the 
sheriff,  or  the  bail,  until  the  20th  of  February,  the  defendant  undertook,  &e. 
that  he  would  then  duly  render  Lang  into  custody,  or,  in  default,  pay  the  said 
sum  to  the  plaintiffs,  being  the  debt  and  costs  in  the  said  action ;  and  a  simib 
breach  was  assigned. 

Judgment  haying  been  signed  after  a  verdict  for  the  plaintiffs,  with  general 
damages,  a  rule  nisi  was  obtained  for  arresting  the  judgment,  on  the  groond 
that  one  or  both  of  the  counts  were  bad;  first,  because  the  promises  upon  the 
extensions  of  time  mentioned  in  the  first  count  were  not  averred  to  have  been 
made  to  the  ^plaintiffs :  and  secondly,  because  the  consideration  for  the  p^t-ii 
promises  in  each  count,  supposing  them  rightly  stated,  was  an  agree-  ^  * 
ment  by  the  wife,  jointly  with  her  husband  and  others,  and,  as  she  was  not 
capable  of  making  a  contract  in  point  of  law^  she  ought  not  to  have  joined  in 
the  action. 

Keliy  and  Hayward  now  shewed  cause.  It  may  be  collected  from  the  deci- 
sions that,  wherever  the  action  will  survive  to  the  wife,  the  husband  and  wife 
may  join.  Now,  here,  Lang,  by  his  cognovit,  admitted  the  joint  interest  of 
the  husband  and  wife,  and  that  would  have  survived  to  her.  In  debt  on  bond 
made  to  the  wife  during  coverture,  Howell  v.  Maine,  3  Lev.  403,  (see  1  Stiff 
N.  P.  288,  n.  (12,))  or  in  assumpsit  on  a  promissory  note  given  to  the  wife 
during  coverture,  Philliskirk  v.  Pluckwell,  2  M.  &  S.  393,  husband  and  wife 
may  join.  So,  where  husband  and  wife  have  recovered  judgment  on  a  bond 
made  to  the  wife  dum  sola,  husband  and  wife  may  join  in  an  action  on  snch 
judgment,  or  husband  may  sue  alone,  for  that  which  was  before  a  chose  io 
action  transit  in  rem  judicatam,  and  is  of  another  nature  from  what  it  was 
before  the  coverture,  Woolverston  v.  Fynnimore,  Trin.  18  &  19  G.  2 ;  1  Sel- 
wyn,  N.  P.  288. 

The  Solicitor  General  and  White,  contri.  The  first  count  is  bad;  first. 
because  no  promise  to  the  wife  is  alleged:  there  is  nothing  but  a  promise 
resulting  in  law,  and  that  is  to  the  husband.  In  Buckley  v.  Collier,  1  Salk. 
114,  it  was  held,  that  the  husband  must  sue  alone  for  work  done  by  the  wif« 
during  coverture,  unless  an  express  promise  to  the  wife  be  alleged.  Parke,  J- 
That  was  "^on  demurrer :  here,  the  agreement  is  stated  to  have  been  r^^^ 
between  the  plaintiffs  and  defendant,  and  that  being  so,  the  promise,  ^ 
after  verdict,  must  be  taken  to  have  been  made  to  them.]  It  does  not  appear 
that  the  wife  here  had  any  joint  interest  which  would  have  entitled  her  to 
maintain  the  original  action.  [Pabke,  J.  The  cognovit  is  given  to  all  the 
plaintiffs  and  that  being  recited  in  the  agreement  to  which  the  defendant  is  a 
party,  is  a  sufficient  admission  of  the  joint  interest  of  the  wife.]  Assnmisg 
that  to  be  so,  this  differs  entirely  from  the  case  of  a  bond  or  promissorj  noto 
given  to  the  wife  while  sole,  because  she  is  then  capable  of  contracting;  the 
action  here  is  brought  on  a  contract  which  the  wife,  under  coverture,  was  inca- 
pable of  making,  for  a  married  woman  cannot  contract ;  a  promise,  expre^  or 
implied,  gives  no  interest  to  her;  the  whole  results  to  the  husband,  and  the 
action  ought  to  be  brought  in  his  name;  Bigwood  v.  Way,  2  BL  Rep.  1236. 
A  feme  covert  cannot  even  have  goods  with  her  husband.  Abbot  v.  Blofield, 
Oro.  Jac.  644.  In  this  case  it  is  necessary  to  state  a  consideration  for  the  pro- 
mise, and  that  distinguishes  it  from  Philliskirk  v.  Pluckwell,  2  M.  &  S.  393, 
where  it  was  held,  that  husband  and  wife  might  sue  on  a  promissory  note  made 
to  the  wife  during  coverture.  Here,  the  forbearance  to  enter  up  judgment,  or 
•ue  out  execution,  was  the  act  of  the  husband,  and  not  of  the  wife.  In  Rum- 
aey  v.  George,  1  M.  &  8.  176,  Lord  Ellenborough  said,  "A  consideration  of 
forbearance  by  the  husband  is  a  consideration  arising  during  coverture,  and 
expresalj  moving  from  the  husband;  who  has  the  power  of  immediately  enforc- 
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*7AV\  ^°^  ^^^  claim ;  and  is,  therefore,  sufficient  to  support  a  promise  made  to 
-'  *him  alone,  who  is  the  instrument  of  forbearance/'  [Parke,  J.  Maj 
not  what  is  alleged  to  be  the  contract  of  the  wife  be  treated  as  wholly  void  ?  In 
Brashford  v.  Buckingham,  Cro.  Jac.  205,  assumpsit  was  held  to  lie  bj  husband 
and  wife,  on  a  promise,  in  consideration  that  she  would  cure  a  wound,  it  being 
alleged  that  she  had  cured  it.]  There  the  cure  was  the  act  of  the  wife.  Here, 
the  forbearance  is  the  act  of  the  husband.  If  the  agreement  with  the  wife  be 
rejected  as  surplusage,  the  right  of  the  wife  is  entirely  gone.  In  Yanl  ▼. 
Eland,  1  Ld.  lUjm.  368,  where  a  debtor  to  the  wife  as  executrix,  promised  to 
pay  to  the  husband,  in  consideration  of  the  husband's  giving  time,  it  was  held 
that  the  husband  ought  to  sue  alone,  because  the  wife  was  not  a  party  to  the 
agreement  between  him  and  the  defendant.  So,  here,  if  the  agreement  with 
the  wife  be  considered  as  struck  out  of  the  declaration,  she  is  improperly  joined, 
not  being  a  party  to  the  husband's  promise  to  forbear.  Cur,  adv,  vult. 

Denman,  G.  J.  now  deliyered  the  judgment  of  the  Court.  After  stating 
the  substance  of  the  two  counts  in  the  declaration,  hiB  Lordship  proceeded  as 
follows : — 

It  was  argued  that  both  the  promises  on  extensions  of  time  in  the  first  count 
were  insufficiently  stated ;  because  no  promise  to  the  plain tifis  was  averred  in 
either;  but  on  the  argument,  the  Court  intimated  its  opinion,  that,  as  the  agree- 
meot  in  both  cases  was  stated  to  be  with  the  plaintilb,  the  promise  must  be 
taken,  after  verdict,  to  have  been  made  to  them. 

It  was  then  objected  that,  even  supposing  the  promise  to  have  been  made  to 
i^tn  the  plaintiffs,  the  count  was  bad  *in  law.  It  was  not  disputed  that,  where 
^  a  wife  is  the  meritorious  cause  of  action,  or  there  is  a  consideration  mov- 
ing from  her,  the  husband  and  wife  may  join ;  that  they  might  have  joined  in 
an  action  upon  a  judgment  obtained  by  both ; — ^but  it  was  insisted,  first,  that  a 
joint  interest  in  the  wife  was  not  stated  with  sufficient  clearness :  and  secondly, 
that,  as  the  consideration  in  this  case  was  an  agreement  by  the  wife  (jointly  with 
her  husband  and  others),  and  as  she  was  incompetent  to  agree  in  point  of  law, 
the  consideration  was  altogether  void. 

The  first  objection  was  disposed  of  by  the  Court  in  the  course  of  the  argu- 
ment :  it  is  clear  that  the  cognovit  by  Lang  to  a^  ^  plaintiffs,  which  is 
recited  in,  and  admitted  by,  the  agreement,  is  a  sufficient  admission  by  the  de- 
fendant of  a  joint  interest  in  the  wife. 

With  respect  to  the  second  objection,  the  agreement  by  the  wife  is  undoubted- 
ly void  ]  but  it  does  not  follow  that  the  count  is  therefore  bad.  It  states  an 
agreement  by  all,  and  then  a  promise  by  the  defendant,  in  consideration  of  the 
plaintiffs  not  taking  out  execution  until  a  certain  time.  Supposing  all  mention 
of  the  agreement  had  been  omitted,  and  the  count  had  stated  that  the  defendant 
had  promised  to  pay  to  the  plaintiffs,  in  consideration  that  they  should  not  nor 
would  take  out  execution  until  that  time,  and  that  no  execution  was  accordingly 
taken  out,  would  not  such  a  count  have  been  good  ?  Or,  supposing  that  the 
mention  of  the  wife's  agreement  had  been  omitt^,  and  that  of  the  other  parties 
Htated,  and  that  the  consideration  for  the  promise  had  been  alleged,  as  before, 
to  be  the  forbearance  of  the  plaintiffs  to  sue  out  execution ; — would  such  a  count 
*7451  ^^  objectionable  ?  In  either  case,  the  forbearance  by  all  is  "^a  sufficient 
^  consideration  for  the  promise ;  and  it  is  not  rendered  less  sufficient  by 
the  addition  of  the  agreement  of  all,  which,  in  point  of  law,  would  be  binding 
on  all  the  plaintiffs,  except  the  wife.  The  same  reason  applies  to  the  other 
parta  of  the  first  count,  which  state  the  agreement  of  all  to  extend  the  time, 
and  the  promise  by  the  defendant  in  consideration  of  the  premises,  that  is,  of 
snch  agreement  of  such  eoctermon.  In  each  part,  there  is  a  sufficient  considera- 
tion moving  from  the  wife,  as  well  as  the  other  plaintiffs,  namely  the  forbear- 
ance by  all,  and  the  extension  of  the  time  by  all ;  and  this  cannot  be  vitiated 
\j  the  additional  averment  that  all  agreed;  which,  on  the  face  of  the  declarar 
tioQ,  would  amount,  in  law,  to  the  agreement  of  all  but  the  wife.    For  them 
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reasons,  we  are  of  opinion  that  the  first  connt  is  good,  and  if  so,  the  second  is 
equally  unobjectionable.  Judgment  for  the  pkinti&. 


WILLIAM  TUCKER,  surriving  Executor  of  GEORGE  TUCKER,  v.  EM- 
MELINE  TUCKER,  Execute  of  CHARLOTTE  TUCKER.  AprU  30. 

8.  gave  a  bondj  conditioned  for  the  payment  of  money.  The  obligee  made  C.  his  execu- 
trix and  residuary  legatee,  and  died.  C.  proved  the  will,  assented  to  the  bequest  and 
died,  not  having  fully  administered,  leaving  B.  executrix  of  the  executrix  C,  in  trust 
for  her  (E.'s)  own  benefit.  A  sum  due  on  the  bond  in  the  first  testator's  time  remained 
unpaid.  0.,  during  her  lifetime,  in  consideration  of  a  marriage  about  to  take  place 
between  her  and  the  father  of  S.,  gave  a  bond  to  a  trustee,  conditioned  for  payment  of 
a  sum  of  money  to  the  use  of  S.  if  C.  should  marry  and  survive  her  intended  hasband. 
She  did  marry  and  survive  him,  and  the  money  not  having  been  paid  in  her  lifetime, 
the  trustee's  executor  sued  B.,  the  executrix  of  0.,  upon  that  bond : 

Held,  that  in  this  action  the  claim  of  E.  upon  S.'s  bond  could  not  be  set-off. 

Qnsere,  Whether  an  equitable  demand  can  be  set-off  at  law?  Per  Littledale,  J.,  it  canoot 

Debt  on  bond  of  the  16th  of  November,  1774,  in  the  penal  sum  of  400^., 

S'lven  to  George  Tucker  the  testator,  by  the  testratrix  Charlotte  Tucker,  then 
harlotte  *Smale,  but  who  afterwards  intermarried  with  William  Tucker,  p^,^,^ 
and  survived  him.  The  bond,  which  was  set  out  on  oyer,  recited  that  a  >• 
marriage  was  about  to  be  solemnized  between  William  Tucker  and  Charlotte 
Smale,  and  that  the  said  Charlotte,  in  consideration  thereof,  and  of  the  8ett]^ 
ment  to  be  made  upon  her  by  the  said  William,  had  agreed,  in  case  such  mam- 
age  should  take  effect,  and  she  should  survive  the  said  William,  to  pay  to  George 
Tucker,  his  executors,  &c.,  within  twelve  months  of  William's  death  the  sum  of 
200/.,  upon  trust,  for  the  sole  use,  benefit,  &c.  of  Sarah,  daughter  of  the  said 
William,  her  executors,  &c. ;  and  the  bond  was  conditioned  for  the  payment  of 
that  sum  to  George  Tucker  as  agreed,  upon  trust  for  such  use,  &c.,  in  tiie  above 
events.  The  defendant  pleaded  non  est  factum,  and  several  other  pleas,  the 
last  of  which  was  a  set-off  in  substance  as  follows : — 

'^  That  the  said  Sarah  Tucker,  by  her  writing  obligatory  on  the  23d  of  May, 
1791,  acknowledged  herself  bound  to  one  William  Tucker,  deceased,  in  the 
penal  sum  of  490/.,  on  condition  that,  if  she  duly  paid  certain  annual  snnis 
during  ike  periods  there  specified,  to  the  said  William  Tucker  in  his  lifetime, 
and  to  his  executors,  &c.,  after  his  death,  the  said  writing  obligatory  should  be 
void.  That  there  was  due  from  the  said  Sarah  Tucker  to  the  said  William 
Tucker,  on  the  25th  of  March,  1796,  the  sum  of  160/. ;  that  he,  by  his  will, 
bequeathed  all  his  personal  estate  to  the  said  Charlotte  Tucker,  and  appointed 
her  executrix;  that  he  died  in  1817;  that  she  proved  the  will  and  assented  to 
the  bequest ;  that  at  the  commencement  of  this  action  200/.  only  was  due  upon 
the  writing  obligatory  in  the  declaration  mentioned ;  and  that  at  that  time  r^^y 
^^  there  was,  and  still  is,  *due  and  owing  to  the  said  defendant  as  execu-  ^ 
trix  of  the  said  Charlotte  Tucker,  who  was  executrix  of  the  said  William  Tucker, 
in  trust  for  the  benefit  of  herself,  the  said  defendant,  as  executrix  of  the  said 
Charlotte  Tucker,  for  and  on  account  of  the  said  sum  of  160/.  and  interest 
thereon,  a  large  sum  of  money,  to  wit  the  sum  of  440/.,  which  said  sum  of  money 
go  due  and  owing  upon  the  said  writing  obligatory  of  the  said  Sarah  Tucker 
exceeds  the  moneys  due  and  owing  from  the  said  defendant,  executrix  as  afore- 
said, to  the  said  plaintiff,  executor  as  aforesaid,  upon  the  said  writing  obligatoij 
in  the  said  declaration  mentioned,  by  the  condition  thereof,  &c.'' 

To  this  plea  there  was  a  special  demurrer,  assigning  several  grounds,  and, 
among  others,  that  it  does  not  appear  by  the  plea  that  any  interest  was  due  or 
payable  to  the  defendant  as  executrix,  &c.  for  the  said  sum  of  160/. ;  that  it  is 
not  alleged  in  the  plea  from  whom  the  440/.  therein  mentioned  is  due  to  the 
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defendant,  executrix  as  aforesaid ;  that  it  appears  by  the  plea  that  the  said 
supposed  debt  of  440/.,  if  any  such  there  be,  is  due  to  the  defendant  as  executrix 
of  the  said  Charlotte  Tucker,  who  was  executrix  of  the  said  William  Tucker, 
and  is  attempted  to  be  set  off  against  a  debt  due  from  the  said  defendant  as 
executrix  of  the  said  Charlotte  Tucker :  and  that  the  said  plea  attempts  to  set 
off  against  the  debt  claimed  bj  the  plaintiff^  a  debt  which  cannot  by  law  be  set 
off  agaijist  it.    Joinder  in  demurrer. 

Erie,  in  support  of  the  demurrer.  A  mere  equitable  interest  cannot  be  set 
off;  and  the  attempt  here  is  to  set  off  one  equitable  interest  against  another. 
The  defendant  in  her  plea  treats  the  plaintiff  as  trustee  for  Sarah  Tucker,  in 
ip7  4Q^  respect  of  the  claim  advanced  in  *this  action ;  and  she  also,  in  the  same 

^  pleading,  acknowledges  the  debt  which  she  sets  off  to  be  due  to  herself 
in  trust.  Now,  in  the  first  place,  she  has  no  right  to  treat  Sarah  as  the  real 
plaintiff  on  a  bond  given  to  George  Tucker  as  trustee  for  Sarah.  Bottomley  v. 
Brook,  1  T.  B.  621,  and  Rudge  v.  Birch,  1  T.  R.  622,  will  be  cited  on  the 
other  side ;  but  in  those  cases  the  interest  of  the  cestui  que  trust  was  not 
merely  equitable.  In  Bottomley  v.  Brook  the  bond  was  given  to  the  plaintiff 
by  the  direction  of  E.  Chancellor,  to  secure  to  her,  Chancellor,  a  sum  of  100/., 
which  she  had  lent  the  defendant,  the  obligor,  and  for  which,  therefore,  she  had 
a  legal  cause  of  action.  The  trust  was  founded  on  a  liability  known  to  the 
courts  of  law,  and  capable  of  being  enforced  there.  The  same  observations 
apply  to  Rudge  v.  Birch.  And  the  law  laid  down  in  those  oases  has  been  looked 
upon  with  jealousy  since.  In  Wake  v.  Tinkler,  16  East,  86,  Lord  EUenborough 
said  he  was  '<  much  more  inclined  to  restrain  than  to  extend  the  doctrine  of 
those  cases ;"  and  Bayley,  J.,  said  '^  We  have  nothing  to  do  in  this  place  with 
any  other  Uian  legal  rights."  In  Carpenter  v.  Thornton,  8  B.  &  A.  52,  it  was 
held  that  a  decree  in  chancery,  founded  merely  on  an  equitable  obligation  and 
not  upon  any  legal  liability,  could  not  be  enforced  by  action  at  law.  Secondly, 
the  claim  which  is  the  subject  of  set-off  in  this  case  is  not  in  respect  of  anything 
actually  due  to  any  supposed  cestui  que  trust.  Charlotte  was  executrix  and 
residuary  legatee ;  if  she  had  got  in  all  the  property  and  discharged  the  debts, 
and  there  had  then  been  a  residue,  her  legatee  might  have  been  a  cestui  que 
rTAQ'^  trust  for  that  residue ;  but  this  is  not  shewn  to  have  been  ^done,  either 

-'  by  Charlotte  or  by  the  defendant.  Under  those  circumstances  the 
defendant  appears  only  as  executrix  of  an  executrix,  and,  as  such,  executrix 
of  the  original  testator.  The  debt  she  now  sets  up  is  merely  a  chose  in  action, 
demandable  originally  by  William  Tucker,  and  then  by  Charlotte  and  the 
defendant  successively,  as  his  personal  representatives.  When,  therefore,  the 
defendant  attempts  to  set  off  this  debt  against  a  claim  upon  herself  as  executrix 
of  Charlotte  Tucker,  it  is  setting  off  a  debt  due  in  auter  droit,  which  cannot  be 
done.  The  ultimate  interest  which  the  defendant  herself  might  have  is  but  the 
merest  equitable  right.  Besides,  this  is  not  a  case  in  which  interest  could  be 
elaimed;  Higgins  v.  Sargent,  2  B.  &  C.  848 ;  Page  v.  Newman,  9  B.  &  C.  878 ; 
and  if  so,  the  set-off  actually  maintainable  would  at  all  events  be  insufficient  in 
amount. 

FoUett  contri.  At  any  rate,  160/.  is  claimable.  There  is  no  doubt  that  the 
bond  declared  upon  as  given  to  George  Tucker  was  in  reality  given  for  Sarah ; 
nor  that  Sarah  is  the  debtor  upon  that  bond  on  which  the  set  off  arises ;  and  the 
persons  actually  interested  in  the  debt  so  set  off,  after  the  death  of  William 
Tneker,  were,  ^t  Charlotte,  and  then  the  defendant.  The  plaintiff  has  no 
interest  in  the  bond  declared  upon,  except  being  the  party  in  whose  name  the 
action  upon  it  is  brought.  Then,  when  a  mere  trustee  sues  a  trustee,  may  not 
the  latter  set  off  a  debt  due  to  his  cestui  que  trust  ?  On  this  point  Bottomley 
<^.  Brook,  1  T.  tl.  621,  and  Rudge  v.  Birch,  1  T.  R.  622,  are  authorities  which 
*7501  ^*^®  never  been  overruled.    *[Parke,  J.    In  Scholey  v,  Mearns,  7  Easty 

^  158,  a  case  is  referred  to  by  counsel  which  is  said  to  have  overruled 
them.]    It  was  also  said  in  argument,  in  Coppin  v,  Craig,  7  Taunt.  243,  that 
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the  decision  in  Bottomley  v.  Brook  had  been  much  questioned;  but  both  eases 
are  treated  as  authority  in  Wake  v.  Tinkler,  16  £asty  36 ;  and  Ashhurst,  J.  go 
considers  them  in  Winch  v,  Keeley,  1  T.  R.  619,  where  they  are  first  cited. 
In  the  present  case  as  in  Bottomley  v.  Brook  and  Budge  v.  Birch,  the  plaiatifif 
has  the  legal  interest  and  no  other;  the  beneficial  interest  is  in  the  cestui  que 
trust,  and  that  interest  was  taken  notice  of  by  the  Court  in  the  two  last  men- 
tioned cases.  The  courts  of  law  did  not  formerly  notice  trusts,  but  of  late  years, 
when  they  have  come  in  question,  the  disposition  has  been,  not  to  send  parties  to 
the  other  side  of  the  hall  if  the  justice  of  the  case  was  manifest.  Carr  p.  Hincb- 
lifif^,  4  B.  &  C.  547,  and  other  cases  of  the  same  class,  show  that  the  Court  will 
take  notice  of  the  real  debtor,  where  the  action  is  brought  in  the  name  of 
another  party,  and  will  allow  a  defendant  to  set  off  a  debt  due  to  him  from  aoj 
person  who  may  be  identified  with  the  plaintiff;  Coppin  v,  Craig,  7  Taunt.  243, 
is  a  similar  case.  [Parke,  J.  The  plaintiff  in  Carr  v,  Hinchliff  had  allowed 
another  person  to  appear  as  the  real  contracting  party.  That  is  the  ground  of 
decision  there,  and  in  other  similar  cases,  as  George  v.  Clagett,  7  T.  R.  359, 
Eabone  t;.  Williams,  7  T.  R.  360,  note  (a).]  As  to  the  argument  that  the 
defendant  here  is  setting  off  a  debt  in  auter  droit,  the  law  on  that  subject  is  not 
disputed;  but  the  defendant  does  not  claim  as  executrix,  "^to  set  off  what  r^^r^ 
would  be  assets  of  the  testator:  her  case  is  that  she  has  a  beneficial  ^ 
interest  of  her  own,  which  entitles  her  to  set  off  in  her  own  right. 

Denman,  C.  J.  It  is  enough  to  say  that  the  set-off  contended  for  in  this 
case  goes  beyond  the  authorities  of  Bottomley  v.  Brook,  1 T.  K.  621,  and  Rudge 
V.  Birch,  1  T.  R.  622.  Charlotte  Tucker  was  only  an  executrix  who  was 
residuary  legatee  and  had  assented  to  the  hequest :  non  constat  that  she  or  the 
defendant  might  have  any  beneficial  interest  at  all  in  the  debt  attempted  to  be 
set-off. 

LiTTLEDALE,  J.  I  think  Bottomley  v.  Brook,  1  T.  R.  621,  was  not  properly 
decided,  and  that  under  the  statutes  of  set-off  the  Court  can  only  notice  an 
interest  at  law.  In  George  v,  Clagett,  7  T.  R.  359,  the  defence  was  not  a  set- 
off under  the  acts  of  parliament,  but  was  an  answer  to  the  action  upon  the 
general  issue,  that  the  defendant  did  not  undertake  or  promise,  &c.  So  it  is 
where  the  contract  has  been  made  with  a  factor,  who  was  the  representatire  of  the 
party  afterwards  suing,  and  who  might  himself  ha?e  been  the  plaintiff  in  the 
cause.  But  in  the  action  upon  this  bond  the  defendant  could  have  no  benefit 
of  set-off  except  under  the  statutes,  and  the  present  case  is  not  within  them. 

Parke,  J.  This  case  must  be  governed  by  the  statute  2  G.  2,  c.  22,  s.  13, 
which  enacts,  'Hhat  where  there  are  mutual  debts  between  the  plaintiff  and 
defendant,  or  if  either  party  sue  or  be  sued  as  executor  or  administrator,  where 
there  are  mutual  debts  between  the  *te8tator  or  intestate  and  either  party,  py^o 
one  debt  may  be  set  against  the  other,  and  such  matter  may  be  given  in  I-  " 
evidence  upon  the  general  issue,  or  pleaded  in  bar,"  so  that  in  the  former  case 
notice  be  given  of  the  particular  sum  or  debt  intended  to  be  insisted  on.  The 
object  was  to  prevent  cross  actions.  If  the  words  of  the  statute  had  been  looked 
at,  Bottomley  v.  Brook,  1  T.  R.  621,  and  Rudge  v.  Birch,  1  T.  R.  622,  wodd 
hardly  have  been  decided  as  they  were.  At  all  events  the  doctrine  of  those 
cases  is  not  to  be  extended;  and  the  present  case  certainly  goes  beyond  those, 
for  there  was  no  debt  due  from  Charlotte  Tucker  to  Sarah  Tucker,  before  the 
bond  was  given  to  the  plaintiff's  testator  as  her  trustee. 

Judgment  for  the  plaintiff. 


BODDINGTON  and  DAVIS  v.  SCHLENCKER.     May  1. 

By  the  nsage  ia  the  city  of  London,  a  person  receiving  a  check  with  his  bankers  name 
written  acroBs  it,  pays  it  in  at  the  banker's,  and  the  banker,  if  he  receives  it  in  time, 
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presents  it  at  the  clearing-boase,  and  obtains  payment  the  same  day.  A  debtor  paid 
bis  creditor  by  a  crossed  check,  and  the  latter,  on  the  same  day,  transmitted  it  to  his 
banker.  The  bankei  negligently  (as  was  alleged)  omitted  to  present  it  at  the  clearing- 
liouse  in  time  for  that  day  (when  it  would  have  been  paid),  and  on  the  next  it^was  dis- 
hoooored,  the  firm  on  which  it  was  drawn  having  stopped  payment: 
neld,  that  the  supposed  negligence  of  the  banker,  though  it  might  render  him  liable  to 
his  customer,- did  not  discharge  the  drawer;  the  holder  of  the  check  being  entitled,  by 
the  general  law,  to  present  it  the  day  after  he  receives  it;  and  no  custom  of  the  city 
being  proved,  as  between  debtor  and  creditor,  that  a  crossed  check,  if  received  by  the 
latter  and  sent  by  him  to  his  banker  in  sufficient  time,  must  be  cleared  the  same  day. 

Assumpsit  for  non-payment  of  a  check|  made  by  the  defendant,  payable  to 
the  plaintiffs  or  bearer.  Plea,  non-assumpsit.  At  the  trial  before  Lord  Ten- 
terdcDy  C.  J.  at  the  sittings  in  London  after  Trinity  term  1832,  the  facts 
appeared  to  be  as  follows : — Messrs.  Boddington  and  Davis  sold  sugars  to  the 
*7^^1  ^^^^^^^^^9  ^  ^^  V^^  ^^^  0^  ^^^  ^^^^  0^  March  1831.  On  Saturday,  *the 
-'  26th  of  that  month,  between  one  and  half-past  one,  the  defendant  gave 
them  in  payment  a  check  dated  the  same  day,  drawn  by  him  on  Messrs.  John 
Bond,  Sons  and  Pattisal,  for  830/.  Across  the  face  of  the  check  he  had  written 
the  name  of  Martin  and  Co.,  who  were  the  plaintiffs'  bankers.  A  check  so 
crossed,  if  presented  by  any  person  but  the  banker  whose  name  is  written  across, 
is  not  paid  without  further  inquiry.  On  the  same  26th  of  March  the  plaintiffs 
paid  the  check  into  the  hands  of  Mr.  Stone  at  the  house  of  Martin,  Stone,  and 
Co.,  about  seven  minutes  before  four  o'clock.  Martin  and  Co.  did  not  present 
it  at  the  clearing-house  in  time  to  be  paid  that  day,  but  it  was  presented  to  Mr. 
Pattisal,  and  he  put  his  initials  upon  it.  If  it  had  been  presented  in  time  for 
payment  that  day,  it  would  have  been  paid;  Bond,  Sons  and  Pattisal  never 
opened  their  house  after  the  26th :  they  stopped  payment  on  the  28th ;  the 
check  was  therefore  not  presented,  and  was  never  paid,  of  which  the  defendant 
bad  due  notice.     Bond  and  Co.  afterwards  became  bankrupt. 

The  clearing-house  at  which  the  bankers'  clerks  meet  to  exchange  their  checks 
i")  in  Lombard  street;  Martin's  and  Co.  is  in  the  same  street.  Tne  practice  is, 
that  each  banker  sends  to  the  clearing-house  the  checks  upon  other  bankers 
which  he  receives  in  the  course  of  the  day ;  they  are  there  delivered  to  a  clerk 
of  the  firm  on  which  they  are  drawn  (each  house  having  a  clerk  in  attendance 
there  for  the  purpose),  and  he  enters  them  in  a  book  to  the  credit  of  the  bankers 
paying  them  in.  When  the  clock  at  the  clearing-house  strikes  four,  no  more 
checks  are  taken ;  and  at  the  end  of  the  day  the  clerks  settle  their  balances;  if 
^7541  ^  <^h^^  comes  too  late  '^'for  tne  clearing-house,  it  is  osnally  sent  to  the 
^  bankers'  on  whom  it  is  drawn,  and  they  mark  it  with  their  initials,  which 
is  considered  an  undertaking  to  pay  it  the  next  day ;  it  not  being  usual  for 
hankers  to  pay  each  other  after  four.  The  defendant  gave  evidence  for  the  pur- 
pose of  shewing  that,  by  an  established  usage  in  that  business,  a  banker,  re- 
ceiving a  check  upon  another,  was  bound  to  pass  it  at  the  clearing-bouse  the 
same  day,  if  there  were  time ;  and  that^  under  the  circumstances  of  this  case, 
3Iartin,  Stone  and  Co.  had  time  to  clear  the  check  in  question.  On  this  point 
it  vas  stated  that  a  check  paid  in  at  the  banker's^  and  requiring  to  be  cleared, 
most  be  entered  in  two  books  at  least,  before  it  is  sent  out;  it  has  then  to  go  to 
the  clearing-house  and  to  be  there  entered  in  a  third;  if  Martin  and  Co.  had 
had  only  a  single  check  to  clear,  it  would  have  been  in  time  though  paid  in  as 
late  as  seven  minutes  before  four ;  but  Mr.  Stone  stated  that,  on  the  26th  of 
March,  1831,  they  had  ninety-one  checks  paid  in  shortly  before,  and  after,  four 
o'clock,  including  the  check  on  Bond  and  Co. ;  and  that  all  ojf  these  were  too 
late  to  be  cleared.  The  question  when  a  check  should  be  considered  as  too  late, 
or  in  time  to  be  cleared,  did  not  appear  to  be  settled  by  any  positive  rule ;  but, 
under  the  present  circumstances,  Campbell,  for  the  defendant,  contended  that 
Martin  and  Co.  had  been  guilty  of  laches  in  not  passing  the  check  at  the  clear- 
ing-house, and  that  having,  after  such  default,  accepted  the  undertaking  of  Bond 
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and  Co.,  for  payment  on  the  Monday,  they  had  made  the  check  their  own  and 
discharged  the  defendant.  Lord  Tenterden,  in  summing  up,  told  the  Jury  that 
the  plaintiffs  must  suffer  for  the  neglect  of  Martin  and  Co.  their  agents,  if 
♦they  had  not  done  their  duty ;  and  that  the  question  was,  whether  or  ^  ^--^ 
not  the  check  was  paid  in  to  5lartin's  and  Co.  in  time  for  them  to  hare  ^ 
sent  it  to  the  clearing-house.  He  ohserved  upon  the  evidence  of  Mr.  Stone, 
that  if  that  gentleman  spoke  the  truth,  there  was  not  time  to  pass  the  check, 
and  then  there  was  no  laches  on  the  part  of  Martin  and  Co.,  and  the  d^ 
fendant  was  not  relieved  from  liability ^  The  jury  found  a  verdict  for  the  de- 
fendant. In  the  following  term  Sir  James  Scarlett  obtained  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial,  on  the  ground  of  misdirection ;  con- 
tending, that  as  the  plaintiffs  themselves  were  not  obliged  to  present  the  check 
till  Monday,  their  agent  could  not  have  been  guilty  of  laches  in  not  procuring 
payment  on  Saturday;  and  this  should  have  been  stated  to  the  jury. 

The  Solicitor' General  Midi  Comynnoyr  shewed  cause.     Martin  and  Co.  were 
guilty  of  negligence,  and  the  loss  must  fall  upon  them,  not  the  defendant.    It 
is  true  that,  by  the  general  custom,  if  a  party  keeps  a  check  in  his  own  hands, 
he  need  not  present  it  till  the  following  day ;  but  there  is  a  custom  also  that  if 
he  receives  a  cross  check  and  hands  it  to  his  banker,  the  banker  (if  it  comes  in 
sufficient  time)  must  present  it  the  same  day )  the  custom,  and  that  only,  rales 
in  each  case.     Its  existence  is  a  matter  of  fact  to  be  determined  by  the  jury. 
[Parke,  J.     Assuming  the  custom,  each  way,  to  be  as  it  is  stated,  the  debtor 
has  no  right  to  presume  that  one  course  or  the  other  will  be  adopted ;  it  is  at 
the  option  of  the  party  receiving  the  check.]     If  a  bill  of  exchange  is  payable 
at  a  day  certain,  the  holder  has  his  option  whether  he  will  present  it  for  accep- 
tance or  not  in  the  mean  time ;  but  if  he  does,  and  acceptance  is  ^refused  p^-^ 
he  must  give  notice  to  the  drawer  or  indorser,  or  lose  his  remedy  by  *■ 
omitting  to  do  so.     What  is  due  diligence,  in  general,  may  be  a  mixed  qaestion 
of  law  and  fact ;  but  where  this  depends  upon  the  custom  of  trade  in  a  partiea- 
lar  place,  the  jury  must  decide  it.     Appleton  v,  Sweetapple,  Bayley  on  Bills, 
239,  Hankey  r.  Trotman,  1  W.  Bl.  1.     Local  customs  have  been  held  good 
with  respect  to  insurances  and  may  at  least  have  equal  authority  in  the  case  of 
bills.    [LiTTLEDALE,  J.  How  far  do  you  say  the  custom  in  this  case  extends?] 
To  all  the  bankers  in  the  city  who  use  the  clearing-house.  Bobson  v.  Bennett,  2 
Taunt.  388»  which  may  be  cited  on  the  other  side,  it  is  no  authority  against  the 
defendant,  but  rather  the  contrary ;  for  there  the  custom  of  the  city  bankers  was 
complied  with  as  far  as  the  circumstances  allowed ;  the  plaintiffs'  bankers  did  not 
receive  the  check  till  after  four,  and  they  sent  it  that  day  to  be  marked  for  pay- 
ment by  the  bankers  on  whom  it  was  drawn,  and  presented  it  on  the  following  daj 
at  the  clearing-houscii     Lord  Tenterden,  in  the  present  case,  considered  the  cus- 
tom as  established,  and  only  left  it  to  the  jury  whether  there  had  been  sufficient 
time  to  clear  the  check.     [Parke,  J.     There  may  be  a  custom  of  the  nature 
contended  for,  as  between  the  banker  and  his  customer,  but  whether  it  prevails 
between  the  creditor  and  debtor  is  a  very  different  question ;  and  that  distinction 
should  have  been  pointed  out  to  the  jury.]     The  check  was  a  bill  of  exchange 
payable  on  demand ;  if  the  bankers  received  it,  and  neglected  their  duty  in  pre- 
senting it,  they  have  their  remedy  against  the  drawer ;  but  they  are  bound  to 
give  credit  to  the  customer  from  whom  they  took  it,  and  *he,  therefore,  r^-jj 
must  be  considered  as  having  received  payment  from  the  party  who  drew  '- 
and  delivered  it  to  him.     [Parke,  J.    If  the  customer  had  given  the  bankers  a 
bill  payable  on  the  same  day,  with  a  special  direction  to  present  it  at  ten  o'clock, 
in  which  case  it  would  have  been  paid,  and  they  had  not  presented  it  till  fire, 
would  that  have  discharged  the  drawer  ?     The  question  is,  whether  this  sap- 
posed  general  custom  amounts  to  anything  more  than  such  a  direction  by  the 
customer.]     A  banker  is  not  a  mere  porter,  he  is  a  holder;  he  would  hare  a 
lien.     A  porter  or  clerk  has  no  interest  in  the  sum  delivered  to  him ;  he  is  to 
carry  the  very  paper  or  money — he  is  the  mere  conduit.    But  a  banker  receives 
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a  bill  or  check  aa  his  own,  subject  to  an  account  for  the  proceeds.  Martin  and 
Co.  were  to  place  the  amount  of  the  check  to  the  plaintiffs'  credit.  If  the 
plaintiffs'  account  with  them  had  been  overdrawn,  Martin  and  Co.  would  have 
received  the  amount  of  this  check  for  their  own  benefit.  [Parke,  J.  You 
have  to  make  out  an  exception  in  the  case  of  bankers  receiving  a  crossed  check, 
to  the  general  rule  that  a  check  may  be  presented  the  day  after  it  is  received.] 
The  question  turns  entirely  on  mercantile  usage,  and  that  contended  for,  and 
which  has  been  recognised  by  the  jury,  is  not  unreasonable.  The  custom  of  the 
clearing-house  (and  presentment  ther^t  all  is  merely  matter  of  custom)  is  per- 
fectly understood  between  the  debtor  and  the  creditor ;  the  latter  knows,  if  a 
check  is  sent  to  him  crossed,  that  the  earliest  payment  is  to  be  obtained  by  pre- 
senting it,  through  his  banker,  at  the  clearing-house  the  same  day.  If  he  takes 
the  step  authorized  by  custom  for  obtaining  that  early  payment,  he  must  abide 
the  consequence  as  between  himself  and  the  debtor,  if  he  fails  to  do  all  that  the 
*75R1  custom  requires.  *If  the  banker  is  in  fault,  the  consequence  falls  on  him 
-'  and  he  must  seek  his  remedy  against  the  debtor. 

Sir  James  Scarlett  (with  whom  was  -P.  Robinson),  contra.  The  Lord  Chief 
Justice  misdirected  the  jury,  in  not  telling  them  that  the  plaintiffs  had  a  right 
to  present  the  check  at  any  time  during  Monday.  (Here  he  was  stopped  by  the 
Court.) 

Denman,  C.  J.  I  am  of  that  opinion  ]  and  I  may  also  say  that,  in  order  to 
support  the  defendant's  case,  the  custom  relied  upon  ought  to  be  much  better 
established,  as  between  debtor  and  creditor. 

LiTTLEDAu:,  J.  The  rule  in  question  may  exist,  as  between  the  banker  and 
his  customer,  and  may  be  regarded  as  a  convenient  practice  settled  between 
them,  rather  than  as  a  custom.  I  must  say,  although  it  is  not  now  the  subject 
for  our  consideration,  that  I  think  seven  minutes  not  a  reasonable  time  for  a 
hanker  to  enter  a  check  and  send  it  to  the  clearing-house,  or  else  to  be  liable  for 
the  consequences  in  case  of  default.  But,  at  all  events,  the  custom  contended 
for  is  not  established  as  between  the  creditor  and  his  debtor.  Boddington  and 
Co.,  as  holders  of  the  check,  had  a  right  to  present  it  at  any  period  of  the  day 
after  that  on  which  they  received  it.  That  has  been  held  a  reasonable  time ; 
and  I  do  not  see  upon  what  principle  it  can  be  contended  that,  under  the  cir- 
cumstances of  this  case,  the  rule  so  established  ought  not  to  prevail.  Bodding- 
ton and  Co.,  if  they  had  held  the  check  in  their  own  hands,  were  not  bound  to 
present  it  before  Monday;  and,  if  they  had  not,  the  defendant  would  have  been 
in  the  same  situation  as  he  is  now. 

*7^Q1  ^Pabke,  J.  There  is  no  doubt  that  the  receiver  of  a  check  has  till 
-'  the  close  of  the  banking  hours  on  the  following  day  to  present  it.  It  is 
said,  however,  that  there  is  a  particular  custom  qualifying  this  rule.  The  ques- 
tion on  that  point  was  not  distinctly  submitted  to  the  jury,  inasmuch  as  the  dif- 
ference between  the  usage  as  affecting  the  relation  of  creditors  and  debtors,  and 
that  of  customer  and  banker,  was  not  pointed  out :  if  it  had  been,  I  should  say 
that  the  jury  had  come  to  a  wrong  conclusion  on  the  evidenoe.  ^  The  custom 
contended  for,  if  it  could  be  supposed  set  out  on  the  record,  would  appear  a 
very  complicated  one.  It  would  be  a  custom  as  between  debtor  and  creditor, 
that  if  the  creditor  receives  a  crossed  check  from  his  debtor,  he  is  not  bound 
to  present  it  till  the  following  day ;  but  that  if  he  hands  it  to  his  own  banker 
on  the  same  day,  within  a  reasonable  time  before  four  o'clock  for  the  banker  to 
send  it  to  the  clearing-house,  and  the  banker  neglects  to  do  so,  the  creditor  is 
answerable  for  that  neglect,  as  between  himself  and  the  debtor,  and  the  debtor 
is  discharged :  or  that  the  banker  becomes  a  holder  in  this  special  situation,  that 
if  he  does  not  present  the  check  at  the  clearing-house  before  four,  the  debtor  is 
discharged,  and  the  banker  must  take  the  consequences  of  the  non  payment. 
No  such  custom  was  established,  and  it  seems  to  me  that  the  whole  of  the  evi- 
dence comes  to  this  point :  that  if  the  holder  of  a  crossed  check  delivers  it  to 
lu8  banker  on  the  day  he  receives  it,  within  a  convenient  time  before  the 
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clearing  hoars,  the  hanker  is  liahle  as  hetween  him  and  his  customer  for  neglect- 
ing the  usual  practice,  as  he  would  for  disobedience  of  a  special  direction  to 
present  it  for  payment  on  that  day;  but  the  respective  situations  of  the  r^-rgA 
♦debtor  and  creditor  are  not  altered.  It  comes  to  the  case  I  put  during  L 
the  argument,  that  if  the  holder  of  a  bill  places  it  in  his  banker's  hands  on  the 
day  on  which  it  is  payable,  with  directions  to  present  it  at  ten  o'clock,  and  he 
does  not  present  it  till  five,  in  consequence  of  which  it  is  not  paid,  that  does  not 
discharge  the  drawer.  It  has  been  decided  that  the  holder  of  a  check  may  pre- 
sent it  at  any  time  he  pleases  during  banking  hours  on  the  day  after  he  receives  it; 
and  it  is  much  the  best  to  abide  by  that  general  rule  aa  between  creditor  and 
debtor.  Rule  absolute,  (a) 


WILSON  and  Others  v.  WILLIAM   HIRST  the  Elder,  and  WILLAM 

HIRST  the  Younger. 

In  an  action  against  B.  and  C.  to  recover  the  balance  of  a  banking  account  which  com- 
menced in  1822  and  ended  on  the  1st  of  Novembei:  1831,  the  right  of  the  plaintiffs  to 
recover  depended  on  the  rate  of  interest  which  they  were  entitled  to  charge  by  the  un- 
derstanding between  the  parties  during  their  transactions  together.  The  defendants,  to 
prove  their  case  on  this  point,  proposed  to  call  D.,  who  stated  on  the  voir  direj  that  he 
was  a  partner  with  B.  and  C.  from  1822  to  the  23d  of  June  1831,  and  that  the  partner- 
ship accounts  as  between  himself  and  them  were  still  unsettled.  Between  the  witnesses 
retirement  and  November  1831,  considerable  sums  had  been  paid  in  and  drawn  outbj* 
the  defendants,  but  the  general  balance  had  not  been  materially  altered.  Since  the  wit- 
ness's retirement,  B.  and  C.  had  asked  time  of  their  creditors  to  pay  their  debts.  Gen- 
eral releases  inter  alia  of  '<  all  demands"  from  B.  and  G.  to  D.,  and  from  D.  to  B.  and  C, 
were  executed :  Held,  that  by  these  releases  D.  was  rendered  a  competent  witness. 

Assumpsit  on  the  money  counts,  and  account  stated,  and  for  interest.    Plea, 

feneral  issue.  At  the  trial  before  Alderson,  J.,  at  the  York  Spring  assizes 
832,  it  appeared  that  the  action  was  brought  to  recover  the  balance  of  a  bank- 
ing account.  The  balance  in  the  pass-book  on  the  1st  of  November  1831  was 
483?.  12«.  4c/.,  for  which  sum  the  plaintiffs  sought  a  verdict.  Their  right  to  re- 
cover turned  upon  the  question,  at  what  rat«  interest  ought  to  be  calculated. 
The  account  commenced  *in  1822  or  1823,  and,  in  the  pass-book,  in-  r^^nj 
terest  at  5  per  cent,  was  charged  throughout.  The  defendants  proposed  *■ 
to  prove  that  in  1825,  after  a  remonstrance,  the  plaintiffs  agreed  to  charge  onlj 
4  per  cent. ;  that  in  1826  it  was  increased  again  to  5  per  cent.,  and  that  in  1827 
the  plaintiffs  promised  that  they  would  charge  what  Messrs.  Beckett  of  LeedB 
charged,  and  they  offered  to  prove  that  Messrs.  Beckett  charged  only  4  per  cent 
interest.  To  establish  this  case,  the  defendants  called  Joseph  Hirst,  who  being 
examined  on  the  voir  dire,  stated  that  he  was  a  partner  with  the  two  defendants 
during  the  period  when  the  above  transactions  occurred,  and  that  the  partner- 
ship accounts,  as*  between  the  then  partners,  were  still  unsettled.  On  his  ex- 
amination in  chief  he  stated,  that  he  ceased  to  be  a  partner  on  the  22d  or  23d 
of  June  1831,  at  which  time  the  balance  due  to  the  plaintiffs  did  not  materi- 
ally differ  from  the  balance  on  the  1st  of  November  1831.  Since  the  retire 
ment  of  the  witness  from  the  partnership,  sums,  to  the  amount  of  about  2000/., 
had  been  paid  by  the  defendants  to  the  banking-house  of  the  plaintiffis,  and 
nearly  the  same  amount  drawn  out  by  the  defendants.  The  defendants  had 
since  asked  time  from  their  creditors  to  pay  their  debts.  General  releases  from 
the  defendants  to  the  witness,  and  from  the  witness  to  the  defendants,  had  been 
given.  The  release  from  the  witness  to  the  defendants  was  of  all  actions,  causes 
of  action,  suits,  bills,  bonds,  writings  obligatory,  debts,  dues,  duties,  accompta, 
sums  of  money,  judgments,  extents,  executions,  quarrels,  controversies,  tres- 

(a)  The  defendant  paid  the  amount  of  the  check,  and  the  cause  was  not  tried  again. 
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passes,  damages,  and  demands  whatsoever,  both  in  kw  and  cqaitj,  or  otherwise 
howsoever,  which  against  the  defendants,  or  either  of  them,  Joseph  Hirst  ever 
*7f\91  ^     ^^  might  thereafter  *have,  &c.     It  was  objected  that  he  was  not  a 

•■  competent  witness  on  the  ground  that  a  verdict  against  the  defendant^} 
would  diminish  the  assets  of  the  partnership,  which  was  the  security  the  wit- 
ness had  against  the  debts  due  from  the  firm ;  and  it  was  urged,  that  the  firm 
were  in  difficulties,  and,  if  so,  then  this  interest  must  continue  till  all  the  debts  due 
from  the  firm  were  paid,  and  was  not  affected  by  the  releases.  It  was  said,  that 
this  had  been  so  determined  by  Lord  Tenterden  at  Nisi  Prius,  but  the  name  of 
the  case  was  not  mentioned^  and  it  was  not  acted  upon  as  an  authority.  The 
learned  Judge  thought  that^  on  principle,  the  objection  was  valid,  but  that  the 
question  could  not  depend  on  the  insolvency  of  the  firm,  even  if  that  had  been 
more  distinctly  made  out.  He  rejected  the  witness,  and  the  plaintiff  had  a 
verdict.  A  rule  nisi  having  been  obtained  for  a  new  trial,  on  the  ground  that 
the  testimony  had  been  improperlv  rejected,  in  the  course  of  this  term, 

Cdtman  and  Cresnoell  shewed  cause.  Joseph  Hirst  was  not  a  competent 
witness.  The  effect  of  his  testimony  might  be  to  increase  the  surplus  of  the 
partnership  funds,  in  which  he  was  interested,  and  the  release  given  by  him  to 
his  partners  does  not  extinguish  his  right  to  that  surplus ;  because  it  is  some- 
thing which  is  to  arise  in  future,  and  it  is  laid  down  in  Vin.  Abr.  Release,  G. 
18,  that  a  future  right  or  possibility  which  may  be  released  ought  to  have  foun- 
dation and  original  inception,  and  to  be  a  necessary  and  common  possibility;  as 
stated  in  Laropet's  case,  10  Rep.  50  b,  Hoe's  case,  5  Rep.  70,  b,  Briscoe  v.  Aier, 
2  Roll.  Abr.  407,  tit.  Release  (A)  pi.  23,  Neale  v.  Sheffield,  Yelv.  193.  There 
*7631  ^^S^^  ^^  ^^^^  been,  *in  addition  to  the  release,  an  assignment  by  Joseph 

^  Hirst  of  all  his  interest  in  the  partnership  effects.  Besides,  if  the  de- 
fendants obtained  a  verdict,  and  the  plaintiffs  should  afterwards  bring  an  action 
against  Joseph  Hirst,  the  judgment  entered  up  on  that  verdict  would  be  an 
answer  to  such  action :  for  if  an  action  is  brought  against  two  of  three  partners, 
and  the  defendants  recover  a  verdict,  and  afterwards  a  new  action  is  brought 
against  the  third  partner  for  the  same  demand,  he  may  plead  the  former  judg- 
ment in  answer  to  the  action ;  because  otherwise,  if  a  verdict  should  be  recovered 
against  him,  he  might  call  on  his  partners  for  contribution,  and  they  would  thus 
he  made  circuitously  to  pay  the  plaintiff,  after  having  obtained  a  verdict  in  the 
action  brought  directly  against  tnem.  It  is  clear,  therefore,  that  the  witness 
has  a  direct  personal  interest  in  the  event  of  the  verdict,  as  he  will  thereby  be 
furnished  with  an  available  defence  against  any  demand  by  the  plaintiffs  against 
him.  It  may  indeed  be  said  that  he  has  another  defence ;  because,  according  to 
the  principle  of  Clayton's  case^  1  Mer.  585,  the  balance  due  when  the  witness 
ceased  to  be  a  partner,  must  be  considered  as  discharged  by  the  subsequent  pay- 
ments which  the  defendants  have  made  to  the  plaintiffs.  But  this  is  no  answer 
to  the  objection.  It  depends  on  circumstances  whether  that  will  be  a  defence  or 
not;  and  in  consideration  of  law  it  cannot  but  be  an  advantage  and  benefit  to 
him  that  a  verdict  should  be  obtained  by  the  defendants,  since  .that  verdict  will 
form  a  clear  legal  answer  to  a  demand  which,  it  is  admitted,  did  once  exist 
iigainst  him,  and  to  which  it  is  by  no  means  certain  that  he  has  any  other  dc- 
*7641  ^^^^^  f  ^^^  **'^®  ^^  ^^  Clayton's  case,  1  Mer.  585,  is  but  a  rule  of  evi- 

-'  dence,  and  such  evidence  is  liable  to  be  controverted  even  by  slight  cir- 
cumstances. 

F.  PoUock  and  Starkie  contr^.  Joseph  Hirst  was  a  competent  witness,  first, 
because,  from  the  course  of  dealing  between  the  plaintiffs  and  the  defendants, 
and  the  payments  made,  the  debt  due  to  the  plaintiffs  while  the  witness  was  a 
partner,  according  to  th6  rule  laid  down  in  Clayton's  case,  1  Mer.  585,  is  dis- 
charged; and  as  Joseph  Hirst  is  no  longer  liable  to  the  demand  of  the  plaintiffs, 
there  is  no  objection  to  his  testimony.  But  assuming  that  to  be  otherwise,  he 
is  not  incompetent  on  the  ground  of  interest.  If  he  be  interested  at  all,  it  must 
he  either  because  if  the  plaintifiis  recover  a  verdict  he  may  be  liable  to  an  action 
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by  his  partners  for  contribution,  or  becanse  the  jndgment  and  ezecnHon  in  this 
suit  would  diminish  the  partnership  funds,  in  which  he  has  an  interest,  or  because 
he  might  still  be  liable  in  equity  notwithstanding  the  release.  But  the  release 
given  oy  the  defendants  would  be  an  answer  to  any  action  brought  by  them 
against  him  for  contribution.  And  then,  as  to  the  judgment  and  execution  in 
this  suit  diminishing  the  partnership  funds,  out  of  which  the  joint  creditors  are 
to  be  paid,  in  which  case,  it  is  said  those  creditors  may  resort  to  him ;  assuming 
that  to  be  so,  he  will  then  become  a  creditor  of  his  partners,  but  that  will  not 
render  him  incompetent.  If  the  joint  funds  are  sufficient,  or  more  than  suffi- 
cient, to  pay  the  debts  of  the  firm,  he  clearly  would  be  a  competent  witness.  But 
if  those  funds  be  insufficient,  and  the  joint  creditors  *resort  to  him,  then  r^^gc 
he  becomes  a  creditor  of  his  partners,  and  they  must  pay  him.  The  pos-  *- 
sibility  of  their  being  unable  to  do  so  is  a  mere  contingency^  and  cannot  affect 
his  competency. 

Thirdly,  it  may  be  said  that  he  is  still  liable  in  equity  to  the  joint  creditors; 
but  he  will  be  so  only  in  the  case  of  the  insolvency  of  his  two  partners.  That 
is  a  mere  contingency,  and  is  not  to  be  presumed,  and  no  evidence  was  given  to 
shew  that  they  were  insolvent.  In  Carter  v.  Pearce,  1  T.  R.  163,  a  co-obligor 
in  a  bond  to  the  ordinary  under  the  22d  &  23d  Car.  2,  c.  10,  was  held  to  be  a 
competent  witness  to  prove  a  tender  by  the  administratrix,  and  it  was  said  by 
the  Court,  that  the  bare  possibility  of  an  action  being  brought  against  a  witness 
is  no  objection  to  his  competency ;  and  Buller,  J.  said,  that  in  order  to  render 
a  witness  incompetent,  it  is  necessary  to  prove  that  he  must  derive  a  certain 
benefit  from  the  determination  of  the  cause  one  way  or  the  other.     It  may  be 

Suestionable  whether  evidence  of  the  insolvency  of  the  partners  would  disqualify 
le. witness :  but  here,  at  all  events,  he  does  not  become  immediately  liable,  but 
only  on  failure  of  funds.  The  case  resembles  that  of  a  creditor,  who  is  equally 
liable  to  loss  from  failure  of  a  debtor's  funds.  In  Simons  v.  Smith,  By.  &  M. 
29,  Lord  Tenterden,  in  an  action  against  one  of  several  partners,  held  that  the 
defendant  could  not,  by  a  release,  make  him  a  competent  witness ;  and  in  Cheyne 
V,  Koops,  4  Esp.  N.  P.  C.  112,  Lord  Alvanley  expressed  an  opinion,  that  a  co- 
partner could  not  be  made  competent  by  a  release  from  the  defendant,  because 
there  was  an  interest  which  could  not  be  released  in  the  manner  proposed ;  for 
if  the  defendant  died  *or  was  insolvent,  the  plaintiff  would  have  a  right  rt-gg 
to  a  bill  in  equity  to  compel  all  the  partners  to  contribute ;  he  however  *■ 
reserved  the  point,  and  offered  to  allow  the  witness  to  be  released ;  but  the  de- 
fendant not  being  present,  no  release  was  given.  In  both  those  cases,  the  lia- 
bility of  the  witness,  as  a  partner,  was  admitted.  Here  it  is  denied.  The  case 
of  the  witness  must  be  t^en  as  at  the  time  of  the  dissolution  of  the  partner- 
ship. He  was  then,  at  most,  a  debtor  or  a  creditor  of  the  defendants  as  to  the 
balance  which  should  afterwards  appear  to  be  due  on  either  side  on  the  winding 
up  of  the  affairs.  A  suit  in  equity  would  not  lie  to  compel  him  to  pay  any 
part.  It  may  be  questionable,  whether  this  Court  will  notice  an  equitable  lia- 
bility, contingent  on  the  default  of  funds  on  the  part  of  the  defendants.  To 
constitute  such  a  liability,  there  must  first  be  a  failure  of  the  joint  funds;  and 
secondly,  of  separate  funds.  A  court  of  law  will  not  notice  equitable  defects 
of  title.     Boyman  r.  Gutch,  7  Bing.  379,  Alpass  r.  Watkins,  8  T.  R.  516. 

Cur,  adv.  vult. 
Den  MAN,  C.  J.,  in  the  same  term,  delivered  the  judgment  of  the  Court, 
After  stating  the  facts  his  Lordship  proceeded  as  follows.  On  shewing  cause 
against  the  rule,  it  was  contended  on  the  part  of  the  defendants  among  other 
things,  that  from  the  course  of  the  dealing  between  the  plaintiffs  and  the  part- 
nership, and  the  receipts  and  payments  that  had  taken  place,  the  debt  due  to 
the  plaintiffs  whilst  the  witness  was  a  partner  had  been  discharged,  according  to 
the  rule  in  Clayton's  case,  1  Mer.  585,  and  that  as  the  witness  was  no  longer 
liable  to  the  plaintiffs*  demand,  *there  could  be  no  objection  to  his  testi-  pt^gy 
mony  j  but  though  the  payment  of  money  on  account  generally,  without  ■•  ^ 
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making  a  specific  appropriatioD,  would  in  many  cases  go  to  discharge  the  first 
part  of  an  account,  yet  that  rule  cannot  be  taken  to  be  conclusive ;  it  is  evidence 
of  an  appropriation,  only ;  and  other  evidence  may  be  adduced  which  may  vary 
the  application  of  the  rule,  and  therefore  we  cannot  say  to  a  certainty  that  the 
debt  owing  by  the  witness  to  the  plaintiffs  has  been  discharged,  and  indeed  the 
defence  proceeds  upon  the  ground  that  the  moneys  paid  in  are  not  to  be  appro- 
priated to  the  payment  of  this  debt,  but  only  to  part  of  it^  viz.  that  part  in 
which  there  is  no  overcharge  of  interest. 

But  we  are  of  opinion  that  the  mutual  releases  which  have  been  executed  by 
the  defendants  to  the  witness,  and  by  him  to  the  defendants  have  made  him  a 
competent  witness. 

It  was  contended  on  the  part  of  the  plaintiffs  that  the 'witness  comes  to  in- 
crease the  surplus  of  the  partnership  effects,  and  that  he  is  interested  in  that, 
and  that  his  release  does  not  release  his  right  to  that  surplus,  as  it  is  something 
which  is  to  arise  in  future ;  and  cases  were  cited  to  shew  that  things  which  rest 
in  contingency  and  possibility  are  not  released  by  this  general  form,  which  only 
applies  to  what  exists  at  the  time  when  the  release  is  given. 

There  will  be  found  in  Lampet's  case,  10  Rep.  50  b.  some  instances  where  a 
release  does  not  extend  to  things  in  future;  and  in  Co.  Lit.  290,  and  291,  and 
in  2  Rollers  Abr.  201,  and  several  of  the  following  pages,  and  in  the  additional 
eases  to  Rolle,  given  in  18  Viner's  Abridgment,  beginning  at  page  299,  will  be 
«-Agi  found  other  instances  to  ^he  same  point ;  many  of  these  however  are 
^  upon  the  construction  of  single  particular  words,  as  duties,  or  dehtSy^or 
actions. 

But  in  Littleton,  s.  608,  and  Coke's  commentary  upon  it,  291,  b,  the  release 
of  all  demands  is  treated  as  having  a  most  extensive  operation ;  and  in  these 
releases  in  the  present  case  there  is  not  only  the  word  demands,  but  also  all  the 
other  words  which  in  the  various  cases  are  of  themselves  only  taken  as  having 
a  limited  operation. 

But  in  fact  the  claim  of  any  surplus  that  may  arise  had  an  existence  at  the 
time  of  the  release. 

At  that  time  the  partnership  had  money  due  to  them,  and  they  owed  money, 
and  amongst  the  debts  claimed  from  them,  was  this  to  the  plaintiffs ;  the  amount 
of  which  depended  upon  the  question  of  the  rate  of  interest :  the  facts  which 
raised  that  question  were  capable  of  being  ascertained,  and  there  was  an  ulti- 
mate, if  not  an  immediate  certainty,  how  the  law  would  attach  on  such  a  state 
of  facts.  The  amount  of  the  balance  though  uncertain  as  far  as  it  depended 
upon  the  funds  to  be  realized,  did  not  depend  on  any  new  state  of  things  to 
arise  thereafter,  but  merely  whether  the  funds  would  be  available,  and  it  falls 
within  the  rule  laid  down  in  Lampet's  case,  10  Rep.  50  b.  that  a  future  right 
or  possibility  which  may  be  released,  ought  to  have  a  foundation  and  an  original 
inception,  and  ought  to  be  a  necessary  and  common  possibility,  which  appears 
to  U9  to  be  the  case  here. 

It  has  been  urged,  that  the  partnership  have  asked  for  time  to  pay  their  debtS; 
and  that  shews  them  to  be  insolvent,  and  the  surplus  will  be  less. 
*''691       ^®  think  that  forms  no  objection.     In  the  first  place,  *the  asking  for 
-'  time  does  not  necessarily  shew  them  to  be  insolvent,  though  it  is  a  cir- 
cumstance of  suspicion. 

In  the  next  place,  it  does  not  appear  that  these  debts,  in  respect  of  which 
they  have  asked  for  time,  are  such  as  the  witness  is  liable  to. 

But  even  if  these  things  were  so,  the  releases  completely  prevent  the  witness 
from  having  any  claim  upon  the  partnership  effects,  and  also  bar  the  partnership 
from  having  any  claim  upon  him. 

And  as  to  the  other  creditors  making  a  claim  upon  the  witness  for  any 
deficiency  that  may  arise  if  the  defendants  should  turn  out  to  be  insolvent,  that 
c*annot  make  the  witness  incompetent,  as  far  as  relates  to  the  plaintiffs. 

But  the  plaintifiis  have  now  made  another  objection  to  the  witness,  which  does 
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not  appear  to  have  been  urged  at  the  trial;  viz.,  that  if  the  defendants  sboulil 
obtain  a  verdict,  and  the  plaintiffs  should  afterwards  bring  an  action  against  the 
witness  for  the  same  debt,  that  verdict,  and  judgment  upon  it,  might  be  pleaded 
in  bar  to  such  an  action,  and  he  therefore  comes  to  relieve  himself  from  a  liability 
to  pay  the  debt.  But  he  is  equally  relieved  from  liability  to  pay  the  debt  if  tbo 
plaintiffs  obtain  a  verdict ;  because  the  defendants,  having  released  him,  caoDot 
call  on  him  for  contribution,  and  consequently,  in  a  legal  point  of  view,  he 
stands  equally  indifferent  whichever  way  the  verdict  is.  There  is  no  doubt, 
however,  but  the  witness  would  feel  himself  more  safe  from  future  liabilitj  if 
the  defendants  were  to  obtain  a  verdict;  but  that  would  only  affect  his  credit. 
and  docs  not  create  any  legal  incompetency. 

It  is,  however,  to  be  observed  that  the  case  of  Cheyne  r.  Koops,  4  Esp.  IVl, 
seems  contrary  to  this;  from  the  statement  in  the  early  part  of  the  case,  it 
appears  that  mutual  '^'releases  were  proposed  to  be  given,  but  that  Lord  p^^.r^ 
Alvanley  thought  that  was  not  sufficient  to  make  the  partner  competent;  l-  ' ' 
but  in  the  latter  part  of  the  case  be  said,  if  the  defendant  gave  a  release  to  tLe 
witness,  he  would  allow  him  to  be  examined  and  a  verdict  taken,  subject  to  ibn 
opinion  of  the  Court;  but  the  defendant  was  not  in  court,  and  the  witness  V2? 
not  examined. 

We  think,  however,  the  reasoning  of  Lord  Alvanley  would  not  make  the 
witness  incompetent,  and  we  are  therefore  of  opinion  that  Joseph  Hirst  was  a 
competent  witness,  and  that  consequently  the  rule  for  a  new  trial  must  be  made 
absolute.  Kule  absolute. 

By  the  stat.  3  &  4  W.  4,  c.  42,  s.  26,  in  order  to  render  the  rejection  of  wit- 
nesses on  the  ground  of  interest  less  frequent,  it  is  enacted,  that  if  any  witnt?^ 
shall  be  objected  to  as  incompetent,  on  the  ground  that  the  verdict  or  jud(;meDt 
in  the  action  on  which  it  shall  be  proposed  to  examine  him  would  be  admi&^ihle 
in  evidence  for  or  against  him,  such  witness  shall,  nevertheless,  be  examined; 
but  in  that  case  a  verdict  or  judgment  in  that  action  in  favour  of  the  party  os 
whose  behalf  he  shall  have  been  examined  shall  not  be  admissible  in  evidescc 
for  him  or  any  one  claiming  under  him;  nor  shall  a  verdict  or  judgment  ag^M 
the  party  on  whose  behalf  he  shall  have  been  examined  be  admissible  in  evideocf 
against  him,  or  any  one  claiming  under  him ;  and  by  s.  27,  the  names  of  ^tbe 
witness  and  of  the  party  for  whom  he  was  examined  are  to  be  indorsed  on  the 
record,  and  entered  on  the  record  of  the  judgment,  and  such  indoTsement  or 
entry  is  made  sufficient  evidence  in  any  subsequent  proceeding  in  which  the 
verdict  or  judgment  shall  be  offered  in  evidence,  that  the  witness  was  su 
examined. 
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Testator  devised  to  J.  T.  his  messuage  or  dwelling-bonse  and  mill,  with  the  garden  and 
cottage  adjoining,  ^vith  the  mill  pond,  rights,  and  priTilcges  thereto  belonging;  an<^ 
also  his  messuage,  the  Ark  Cottage,  garden,  and  lands  at  Shatterwell,  in  WincMtoo. 
rented  by  Mrs.  Sly  and  others ;  and  his  messuage,  dwelling-house,  shop,  garden,  «n<i 
orchard  at  Whitehall,  in  Wincanton  aforesaid,  rented  by  A.  B.  and  others,  with  tbeir 
respective  appurtenances.  He  also  devised  to  J.  T.  his  orchard  by  the  side  of  ihe  river. 
in  W.,  near  the  foregoing  premises,  for  all  his  (testator's)  estate  and  interest  therein: 
charged  nevertheless,  as  to  the  whole  of  the  premises,  with  the  payment  of  500/,  lohl= 
executors  in  aid  of  and  towards  his  residuary  personal  estate. 

In  ejectment  by  the  devisee,  to  recover  certain  lands  called  Shatterwell  Close,  as  part^' 
the  lands  intended  by  the  testator  to  pass  by  the  above  devise,  it  was  proved  b/  we 
defendant  that  the  testator  wag  entitled  to  the  following  premises  at  Shatterwell,  in 
Wincanton. 

The  principal  messuage  and  two  closes  of  land,  rented  by  Mrs.  S. 

Tlie  Ark  Cottage,  occupied  by  P.,  and  the  garden  rented  by  W.  L. 

The  messuage,  garden,  and  orchard  called  Whitehall,  rented  by  A.  B.  and  C  D.,  and 
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Motion's  Orchardi  described  in  the  will  as  th€  Utile  orchard^  occupied  bj  the  testator 

himself. 

These  premises,  with  the  exception  of  Motion's  Orchard,  were  conveyed  to  the  testator  in 
1S28,  by  one  conveyance,  and  were  therein  described  to  comprise  a  messuage,  Ark 
Cottage,  a  garden,  and  closes,  by  name,  formerly  in  the  occupation  of,  &c.,  but  then 
untenanted ;  and  also  a  messuage  called  Whitehadl,  with  a  garden  and  orchard,  rented 
by  A.  B. 

Motion's  Orchard  was  purchased  by  the  testator  in  1827,  before  which  time  it  had  been 
united  with  the  foregoing  premises,  in  the  possession  of  one  person. 

The  tesutor  in  1824  purchased  other  premises  in  Shatterwell,  and  at  the  date  of  his  will 
and  of  his  death,  their  situation  was  as  follows:  Shatterwell  Close  was  rented  by  W. 
with  several  other  closes,  at  the  rent  of  170/.  per  annum.  An  orchard,  called  Cold  Bath 
(Orchard,  was  also  rented  by  W.,  but  under  a  separate  rent.  A  messuage  adjoining 
was  rented  by  the  said  W.  L.,  and  Lewis's  orchard  was  occupied  by  the  testator  him- 
self. No  part  of  the  premises  purchased  in  1828,  had  ever  been  let  with  any  part  of  the 
premises  purchased  in  1824,  except  the  garden  rented  by  W.  L.;  and  all  these  latter 
premises  were  separated  from  the  former  by  a  lane,  from  which  there  was  no  entrance 
to  Shatterwell  Close. 

Held,  that  all  these  facts  were  admissible  in  evidence,  but  that  they  raised  no  ambiguity 
as  to  the  meaning  of  the  devise  of  the  meifsuage^  the  Ark  Cottage,  garden^  and  lands  at 
Shatterwell,  in  Wincanton,  rented  by  Mn.  Sly  and  otherx,  that  being  sufficiently  explicit 
to  pass  all  the  lands  of  the  testator  situate  at  Shatterwell,  in  Wincanton,  rented  by  any 
tenant 

Ejectment  for  twelve  acres  of  land,  called  Shatterwell  Close,  at  Shatter- 
welly  in  the  pariah  of  Wincanton,  in  the  county  of  Somerset.  At  the  trial 
before  Gaselee,  J.,  at  the  Taanton  assizes,  1832,  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  this  Court  on  the  following  case : — 

Charles  Thorn,  bj  his  will,  dated  September  1829,  duly  executed  to  pass  real 
estates,  devised  as  follows: — "I  give  to  John  Templeman  my  messuage  or 
rj-Ti)-]  dwelling-house,  and  mill,  with  the  garden  and  cottage  adjoining  the  ^same, 
"-'  in  Wincanton  aforesaid,  with  the  mill  pond,  rights,  and  privileges  thereto 
belonging ;  and  also  my  messuage,  the  Ark  Cottage,  garden  and  lands,  at  Shat- 
terwell, in  Wincanton  aforesaid,  rented  by  Mrs.  Sly  and  others;  and  my 
messuage,  dwelling-house,  shop,  garden,  and  orchard  at  Whitehall,  in  Wincan- 
ton aforesaid,  rented  by  John  Tulk  and  others,  with  their  respective  appurte- 
naoces,  to  hold  to  the  sajd  John  Templeman,  his  heirs  and  assigns  for  ever, 
charged  as  after  mentioned ;  and  I  also  give  to  the  said  John  Templeman  my 
little  orchard  by  the  side  of  the  river  in  Wincanton  aforesaid,  near  the  foregoing 
premises,  for  all  my  estate  and  interest  therein,  charged,  nevertheless,  as 'to  the 
whole  of  the  premises,  with  the  payment  of  500^.  within  twelve  months  next 
after  my  decease,  to  my  executors  and  trustees,  in  aid  of  and  towards  my 
residuary  personal  estate.  All  other  my  messuages,  lands,  tenements,  and 
hereditaments,  and  also  all  my  moneys  and  securities  for  money,  goods,  chattels, 
and  personal  effects,  as  well  as  the  said  500/.,  to  be  so  paid  as  aforesaid  by  the 
raid  J.  Templeman,  I  give,  devise,  and  bequeath  unto  my  friends,  John  Martin 
and  John  Richards,  to  hold  to  them,  tlie  said  John  J^Iartin  and  John  Richards, 
and  the  survivors  of  them,  and  the  heirs,  executors,  administrators,  and  assigns 
of  such  survivors,  upon  trust  for  sale  to  pay  debts  and  legacies." 

The  testator  died  on  the  9th  of  January,  1830.  At  the  date  of  his  will  and 
at  his  death  he  was  entitled  to  certain  premises  at  Shatterwell  in  Wincanton. 
Of  these  there  were,  on  the  eastern  side  of  Shatterwell  Lane,  at  the  date  of  the 
will:— 

1.  The  principal  messuage.     This,  and 
t— Q-i      2.  Two  closes  of  land,  were  rented  by  Mrs.  Sly,  who  *had  taken  them 
-*  from  the  testator  at  Christmas  1828,  at  80/.  per  annum,  and  who,  in 
1829,  after  mowing  the  grass,  let  the  after-grass  to  her  son  William  Sly,  until 
Christmas,  for  3/. 

3.  The  Ark  Cottage,  occupied  by  Prior  and  another ;  the  former  paying  the» 
rent  to  the  testator,  and  the  latter  being  Prior's  under-tenant. 
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4.  The  garden  rented  by  William  Linton,  who  became  tenant  of  it  within  a 
year  before  the  testator's  death,  at  an  annual  rent  of  10s. 

5.  The  messuage,  garden,  and  orchard  called  Whitehall,  rented  by  Tulk  and 
Daw,  who  were  the  sole  tenants  of  them  at  the  time  of  the  conveyance  thereof, 
hereinafter  mentioned }  and 

6.  The  orchard  called  Motion's  Orchard,  described  in  the  will  as  "  the  Utile 
orchard**  by  the  side  of  the  river,  near  the  foregoing  premises,  which  was  occu- 
pied by  the  testator  himself. 

The  first  five  parcels  were  purchased  by  the  testator  of  Mr.  and  Mrs.  Sumgc 
in  1828,  and  were  conveyed  by  one  conveyance,  and  described  as  "  all  that  mts- 
suage  or  dwelling  house,  formerly  divided  into  two  tenements,  lying  in  Wincan- 
ton  aforesaid,  at  a  place  called  Shatterwell,  near  Grove  Hill,  with  a  bucking- 
house,  garden,  and  stable  thereto  belonging :"  one  acre  and  three  roods  of  ground 
called  Willis  Uill,  a  cottage  called  Ark  Cottage,  and  a  close  called  Crooch  Grove 
Close,  all  which  premises  were  particularly  described  in  the  conveyance,  and 
were  stated  to  have  been  formerly  in  the  possession  of  certain  persons  therein 
named,  but  to  be  then  untenanted  :  and  also  all  that  messuage,  &c.,  commonlj 
known  by  the  name  of  Whitehall,  with  the  outhouses,  &c.,  garden,  and  orchard 
thereto  adjoining  and  belonging,  *situato  at  the  town's  end,  towards  rtc— j 
Bruton,  in  the  parish  of  Wincanton  aforesaid,  containing,  by  estimation,  *- 
one  acre,  formerly  in  the  possession  of,  &c.,  and  now  of  John  Tulk  and  others 
as  tenants ;  all  which  messuages,  &c.,  are  situate  in  the  parish  of  Wincanton 
aforesaid."  The  remaining  portion  called  Motion's  Orchard,  was  purchased  bj 
the  testator  in  1827,  of  Mrs.  Jane  Pitman.  The  whole  six  parcels,  for  some 
years  before,  and  down  to  1826,  belonged  to  one  Pitman,  and  upon  his  dying 
intestate,  Motion's  Orchard,  being  leasehold,  passed  to  his  mother,  Mrs.  Jane 
^  Pitman,  and  the  other  five  parcels,  being  freehold,  to  his  heir  at  law,  Mrs.  Sur- 
rage. 

The  whole  of  the  premises  on  the  western  side  of  the  lane  were  purchased  in 
1824  by  the  testator,  at  one  time,  of  W.  Messiter,  and  for  some  years  before, 
and  at  the  date  of  the  testator's  will,  and  of  his  death,  were  occupied  as  fol- 
lows : — First,  Shatterwell  Close  was  rented  by  Charles  Warren,  under  a  lease 
dated  1821,  by  which  the  testator  demised  to  him  a  farm-house,  garden,  and 
orchard,  and  several  closes  by  name,  and,  amongst  others,  Shatterwell  Close,  at 
the  rent  of  170/.  per  annum.  Secondly,  the  orchard,  called  Cold  Bath  Orchard, 
was  also  rented  by  Charles  Warren,  but  under  a  separate  rent.  Thirdly,  the 
messuage  adjoining  was  rented  by  William  Linton ;  and  fourthly,  Lewis's 
Orchard  was  occupied  by  the  testator  himself.  No  part  of  the  premises  on  the 
western  side  of  Shatterwell  Lane  had  ever  been  let  with  any  part  of  the  premi:?ejs 
on  the  eastern  side,  except  the  small  garden  on  the  eastern  side  which  Lintc«, 
the  tenant  of  the  messuage,  rented  for  about  three  quarters  of  a  year  as  afore- 
eail. 

The  usual  entrance  to  Shatterwell  Close,  going  from  Motion's  Orchard,  from 
which  it  is  separated  only  by  *Shatterwell  Lane,  is  not  by  that  lane,  but  «^y^ 
by  another  lane  called  Wright's  Lane,  and  by  going  round  Lewis's  '■ 
Orchard ;  the  lands  abutting  on  the  west  side  of  Shatterwell  Lane,  opjK^site 
Motion's  Orchard,  being  too  steep  to  allow  of  any  passage  across  the  lane  into 
Shatterwell  Close. 

In  any  case,  there  would  be  a  small  deficiency  of  assets  for  the  payment  of 
debts  and  legacies  under  the  will.  If  Shatterwell  Close,  and  the  other  premises, 
claimed  by  the  lessor  of  the  plaintifi^,  did  pass  by  the  devise  to  him,  the  c^ti• 
mated  deficiency  would  be  very  considerable. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  above  fects 
were  admissible  in  evidence  on  the  part  of  the  defendants ;  secondly,  whether 
under  the  devise  in  question,  Shatterwell  Close  passed  to  the  lessor  of  the 
plaintiff.     The  case  was  argued  this  term. 

Follett  for  the  plaintiff.     Evidence  to   shew  of  what  description  the  pI^ 


775]  4  Babnewall  &  Adolphus.  339 

mises  were,  and  that  they  were  actually  occapied  by  tenants;  so  as  to  bring 
them  within  the  description  of  the  words  of  devise,  was  admissible ;  but  evi- 
dence of  a  description  of  the  premises  in  former  conveyanoes  was  not  admis- 
sible to  shew  that  the  testator  could  not  intend  the  land  on  the  west  side  of 
Sbatterwell  I^ne  to  pass  by  the  devise  of  his  '^  lands  in  Shatterwell,  rented 
by  Mrs.  Sly  and  others/'  To  satisfy  the  devise,  two  things  are  necessary : 
first,  that  the  property  should  be  situate  at  Shatterwell  in  Wincanton; 
secondlv,  that  it  should  be  rented  by  Mrs.  Sly  or  other  persons.  Now  all  the 
cl(»es  here  sought  to  be  recovered  were  rented  by  some  person.  There  is^ 
therefore,  no  ambiguity  on  the  face  of  the  will.  In  2  Stark.  2d  edit.  561,  it  is 
^7761  ^^^'  "  where  a  subject-matter  exists  which  satisfies  the  terms  *of  the 
-'  will,  and  to  which  they  are  perfectly  applicable^  there  is  no  latent  am- 
biguity, and  no  evidence  can  be  admitted  for  the  purpose  of  applying  the 
terms  to  a  different  object ;"  and  on  this  principle,  the  Court  of  Common  PleaSi 
in  Doe  v.  Oxenden,  3  Taunt.  147,  (see  4  Dow.  P.  C.  66,)  decided  that  parol 
evidence  was  not  admissible  to  shew  that  a  testatoi^  by  a  devise  of  his  estate  at 
Ashton,  intended  to  devise  all  his  maternal  estate,  consisting  of  two  manors  in 
the  parish  of  Ashton,  and  one  in  the  adjoining  parish.  In  Miller  v,  Travers,  8 
Bingh.  244,  the  testator  devised  his  freehold  and  real  estates  in  the  county  of 
Limerick  and  city  of  Limerick.  He  had  no  real  estate  in  the  county,  and  only 
a  small  one  in  the  city,  but  had  large  real  estates  in  the  county  of  Clare.  A 
draft  of  the  will  was  offered  in  evidence,  to  shew  that  he  intended  to  pass  his 
estates  in  Clare,  and  Lord  Chancellor  Broueham,  assisted  by  Lord  Lynd- 
Iinrst  and  Tindal,  C.  J.,  decideld  that  the  evidence  was  inadmissible.  The 
latter,  in  delivering  his  opinion,  divides  the  cases  in  which  parol  evidence  is 
admissible  into  two  classes;  the  first,  where  the  description  of  the  thing  devised 
or  of  the  devisee  is  clear  upon  the  fiaice  of  the  will,  but  upon  the  deatn  of  the 
tegtator  it  is  found  that  there  are  more  than  one  estate  or  subject-matter  of  de- 
Ti^e,  or  more  than  one  person  whose  description  follows  out  and  fills  the  words 
used  in  the  will ;  the  second,  when  thb  description  contained  in  the  will  of  the 
thing  intended  to  be  devised,  or  of  the  person  who  is  intended  to  take,  is  true 
in  part,  but  not  true  in  every  particular.  The  present  case  comes  within  neither 
of  those  classes.  Assuming  that  all  the  evidence  be  admissible,  it  does  not  shew 
j„y---|  that  the  testator  did  not  intend  *to  devise  all  his  knds  at  Shatterwell  to 
-^  Tenaplcman.  If  the  arguments  on  the  other  side  were  to  prevail,  the 
will  would  operate,  not  as  a  devise  of  all  the  testator's  lands  at  Shatterwell  in 
WiDcanton^  but  of  all  his  property  at  Shatterwell  in  Wincanton,  situate  on  one 
side  of  the  lane. 

ErU  contra.  Shatterwell  Close  did  not  pass  to  the  lessor  of  the  plaintiff  by 
the  devise  of  lands  at  Shatterwell  in  Wincanton,  rented  by  Mrs.  Sly  and  others. 
The  testator,  by  those  words,  does  not  make  a  general  devise  of  all  his  lands 
within  cettain  local  limits,  but  refers  to  particular  lands  within  those  limits, 
which  can  be  ascertained  by  the  description  in  the  will.  If  he  had  intended  all 
hLs  rented  lands  in  Shatterwell  to  pass,  it  would  have  been  superfluous  to  specify 
the  messuage,  the  Ark  Cottage,  and  the  garden,  as  the  devise  of  all  lands  would 
have  been  sufficient  without  that  description ;  and  besides,  if  he  had  intended 
all  lands,  by  whomsoever  rented,  it  would  have  been  superfluous  to  specify  Mrs. 
Sly  and  others.  These  extrinsic  facts  were  ^ven  by  the  testator  to  indicate 
what  particular  lands  in  Shatterwell  he  intended ;  and  if  the  construction  of  the 
plantiff  is  adopted,  no  effect  will  be  given  to  these  facts.  The  situation  of  the 
clause  is  important.  It  is  placed  between  two  devises  of  property  described 
with  great  minuteness.  In  the  first,  the  testator  devises  his  messuage  or  dwel- 
ling-house and  mill,  with  the  garden  and  cottage  adjoining  the  same,  in  Win- 
canton aforesaid,  with  the  mill-pond,  rights,  and  privileges  thereto  belon^ng. 
The  word  lands  does  not  occur  here,  nor  is  the  subject-matter  of  the  devise  de- 
Kribed  by  stating  the  name  of  the  occupier.     Then  comes  the  devise  in  ques- 
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tioD  '^  my  mesmage,  the  Ark  Cottage,  garden^  and  land$  at  ^Sbatterwell  i^'^'ro 
in  Wincanton,  rented  by  Mrs.  Sly  and  others."  Here,  the  testator  evi-  *•  '  * 
dently  meant,  when  he  used  the  word  land^,  to  donote  one  particular  propcrtj 
or  estate  at  Shatterwell,  of  which  Mrs.  Sly  was  the  principal  tenant,  and  k 
which  other  persons  rented  some  parts.  He  did  not  intend  to  devise  all  he  pos- 
sessed within  any  specific  local  limits.  Then  follows  a  third  devise  of  the  mes- 
suage, garden,  and  orchard  at  Whitehall,  described  specifically  and  by  the  Dame 
of  an  occupier ;  and  the  three  devises  are  united  together  by  the  words  "wiili 
their  respective  appurtenances."  These  circumstances,  of  the  devise  in  ques- 
tion being  placed  between  two  devises  of  specific  estates,  and  being  referred  to 
by  the  testator  as  united  with  them  in  one  class,  favour  the  construction  vhicb 
would  confine  this  devise  also  to  a  specific  estate,  satisfying  the  whole  descrip- 
tion, rather  than  a  construction  which  would  extend  it  to  all  lands  generallj 
within  the  local  limits,  although  dispersed  among  various  estates. 

Now,  it  is  a  general  rule,  that  where  the  subject  of  a  devise  is  described  bj 
reference  to  some  extrinsic  fact,  extrinsic  evidence  is  admissible  to  ascertain  the 
fact,  and  so  ascertain  the  subject  of  the  devise ;  the  object  of  the  evidence,  is 
that  case,  being  to  ascertain  what  is  included  in  the  description  which  the  tests- 
tor  has  given  of  the  thing  devised.  Sandford  r.  Kaikes,  1  Mer.  6^.  The 
word  landsy  in  the  devise  in  question,  roust  be  construed  with  reference  to  the 
words  7ne9»\iagey  Ark  Cottage,  &c.  and  to  the  tenancy  of  Mrs.  Sly.  Many  cases 
establish  that,  where  there  is  any  doubt  as  to  the  extent  of  the  thing  devised 
by  a  will,  or  demised,  or  sold,  it  is  matter  of  extrinsic  ^evidence  to  shew  p^-^A 
what  is  included  under  the  description  as  parcel  of  it.  Doe  v,  Burt,  1  ■- 
T.  R.  701,  Doe  ».  Collins,  2  T.  R.  498,  Goodtitle  v,  Paul,  2  Burr.  1089,  Mar- 
shall  v.  Hopkins,  15  East,  309,  Doe  v.  Bower,  3  B.  &  Ad.  463.  On  the  other 
hand,  where  a  testator  devises  all  his  property  within  certain  specific  local  limit?, 
that  is  considered  in  effect  as  a  description  of  the  property  by  a  local  namci  and 
then  parol  evidence  is  not  admissible  to  shew  that  any  property  beyond  the 
specified  limits  was  intended  to  pass.  Thttesham  v.  Roberts,  Cro.  Jac.  21,  Doe 
V.  Greening,  3  M.  &  S.  171,  Doe  v.  Lyford,  4  M.  &  S.  650,  Doe  v,  Oxenden,3 
Taunt.  147.     But  here  the  devise  is  not  of  that  description. 

There  is  another  class  of  cases,  where  the  description  consists  of  dififerent 
parts,  and  all  the  parts  are  material  to  render  it  certain.  Thus,  in  Bro.  Abr. 
tit.  Grants,  pi.  92,  it  is  said,  <<if  a  man  grants  all  his  land  in  D.,  which  he  bas 
of  the  gift  and  feoffment  of  J.  S.,  there  nothing  shall  pass  but  that  which  be 
has  of  the  ^ft  of  J.  S.  But  if  he  grants  all  his  land  in  D.  called  N.,  wbicb 
was  J.  S.'s,  then  his  land  called  N.  shall  pass,  though  it  never  was  J.  S.'s,  by 
reason  of  the  special  name  called  N. ;"  and  the  same  rule  is  adopted  in  Plow- 
den,  191,  Doddington's  case,  2  Rep.  33  a..  Doe  dcm.  Beach  v.  The  Earl  of  Jer- 
sey, 1  B.  &  A.  550,     3  B.  &  C.  870,  and  Goodtitle  v.  Southern,  1  M.  &  S.  299. 

The  testator  here  has  not  described  the  tenements  by  any  proper  name,  nor 
has  he  used  words  which  shew  an  intention  to  pass  all  his  lands  within  the  local 
limits  of  Shatterwell,  but  he  devises  his  messuage  and  lands  at  Shattervell, 
rented  by  Mrs.  Sly  and  others;  viz.  specific  *lands  at  Shatterwell,  Mrs.  pkyg^ 
Sly  bein^  the  tenant  of  the  principal  part  of  them,  and  other  persons  of  '• 
the  remainder;  he  does  not  say  all  my  lands  at  S.,  by  whomsoever  rented.  The 
evidence  of  occupation  was  undoubtedly  admissible  and  most  material.  It 
shewed  that  the  messuage  and  two  closes,  being  the  principal  part  of  the  pre- 
mises on  the  eastern  side  of  Shatterwell  Lane,  were  rented  by  Mrs.  Sly,  an<J 
that  the  Ark  Cottage  and  garden  were  rented  by  other  persons,  and  that  iheyj 
consequently,  satisfy  all  the  words  of  the  will.  The  testator  afterwards  gives 
to  the  same  devisee  premises  at  Whitehall,  which  is  situate  in  Shatterwell.  Ac- 
oordine  to  the  plaintiff's  argument,  that  gift  was  unnecessary ;  for  those  p^^ 
mises  had  been  already  devised  by  him,  by  the  gift  of  those  lands  at  Shatter- 
well  in  Wincanton,  rented  by  Mrs.  Sly  and  others.  Evidence  of  the  mode  hy 
which  the  testator  acquired  the  property  was  also  admissible ;  and  here  it  ap- 
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pears  that  he  aoquxred^  by  one  conveyance,  in  1828,  the  messnagei  Ark  Cottage^ 
garden,  and  lands,  at  Shatterwell  (afterwards  rented  by  Mrs.  Sly  and  others), 
and  the  messuage  at  Whitehall :  and  in  the  conveyance  to  him  they  were  de- 
scribed as  making  two  separate  portions  or  estates ;  the  first  being  described  as 
a  messuage  or  dwelling-house  at  Shatterwell,  a  cottage  called  Ark  Cottage,  with 
a  garden  and  certain  fields  by  name,  in  the  deed  stated  to  be  untenanted,  though 
at  the  date  of  the  will  they  were  tenanted  by  Mrs.  Sly  and  others;  the  second 
portion  or  estate  being  described  in  the  deed  as  the  messuage,. dwelling-honsei 
garden  and  orchard  in  Whitehall,  rented  by  Tulk  and  others;  which  description 
is  adopted  in  the  will.     It  was  natural,  if  the  testator  intended  to  devise  the 
property  which  he  purchased  in  1828,  that  he  should  describe  it  as  consisting  of 
^o^t-t  the  "^same  parcels  by  which  it  was  described  in  the  deed  of  conveyance 
'     ^  to  him,  and  also,  that  he  should  in  his  will  give  a  further  description  of 
the  first  parcel,  by  adding  the  name  of  the  principal  tenant ;  and  he  may  pro- 
perly have  added  the  word  othersj  inasmuch  as  some  small  portion  of  that  pro- 
perty was  not  in  her  occupation.     If  the  testator  had  intended  to  pass  Shatter- 
well  Close,  which  forms  part  of  a  large  farm  running  into  another  district,  and 
rented  at  170/.  a  year,  he  would  surely  have  described  it  by  adding  the  name  of 
the  tenant  in  whose  occupation  it  was.     It  is  not  to  be  supposed  that  he  intend- 
ed to  separate  so  large  a  property  from  the  rest  of  the  estate,  without  more 
specific  words.     The  fact,  idso,  of  Motion's  Orchard  being  described  in  the  will 
as  ^^  near  the  foregoing  premises,^'  confirms  the  construction  contended  for  by 
the  defendant ;  for  it  is  contiguous  to  the  estate  at  Whitehall  and  the  estate 
rented  by  Tulk  and  Daw ;  whereas  it  is  divided  from  Shatterwell  Close  by  a  road 
and  a  steep  hill,  so  that  to  go  from  Motion's  Orchard  to  Shatterwell  Close,  a 
considerable  circuit  is  necessary ;  whereas  the  passage  from  it  to  either  of  the 
other  estates  is  immediate.     It  must  also  be  remembered  that  if  Shatterwell 
Cloge  does  not  pass  by  the  will,  the  residue  of  the  property  is  insufficient  to 
satisfy  the  debts  and  legacies  charged  upon  it.     A  similar  argument  was  adopted 
by  the  Court  in  Doe  v.  Lord  Lucan,  East,  448. 

FolleU  in  reply.  It  is  not  disputed  that  evidence  is  admissible  to  apply  the 
description  in  the  will  to  the  subject-matter  of  the  devise ;  but  when  that  is 
^g2-i  done,  extrinsic  evidence  is  not  admissible  to  shew  that  property  ^answer- 
-'  ing  that  description  did  not  pass.  Here  the  terms  of  the  devise  shew 
that  the  testator  intended  his  whole  property  in  Shatterwell  to  pass.  It  is  said 
that  the  word  lands  applies  to  some  specific  lands  rented  by  Mrs.  Sly  and  others. 
Mrs.  Sly  rented  the  messuage  and  two  closes  of  land  only,  not  the  Ark  Cottage 
and  garden.  But  the  devise  is  of  the  messuage,  the  Ark  Cottage,  garden,  and 
lands  at  Shatterwell,  rented  by  Mrs.  Sly  and  others.  According  to  the  argn- 
ment  on  the  other  side,  the  clause  must  be  read,  ''  the  messuage,  the  Ark  Cot- 
tage, and  garden,  rented  by  Mrs.  Sly  and  others,  and  the  land  rented  therewith ;" 
but,  construing  the  devise  in  that  manner  would  be  altering  the  will.  Then  it 
is  argued,  that  inasmuch  as  Whitehall  is  situate  at  Shatterwell,  the  devise  of 
the  messuage  at  Whitehall  was  unnecessary,  because  it  passed  by  the  former 
clause.  But  though  Whitehall  may  be  locally  situate  within  Shatterwell,  in 
common  parlance  it  may  not  be  so  considered.  [Denman^  C.  J.  Whitehall 
and  Shatterwell  might  both  be  hamlets.1  Then  as  to  the  devise  of  Motion's 
Orchard,  "  near  the  foregoing  premises,'  it  is,  in  fact,  near  all  the  property  in 
que.-;tion.  As  to  the  alleged  deficiency  of  assets  for  payment  of  debts  and  lega^ 
riei$y  that  cannot  afiect  the  construction  of  this  devise.  Other  lands,  besides 
Shatterwell  Close,  are  devised  by  the  residuary  clause. 

Den  MAN,  C.  J.  The  lessor  of  the  plaintiff  claims  as  devisee  of  lands,  under 
the  following  clause  in  the  will  of  Charles  Thorn : — "  I  give  John  Templeman 
my  messuage,  the  Ark  Cottage,  garden  and  lands,  at  Shatterwell  in  Wincanton 
aforestod,  rented  by  Mrs.  Sly  and  others."  The  plaintiff  makes  out  a  prim& 
^7831  ^^^^  claim  to  the  particular  "^lands  in  question  when  he  shews  that  they 
^  are  lands  at  Shatterwell  in  WincantoU;  which,  at  the  date  of  the  will, 
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belonged  to  the  testator,  not  being,  however,  in  his  occupation,  but  in  that  of  a 
tenant.  It  is  said  there  are  clauses  in  the  will  which  shew  the  testator  could 
not  have  intended  all  his  lands  at  Shatterwell,  except  those  in  his  own  occupa- 
tion,  to  pass ;  but  I  do  not  see  any  which  are  inconsistent  with  the  devise  of  all 
the  lands  at  Shatterwell.  Then  evidence  is  offered  to  shew  from  extrinsic  cir- 
cumstances that  there  is  an  ambiguity  in  the  devise,  and  almost  any  evidence 
would  be  admissible  for  that  purpose.  But  the  question  still  is,  whether  the 
evidence  adduced  with  this  view  be  clear  enough  for  us  to  say,  that  the  testator 
intended  some  of  the  land  at  Shatterwell,  in  the  occupation  of  tenants,  not  to 
pass.  There  are  indeed  circumstances  which  make  it  appear  probable,  but  they 
all  admit  of  an  answer :  and  there  is  nothing,  in  my  opinion,  to  raise  such  an 
ambiguity  as  would  make  the  evidence  admissible  for  the  purpose  of  narrowing 
the  construction  of  the  devise.  I  think,  therefore,  that  all  the  lands  in  question, 
being  lands  at  Shatterwell  in  Wincanton,  rented  by  some  person,  passed  to  the 
lessor  of  the  plaintiff. 

LiTTUSDALE,  J.  I  think  it  not  improbable  that  if  the  testator  had  been  asked 
whether  he  intended  the  closes  on  the  western  side  of  the  lane  to  pass  bj  the 
will,  he  would  have  answered  in  the  negative-  But  the  question  here,  is  not 
what  his  actual  intention  was,  but  what  is  the  intention  expressed  in  his  will, 
or  in  other  words,  the  meaning  and  effect  of  the  terms  used  ?  It  seems  to  me 
that  the  lessor  of  the  plaintiff  is  entitled  to  recover.  The  first  question  raised, 
is,  whether  the  facts  stated  in  *the  special  case  are  admissible  in  evidence  r^^ca 
on  the  part  of  the  defendant;  I  think  that  any  evidence  was  admissible,  ^ 
to  shew  what  was  the  state  of  the  testator's  property  at  the  date  of  his  will, 
and  from  whom  it  was  purchased;  but  I  think  that  that  evidence  when  admitted, 
is  not  sufficient  to  create  any  ambiguity  as  to  the  meaning  of  the  will.  The 
testator,  after  devising  a  messuage,  &c.,  proceeds,  *'  and  also  my  medsuage,  the 
Ark  Cottage,  garden,  and  lands  at  Shatterwell,  rented  by  Mrs.  Sly  and  others; 
and  my  messuage,  dwelling-house,  shop,  garden,  and  orchard,  at  Whitehall  in 
Wincanton,  rented  by  John  Tulk  and  others."  The  question  turns  on  the  first 
of  those  clauses ;  if  the  words  there  had  been,  <<  all  my  lands  at  Shatterwell," 
it  is  quite  clear  the  lands  in  question,  being  situated  in  Shatterwell,  would  hare 
passed.  The  absence  of  the  word  aU  makes  no  difference ;  the  clause  should  be 
read  as  if  he  had  devised  all  his  lands  at  Shatterwell  in  Wincanton  rented  by 
Mrs.  Sly  and  others.  It  has  been  argued  from  the  collocation  of  the  words  that 
the  testator  intended  to  devise  lands  in  Shatterwell,  of  which  Mrs.  Sly  was  the 
tenant  of  the  principal  part,  and  other  persons  tenants,  of  the  smaller ;  but  1 
think  there  is  no  legal  around  for  making  such  a  distinction.  In  the  clause  in 
question,  the  messuage  is  the  first  subject-matter  of  devise,  and  then  the  Ark 
Cottage,  and  garden  are  mentioned  before  <' lands."  The  word  messuage  is 
separated  from  the  word  lands,  by  the  intervening  words  Ark  Cottage  and  Gar- 
den, and  then  Mrs.  Sly  is  named  before  others,  because  the  messuage  which  she 
rented  had  been  first  named ;  the  word  lands  being  separated  from  the  word 
messuage,  cannot  be  confined  in  construction  to  land[s  in  the  occupation  of  Mrs. 
Sly. 

♦Then  it  is  contended  by  the  defendant,  that  if  the  testator  intended  r*-n- 
all  his  lands  in  Shatterwell  to  pass  by  the  first  devise,  there  was  no  oc-  L 
easion  for  a  specific  devise  of  his  messuage,  &c.  at  Whitehall.  But  that  argu- 
ment fails  for  two  reasons :  first,  because  Whitehall  is  not  mentioned  there  as  the 
name  of  the  property  devised  but  as  the  name  of  some  hamlet  or  district,  which 
he  called  Whitehall  in  Wincanton,  as  he  speaks  of  Shatterwell  in  Wincanton, 
secondly,  he  does  not  merely  use  the  same  words  as  in  the  devise  of  property  at 
Shatterwell,  but  the  "words messuaf/e,  dwelling-Jiousey  shop,  garden,  and  orchard: 
lands  are  not  mentioned.  Then  it  is  observed  that  the  testator,  by  another 
clause,  devises  his  little  orchard,  by  the  side  of  the  river  at  Wincanton,  "  near 
the  foregoing  premises."  But  that  orchard  is  as  near  to  the  property  on  one 
side  of  we  lane  as  the  other. 
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It  is  also  said,  that  unless  Shatterwell  Close  passes  to  the  defendant,  there  is 
not  sufficient  to  satisfy  the  residuary  devise ;  but  the  testator  had  other  lands 
and  property  to  which  that  clause  applies.  It  is,  however,  unnecessary  to  rely 
on  this,  the  expressions  of  the  will  being  otherwise  sufficiently  clear. 

Pabke,  J.  I  am  of  opinion  that  the  lessor  of  the  plaintiff  is  entitled  to  re- 
cover. The  first  question  is,  whether  the  parol  evidence  was  admissible.  I 
think  it  was.  It  may  be  laid  down  as  a  general  rule,  that  all  facts  relating  to 
the  subject-matter  and  object  of  the  devise,  such  as  that  it  was  or  was  not  in  the 
possession  of  the  testator,  the  mode  of  acquiring  it,  the  local  situation,  and  the 
distribution  of  the  property  are  admissible  to  aid  in  ascertaining  what  is  meant 
by  the  words  used  in  the  will. 

*78B1  ^Then,  as  to  the  construction  of  those  words,  we  are  to  consider, 
^  not  what  the  testator  intended  to  insert  in  the  will,  but  what  the  words 
actually  inserted  in  it  do  pass.  If  I  were  at  liberty  to  conjectiire,  I  should  pro- 
bably come  to  the  conclusion  that  the  testator  did  not  intend  to  pass  property 
on  the  western  side  of  the  lane ;  but,  taking  the  clause  by  itself,  there  can  be 
no  doubt,  that  under  a  devise  of  the  testator's  lands  at  Shatterwell,  all  lands 
answering  that  description,  both  on  the  eastern  and  western  side  of  the  lane, 
would  pass.  The  testator  goes  on  to  describe  the  lands  he  intended  to  pass  as 
lands  rented  by  Mrs.  Sly  and  others.  The  lands  in  question  were  rented  by 
others ;  therefore  in  ordinary  construction  they  would  pass  by  the  words  of  the 
clause.  Then  what  is  there  to  oblige  us  to  put  a  different  construction  on  the 
word  "  lands''  in  this  case  ?  It  is  said,  that  from  the  context  we  ought  to  do  so ; 
and  that  the  testator  could  not  mean  all  his  lands  in  Shatterwell  to  pass,  because 
he  afterwards  makes  a  specific  devise  to  the  same  devisee  of  his  lands  at  White- 
hall, which  is  in  Shatterwell ;  but  it  is  probable  that  the  testator  may  have  used 
the  word  Whitehall  as  the  designation  of  a  district.  At  all  events,  the  wording 
of  that  clause  is  not  sufficient  to  alter  the  meaning  of  the  word  "  lands"  in  the 
former  one.  Nor  is  there  any  thing  in  the  extrinsic  circumstances  here  to  lead 
as  to  put  a  different  construction  on  the  word ;  to  warrant  such  a  construction, 
it  must  appear  that,  without  it,  there  would  be  some  absurdity  or  incongruity, 
or  the  words  would  be  insensible ;  but  there  is  nothing  of  that  kind  hero  to 
oblige  the  Court  to  understand  by  the  words  lands  at  Shatterwell  something 
different  from  their  natural  meaning.  Postea  to  the  plaintiff. 


*787]        JOHN  RICHARDSON  v.  JOHN  WATSON.    Mai/  3. 

Testator  by  will,  dated  April,  1827,  after  devising  his  closes,  lands,  hereditaments,  and 
real  estates  at  H.,  in  the  occupation  of  J.  W.,  to  the  use  of  P.  R.,  his  heirs  and  assigns 
for  ever,  devised  his  messuage  or  tenement,  c^«r«,  lands,  hereditaments,  and  real  estates 
situate  at  Kirton,  which  were  then  in  the  occupation  of  J.  A.,  and  aleo  the  close  in  Kirtoti 
aforeiaidj  then  in  the  occupation  of  the  said  J.  IT.,  to  the  use  of  his  great  nephew  J.  R.,  his 
heirs  and  assigns  for  ever.  At  the  time  of  making  this  and  the  next  mentioned  will, 
and  of  the  testator's  death,  J.  W.  occupied  two  closes  in  Kirton,  as  tenant  to  the 
testator. 

lu  1825  the  testator  had  made  another  will,  whereby  he  devised  "  the  close  in  K.,  occu- 
pied by  J.  W.,"  to  certain  persons,  in  trust  for  his  said  great  nephew  J.  R.,  when  he 
should  attain  the  age  of  twenty-three  years.  The  attorney  who  made  that  will,  stated 
he  received  instructions  in  writing  from  the  testator,  to  give  to  J.  R.  all  the  land  in 
Kirton,  occupied  at  that  time  by  J.  W.,  but  received  also  verbal  instructions,  whereby 

'  the  testator  described  the  land  in  the  occupation  of  J.  W.  as  a  close:  that  the  testator 
not  being  certain  what  land  J.  W.  occupied,  inquiry  was  made  of  a  person  supposed  to 
know,  who  stated  to  the  witness,  in  the  presence  of  the  testator,  that  it  was  ail  in  one 
close ;  and  that  the  witness  in  consequence  of  that  information,  so  described  it  in  the 
will  of  1825: 

Held,  that  from  the  use  of  the  word  closes  in  the  other  parts  of  the  will  of  1827,  the 
word  close  in  the  devise  to  J.  R.  must  be  construed  in  its  ordinary  sense  as  denoting 
&n  inclosure,  and  as  the  parol  evidence  shewed  that  the  testator  had  two  closes  in 
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belonged  to  the  testator,  not  being,  however,  in  his  occupation,  but  in  that  of  a 
tenant.  It  is  said  there  are  clauses  in  the  will  which  shew  the  testator  could 
not  have  intended  all  his  lands  at  Shatterwell,  except  those  in  his  own  occupa- 
tion, to  pass ;  but  I  do  not  see  any  which  are  inconsistent  with  the  devise  of  all 
the  lands  at  Shatterwell.  Then  evidence  is  offered  to  shew  from  extrinsic  cir- 
cumstances that  there  is  an  ambiguity  in  the  devise,  and  almost  any  eTidence 
would  be  admissible  for  that  purpose.  But  the  question  still  is,  whether  the 
evidence  adduced  with  this  view  he  clear  enough  for  us  to  say,  that  the  testator 
intended  some  of  the  land  at  Shatterwell,  in  the  occupation  of  tenants,  not  U) 
pass.  There  are  indeed  circumstances  which  make  it  appear  probable,  but  they 
all  admit  of  an  answer :  and  there  is  nothing,  in  my  opinion,  to  raise  such  an 
ambiguity  as  would  make  the  evidence  admissible  for  the  purpose  of  narrowing 
the  construction  of  the  devise.  I  think,  therefore,  that  all  the  lauds  in  question, 
being  lands  at  Shatterwell  in  Wincanton,  rented  by  some  person,  passed  to  the 
lessor  of  the  plaintiff. 

Lfttledale,  J.  I  think  it  not  improbable  that  if  the  testator  had  been  asked 
whether  he  intended  the  closes  on  the  western  side  of  the  lane  to  pass  fay  the 
will,  he  would  have  answered  in  the  negative-  But  the  question  here,  ia  not 
what  his  actual  intention  was,  but  what  is  the  intention  expressed  in  his  will, 
or  in  other  words,  the  meaning  and  effect  of  the  terms  used  ?  It  seems  to  me 
that  the  lessor  of  the  plaintiff  is  entitled  to  recover.  The  first  question  raised, 
is,  whether  the  facts  stated  in  *the  special  case  are  admissible  in  evidence  rt-^iA 
on  the  part  of  the  defendant;  I  think  that  any  evidence  was  admissible,  ^  ' 
to  shew  what  was  the  state  of  the  testator's  property  at  the  date  of  his  will, 
and  from  whom  it  was  purchased ;  but  I  think  that  that  evidence  when  admitt^, 
is  not  sufficient  to  create  any  ambiguity  as  to  the  meaning  of  the  will.  The 
testator,  after  devising  a  messuage,  &c.,  proceeds,  ^^  and  also  my  messuage,  the 
Ark  Cottage,  garden,  and  lands  at  Shatterwell,  rented  by  Mrs.  Sly  and  others; 
and  my  messuage,  dwelling-house,  shop,  garden,  and  orchard,  at  Whitehall  in 
Wincanton,  rented  by  John  Tulk  and  others."  The  question  turns  on  the  first 
of  those  clauses }  if  the  words  there  had  been,  ^'  all  my  lands  at  Shatterwell/' 
it  is  quite  clear  the  lands  in  question,  being  situated  in  Shatterwell,  would  have 
passed.  The  absence  of  the  word  all  makes  no  difference ;  the  clause  should  be 
read  as  if  he  had  devised  all  his  lands  at  Shatterwell  in  Wincanton  rented  bj 
Mrs.  Sly  and  others.  It  has  been  argued  from  the  collocation  of  the  words  that 
the  testator  intended  to  devise  lands  in  Shatterwell,  of  which  Mrs.  Sly  was  the 
tenant  of  the  principal  part,  and  other  persons  tenants,  of  the  smaller;  but  I 
think  there  is  no  legal  mround  for  making  such  a  distinction.  In  the  clause  in 
question,  the  messuage  is  the  first  subject-matter  of  devise,  and  then  the  Ark 
Cottage,  and  garden  are  mentioned  before  ^Mands."  The  word  messuage  is 
separated  from  the  word  lands,  by  the  intervening  words  Ark  Cottage  and  to* 
den,  and  then  Mrs.  Sly  is  named  before  others,  because  the  messuage  which  she 
rented  had  been  first  named ;  the  word  lands  being  separated  from  the  word 
messuage,  cannot  be  confined  in  construction  to  land[s  in  the  occupation  of  Mrs. 
Sly. 

♦Then  it  is  contended  by  the  defendant,  that  if  the  testator  intended  ^^-c^ 
all  his  lands  in  Shatterwell  to  pass  by  the  first  devise,  there  was  no  oc-  *•  ^ 
casion  for  a  specific  devise  of  his  messuage,  &c.  at  Whitehall.  But  that  argn- 
ment  fails  for  two  reasons :  first,  because  Whitehall  is  not  mentioned  there  as  the 
name  of  the  property  devised  but  as  the  name  of  some  hamlet  or  district,  which 
he  called  Whitehall  in  Wincanton,  as  he  speaks  of  Shatterwell  in  Wincanton, 
secondly,  he  does  not  merely  use  the  same  words  as  in  the  devise  of  propcrtj  at 
Shatterwell,  but  the  words  messuage,  dwelling-house,  shop,  garden,  and  orchard: 
lands  are  not  mentioned.  Then  it  is  observed  that  the  testator,  by  another 
clause,  devises  his  little  orchard,  by  the  side  of  the  river  at  Wincanton,  "  near 
the  foregoing  premises.''  But  that  orchard  is  as  near  to  the  property  on  one 
side  of  uie  lane  as  the  other. 
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It  is  also  said,  that  unless  Shatterwell  Close  passes  to  tbe  defendant,  there  is 
not  sufficient  to  satisfy  the  residuary  devise ;  but  the  testator  had  other  lands 
and  property  to  which  that  clause  applies.  It  is,  however,  unnecessary  to  rely 
on  this,  the  expressions  of  the  will  being  otherwise  sufficiently  clear. 

Parke,  J.  I  am  of  opinion  that  the  lessor  of  the  plaintiff  is  entitled  to  re- 
cover. The  first  question  is,  whether  the  parol  evidence  was  admissible.  I 
think  it  was.  It  may  be  laid  down  as  a  general  rule,  that  all  facts  relating  to 
the  subject-matter  and  object  of  the  devise,  such  as  that  it  was  or  was  not  in  the 
possession  of  the  testator,  the  mode  of  acquiring  it,  the  local  situation,  and  the 
distribution  of  the  property  are  admissible  to  aid  in  ascertaining  what  is  meant 
by  the  words  used  in  the  will. 

n-ron-t  *Then,  as  to  the  construction  of  those  words,  we  are  to  consider, 
'  ^  not  what  the  testator  intended  to  insert  in  the  will,  but  what  the  words 
actually  inserted  in  it  do  pass.  If  I  were  at  liberty  to  conjecture,  I  should  pro- 
bably come  to  the  conclusion  that  the  testator  did  not  intend  to  pass  property 
on  the  western  side  of  the  lane ;  but,  taking  the  clause  by  itself,  there  can  be 
no  doubt,  that  under  a  devise  of  the  testator's  lands  at  Shatterwell,  all  lands 
answering  that  description,  both  on  the  eastern  and  western  side  of  the  lane, 
would  pass.  The  testator  goes  on  to  describe  the  lands  he  intended  to  pass  as 
lands  rented  by  Mrs.  Sly  and  others.  The  lands  in  question  were  rented  by 
others;  therefore  in  ordinary  construction  they  would  pass  by  the  words  of  the 
clause.  Then  what  is  there  to  oblige  us  to  put  a  different  construction  on  the 
word  "  lands"  in  this  case  ?  It  is  said,  that  from  the  context  we  ought  to  do  so ; 
and  that  the  testator  cbuld  not  mean  ail  his  lands  in  Shatterwell  to  pass,  because 
he  afterwards  makes  a  specific  devise  to  the  same  devisee  of  his  lands  at  White- 
hall, which  is  in  Shatterwell ;  but  it  is  probable  that  the  testator  may  have  used 
the  word  Whitehall  as  the  designation  of  a  district.  At  all  events,  the  wording 
of  that  clause  is  not  sufficient  to  alter  the  meaning  of  the  word  '^  lands''  in  the 
former  one.  Nor  is  there  any  thing  in  the  extrinsic  circumstances  here  to  lead 
Ufl  to  put  a  different  construction  on  the  word  ;  to  warrant  such  a  construction, 
it  must  appear  that,  without  it,  there  would  be  some  absurdity  or  incongruity, 
or  the  words  would  be  insensible ;  but  there  is  nothing  of  that  kind  here  to 
oblige  the  Court  to  understand  by  the  words  lands  at  Shatterwell  something 
different  from  their  natural  meaning.  Postea  to  the  plaintiff. 
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Testator  by  will,  dated  April,  1827,  after  deyisiog  his  closes,  lands,  hereditaments,  and 
real  estates  at  H.,  in  the  occupation  of  J.  W.,  to  the  use  of  P.  R.,  his  heirs  and  assies 
for  ever,  devised  his  messuage  or  tenement,  cZo«m,  lands,  hereditaments,  and  real  estates 
situate  at  Kirton,  which  were  then  in  the  occupation  of  J.  A.,  and  aUo  tfte  close  in  Kirton 
aforesaid,  then  in  the  occupation  of  the  said  J.  IT.,  to  the  use  of  his  great  nephew  J.  R.,  his 
heirs  and  assigns  for  ever.  At  the  time  of  making  this  and  the  next  mentioned  will, 
and  of  the  testator's  death,  J.  W.  occupied  two  closes  in  Kirton,  as  tenant  to  the 
testator. 

lu  1825  the  testator  had  made  another  will,  whereby  he  devised  "  the  close  in  K.,  occu- 
pied by  J.  W.,"  to  certain  persons,  in  trust  for  his  said  great  nephew  J.  R.,  when  he 
should  attain  the  age  of  twenty-three  years.  The  attorney  who  made  that  will,  stated 
he  received  instructions  in  writing  from  the  testator,  to  give  to  J.  R.  all  the  land  in 
Kirton,  occupied  at  that  time  by  J.  W.,  but  received  also  verbal  instructions,  whereby 
'  the  testator  described  the  land  in  the  occupation  of  J.  W.  as  a  close:  that  the  testator 
not  being  certain  what  land  J.  W.  occupied,  inquiry  was  made  of  a  person  supposed  to 
know,  who  stated  to  the  witness,  in  the  presence  of  the  testator,  that  it  was  all  in  one 
C'lo«(e ;  and  that  the  witness  in  consequence  of  that  information,  so  described  it  in  the 
will  of  1825 : 

Helil,  that  from  tbe  use  of  the  word  closes  in  the  other  parts  of  the  will  of  1827,  the 
word  close  in  the  devise  to  J.  R.  must  be  construed  in  its  ordinary  sense  as  denoting 
an  inclosurc,  and  as  the  parol  evidence  shewed  that  the  testator  had  two  closes  in 
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Kirton  in  the  occupation  of  J.  W.,  it  was  uncertain  irhich  was  intended,  and  in  tb« 
absence  of  tlie  evidence  as  to  the  former  will,  the  devise  would  have  been  void  for 
uncertainty. 
Secondly,  assuming  that  this  evidence  was  admissible,  (which  was  very  doobtfol,)  that 
did  not  remove  the  ambiguity ;  but  left  it  uncertain  what  the  testator  intended  lo  pi^ 
under  the  name  of  "the  close  in  K.  in  the  occupation  of  J.  W./'  and  consequently  that 
the  devise  was  at  all  events  voi4  for  uncertainty. 

Action  for  use  and  occupation  by  the  defendant  of  two  closes  of  land,  situate 
in  the  parish  of  Kirton  in  the  county  of  Lincoln  :  plea,  general  issue.  At  the 
trial  before  Bayley,  B.  at  the  Lincolnshire  Spring  assizes  1832,  the  juiy  fonnd 
a  verdict  for  the  plaintiff  for  12/.  lis.  Id.  subject  to  the  opinion  of  this  Court 
on  the  following  case  : — 

The  plaintiff  was  entitled  as  heir  at  law  of  one  William  Richardson  (who  had 
theretofore  demised  the  said  closes  by  parol  from  year  to  year  to  the  said  John 
Watson,  to  recover  12/.  lis.  Id.  for  the  half  year's  rent  of  the  same  twocloacs, 
provided  they  did  not  pass  by  the  will  of  the  said  William  Richardson,  to  his  great 
nephew,  one  other  John  Richardson. 

The  will  of  the  said  William  Richardson,  dated  the  17th  of  April  1827,  is  h 
the  following  terms.  ^ 

After  giving  and  devising  certain  estates  at  Imingham,  "^East  Halton,  ^--n^ 
Killingholme,  and  Halbrough,  to  his  wife  (now  his  widow)  Catherine,  '■ 
for  life,  and  subject  thereto,  his  estate  at  Imingham  to  his  great  nephew  William 
Richardson  in  tail,  and  his  estates  at  Eastllalton,  Killingholme,  and  Halbrougi 
to  him  in  fee,  the  testator  gave  and  devised  "  All  that  his  messuage,  or  tene- 
ment, closes,  lands,  hereditaments,  and  real  estates,  situate,  lying,  and  being  at 
Hibaldstow  in  the  said  county  of  Lincoln,  which  were  then  in  the  occupation  of 
John  Watson,  unto  and  to  the  use  of  his  great  nephew  Percival  Richardson, 
his  heirs,  and  assigns,  for  ever,"  and  he  then  devised  as  follows : — "  I  give  and 
devise  all  that  my  messuage,  or  tenement,  closrSy  lands,  hereditaments,  and  real 
estates  situate  at  Kirton  in  the  said  county  of  Lincoln,  which  arc  now  in  the  oc- 
cupation of  Joseph  Atkinsouy  and  also  the  close  in  Kirton  aforesaidj  now  in  tk( 
occupation  of  tlie  said  John  Watson,  unto  and  to  the  use  of  my  said  great  nephew 
John  Richardson,  his  heirs  and  assigns  for  ever.  I  give  and  devise  all  that 
my  messuage  or  tenement,  closes,  lands,  hereditaments,  and  real  estates  situate 
at  Kirton  aforesaid,  which  are  now  in  the  occupation  of  Thomas  Curtis,  unto  and 
to  the  use  of  my  said  great  nephew  Thomas  Richardson,  his  heirs  and  asagns 
for  ever.  I  give  and  devise  all  that  my  messuage  or  t<»nements,  doses,  lands, 
hereditaments,  and  real  estate  situate  at  Kirton  aforesaid,  which  are  now  in  the 
occupation  of  Joseph  Wharton,  unto  and  to  the  use  of  my  said  great  nephew 
Richard  Richardson,  his  heirs  and  assigns  for  ever."  There  was  no  reaidnaij 
devise. 

For  two  or  three  years  previous  to,  and  in  the  year  1825,  and  thence  until  the 
death  of  the  said  William  Richardson,  the  said  John  Watson  occupied  two  closes 
in  the  parish  of  Kirton,  as  tenant  of  the  said  William  Richardson,*  being  rt^g^ 
the  same  two  closes  for  the  use  and  occupation  of  which  the  present  ac-  '- 
tion  was  brought.  One  of  the  said  closes  contains  ten  acres  three  roods,  and  h» 
always  been  called  Low  Firwellsj  the  other  contains  eleven  acres,  one  rood,  and 
has  always  been  called  Low  Sweet  Hills.  These  were  separated  from  each  other 
by  several  intervening  properties. 

Evidence  was  received  on  the  part  of  the  defendant,  of  a  will  made  in  the 
year  1825,  in  which  the  devif^e  corresponding  to  that  on  which  the  present 
question  arises,  is  as  follows  :  "  And  I  give  all  those  messuages,  cjttages,  farrn^. 
closes,  lands,  tenements,  and  hereditaments  whatsoever,  situate  and  being  'v^ 
Hibaldstow  and  Kirton  in  the  said  county  of  Lincoln,  as  well  freehold  as  copy- 
hold according  to  the  customary  nature  and  quality  of  the  same  estates,  \^^^^ 
the  said  William  Teal  Welfitt,  Samuel  Welfitt,  and  Charles  Morris  and  their 
heirs,  to  hold  to  the  use  of  them  the  said  W.  T.  Welfitt,  Samuel  Welfitt,  and 
Charles  Morris,  and  their  heirs  upon  the  trusts  and  to  and  for  the  said  intent.^ 
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and  pui-poses  hereinafter  declared  of  and  concerning  the  same,  that  is  to  say : 
As  to  a  farm  and  lands  in  Hibaldstow  in  the  occupation  of  John  Watson//  to 
certain   uses  therein  mentioned:   "And  as  tp,  for,  and  concerning  all  that 
messuage  or  tenement,  with  the  closes,  lands,  and  hereditaments  situate  and 
being  in  Kirton  aforesaid,  now  in  the  occupation  of  Joseph  Atkinson,  together 
with  the  close  in  Kirton  aforesaid,  occupied  by  the  said  John  Watson,  upon 
trust  for  my  said  great  nephew  John  Richardson,  when  he  shall  attain  the  age 
of  twenty-three  years,  and  for  the  heirs  of  his  body  lawfully  issuing."     The 
*'*Qni    testator  then  proceeds  in  the  said  will  of  *1825  to  carve  out  by  name  the 
-^   other  estates  so  devised  to  the  trustees.     The  attorney  who  made  the  will 
in  1825,  but  who  did  not  make  the  will  in  1827,  stated  that  he  received  instruc- 
tions in  writing  from  the  testator  for  the  will  of  1825,  which  he  produced,  and 
which,  amongst  other  instructions,  contained  the  following : — "  1  also  wish  the 
farm  in  Joseph  Atkinson's  occupation  to  be  the  property  of  John  Richardson, 
my  great  nephew,  taking  also  the  land  in  Kirton,  occupied  at  this  moment  by 
}fh.  Watson  (all)  only  to  be  entered  on  at  twenty-three."     The  witness  stated 
in  explanation  of  his  having  mentioned  in  the  will  only  one  close  in  the  occupa- 
tion of  Watson,  that  the  testator  gave  him  certain  verbal  instructions  for  the 
will,  and  in  those  verbal  instructions  (which  the  witness  took  down  in  writing, 
and  afterwards  destroyed  that  writing)  described  the  land  in  the  occupation  of 
Watson  as  a  "  close,"  but  added,  that  he  hardly  knew  what  Watson  occupied. 
The  will  was  made  from  the  written  and  verbal  instructions.     That  he,  the 
witness,  from  what  passed,  understood  it  to  be  the  testator's  intention  to  give  all 
the  land  in  the  occupation  of  Watson,  to  his  great  nephew  John  Richardson. 
That  in  consequence  of  the  testator  not  being  certain  what  land  Watson  occu- 
pied, one  Neale,  who  was  supposed  to  know  the  testator's  land,  was  called  in, 
and  asked  by  the  witness  in  the  testator's  presence,  whether  the  land  in  the 
occupation  of  Watson  was  in  one  close  or  two,  and  that  Neale  said  it  was  all  in 
one  close,  and  that  he,  the  witness,  in  consequence  of  this  information  described 
it  in  the  will  as  above  mentioned.     The  closes  in  question  had  formed  a  part  of 
Atkinson's  farm  twenty-four  years  before,  and  until  they  came  into  the  possession 
*79n  *^^  Watson.     The  learned  Judge  thought  this  evidence  as  to  the  former 
^  will  could  not  be  submitted  to  the  jury^  and  directed  them  to  find  for  the 
plaintiff. 

Amos  for  the  plaintiff.  The  evidence,  if  admissible,  would  not  have  the 
effect  contended  for  by  the  defendant.  The  statute  of  wills,  32  H.  8,  c.  1,  and 
the  statute  of  frauds  29  Car.  2,  o.  3,  require  that  a  will  shall  be  in  writing. 
The  judgment  of  the  court  in  expounding  a  will  must  be  simply  declaratory  of 
what  is  in  such  written  instrument ;  and  evidence  merely  explanatory  of  what 
the  testator  has  written,  is  admissible,  but  not  to  shew  what  he  intended  to  have 
written ;  in  other  words  the  question  in  expounding  a  will  is  not  what  the  testa- 
tor meant  as  distinguished  from  what  his  words  express,  but  simply  what  is  the 
meaning  of  his  words  ?(a)  The  defendant  must  rely  on  the  maxim  aibbiguitas 
verbomm  latens  verificatione  suppletur,  and  it  will  be  said  that  this  is  a  latent 
ambiguity,  and  as  it  arises  from  parol  evidence,  it  may  be  removed  by  parol 
evidence.  The  meaning  and  extent  of  this  maxim  is  defined  with  great  care  by 
Tindal,  C.  J.  in  the  late  case  of  Miller  v,  Travers,  8  Bingh.  244.  This  is  not 
within  the  first  class  of  cases  mentioned  by  him,  where  the  description  of  the 
thing  devised  is  clear  on  the  face  of  the  will,  but  on  the  death  of  the  testator,  it 
iH  found  that  there  is  more  than  one  estate,  or  person,  whose  description  follows 
oat  and  fills  the  words  used  in  the  will,  for  here  the  description,  taken  alone,  is 
♦"O'^l  I'^^pplical^^^^  ^0  ^-wo  closes.  It  is  now  unnecessary  to  *inquire  whether, 
"-*  under  the  terms  "  the  close  in  the  possession  of  Watson/'  parol  evidence 
would  be  admissible  to  shew  which  was  intended,  because  all  the  parol  evidence^ 
if  admitted,  goes  to  shew  that  both  were  equally  intended.     Nor  does  it  come 

(a)  See  Mr.  Wigram's  ObeerTations  on  the  case  of  Goblet  v.  Beechey. 
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within  the  eecond  class  of  cases,  as  a  description  accurate  in  part  and  inacnuate 
in  part,  for  in  order  to  make  out  the  testator's  intention  to  deyise  any  of  the 
premises  in  the  occupation  of  Watson,  the  word  close  in  the  will  must  be  changed 
from  the  singular  to  the  plural;  an  entire  new  description  must  be  substituted; 
and  that  would  be  calling  in  extrinsic  evidence  to  introduce  into  the  will  an 
intention  to  devise  a  pluralitj  of  closes ;  the  intention  apparent  on  the  will  being 
to  devise  a  single  close.  Then,  after  rejecting  a  part  of  the  description,  there 
is  not  sufficient  to  ascertain  the  thinff  devised.  The  general  expression  in  Lord 
Bacon's  Maxims,  as  to  latent  ambiguity,  (see  4  Bacon,  79,  80,  £d.  1803,)  b* 
very  much  limited  by  his  examples.  He  says  there  are  two  kinds  of  '^  ambiguitai 
latens ;"  first,  where  one  name  and  appellation  doth  denominate  divers  things, 
and,  secondly,  where  the  same  thing  is  called  by  divers  names.  In  the  iostaDce 
which  he  gives  of  the  first,  namely,  "if  I  grant  my  manor  of  S.,  and  I  have  North 
S.  and  South  S.,"  the  name  S.  would  include  both  North  S.  and  South  S.:  ''the 
general  intent,''  he  says,  ^'  includes  both  the  special,  and  therefore  stands  with 
the  words."  But,  here,  the  words  "  the  close  "  will  not  apply  to  either  eido- 
sively,  or  to  both.  In  Altham's  case,  8  Rep.  155,  a.  1,  Lord  Coke,  speaking  of 
cases  of  averment  of  matter  of  fact,  dehors  a  fine,  says,  that  sueh  averment  L« 
good,  which  well  stands  *with  the  words  of  the  fine."  And  in  Druce  r.  ^^^.y 
Dennison,  6  Ves.  jun.  397,  Lord  Eldon  says,  "When  a  man  devises  to  »-  '' 
his  son  John,  and  happens  to  have  two  sons  of  that  name,  supposing  one  to  be 
dead,  there  is  a  latent  ambiguity,  letting  in  parol  evidence,  but  parol  evidence 
perfectly  consistent  with  the  description  in  the  instrument."  Here  the  result 
of  the  parol  evidence  is  to  shew  that  "  (he  dose'*  means  two  closes  of  different 
names,  and  separated  from  each  other :  that  is  not  consistent  with  the  wonb  d 
the  will.  K  the  parol  evidence  had  shewn  that  only  one  close  was  meant,  a^  if 
the  testator  was  seised  of  one  only,  then  the  result  would  have  stood  with  the 
will.  It  may  be  said  the  devisee  has  an  election,  and  that  the  will  operated  as 
a  devise  of  whichever  close  the  devisee  should  please.  Thus,  when  a  man  grants 
ten  acres  of  wood  in  a  particular  parish,  where  he  has  a  hundred  acres:  the  pre- 
sumption then  is,  where  the  thing  is  nominated  by  quantity,  that  the  intention 
of  the  grantor  was  indifferent  which  ten  acres  the  grantee  should  take.  Or 
when,  after  a  recital  in  a  deed  that  he  has  North  S.  and  South  S.,  he  lease? 
unum  manerium  de  S.  Bac.  Max.  80.  Here  no  such  intention  of  the  testator 
is  disclosed. 

But,  secondly,  the  parol  evidence  of  what  passed  in  1825,  when  the  testator 
made  a  former  will,  is  inadmissible  :  the  wills  in  1825  and  1827  are  not  iic- 
similes  of  each  other;  they  are  not  drawn  by  the  same  person  :  even  in  the 
very  clauses  relating  to  property  in  the  possession  of  Watson  the  langoage  is 
different.  Besides,  declarations  of  the  testator  not  made  at  the  time  of  the 
making  of  the  will  are  inadmissible,  Thomas  v.  Thomas,  6  T.  R.  671.  The 
Court  will  be  very  cautions  in  admitting  *evidence  which  is  not  used  to  r^g^ 
apply  the  words  of  the  will,  but  which,  setting  aside  the  words,  is  used  '- 
to  prove  an  intention  which  does  not  stand  well  with  the  words  in  the  will. 
The  true  question  is,  whether  after  the  parol  evidence,  the  words  in  the  will  <io 
express  the  intention  ascribed  to  the  testator  ? 

N.  R,  Clarke,  contrA.  The  Court  will,  if  possible,  give  effect  to  the  inten- 
tion of  the  testator  apparent  on  the  face  of  the  will.  First,  even  without  refer- 
ence to  any  extrinsic  evidence,  except  that  which  shows  that  there  were  in  fact 
two  closes  occupied  by  Watson  in  Kirton,  the  case  ought  not  to  be  considered 
as  if  the  devise  had  been  of  two  closes,  and  it  could  not  be  ascertained  bj  the 
will  which  of  the  two  it  was.  The  testator  meant  to  give  all  that  which  ^  at- 
son  occupied.  The  principal  farm  was  occupied  by  Atkinson,  and  these  two 
closes  were  parcel  of  that  farm.  The  word  **  close"  was  used  by  the  testator  m 
the  same  sense  as  land,  and  it  was  devised  as  a  parcel  of  Atkinson's  farm.  Tbe 
word  close  does  not  necessarily  mean  a  field  inclosed  by  four  hedges,  but,  in 
legal  signification,  has  a  much  larger  meaning,  and  extends  to  parcel  of  & 
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common  or  forest.  By  a  devise  of  all  the  testator's  messnage  then  in  the  occn- 
pation  of  £.,  a  coal-ceUar  within  the  boundary  of  a  messuage  inE.'s  occupation, 
and  always  used  with  it,  was  held  to  pass,  Press  v,  Parker,  2  Bingh.  456.  In 
Lane  v.  Earl  Stanhope,  6  T.  R.  345,  leasehold  property  was  held  to  pass  under 
the  words,  '^  manors,  messuages,  houses, /arfiw,  lands  and  real  estate."  Here 
there  is  no  circumstances  to  inow  that  the  testator  did  not  mean  to  pass  all  the 
^gK-|  land  to  Earton  occupied  by  *Watson.  This  falls  within  the  second 
^  ^  class  of  cases  mentioned  by  Tindal,  C.  J.  in  Miller  v.  Travers,  8  Bingh. 
244 ;  because  the  description  is  true  in  part,  the  land  being  occupied  by  Wat- 
son 'y  but  it  is  not  true  in  every  particular :  it  does  not  consist  of  one  but  of 
two  closes. 

It  is  objected  that  evidence  of  declarations  not  made  at  the  time  of  the  will 
was  inadmissible,  but  evidence  was  offered  to  show  what  the  testator  considered 
to  be  the  land  occupied  by  Watson.  There  are  many  cases  where  land,  though 
not  under  the  precise  denomination  given  by  the  testator,  has  been  held  to 
pass;  thus  in  Goodtitle  v.  Southern,  1  M.  &  S.  299,  by  a  devise  of  ^<  all  that  my 
fann  called  Trogues  Farm,  now  in  the  occupation  of  A.  C,"  lands  parcel  of 
Trogues  Farm  not  in  the  occupation  of  A.  C,  were  held  to  pass.  [Parke,  J. 
There  the  land  passed  under  the  first  of  the  description,  and  that  decision  pro- 
ceeded on  the  principle,  falsa  demonstratio  non  nocet.]  Here  the  word  close 
has  no  technical  meaning.  In  Doe  v.  Roberts,  5  B.  &  A.  407,  the  testator 
devised  all  his  messuage  or  dwelling-house,  with  the  appurtenances,  in  High 
Street,  and  all  and  every  his  buildings  and  hereditaments  in  the  same  street, 
to  C.  D.  A.  had  only  one  house  in  High  Street ;  but  behind  that  house  he  had 
two  cottages,  fronting  a  back  lane.  There  was  no  thoroughfare  through  the 
lane,  the  only  entrance  being  from  High  Street :  and  it  was  held  that  the  two 
cottages  passed  under  the  will.  [Parke,  J.  Unless  the  cottages  in  the  lane 
were  included  in  that  devise,  the  words  of  will  would  have  been  inoperative ; 
and  there  an  enlarged  sense  was  given  to  the  word  ''  m.''  Denman,  C.  J. 
The  word  was  held  to  include  premises  not  actually  situate  in  the  street,  but  to 
rrQp-i  which  the  only  '^'access  was  from  the  street.]  It  may  be  a  question,  at 
^  all  events,  whether  the  devisee  is  not  entitled  to  one  of  the  two  closes. 

Amo9,  in  reply.  In  Goodlittle  v.  Southern,  1  M.  &  8.  299,  the  description 
in  the  will  wa9  true  in  part,  and  the  rest  might  have  been  struck  out.  Here,  if 
jon  strike  out  any  part  of  the  description,  nothing  remains.  Lane  v.  The  Earl  of 
Stanhope,  6  T.  R.  345,  turned  on  the  meaning  of  the  word  "farm."  In  Press 
V.  Parker,  2  Bingh.  456,  the  coal-cellar  might  be  considered  parcel  of  the 
"messuage."  A  distinction  must  be  drawn  between  evidence  offered  to  shew 
what  the  testator  intended,  and  evidence  to  show,  from  the  circumstances  of  the 
property,  what  he  understood  by  the  terms  he  employed. 

B£NMAN,  G.  J.  I  think  there  was  in  this  will,  a  latent  ambiguity,  which 
nught  he  explained  by  parol  evidence ;  but  the  evidence  which  has  been  given 
leaves  it  in  doubt  what  the  testator,  meant  to  pass  by  the  words  "  the  close  in 
the  occupation  of  Watson."  If  it  had  been  shown  that  there  was  only  one 
close  in  his  occupation,  the  supplementary  evidence  would  have  made  it  clear 
that  that  close  was  intended ;  but  here  it  appears  there  were  two  closes  in  his 
occupation,  and  therefore  the  evidence  leaves  it  doubtful  which  was  meant  to 
pass.  As,  therefore,  it  is  not  ascertained,  either  by  the  words  of  the  will,  or 
by  the  evidence  given  to  explain  them,  what  the  testator  intended,  the  devise 
is  Yoid  for  uncertainty,  and  the  heir  at  law  is  entitled  to  recover.  This  is  not 
a  case  of  election ;  for  an  election  can  take  place  only  where  the  intention  of 
*7971  *^  devisor  or  *grantor  is  clear,  that  out  of  a  mass,  a  certain  portion 
•'  should  be  selected.  Assuming  that  the  evidence  of  the  former  will,  and 
what  took  place  preparatory  to  it,  was  admissible,  (which  is  very  doubtful),  it 
appears  that  the  testator,  on  that  occasion,  gave  instructions  to  his  attorney, 
desiring  that  all  the  land  in  Kirton  occupied  by  Watson  should  go  to  his 
great  nephew ;  that  the  testator  afterwards  gave  him  verbal  instructions,  and  de- 
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scribed  the  land  in  the  occupation  of  Watson  aa  a  close ;  and  that,  not  Wing 
certain  what  land  Watson  occupied,  he  made  inquirj  of  one  Neale,  who,  in  the 
testator's  presence,  stated  that  the  land  in  the  occupation  of  Watson  was  in  one 
close ;  and  that,  in  consequence  of  that  information,  the  attorney  so  described 
it  in  the  will.  If  Neale  said  that  it  was  in  two  closes,  it  is  possible  the  testator 
might  not  have  left  both  closes.  We  cannot,  from  that  evidence^  say  that  the 
testator  meant  to  give  either  one  or  the  other  close. 

LiTTLEDALE,  J.  I  am  of  opinion  that  the  parol  evidence  does  not  she? 
which  of  the  two  closes  the  testator  intended  to  devise;  and,  consequent)?, it 
does  not  explain  the  ambiguity  of  the  will.  The  evidence  as  to  the  former  will 
only  shews  that  the  testator  intended  to  devise  some  close  in  the  occupation  of 
Watson.  In  Goodtitle  v.  Southern,  1  M.  &  S.  299,  the  devise  was  of  "all  tbt 
my  farm,  called  Trogues  Farm,  now  in  the  occupation  of  A."  There  the  fint 
part  of  the  description  was  certain ;  and  it  was  held  that  the  subsequent  de- 
fective description  of  the  occupation  would  not  vitiate  the  previous  correct  oae. 
The  word  close,  in  this  will,  is  not  synonymous  with  the  word  landj  for  tht 
*word  closes  occurs  frequently  in  it.  Independently  of  that,  the  word  p^-gg 
close  is  not  so  comprehensive  a  term  as  land.  This  is  not  a  case  of  elec-  >- 
tion,  because  it  does  not  appear,  from  the  context  of  the  will,  that  the  testatw 
intended  that  the  devisee  should  have  an  election.  In  the  case  put  in  Co.  Utt 
146,  a,  where  a  gift  is  made  of  one  of  the  donoi's  horses  in  his  stable,  it  is 
manifest  that  the  donor  intends  that  the  donee  should  select.  So  in  the  caa^ 
put  in  Bacou's  Maxims,  of  the  grant  of  ten  acres  of  wood,  in  a  place  where  the 
grantor  has  100.  Here,  then,  the  devisee  having  no  election,  and  it  being  im- 
possible to  discover  by  the  words  of  the  will,  or  by  the  parol  evidence,  what  wa< 
intended  to  bo  given,  the  devise  is  void  for  uncertainty.  In  Lord  Cheyney'e 
case,  5  Rep.  68,  b.,  it  was  resolved,  "  that  if  a  man  has  two  sons,  both  baptiied 
by  the  name  of  John,  and,  conceiving  that  the  elder  (who  had  been  long  absent) 
is  dead,  devises  his  land  by  his  will  in  writing  to  his  son  John  generally;  asi 
in  truth,  the  elder  is  living ;  in  this  case  the  younger  son  may,  in  pleading,  or 
in  evidence,  allege  the  devise  to  him ;  and  if  it  be  denied,  he  may  produce  wit- 
nesses to  prove  his  father's  intent,  that  he  thought  the  other  to  be  dead."  And 
it  is  afterwards  said,  "  if  no  direct  proof  can  be  made  of  his  intent,  the  dense 
is  void  for  the  uncertainty."  So  in  Doe  dem.  Hayter  v.  Joinville,  3  East,  172» 
where,  by  the  dubious  use  of  the  word  family  (vi*>  brother  and  sister's  fainilj) 
in  a  wiU,  the  testator  having  had  two  sisters,  one  of  whom  was  dead  leaving 
children,  it  could  not  certainly  be  collected  to  what  person  he  meant  to  apply  it, 
the  heir  at  law  was  held  entitled  to  take.  And  in  Mohun  v,  Mohun,  1  Swanst, 
201,  where  the  whole  will  consisted  of  *these  words,  "I  leave  and  he-  rfygg 
queath  to  all  my  grand-children,  and  share  and  share  alike,"  and  by  a  ^ 
codicil  the  testator  appointed  certain  persons  to  be  trustees  for  all  his  grand- 
children and  nieces,  Sir  Thomas  Plumer  held,  that  the  devise  was  void,  *' there 
being  uncertainty  both  in  the  subject  and  objects  of  the  bequest."  In  ^^ 
present  case,  therefore,  I  think  that  the  devise  is  void,  and  the  heir  at  law  l« 
entitled. 

Parke,  J.  I  am  of  the  srfnae  opinion  -,  and  I  have  formed  that  opinion  inti 
some  regret,  because  I  am  satisfied  that  the  testator  intended  to  do  something 
which  he  has  not  done.  But  I  should  be  much  more  sorry  to  break  in  up*]n  ibt 
established  rule  of  law,  that  the  heir  at  law  is  entitled  to  the  estate  of  bis  an- 
cestor, unless  there  be  a  good  devise  by  the  latter.  Parol  evidence  was  un- 
doubtedly admissible  to  shew  that  Watson  occupied  two  closes  in  Kirton,  ata 
distance  from  each  other.  And,  generally  speaking,  evidence  might  be  given  to 
shew  that  the  testator  used  the  word  close  in  the  sense  which  it  bore  in  ^^^  j 
county  where  the  property  was  situate,  as  denoting  a  farm ;  but  here  such  evi- 
dence was  not  admissible,  because  it  is  manifest  Uiat,  in  this  will,  the  testate^ 
used  the  word  close  in  its  ordinary  sense,  as  denoting  an  inclosure;  for  thevord 
closes  occurs  in  other  parts  of  the  will.*    If  the  parol  evidence  had  been  confined 
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0  the  fact  of  there  being  two  closes  in  Eirton  in  Watson's  occupation,  and  to 
heir  sitiiation,  it  would  not  have  removed  the  uncertainty  which  of  the  two 
loses  the  testator  meant  to  pass;  but  still  the  case  would  have  fallen  within  the 
LTst  class  of  those  mentioned  by  Tindal,  C.  J.  in  Miller  v.  Travers,  8  Bingh. 
^<^001  ^^^'  ^  ''  where  the  testator  devises  *his  manor  of  Bale,  and  at  his  death 
^  it  is  found  that  he  has  two  manors  of  that  name,  South  Dale  and  North 
Dale ;  or  where  a  man  devises  to  his  son  John,  and  he  has  two  sons  of  that  name :'' 
D  each  of  which  cases  parol  evidence  is  admissible,  to  shew  which  manor  was  in- 
tended to  pass,  and  which  son  was  intended  to  take.  Such  evidence  is  admissi- 
ble to  shew  (as  Mr.  Amos  properly  pointed  out,)  not  what  the  testator  intended, 
but  what  he  understood  to  be  signified  by  the  words  he  used  in  the  will.  Then 
as  to  the  evidence  of  what  passed  at  the  time  of  preparing  the  first  will,  that 
loes  not  shew  which  of  the  two  closes  the  testator  meant  to  devise.  It  appears 
he  was  mistaken  in  supposing  that  he  had  only  one  close  in  Kirton  in  Watson's 
possession ;  but  that  does  not  remove  the  doubt  as  to  which  close  he  intended  to 
devise,  and  it  being,  then,  impossible  to  say  which  of  the  two  closes  he  intended 
to  give,  the  devise  is  void  for  uncertainty.  The  devisee  clearly  had  no  election 
here.  That  exists  only  where,  on  the  natural  construction  of  the  instrument, 
there  is  a  clear  intent  in  the  testator  or  grantor  that  there  shall  be  an  election 
in  the  devisee  or  grantee,  as  in  the  instances  put  in  Bacon's  Maxims,  the  reason 
of  which  is  there  given.  Here  it  cannot  be  collected,  on  the  face  of  the  will, 
that  the  testator  intended  that  the  devisee  should  have  a  right  to  elect;  for  he 
devises  the  close  ^not  one  of  the  two  closes)  in  the  occupation  of  Watson.  The 
judgment  must,  tnerefore,  be  for  the  defendant. 

Judgment  for  the  defendant. 


xoAiT  *SHAW  and  Others,  Assignees  of  RICHARD  BATLEY,  v.  THOMAS 
^"^J  BATLEY.     May^, 

A  bankrnpt  made  a  purchase  of  timber  by  two  agreements,  one  before  and  one  after  the 
act  of  bankruptcy,  and,  after  the  act  of  bankruptcy,  received  part  of  the  timber  without 
paying  for  it,  but  was  not  entitled  to  receive  the  remainder  without  giving  security  for 
the  whole.  After  the  act  of  bankruptcy  the  defendant  became  security,  and  purchased 
Grom  the  bankrupt  the  benefit  of  the  contract ;  which  purchase  was  recited  in  the  in- 
strament  by  which  the  defendant  became  security.  The  bankrupt  afterwards  agreed 
with  the  defendant,  that  he,  the  bankrupt,  would  pay  the  money  due  to  the  vendor  for 
the  timber  purchased  by  the  first  agreement  and  in  part  received,  and  should  be  entitled 
to  retain  the  timber  so  purchased.  The  bankrupt  then  delivered  the  money  and  bills 
to  the  defendant,  to  be  paid  to  the  vendor  for  the  timber  first  purchased.  The  defend- 
ant paid  the  cash  to  his  own  bankers,  and  indorsed  the  bills  to  them ;  and  afterwards 
paid  the  amount  of  the  cash  and  of  the  bills  to  the  vendor,  by  a  single  draft  on  those 
bankers.    After  this  the  commission  issued. 

field,  that  the  defendant  was  not  liable  to  repay  the  cash  to  the  assignees,  nor  to  in- 
demnify the  bankrupt's  estate  against  the  bills ;  for  the  defendant  was  the  mere  agent 
of  the  vendor,  and  neither  the  cash  nor  the  proceeds  of  the  bills  could  have  been 
recovered  back  from  him,  the  transaction  on  his  part  being  a  bona  fide  one,  protected 
ty6G.4,  c.  16,8.82. 

At  the  sittings  in  Middlesex  after  Michaelmas  terra,  1880,  this  cause,  with 
all  matters  in  difference,  was  referred  to  a  barrister.  The  arbitrator  made  his 
award,  dated  1st  of  June,  1832  ]  by  which,  after  deciding  upon  the  cause  (as  to 
wbich  no  question  arose  before  the  Court),  he  found  the  following  facts : — That 
Richard  Batley  committed  an  act  of  bankruptcy,  and  became  bankrupt  on  the 
«^th  of  March,  1828  ;  and  that  a  valid  commission  of  bankruptcy  was  issued 
sgainst  him  on  the  29th  of  July  in  the  same  year,  under  which  the  plaintiffs 
»ere  duly  appointed  assignees.  That  on  the  26th  of  March,  1828,  the  Earl  of 
"tradbroke  agreed  with  Richard  to  sell  him  certain  marked  oak-trees  on  credit| 
expiring  on  the  Ist  of  February,  1829 ;  but  Richard  was  to  give  security  if  re- 
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quired.  That  on  the  25th  of  April,  1828,  Earl  Stradbroke  agreed  to  sell  id 
Kichard  a  further  quantity  of  marked  trees  on  credit,  but  on  the  terms  thai  no  part 
of  the  timber  (except  the  bark  and  top-wood)  should  be  removed  until  actokljj 
paid  for  or  secured  to  the  satisfaction  of  the  Earl.  That  Richard  took  poses- 
sion  of,  and  sold,  the  bark  and  top,  of  the  value  of  2000L ;  and  paid  the  Eari, 
on  account  of  the  said  purchase,  ^00^.  only ;  that  the  Earl  thereiipon  p^^ 
required  security  for  the  residue  of  the  purchase-money,  and  refused  to  I-  ^ ' 
permit  any  part  of  the  timber  to  be  removed  before  such  security  had  bo^ 
given ;  and  that  the  defendant  (Kichard's  father)  agreed  to  become  such  soietj. 

That  on  the  5th  of  June,  1828,  an  agreement  in  writing  was  executed  htwm 
Richard  and  the  defendant,  by  which,  after  reciting  the  before-mentioned  trans- 
actions, and  also  that  the  whole  of  the  timber  trees  had  been  felled  and  rezoained 
there  (except  the  bark  and  top-wood),  and  that  Richard  had  applied  to  the  df 
fendant  to  become  surety  for  him  to  the  Earl,  and,  to  indemnify  him  ioi  » 
doing,  had  agreed  to  assign  and  make  over  to  him  all  the  timber4ree8,  and  tk 
contracts  for  the  purchase  thereof;  to  which  the  defendant  had  consenteij 
Richard  agreed  to  sell  the  timber  to  the  defendant,  and  also  the  said  oontractj; 
and  the  defendant  agreed  to  buy  the  timber  at  71.  per  load  (the  price  to  be  pain 
to  the  Earl  by  Richard,  after  deducting  the  value  of  the  bark  and  top-wood),  ta 
be  paid  or  allowed  by  the  defendant  to  Richard  ;  and  the  defendant  agreed  t« 
accept  bills,  to  be  drawn  upon  him  by  Richard,  for  the  amount  of  the  sum  wbkk 
should  remain  due  to  the  said  Earl  after  payment  of  the  sums  of  650Z.  and  7o<)f^ 
payable  to  the  Earl  or  his  order,  and  to  give  such  other  guarantee  as  the  saidEirl 
should  require. 

That  on  the  same  5th  of  June,  1828,  the  defendant,  on  the  requisition  of  tk 
Earl,  executed  and  delivered  to  him  an  instrument,  by  which  he  unda-took  to 
guarantee  to  the  Earl  the  payment  of  all  sum  and  sums  of  money  then  due  aiid 
payable  to  him  from  Richard  for  the  timber-trees  lately  sold  to  him  by  the  EaH, 
namely,  the  sum  of  650^.  and  750/.  upon  the  said  timber  being  ^measored  r^g^jg 
up,  the  sum  of  1000/.  on  the  first  day  of  December  then  next,  one  moiety 
of  the  balance  which  should  then  remain  due  on  the  1st  of  February  then  next, 
and  the  residue  of  the  said  purchase-money  on  the  6th  of  January,  1830,  b« 
"  the  said  Thomas  Batley  having  purchased  the  said  timber,  and  all  benefit  of 
the  contracts  entered  into  by  the  said  Richard  Batley  with  his  Lordship  for  tie 
purchase  thereof." 

That  on  the  16th  of  June,  1828,  it  was  further  agreed  between  the  defendant 
and  Richard  Batley,  that  Richard  should  be  allowed  to  have  and  take  all  tlie 
timber-trees  and  other  trees,  first  purchased  by  the  said  Richard,  and  aftervanfe 
purchased  by  the  defendant  of  the  Earl,  or  of  the  said  Richard,  and  felled  fix^m 
the  estates  of  the  Earl,  at  such  a  price  or  prices,  and  on  such  terms,  as  the  same 
had  been  so  purchased  of  the  Earl  by  Richard  and  the  defendant,  or  one  of  thein. 
That  the  defendant  should  retain  in  his  hands  certain  effects  of  Richard  as  a 
security  to  him,  and  as  a  set-off  for  any  sum  he  might  pay  or  lose  in  consequence 
of  the  engagements  above  mentioned.  That  the  property  in  the  said  timber 
should  still  remain  and  continue  in  the  defendant,  until  the  whole  of  the  puj* 
chase-money  for  the  same  should  be  paid  to  the  Earl ;  and  that  the  said  defend- 
ant should  have  the  right  of  stopping  the  removal  of  the  said  timber,  or  anj 
part  thereof,  from  the  estate  of  the  Earl,  or  other  places,  and  keep  the  same  nntw 
such  purchase-money  should  be  paid,  and  should  be  at  liberty  himself  to  seu 
any  part  of  such  timber,  in  order  to  raise  money  for  payment  of  the  same.  That 
the  defendant  should  receive  all  sums  payable  by  certain  persons  who  bad  p^' 
chased  a  part  of  the  timber  from  Richard ;  that  the  defendant's  receipt  sW^ 
be  a  good  discharge  for  the  same ;  and  '''that  such  money  should  be  by  n^^ 
him  paid  or  retained  on  account  or  in  discharge  of  the  purchase-monej 
to  the  said  Earl;  and  that  the  sum  of  1400/.,  which  the  Earl  was  to  receive  on 
the  23d  of  June  then  instant,  should  be  paid  by  the  said  Richard  Batlej. 

The  arbitrator  further  found,  that  it  was  so  agreed  that  Richard  shonld  fj 
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be  sam  of  1400?.  (being  the  amount  of  the  eaid  sums  of  660/.  and  750/.)  on  the 
3d  of  June,  because  he  had  already  received  and  sold  the  bark  and  tops  of  the 
aid  trees  to  the  value  of  2000/.  and  upwards,  and  had  only  paid  the  Earl  600/.  j 
hat  the  said  Richard,  between  the  said  16th  of  June,  1828,  and  the  2l8t  of 
falj  in  the  same  year,  delivered  to  the  defendant  400/.  in  cash,  as  being  his 
•wn  proper  money,  and  two  bills  of  exchange  for  500/.  each,  as  his  property, 
Irawn  by  the  said  Richard  on  one  Smith,  and  not  then  due,  for  the  purpose  of 
he  defendant  paying  the  said  sum  of  1400/.  to  the  said  Earl ;  and  the  defendant 
)aid  the  said  400/.  to  his  own  bankers,  and  indorsed  the  said  bills  of  exchange 
0  the  same  bankers  as  his  own  property.  That  the  defendant,  on  the  2l8t  of 
fuly,  1828,  paid  the  said  sum  of  1400/  to  the  said  Earl,  by  a  draft  on  his  said 
cankers,  which  was  duly  paid ;  and  the  said  two  bills  not  having  been  paid,  the 
mme  had  been  proved  against  the  estate  of  the  bankrupt ;  and  that  the  defend- 
mt,  besides  the  said  sum  of  1400/.,  had  also  paid  other  sums  to  the  said  Earl 
m  account  of  the  said  timber,  which,  with  the  600/.  paid  by  Richard  Batley,  and 
the  said  1400/.,  amounted  to  10,986/.  3<.  Sd.,  the  full  price  of  the  said  timber, 
and  bark  and  tops. 

That  the  plaintiffs,  as  such  assignees,  had,  upon  the  matter  so  proved  before 
*8051  ^^^  arbitrator,  claimed  the  said  '''400/. ;  and  required  also  that  the  bank- 
^  rupt's  estate  should  be  indemnified  against  the  said  proof  of  the  two 
bills  of  exchange,  and  all  dividends  in  respect  thereof. 

The  arbitrator  then  awarded,  that  the  claims  of  the  assignees  were  not  sus- 
tainable, but  that  if  this  Court  were  of  a  different  opinion,  the  defendant  should 
pay  the  400/.  to  the  assignees,  and  should  pay  to  the  plaintiffs  the  amount  of 
any  dividends  which  they  had  been,  or  should  be,  obliged  to  pay  in  respect  of 
the  proof  of  the  bills  of  exchange,  and  that  he  should  indemnify  them  in  re- 
spect of  those  bills,  and  relinquish,  and  assign  to  them  all  benefit  to  be  derived 
in  respect  of  them  from  the  drawer. 

In  Trinity  term  1882,  the  plaintiff  obtained  a  rule  calling  on  the  defendant 
to  shew  cause  why  he  should  not  make  the  payments  and  give  the  indemnity, 
according  to  the  terms  of  the  award  3  and  why  the  plaintiffs  should  not  be  at 
liberty  to  enter  up  judgment  for  the  sums  payable.  In  the  following  term  the 
Court  ordered  the  case  to  be  set  down  in  the  special  paper  for  argument  on  the 
question  raised  by  the  award. 

Sir  James  Scarlett  for  the  plaintiffs.  The  defendant  has,  since  the  bank- 
niptcy  of  Richard  Batley,  received  from  him  400/.  in  cash,  and  two  bills  of 
500/.  This  makes  the  defendant  liable  prima  facie,  and  the  plaintiffs  must  re- 
cover, unless  the  case  fall  within  a  class  of  decisions  to  which  the  arbitrator  has 
probably  referred  it.  These  decisions,  whether  correctly  or  not,  establish  that 
the  ajisignees  of  a  bankrupt  cannot  recover  money  from  the  agent  of  a  third 
party,  where  such  agent  has  merely  delivered  it  in  that  character  to  a  bankrupt, 
*8061  ^^^  ^'  Wright,  4  Taunt.  198 ;  *and  that  money  paid  by  a  mere  agent 
''  of  the  bankrupt  to  a  third  party  cannot  be  recovered  from  such  agent  by 
the  assignees,  Tope  v.  Hockin,  7  B.  &  C.  101.  But  the  defendant  is  not  a  mere 
'^nt.  He  guarantees  the  debt  of  Richard  Batley,  and  he  expressly  declares 
that  he  has  himself  become  the  purchaser  of  the  timber.  He  therefore  becomes 
Lord  Stradbroke's  debtor;  and  accordingly,  in  his  agreement  with  Lord  Strad- 
oroke,  he  recites  the  agreement  of  5th  June,  1828,  made  between  himself  and 
Richard,  by  which  the  defendant  had  become  the  purchaser  of  the  timber  and 
of  all  benefit  of  the  contracts  made  between  Lord  Stradbroke  and  Richard. 
Richard  had,  indeed,  received  timber  to  the  value  of  1400/.  beyond  the  sums 
^bich  he  bad  paid ;  so  that  the  defendant  could  not  have  the  benefit  of  the  con- 
•n^ct  until  Richard  should  pay  the  1400/.  He  therefore  contracts  with  Richard 
'Qat  the  latter  shall  pay  that  sum ;  but,  as  between  Lord  Stradbroke  and  the 
f-efendant,  the  defendant  is  bound  to  pay  Lord  Stradbroke  the  1400/.  at  all 
^>'cnts.  As  between  Richard  and  the  defendant,  Richard  was  bound  to  furnish 
the  defendant  with  the  money,  and  he  did  so  furnish  him ;  but  the  defendant 
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did  not  receive  it  as  agent  to  Lord  Stradbroke.  The  defendant  places  the  cash 
with  his  own  banker,  and  treats  the  bills  of  exchange  as  his  own  property^  Lord 
Stradbroke  never  indorsing  them  at  all ;  and  he  afterwards  pays  Lord  Strad- 
broke by  his  own  draft.  In  the  cases  referred  to,  the  party  making  the  payment 
had  no  personal  liability  or  right ;  but  here  Lord  Stradbroke  was  entitled  to  «if 
the  defendant,  and  the  defendant  to  sue  Richard.  Each  of  the  three  parties 
stood  on  his  *own  contract.  It  follows  that  Kichard  paid  the  defendant  ^>ifr 
for  his  own  use,  not  as  Lord  Stradbroke's  agent.  Had  this  money  been  '-  ' 
paid  to  the  defendant  even  before  the  act  of  bankruptcy,  in  contemplation  of 
bankrupti^y,  a  jury  would  have  found  that  the  payment  was  an  act  bankniptcT 
and  a  preference  of  the  defendant.  They  never  would  have  considered  Lcni 
Stradbroke  liable.  Here  the  case  goes  farther,  for  there  is  an  antecedent  hsk- 
ruptcy.  There  might  perhaps  have  been  some  pretext  for  the  defence,  if  iH? 
defendant  had  paid  over  to  Lord  Stradbroke  the  identical  money  received  imm 
Kichard.  But,  instead  of  doing  so,  he  has  taken  a  further  credit  belwx^ii  Lis^- 
self  and  Lord  Stradbroke,  which  shews  that  he  was  in  fact  paying  his  own  dtlc 
Now,  if  a  party  guarantee  the  debt  of  another,  and  that  other  become  bankrupt. 
and  afterwards  pay  money  to  the  warrantor  to  indemnify  him,  leaving  the  war- 
rantor to  pay  the  money  over  to  the  original  creditor,  the  warrantor  is  cleariy 
liable  to  refund  to  the  assignees.  In  the  present  case  the  assignees  might  lust 
brought  trover  for  the  bills ;  and  it  would  have  been  no  defence  to  say  that  tbi 
bills  had  been  discounted,  and  the  proceeds  paid  over.  Coles  v.  Wright,  4 
Taunt.  198,  is  distinguishable.  There  the  defendant  had  delivered  to  the  bant 
rupt  money  raised  by  the  sale  at  auction  of  goods  belonging  to  the  bankrupt, 
which  sale  took  place  after  the  committal  of  the  bankrupt  to  prison.  The  de- 
fendant had  merely  carried  the  money  from  the  auctioneer  to  the  bankrupt 
Sir  James  Mansfield,  in  his  judgment,  says,  t];iat  the  action  might  have  been  main- 
t4iined  against  the  auctioneer,  but  that  it  would  be  hard  to  apply  the  doctrine 
*of  relation  to  a  mere  agent  for  delivering  the  money.  Where,  then,  a  ^^^ 
party  is  excused  on  the  ground  of  his  being  a  mere  holder,  the  liability  •■  ^ 
arising  from  an  improper  payment  or  receipt  falls  upon  the  person  from  whom 
the  money  comes,  or  to  whom  it  ultimately  goes.  But  here,  if  the  assignt^ 
sued  Lord  Stradbrooke,  he  would  defend  himself  by  shewing  that  he  rectivnl 
the  money,  not  from  Richard,  but  from  the  defendant;  the  relation  of  the  par- 
ties to  each  other  is  therefore  different  in  all  respects  from  that  in  Coles  r 
Wright. 

F,  Pollock  for  the  defendant.  The  assignees  cannot  recover,  unless  they 
have  an  equitable  as  well  as  a  legal  title.  The  Court  will  look  at  the  sukianc-e 
of  the  transaction  rather  than  the  form.  The  defendant  has  interfered  to  pro- 
tect the  credit  of  Richard  Batley,  his  son,  and  the  agreement  substantiallj 
amounts  to  this : — that  Richard  having  made  the  purchase,  the  defendant  taki-? 
the  property  and  gives  a  guarantee  j  the  property  is  to  be  the  defendant's,  bet 
Richard  is  to  indemnify  him,  and,  inasmuch  as  Richard  had  received  2000/.  aw 
paid  only  600/.,  and  the  remaining  1400/.  was  to  be  paid  on  a  given  day  to  Lord 
Stradbroke,  the  defendant  stipulates  that  Richard  shall  pay  that  1400/.  There- 
fore the  money  paid  by  Richard  is  not  paid  to  the  defendant,  but  to  the  original 
creditor.  Lord  Stradbroke.  And  this  construction  of  the  contract  agrees  vitlj 
the  finding  of  the  arbitrator,  who  states  expressly  that  the  1400/.  was  delivered 
by  Richard  to  the  defendant,  for  the  purpose  of  the  defendant  paying  it  to  Lew 
Stradbroke.  No  particular  form  is  required  to  protect  such  transaction;  it  can- 
not be  said  that  the  defendant  should  have  required  Richard  to  make  the  pay- 
ment in  person ;  such  *preciseness  is  rather  a  badge  of  fraud.  Little  rtjn^ 
stress  can  be  laid  on  the  circumstance  that  the  defendant  did  not  paj 
over  to  Lord  Stradbroke  the  identical  sum  delivered  to  him  by  Richard.  I^J* 
incuts  are  seldom  so  made,  and  in  the  present  case  the  bills  required  diseounijog 
before  the  payment  could  be  made  at  all ;  and  no  reason  can  be  assigned  a^mst 
the  defendant's  giving  his  own  indorsement  to  the  bankers  for  the  purpt^*  w 
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procuring  the  discount.  The  doctrine  in  Coles  v,  Wright,  4  Tiiunt.  198,  which 
ras  laid  do-wn  with  the  view  of  relaxing  a  hard  rule  of  law,  is  not  to  be  nar- 
t)wed  by  laying  an  undue  stress  on  such  points.  The  present  ease  would  have 
)ccn  different  if  the  arbitrator  had  found  that  the  object  of  the  payment  was  to 
lecure  the  defendant  himself.  [Denman,  C.  J.  It  certainly  is  a  circumstance 
n  your  favour  that  the  arbitrator  uses  the  term  "  delivered,"  not "  paid."]  And 
10  doubt  Lord  Stradbroke  might  have  sued  the  defendant  for  money  had  and 
•ecoived  to  his  use.  Cur.  adv.  vult. 

Denman,  C.  J.  during  the  term,  delivered  the  judgment  of  the  Court. 

The  400/.  in  cash,  and  the  two  bills  of  500?.  each  on  Smith/  are  found  by  the 
irbitrator  to  have  been  delivered  to  Thomas  Batley  for  the  purpose  of  his  pay- 
ing 1400?.  to  Lord  Stradbroke.  As  this  1400/.  was  due  to  his  lordship  in  cash 
it  cannot  be  understood  to  be  the  finding  of  the  arbitrator  that  the  specific  bills 
of  exchange  should  be  delivered  to  Lord  Stradbroke,  for  those  bills  were  not 
^8101  ^^^°  ^^^ '  ^^  (nust  be  intended  that  Thomas  Batley  was  *in  some  way  to 
-'  convert  them  into  cash,  and  to  pay  the  sum  of  1400/.  with  that  cash' and 
the  400/.  paid  to  him. 

If  this  be  so,  Thomas  Batley  must  be  taken  to  have  acted  as  the  agent  of  the 
bookrupt  in  converting  the  bills  into  present  cash,  and  paying  the  proceeds,  to 
gether  with  the  400/.,  to  Lord  Stradbroke.  Upon  that  supposition,  the  pay- 
ment is  protected  under  the  eighty-second  section  of  the  6  G.  4,  c.  16. (a)  But 
for  the  provisions  of  this  statute  and  the  19  G.  2,  c.  32,  s.  1,  the  assignees  oould 
certainly  have  recovered  back  both  sums  from  Lord  Stradbroke,  though  the 
specific  400/.  received  from  the  bankrupt  was  not  paid  into  his  hands,  (as  to  the 
last  point,  AUanson  v.  Atkinson,  1 M.  &  S.  583,  is  an  authority),  but  the  clause 
in  the  existing  bankrupt  act,  if  not  that  in  19  G.  2,  clearly  protects  this  pay- 
ment, and  prevents  them  from  recovering  it.  If  the  assignees  cannot  recover 
from  Lord  Stradbroke,  and  the  payment  to  him  be  good,  it  cannot  be  permitted 
that  they  should  recover  from  the  agent,  who  merely  acts  as  agent  in  making  a 
valid  disposition  of  the  bankrupt's  property. 

*8in       *^^^  these  reasons  we  are  of  opinion  that  the  awarded  is  right,  and 
-'  the  defendant's  rule  must  be  discharged.  Rule  discharged. 


In  the  Matter  of  BONNER,  Gent,  One,  &c. 

Where  an  attorney  has  received  money  to  the  use  of  his  client,  and  not  accounted  for  it, 
and  has  afterwards  become  bankrupt  and  obtained  his  certificate,  the  Court  will  not, 
on  motion,  order  him  to  repay  the  money  so  receiyed,  the  amount  being  a  debt  barred 
by  the  certificate. 

But  if  the  attorney  committed  fraud  in  the  receiving  and  not  acconnting,  the  Court,  in 
the  exercise  of  its  general  jurisdiction  over  its  officer,  will  enforce  such  payment,  as  a 
modification  of  the  punishment  which  it  might  otherwise  inflict  for  his  misconduct. 

The  case  of  fraud,  however,  ought  to  be  clear,  and  the  attorney  should  have  notice  by  the 
form  of  the  rule,  that  the  application  is  of  a  penal  nature.  It  is  not  enough  to  call 
upon  him  to  shew  cause  why  he  should  not  pay  over  the  money. 

•a)  Which  enacts,  "That  all  payments  really  and  bona  fide  made,  or  which  shall  here- 
;iftcr  be  made  by  any  bankrupt,  or  by  any  person  on  his  behalf,  before  the  date  and 
'S^^uiogofthe  commission  against  such  bankrupt,  to  any  creditor  of  such  bankrupt  (such 
Va\iaeat  not  being  a  fraudulent  preference  of  such  creditor),  shall  be  deemed  valid,  not- 
w^ithstanding  any  prior  act  of  bankruptcy  by  such  bankrupt  committed;  and  all  payments 
^\j  and  bona  fide  made,  or  which  shall  hereafter  be  made  to  any  bankrupt  before  the 
'late  and  issuing  of  the  commission  against  such  bankrupt,  shall  be  deemed  valid,  not- 
^thstanding  any  prior  act  of  bankruptcy  by  such  bankrupt  committed;  and  such  creditor 
i^nall  not  be  liable  to  refund  the  same  to  the  assignees  of  such  bankrupt,  provided  the 
P«rBon  80  dealing  with  the  said  bankrupt  had  not,  at  the  time  of  such  payment  by  or  to 
such  bankrupt,  notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed." 
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A  RULE  had  been  obtained,  calling  on  Mr.  Bonner,  an  attorney  of  this  Court 
to  shew  cause  why  he  should  not  pay  over  certain  sums  of  money  to  Matthew 
Eobinson  and  Samuel  Campain,  ekccutors  ©f  William  Stokes  deceased,  with 
the  costs  of  that  application.  It  was  stated  on  affidavit  in  support  of  the  rule 
that  the  testator^  Stokes,  had  agreed  to  purchase  a  farm  of  one  Decamps,  who 
employed  Bonner  as  his  attorney.  Bonner  drew  the  agreement  for  the  purchase 
and  the  vendor  and  vendee  paid  him  each  a  moiety  of  the  charges.  Part  of  the 
purchase  money  had  been  paid  at  that  time ;  and  on  a  communication  from  Bon- 
ner that  the  conveyance  was  prepared  and  the  rest  of  the  purchase  money  wan- 
ted, Stokes,  on  the  10th  of  April  1828,  paid  the  money  to  Bonner's  clerk,  who 
gave  a  receipt,  and  said  the  title  deeds  should  be  sent.  They,  however,  were 
not  sent,  though  often  called  for  by  Stokes,  and  Bonner  afterwards  became  bank- 
rupt. It  then  appeared  that  Decamps  had  not  received  the  purchase  money; 
and  Stokes,  who  had  been  let  into  possession,  was  turned  out,  incurred  50/.  costs 
in  litigation,  and,  in  order  to  regain  possession  of  the  property,  was  obliged  to 
pay  *the  residue  of  the  purchase  money  a  second  time.  He  died  in  1831.  p^np 
The  executors,  in  making  this  application,  charged  Bonner  with  having  ^ 
fraudulently  obtained  the  money  so  paid  to  his  cleek. 

In  answer  to  this  affidavit,  Mr.  Bonner  swore  that  tho  delay  in  completing 
the  conveyance  had  arisen  from  the  premises  being  under  mortgage,  which  De- 
camps, the  vendor,  had  been  unable  to  pay  off.  That  before  this  had  been  effec- 
ted, Stokes  paid  the  residue  of  the  purchase  money  to  Bonner's  clerk,  but  with- 
out any  solicitation  by,  or  notice  to,  Bonner  himself.  That  in  consequence  of 
losses  on  a  property  in  Wales,  in  which  he  had  embarked  a  large  sum  of  money, 
Bonner  afterwards  became  bankrupt;  a  commission  issued,  and  he  subsequently 
obtained  his  certificate.  That  the  amount  now  claimed  as  the  residue  of  pur- 
chase money  paidjto  Bonner's  clerk,  was  a  debt  proveable  under  the  commission. 
That  the  litigation  in  which  Stokes  incurred  the  costs  above  mentioned,  was  a 
suit  brought  by  the  mortgagee  to  recover  possession,  and  that  Bonner  was  not 
answerable  for  such  costs.  That  Stokes  had  never  in  his  lifetime  instituted  any 
proceeding  like  the  present  against  Bonner,  nor  charged  him  with  fraud,  aad 
that,  in  fact,  he  had  not  been  guilty  of  any  fraud. 

The  Solicitor' General  J  and  Jeff  try  Williams  shewed  cause  (May  2d.)  This 
was  a  sum  of  money  voluntarily  paid  by  a  purchaser  to  an  attorney  who  acted 
Ji>oth  for  him  and  for  the  vendor,  and  constituting  a  debt  which  might  have  been 
proved  under  the  commission,  if  the  money  had  not  been  paid  over.  The  certi- 
ficate, therefore,>i8  an  answer  to  this  application  :  Ex  parte  Culliford*  v.  r^oi  o 
Warren,  8  B.  &  C.  220.  It  would  have  been  a  ground  of  discharge  I- 
from  an  attachment:  Bex  v.  Edwards,  9  B.  &  C.  652.  It  is  not  even  clear  that 
when  this  money  was  paid  to  Bonner,  the  vendor  did  not  become  entitled  to  it 
as  money  paid  to  his  use,  and  that  he  may  not  actually  have  taken  steps  to  re- 
cover it.  The  decision  of  this  Court,  In  the  matter  of  Bonner,  in  Hilary  term 
1882, (a)  when  the  rule  was  made  absolute,  was  not  well  considered,  nor  is  it  ap- 
plicable to  this  case.  [Parke,  J.  The  decision  there  must  have  proceeded  on 
the  ground  of  improper  conduct  in  an  officer  of  the  Court ;  and  it  cannot  be  con- 
tended, that  the  Court  may  not  punish  an  attorney  for  misconduct  committed 
before  he  obtained  his  certificate,  by  making  him  pay  over  sums  of  money,  for 
which  he  was  then  liable,  instead  of  inflicting  the  severer  penalty  of  striking 
him  off  the  roll.]  This  is  not,  in  point  of  form,  an  application  against  an  attor- 
ney for  misconduct;  and  if  it  were,  no  case  of  fraud  is  established. 

Rumfrey  contri.  If  the  Court  decided  rightly  on  the  former  motion  against 
this  party,  the  piesent  application  cannot  be  refused.  There  the  transaction, 
out  of  which  the  claim  against  hir  arose,  was  of  still  older  date,  and  the  certifi- 

(o)  This  was  an  application,  callir  upon  the  same  party  to  repay  sums  of  money  under 
circumstances  very  similar  to  the  present,  but  the  case  of  fraud  was  more  strongly  and 
circumstantially  stated.  There  were  contradictory  affidavits,  but  the  Court,  on  the  last 
day  of  Hilary  term,  made  the  rule  absolute. 
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?ate  was  relied  on :  but  Lord  Tenterden  said,  "Let  the  attorney  dare  to  tell  the 
Court  that,  having  obtained  this  money  in  his  professional  character,  he  will  not 
*<^141  P^y  ^^  ®^®^  because  he  is  protected  by' his  certificate,  *and  I  shall  know 
-*  how  to  deal  with  him."  Admitting  that  the  certificate  was  a  bar  to  this 
claim,  the  Court  might  compel  the  attorney  to  pay  the  money  as  a  means  of 
escaping  heavier  punishment :  as  a  party,  when  brought  up  for  judgment,  is 
sometimes  compelled  in  the  same  manner  to  pay  the  prosecutor's  costs,  though 
the  Court  has  no  power  of  enforcing  such  payment  directly.  And  the  conduct 
sworn  to  in  the  present  case  would  clearly  be  punishable  by  the  Court  as  a  fraud 
in  one  of  its  officers.  In  the  first  two  cases  mentioned  on  the  other  side  there 
had  been  a  debt  distinctly  proveable  under  the  commission ;  here,  the  vendee 
paid  the  money  as  to  the  vendor's  attorney,  and  never  heard,  till  a  long  time 
afterwards,  that  the  vendor  had  not  received  it :  it  would  have  been  difficult  to 
Eay,  under  the  circumstances,  at  what  period  a  debt  accrued  as  between  Bonner 
and  the  vendee. 

LiTTLEDALE,  J.  I  think  the  Court  cannot  interfere.  Looking  at  this  as  the 
case  of  a  person  not  an  attorney  of  the  Court,  there  can  be  no  doubt  that  the 
demand  in  question  was  a  debt  which  would  have  been  proveable  under  the 
commission.  It  is  clearly  barred  by  the  certificate.  K  the  party,  in  his  charac-' 
ter  of  an  attorney,  has  been  guilty  of  fraud,  an  application  may  be  made  to 
punish  him  for  that  fraud.  The  former  case,  In  the  matter  of  Bonner,  does  not 
seem  to  have  been  deliberately  considered  by  the  Court. 

Parke,  J.  I  am  not  disposed  to  dissent  from  the  general  proposition  which 
appears  to  have  been  acted  upon  in  the  former  case,  that  although  an  attorney 
may  have  obtained  his  certificate  as  a  bankrupt,  this  Court  may  exercise  the 
♦8151  g®^®'^  jurisdiction  which  it  has  over  its  *officer8,  to  oblige  him  to  do 
-'  justice.  Bat  to  warrant  this,  there  should  be  a  clear  case  of  fraud.  In 
the  present  instance,  I  think  the  Court  ought  not  to  interfere. 

DENBiAN,  C.  J.  This  case  is  so  like  in  its  circumstances  to  the  former  case 
In  the  matter  of  Bonner,  in  which  I  was  counsel,  and  the  Court  decided  against 
me,  that  I  am  unwilling  to  give  an  opinion.  I  think,  however,  that  the  Court 
should  have  the  power  over  its  officers  which  has  been  ascribed  to  it;  but  if  a 
punishment  is  to  be  inflicted  on  the  attorney,  which  punishment  is  to  be  modified 
so  as  to  make  him  pay  over  a  sum  of  money  that  is  demanded  of  him,  he  ought 
to  have  notice  of  what  is  intended,  by  a  motion  in  a  different  form  from  the 
present,  (a)     The  rule  will,  therefore,  be  discharged.  Eule  discharged. 


JOSEPH  ARDEN  and  RICHARD  EDWARD  ARDEN,  Gents.,  &c.  v. 
TUCKER,  Gent.,  One,  &o.    Mai/  6. 

^ere  a  party  has  employed  two  attorneys,  partners,  to  manage  a  cause  for  him  in  the 
Palace  Court,  an  action  in  the  common  form  lies  against  him  at  the  suit  of  both,  for 
tbe  bill  of  costs,  though  one  only  was  an  attorney  of  the  Court,  and  actually  did  the 
business  there. 

AUhoagh  the  client  gave  a  written  retainer  to  the  latter  attorney  only,  and  he  only  was 
mentioned  in  the  rule  for  taxing  costs,  these  facts  were  held  not  conclusive,  there  being 
evidence,  aliunde,  of  a  cbntract  with  both. 

Assumpsit  for  work  and  labour  of  the  plaintiffs  as  attorneys,  in  prosecuting, 
defending,  and  soliciting  divers  causes,  suits,  and  businesses  for  the  defendant, 

(a)  In  the  former  case,  In  re  Bonner,  the  rule,  granted  on  the  affidavit  of  M.  P.  was 
that  Bonner  should  shew  cause  why  he  should  not  pay  over  the  sums  of  money  speci- 
fied, and  the  costs  of  that  application ;  and  that  he  thould  answer  the  matters  of  the  taid 

o^avit. 
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and  for  fees  due  in  respect  thereof,  and  for  jonmeys.  ^Monej  counts,  &c.  r«oi /» 
Plea,  non-assumpsit.  The  particular  of  demand  was,  '^  Amount  of  plain-  *- 
tiffs'  bill  for  business  done  by  them  for  defendant  in  the  Palace  Court,  in  a 
cause,  Tucker,  Gent.,  v.  Stevens,  25^."  At  the  trial  before  Lord  Tenterden,  C. 
J.,  at  the  London  sittings  after  Trinity  term  1832,(a)  it  appeared  that  the  busi- 
ness was  done  upon  the  defendant's  retainer,  in  a  cause  in  the  Palace  Court. 
THe  plaintiffs  were  partners,  but  Joseph  Arden  only  was  an  attorney  of  the 
Palace  Court,  and  his  name  only  was  mentioned  in  the  defendant's  written 
retainer.  The  bill  was  signed  by  both,  but  in  the  order  of  the  Palace  Court  for 
taxation,  it  was  mentioned  as  the  bill  delivered  hy  Mr,  Anlcn,  The  defendant 
had  written  letters  to  both  plaintiffs  jointly  on  the  subject  of  the  cause  and  its 
charges,  while  it  was  depending ;  and  after  it  was  oyer  he  proposed  to  them  to 
pay  them  15Z.  in  discharge  of  their  costs,  instead  of  20/.  which  they  bd 
demanded.  For  the  defendant,  it  was  objected  that  the  plaintiffs,  not  being 
both  attomies  of  the  Palace  Court,  could  not  join  in  an  action  for  business  done 
there,  to  which  point  Brandon  and  Brown  v,  Hubbard,  2  B.  &  B.  11,  was  cited; 
and  further,  on  the  authority  of  Collins  v.  Godefroy,  1  B.  &  Ad.  950,  that  the 
promise  to  pay,  under  such  circumstances,  was  not  binding.  Lord  Tcnterdcn 
was  of  opinion  that  the  plaintiffs  could  not  recover,  and  directed  a  nonsuit, 
giving  leave  to  the  plaintiffs  to  move  to  enter  a  verdict  for  them.  A  rule  nisi 
having  been  obtained  for  this  purpose, 

*The  Solicitor- General  and  Keily  in  the  present  term  shewed  cause,  (&)  r:)^©!^ 
and  again  relied  on  the  above-mentioned  cases.    The  retainer  was  an  ex*  ^ 
press  contract  with  Joseph  Arden  singly.     If  he  had  misconducted  himself  in 
the  cause.  Tucker  could  not  have  brought  an  action  against  both  partners.    The 
client  could  only  contract  with  the  partner  who  could  legally  act  upon  the  re- 
tainer; there  was  no  consideration  for  an  undertaking  to  the  partner  who,  bj 
the  rules  of  the  Palace  Court,  could  not  practise  there.     [Parke,  J.     Is  there 
such  a  restriction  ?]     There  is  a  roll  of  attorneys  in  that  court,  limited  to  six. 
The  rule  of  court  was,  to  tax  the  bill  "  delivered  by  Mr.  Arden."     [Parke,  J. 
It  was  the  bill  of  both.]     De  facto,  but  not  de  jure.     Heming  r.  Wilton,  de- 
cided about  two  years  ago  in  the  Court  of  Exchequer,  is  the  converse  of  the 
present  case.    There  an  attorney  sued  for  business  done  by  him  as  clerk  in  court 
in  the  Exchequer ;  the  defence  was,  that  he  had  a  partner  who  ought  to  have 
joined  in  the  action;  and  the  defendant,  to  establish  a  joint  contract  with  the 
two,  proved  that  he  had  given  instructions  to  both,  and  that  their  bill  was  de- 
livered in  the  name  of  both.    In  answer,  the  plaintiff  proved  that  he  alone  was 
entitled  to  practise  in  the  Court  of  Exchequer :  and  the  action  was  held  to  be 
well  brought.     [Parke,  J.     Suppose  in  the  present  case  neither  partner  had 
been  an  attorney  of  the  Palace  Court,  but  they  had  contracted  with  the  plaintiff  to 
get  his  business  done  there.     Or  suppose  the  case  of  an  attorney  employed  to 
get  business  done  in  a  Spiritual  Court ;  which  often  happens.]     No  doubt  there 
would  be  a  right  to  recover,  but  the  declaration  must  be  framed  *accord-  r*gi<^ 
ing  to  the  circumstances.     Here  the  claim  in  the  declaration  is  for  pro-  ^ 
secutinf/y  defending,  and  soliciting  caiues;  and  the  particular  demand  is,  for 
business  done  in  the  Palace  Court.     As  for  the  promise  made  after  the  busine?* 
was  done,  that  could  only  be  prima  facie  evidence  of  a  previous  contract  with 
the  two  plaintiffs;  and  the  rest  of  the  case  rebuts  it. 

Sir  James  Scarlett  contr^.  Brandon  and  Brown  t\  Hubbard  and  another, 
2  B.  &  B.  11,  bears  no  analogy  to  this  case.  There  the  business  (preparing  a 
replevin  bond)  was  done  by  one  plaintiff,  who  was  replevin  clerk  to  the  sheriff: 
the  other,  who  was  his  partner,  could  not  legally  act  in  it.  The  defendants 
dealt  with  Brandon  in  his  capacity  of  replevin  clerk,  and  not  as  the  partner  of 

(a)  See  1  Moody  and  Robinaoa,  191,  where  the  case  is  reported  as  to  the  present  and 
another  point. 
(6)  Before  Denman,  C.  J.,  Littledale,  and  Parke,  Js. 
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Brown.  The  pohit  as  to  a  joint  retainer  did  not  arise  there.  In  Elkins  v.  Hard- 
ing, 1  Tjrwhitt,  274,  1  Cro.  &  J.  845,  it  was  held  that  an  officer  of  the  Court 
of  Exchequer  might  sue  jointly  with  an  unprivileged  person,  his  partner,  for 
agencj  husiness  done  in  that  court  by  both :  and  instances  of  such  proceedings 
are  collected  in  Manning's  Exchequer  Practice  there  referred  to.  The  point 
now  taken  by  the  defendant  might  have  been  raised  in  that  case,  but  was  not. 
It  is  not  suggested  here  that  the  plaintiffs,  by  their  practice,  contemplated  any 
fraad  upon  the  statutes  respecting  attorneys.  It  very  commonly  happens  that 
attorneys  of  this  Court  have  a  partner  who  is  admitted  in  one  of  the  other  courts, 
and  conducts  the  business  there.  As  for  the  warrant  to  prosecute,  that  is  always 
made  to  a  single  attorney.  But  where  there  are  partners,  if  money  is  advanced, 
*S1Q  1  ^^  ^^^  0^^  0^  &  common  *fund,  and  if  labour  is  bestowed,  the  remunera- 
-^  tion  belongs  to  that  fund.  Cur,  adv,  vult, 

Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  This  case  was 
argued  before  us  on  Wednesday  last.  The  plaintiffs  were  in  partnership  to- 
gether as  attorneys  \  one  of  them  only  was  an  attorney  in  the  Palace  Court,  and 
the  action  was  brought  by  both,  for  business  done  in  that  court.  There  was 
sufficient  evidence  of  a  contract  by  the  defendant  with  hoth  the  plaintiffs  that 
they  should  do  the  business  for  him.  But  it  was  contended,  first,  that  this  evi- 
dence was  clearly  rebutted  by  proof  of  a  written  retainer  of  one  of  the  plaintiffs 
alone,  who  was  the  attorney  in  the  Palace  Court,  and  the  order  to  tax,  and  un- 
dertaking to  pay  his  bill,  which  shewed  a  contract  with  that  plaintiff  alone ; 
and,  secondly,  that  if  not,  the  contract  with  the  plaintiffs  was  not  binding  in 
point  of  law. 

As  to  the  first  objection,  when  it  is  recollected  that  the  retainer  filed  in  the 
Court  is  an  authority  quoad  the  proceedings  in  that  court  only,  and  is  analogous 
to  the  warrant  of  attorney  filed  of  record  in  this  Court ;  and  that  the  under- 
taking which  is  to  be  enforced  in  the  Palace  Court  must  necessarily  be  to  the 
attorney  in  that  Court;  the  evidence  of  a  joint  contract  with  both  plaintiffs  is 
very  little  affected  by  this  species  of  proof.  And  on  the  whole,  the  weight  of 
evidence  is  clearly  in  favour  of  the  joint  employment  of  both  plaintiffs. 

The  second  objection  is,  that  such  a  joint  contract  is  void  in  law,  on  the 
ground  that  the  attorney  in  the  Palace  Court  could  alone  sue  for  business  done 
iu  that  court. 
*^*^01       *T^6re  is  no  act  of  parliament  which  regulates  the  proceedings  in  this 

^  -'  Court,  (a)  and  therefore  the  case  must  be  considered  as  one  at  common 
law. 

No  authorities  were  cit«d  %.  support  of  the  position,  except  that  of  Brandon 
and  Brown  v.  Hubbard,  2  Brod.  &  B.  11,  and  a  case  of  Heming  v,  Wilton  in 
the  Exchequer.  The  former  case  has  no  bearing  upon  this,  and  in  that  there 
was  no  joint  employment  of  the  plaintiffs.  The  latter  is,  as  far  as  we  can  learn, 
not  reported.  It  is  not  in  any  of  the  published  reports  of  the  Court  of  Ex- 
chequer ;  and  the  decision  that  the  clerk  in  court  in  the  Exchequer  might  sue 
alone  for  business  done  in  that  Court,  though  he  and  his  partner  had  delivered 
a  bill  as  for  business  done  by  them,  may  have  proceeded  on  the  ground  that  the 
joint  contract  with  both  partners  was  not  clearly  made  out. 

In  the  absence  of  any  enactment  or  decision  to  the  contrary,  which  we  must 
take  to  be  the  case,  the  question  is,  whether,  upon  any  principle  of  law,  there  is 
an  objection  to  this  action  at  the  suit  of  both,  where  the  contract  is  with  both, 
and  we  think  there  is  no  objection. 

Suppose  neither  of  the  plaintiffs  had  been  attorneys  of  that  Court,  but  that 
the  defendant  had  employed  them,  and  they  had  undertaken  with  him  to  do«the 
business  there  for  him,  and  for  reward  to  be  paid  to  them ;  and  they  had  then 
employed  an  attorney  of  the  Court  on  their  own  credit,  there  could  have  been 

(a)  See  as  to  this  conrt,  2  Bac.  Abr.  510,  in  marg.  Tth  ed.  and  the  authorities  there 
died. 
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no  objection  to  the  action  by  both  for  the  reward ;  it  would  be  like  the  case  of 
attorneys,  who,  upon  their  own  credit,  ♦employed  a  proctor  in  the  Spirit-  r*ooi 
ual  Courts,  or,  before  the  recent  alterations,  (11  G.  4,  &  1  W.  4,  c.  70,  •• 
B.  10,)  a  clerk  in  court  in  the  Exchequer,  and  who  certainly  might  have  goed 
their  own  client  for  their  bill.  If  so,  it  can  make  no  difference,  that  one  of  the 
plaintiffs  is  the  person  who  himself  transacts  the  business  in  the  particular  coart^ 
where  the  contract  is  clearly  with  both. 

We  are  of  opinion,  therefore,  that  this  action  will  lie ;  and  the  rule  must  be 
absolute  to  enter  a  verdict  for  the  plaintiffs.  Rule  absolute. 


DIGBY  V,  THOMPSON  and  ANOTHER. 

The  following  words,  "D.  has  had  a  tolerable  mn  of  lack.  He  keeps  a  well-spread  side- 
board, but  I  alwajs  consider  myself  in  a  family  hotel  when  my  legs  are  under  his  table, 
for  the  bill  is  sure  to  come  in  sooner  or  later,  though  I  rarely  dabble  in  the  mysteries 
of  ecart^  or  any  other  game.  The  fellow  is  as  deep  as  Crockford,  and  as  knowing  at 
the  Marquis.  I  do  dislike  this  leg-al  profession/'  will  support  a  declaration  for  Ubel 
without  explanatory  averments ;  for  they  tend  generally  to  disgrace  the  plaintiff. 

Quaere,  Whether  defendant  by  demurring  to  a  declaration  for  a  libel,  stated  to  hare  been 
published  with  intent  to  cause  certain  matters  to  be  believed,  admits  particular  words 
in  the  libel  to  have  been  published  with  that  intent. 

Case.  The  declaration  stated,  that  the  plaintiff  was  a  person  of  good  reputa- 
tion, and  had  not  ever  been  guilty,  or,  until  the  committing  of  the  several  grieT- 
ances  by  the  defendants  as  thereinafter  mentioned,  been  suspected  to  have  been 
guilty  of  the  misconduct  thereinafter  mentioned  to  have  been  imputed  to  him, 
or  of  any  other  misconduct ;  yet  the  defendants,  well  knowing  the  premises, 
but  contriving,  &c.,  to  injure  the  plaintiff  in  his  said  reputation  and  to  bring 
him  into  public  scandal  and  disgrace,  and  to  cause  it  to  be  suspected  and  be- 
lieved that  the  plaintiff  had  been  guilty  of  unfair  play  at  cards,  and  for  defraud- 
ing persons  of  their  money  by  means  thereof,  and  by  bettings,  and  that  he  had 
played  ^unfairly  and  fraudulently  at  a  certain  game  with  cards  called  p^g.^^ 
ecarte,  and  at  certain  other  gameswith  cards,  and  had  thereby  won  large  >- 
sums  of  money  from  divers  persons  visiting  the  house  of  the  plaintiff  at  Brigh- 
ton, in  the  county  of  Sussex,  and  that  the  plaintiff  invited  persons  to  his  house 
and  entertained  them  there  for  the  purpose  of  winning  their  money  unfairly  bj 
gaming  there ;  and  that  the  plaintiff  was  a  persoi»of  disreputable  and  bad  cha- 
racter, and  did  in  a  great  measure  support  and  maintain  himself  by  gaming  and 
by  unfair  and  fraudulent  practices  in  gaming  and  betting,  to  wit,  on,  &c.f  at, 
&o.  wrongfully,  maliciously  and  injuriously  published  in  a  certain  newspaper 
called  the  Satirist  or  Censor  of  the  Times,  a  certain  false,  scandalous,  mali^cms, 
and  defamatory  libel  of  and  concerning  the  plaintiff,  containing  the  false,  scan- 
dalous, malicious,  defamatory,  and  libellous  matter  fallowing  of  and  concerning 
the  plaintiff;  that  is  to  say,  <<  King  Bigby,  (meaning  the  plaintiff,)  as  my 
friend  Tom  used  to  style  him,  has  had  a  tolerable  run  of  luck  this  season,  (mean- 
ing thereby  that  the  plaintiff  had  won  divers  large  sums  of  money  by  gaming.) 
He  ^meaning  the  said  plaintiff  )  is  still  here,  (meaning  at  Brighton  aforesaid^) 
and  Keeps,  I  assure  you,  friend  Sat,  a  well  spread  sideboard ;  but,  curse  the  fel- 
low !  I  always  consider  myself  in  a  family  hotel  when  my  legs  are  singing  duets 
under  his  table ;  for  the  bill  b  sure  to  come  in  sooner  or  later,  although,  as  you 
kuQw,  I  rarely  dabble  in  the  mysteries  of  ecarte  or  any  other  game.  The  fellow 
(meaning  the  plaintiff)  is  as  deep  as  Crockford,  and  as  knowing  as  the  Marquis. 
I  do  dislike  this  leg-al  profession/'  Demurrer,  assigning  for  cause  that  the 
matter  alleged  did  not  amount  to  any  libel  on  the  plaintiff,  and  also  that  al- 
though the  plaintiff  *had  by  an  innuendo  alleged  that  by  the  words  of  r^ooo 
the  libel,  "  King  Digby  (meaning  the  plaintiff),  as  my  friend  Tom  used  *■ 
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to  style  him,  has  had  a  tolerable  run  of  lack  this  season/'  the  defendants 
meant  that  the  plaintiff  had  won  money  by  gaming,  and  had  alleged  as  an 
indacement  that  the  plaintiff  was  guilty  of  gaming ;  nevertheless  it  was  not 
alleged  or  shewn  that  the  libel  was  published  of  and  concerning  such  gaming, 
or  that  such  libel  had  any  reference  to  the  matters  stated  in  the  introductory 
part  of  the  declaration,  or  any  of  them ;  and  also  for  that  the  meaning  and  ex- 
planation by  the  plaintiff  given  to  the  words  in  the  said  libel,  adds  to,  enlarges, 
and  changes  the  sense  of  those  words,  and  also  for  that  the  said  meaning  and 
explanation  is  not  connected  in  any  way  by  averment  or  otherwise  with,  or  in 
any  way  applicable  to  the  matters  of  inducement  before  stated,  and  also  for  that 
there  is  no  averment  that  the  defendant  was  used  to  employ,  or  did  on  the  occa- 
sion of  the  publishing,  employ  the  said  words  in  the  sense  and  meaning  put 
upon  them  by  the  plaintiff  in  the  said  innuendo.  No  counsel  appearing  in  sup- 
port of  the  demurrer,  the  Court  called  upon 

Wigluman  to  support  the  declaration.     The  defendants  have,  by  the  demurrer, 
admitted  that  the  words  of  the  libel  were  used  with  the  intention  imputed  in  the 
declaration ;  the  only  question,  therefore,  is,  whether  the  words  set  out  will  bear 
a  sense  corresponding  with  that  intention.     If  the  defendants  had  pleaded,  the 
whole  would  have  been  a  question  for  the  jury;  but  after  demurrer,  if  the 
words  can  possibly  bear  the  sense  ascribed  to  them,  it  must  be  taken  that  they 
were  used  in  that  sense,  and  the  words  ^'that  the  plaintiff  had  had  a  tolerable 
^8241  *^^^  ^^  ^^^^'  ^''"  certainly  may  mean  (as  stated  in  the  innuendo)  that 
^  he  had  won  large  sums  of  money  by  gaming.     Besides,  this  declaration 
may  be  supported,  because  the  matter  charged  as  libellous,  independently  of 
any  innuendo,  has  a  tendency  to  disgrace  the  plaintiff,  and  the  Court  will  un- 
derstand the  words  used  without  any  explanatory  averment,  if  the  sense  is  suffi- 
eiently  obvious  as  it  is  here.    In  Peare  v.  Jones,  Boll.  Abr.  Action  on  the  case, 
55,  pi.  16,  the  plaintiff  declared  that  he  was  an  utter  barrister  of  the  Middle 
Temple,  and  a  practiser  of  the  common  law  for  several  years,  and  that  the  de- 
fendant, of  purpose  to  defame  him,  maliciously  said  of  him  to  J.  S.,  his  father- 
in-law,  Did  Mr.  Peare,  (the  plaintiff ),  marry  your  daughter  ?  to  which  J.  S. 
Baid,  Yes ;  to  which  the  defendant  replied,  Heu  a  dunce  and  wUl  get  nothing 
hy  ikelavD  ;  to  which  J.  S.  answered.  Other  men  have  a  better  opinion  of  him ; 
to  which  the  defendant  replied.  He  was  never  accounted  otherwise  in  the  House. 
It  was  held,  on  motion  in  arrest  of  judgment,  that  the  action  lay  upon  this  de- 
claration ;  for  a  man  may  be  heavy,  and  not  so  pregnant  as  others  ere,  and  yet 
a  good  lawyer.     But  here  it  appeared  on  the  whole  matter  that  it  was  spoken 
maliciously,  and  he  said,  he  would  not  get  anything  by  the  law,  which  disgraced 
him  in  his  profession.     The  Court  there  took  notice  of  the  meaning  of  the  word 
dunce,  according  to  the  eommon  understanding,  TCro.  Car.  382,  8.  C.)  And  in 
Goddart  v,  Haselfoot,  Boll.  Abr.  54,  pi.  12,  it  is  neld,if  a  man  says  of  a  doctor^ 
of  physio,  ''  he  is  an  empiric,  and  a  mountebank,"  an  action  lies,  without  any 
averment  of  the  signification  of  the  words ;  for  these  are  terms  of  disgrace  well 
*R^^]  known,  and  in  disgrace  of  his  ""profession.  In  Peare's  case.  Boll.  Abr.  55, 
J  pi.  15,  (see  Vin.  Abr.  Action  for  Word,  S.  a  10, 11, 12, 16, 17,)  it  is  said 
to  have  been  held  that,  if  a  man  says  of  a  councillor  of  law  in  the  North,  '<  Thou 
art  adaffitdowndilly,"  an  action  lies,  with  an  averment  that  the  words  dignify  he  is 
an  ambodexter.  The  word  "  ambodexter,"  there,  might  have  been  said  to  require 
an  explanatory  averment,  almost  as  much  as  the  word  it  was  intended  to  explain. 
Here  the  imputation  that  the  plaintiff  invited  persons  to  his  house,  and  enter- 
tained them  there  with  a  view  of  winning  their  money  by  gaming,  has  a  ten- 
dency to  disgrace  the  plaintiff,  and  no  explanation  was  necessary. 

Benman,  C.  J.  I  am  very  unwilling  to  decide  this  case  on  the  mund  that 
the  defendant  has,  by  demurring,  admitted,  on  the  record,  that  the  libellous 
matter  was  published  with  the  intent  charged  in  the  declaration ;  and  that,  if 
the  words  can,  by  possibility,  bear  the  sense  alleged,  the  Court  are  bound  to 
hold  that  they  were  so  used*     But  I  think  the  declaration  sufficient^  on  the 


SCO  Bird  v.  Relph.    E.  T.  1833.  [825 

more  general  ground  that  the  matter  charged  as  libellous  imports  something 
disgraceful  to  the  plaintiff.  The  charge  is,  that  the  plaintiff  invited  persons  to 
his  house,  and  entertained  them,  and  made  them  pay  for  such  entertainment; 
and  that,  connected  with  the  other  words,  may,  I  think,  support  the  allegation, 
that  the  libel  accused  the  plaintiff  of  malung  them  pay  by  winning  their  nionev 
in  gaming.  I  give  this  opinion,  however,  with  reluctance,  as  I  had  rather  the 
words  had  been  distinctly  explained  by  innuendoes,  than  that  a  jury^  if  the  caai 
had  been  tried,  should  have  had  to  speculate  on  their  meaning. 

I'LiTTLEDALE,  J.     I  think  the  declaration  may  be  supported,  because  p^^^^^ 
the  libel  imputes  what  is  disgraceful  to  the  plaintiff.     I  am  not  prepared  *-  ^'' 
to  say  that  we  can  import  into  this  record  the  admission  relied  upon  by  Mr. 
Wif/IUman,  to  give  the  words  complained  of  the  sense  ascribed  to  them  in  the 
declaration. 

Parke,  J.  Bejecting  all  the  innuendoes,  I  think  the  matter  charged  in  the 
declaration  is  clearly  actionable.  No  man  of  common  sense  could  read  it  with- 
out seeing  that  it  imputed  fraudulent  and  dishonest  conduct  to  the  plaintiff. 
Without,  therefore,  adverting  to  the  point  made  in  argument,  that  the  words 
here  must  be  taken  to  have  been  used  with  the  intent  imputed  in  the  declan- 
tion,  I  think  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiE 


BIRD,  Clerk,  v.  JOSEPH  RELPH,  and  JANE,  his  Wife,  Executrix  of 

SMITH,  Clerk. 

Neglect  to  cultivate  the  glebe  land  ia  a  husbaDdlikc  manner,  is  not  a  dilapidation  for 
which  an  incumbent  can  recover. 

Case  for  dilapidations.  The  first  and  second  counts  stated  the  parsonage 
house,  &c.  to  be  out  of  repair.  The  third  count  stated,  that  by  the  law  and 
custom  of  England,  the  vicars  of  this  kingdom  for  the  time  being  ought  not  to 
manage,  use,  or  cultivate  the  lands  of  and  belonging  to  their  respective  vicar- 
ages, nor  ought  they  to  suffer  or  permit  the  same  to  be  managed,  used,  or  culti- 
vated otherwise  than  in  a  good  and  husbandlike  manner,  and  according  to  the 
custom  of  the  country  where  the  said  lands  are  situate,  and  such  vicars  ought 
to  leave  the  said  lands  managed,  '''used,  and  cultivated  in  a  good  and  pn«^> 
husbandlike  manner,  and  according  to  the  custom  of  the  country  where  *-  '' 
the  said  lands  are  situate,  to  their  successors ;  and  that  if  such  vicars  do  leaie 
such  lands  to  their  successors  impoverished,  damaged,  or  lessened  in  value  bj 
reason  of  having  been  managed,  used,  and  cultivated  in  a  bad  and  unhusband- 
like  manner,  and  not  according  to  the  custom  of  the  country  where  the  said 
lands  are  situate,  then  the  executors  or  administrators  of  the  goods  and  chattels 
of  such  vicars,  after  their  deaths,  having  sufficient  of  the  goods  and  chattels  of 
such  vicars,  are  bound  and  ought  to  satisfy  so  much  as  shall  be  necessary  to  be 
expended  or  paid  for  repairing  the  damage  done  to  the  said  lands  by  reason  of 
their  being  so  impoverished,  damaged,  or  lessened  in  value  by  such  improper 
management,  usage,  add  cultivation.  It  then  stated  thatW.  Smith  deceased  in 
his  lifetime  was  vicar  of  Ainstable,  in  the  county  of  Cumberland,  and  iras 
seised,  in  right  of  the  vicarage,  of  certain  lands  in  that  county,  and  died;  that 
the  plaintiff  after  his  death,  to  wit,  on,  &c.  was  presented,  admitted,  instituted, 
and  inducted  into  the  Faid  vicarage,  and  thereby  became  vicar  of  the  parish 
church  of  Ainstable,  and  the  next  successor  of  the  said  W.  Smith;  that  at  the 
time  of  his  death  the  lands  were  and  still  are  greatly  damaged  and  lessoned  in 
value  by  reason  of  the  same  having  been  used,  managed,  and  cultivated  during 
the  lifetime  of  the  said  W.  Smith,  and  whilst  he  was  such  vicar,  in  a  bad  and 
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unhusbandlike  manner,  and  contrary  to  the  custom  of  the  country  where  they 
were  situate,  and  haying  been  wrongfully  left  so  impoveriBhed,  damaged,  and 
lessened  in  ^ue  hy  the  said  W.  Smith,  at  the  time  of  his  death,  &c.  At  the 
*R^81  ^^  before  Oumey,  B.,  at  the  Carlisle  Spring  assizes,  *1838,  it  ap- 
-*  peared  that  the  lands  belonging  to  the  vicarage  consisted  of  ancient 
glebe  land,  and  of  lands  allotted  in  lieu  of  tithes,  under  an  inclosure  act  passed 
in  1820.  The  learned  Judge  refused  to  receiTe  evidence  that  the  allotments 
under  the  inclosure  act  had  been  impoverished  by  bad  husbandry,  but  gave 
leave  to  the  plaintiff  to  move  to  enter  a  verdict,  if  the  Court  thought  the  evi- 
dence admissible,  for  such  an  amount  as  should  be  certified  by  an  arbitrator. 

CoUman  now  moved  accordingly.     The  action  for  dilapidations  is  founded 
on  the  CM>mmon  law,  by  which  the  incumbent  of  a  living  is  required  to  leave 
the  premises  belonging  to  it  in  the  same  state  he  ought  to  keep  them  in,  so 
that  his  successor  may  have  the  same  beneficial  enjoyment  of  them  which  he 
had.     It  is  true  that  such  actions  are  usually  brought  in  respect  of  the  build- 
ings not  being  in  that  state  of  repair  which  the  incumbent  ought  to  have  kept 
them  in,  and  there  is  no  express  authority  for  saying,  that  such  an  action  is 
maintainable  against  the  executors  of  a  deceased  incumbent  for  not  cultivating 
the  lands  in  a  husbandlike  manner.     But  the  principle  on  which  the  action  is 
founded,  viz.,  that  the  incumbent  for  the  time  being  should  have  the  beneficial 
use  of  the  property  belonging  to  the  living,  extends  to  the  glebe  lands  as  well 
as  to  the  buildings  ]  for,  it  is  quite  clear,  that  the  successor  will  not  have  that 
beneficial  enjoyment  of  the  glebe  lands  which  he  ought  to  have,  if  his  predecessor 
has  not  cultivated  them  in  a  husbandlike  manner.     In  Liford's  case,  11  Co. 
^goQ-i  49,  a.,  it  is  said,  <<  If  a  parson  of  a  church,  and  one  A.,  are  ^tenants  in 
^  common  of  a  wood,  and  A.  endeavours  to  commit  waste,  the  parson,  for 
tbe  preservation  of  the  timber  trees,  shall  have  a  prohibition  against  him  that 
he  shall  not  commit  waste ;  and  the  reason  thereof,  as  the  Chief  Justice  said, 
was,  that  if  the  parson  of  a  church  will  waste  the  inheritance  of  his  church 
to  his  private  use  in  felling  trees,  the  patron  may  have  a  prohibition  against 
him;  for  the  parson  is  seised  as  in  the  right  of  his  church,  and  his  glebe  is 
the  dower  of  his  church,  for  of  it  he  was  endowed."     And  in  Wise  v.  Met- 
calf,  10  B.  k  C.  299,  where  the  question  was,  by  what  rule  the  dilapidations  as 
to  the  rectory-house,  buildings,  and  chancel  were  to  be  estimated,  three  rules 
were  proposed  for  the  consiaeration  of  the  Court,  the  second  rule  being,  that 
they  were  to  be  left  as  an  outgoing  lay  tenant  ought  to  leave  his  buildings, 
where  he  is  under  covenant  to  leave  them  in  good  and  sufficient  repair,  order, 
and  coudition.     Bayley,  J.,  said,  that  although  the  Court  were  not  prepared  to 
say  that  any  of  those  rules  was  precisely  correct,  the  second  approached  most 
nearly  to  that  which  they  considered  as  the  proper  one.     In  2  Gibson's  Codex, 
752,  in  a  note  upon  the  18  £liz.  c.  10,  s.  1,  it  is  said,  ''  Although,  in  this  pre- 
amble, nothing  is  referred  to  as  dilapidation,  but  decayed  or  rmned  buildings, 
yet  it  is  certain  that,  under  that  name,  are  comprehended  hedges,  fences,  &c.,in 
the  like  condition ;  and  it  hath  been  particularly  adjudged  concerning  wood  and 
timber,  that  the  felling  of  them  by  any  incumbent,  (otherwise  than  for  repairs 
or  for  fuel)  is  dilapidation,  from  which  he  may  be  restrained  by  prohibition 
^8301  ^^'^°S  ^^^  incumbency )  and  for  which  he  or  '''his  executors  are  liable  to 
-*  be  prosecuted,  after  he  ceases  to  be  incumbent." 
Desman,  C.  J.     This  is  an  entirely  new  apf^ication.     To  render  the  exe- 
cutors of  an  incumbent  liable  to  an  action  for  dilapidations,  there  ought  to  be 
somethiDg  of  demolition.     There  is  no  ground  for  saying  that  executors  are  liable 
to  sQch  an  action  for  mismanagement  of  the  glebe  land. 
LiTTLEDAiJS,  J.,  concurred. 

Parke,  J.  An  action  lies  by  a  landlord  against  a  tenant  for  the  mismanage- 
ment of  bis  farm,  on  the  implied  contract  between  landlord  and  tenant  that  the 
latter  shall  cultivate  the  land  in  a  husbandlike  manner.  Here  no  such  contract 
can  he  implied  between  the  parson  aud  his  successor ;  and  there  is  no  authority 
for  saying  that  such  an  action  is  maintainable. 


362  Wedge  v.  Newltn.    E.  T.  1833.  [830 

PATTESONy  J.  The  action  against  the  executor  of  a  parson  for  dilapidations 
is  an  anomalous  action,  and  appears  like  an  exception  to  the  general  rule,  that 
actio  personalis  moritur  cum  per8ona.(a)  The  authorities  shew  that  such  an 
action  is  maintainable,  where  the  buildings,  hedges,  and  fences  belonging  to  the 
benefice  are  left  in  a  state  of  decay^  or  where  there  has  been  a  felling  of  timber 
otherwise  than  for  repairs  or  fuel.  I  am  not  disposed  to  extend  the  action  to  & 
case  like  the  present.  Rule  refused. 


♦WEDGE  V.  NEWLYN  and  Others.  [*83I 

A  trader  conTeying  away  property  to  such  an  extent  as  will  prevent  him  from  contiatin; 
his  business,  and  render  him  insolvent,  commits  an  act  of  bankruptcy.  But  those  w\v 
rely  upon  such  act  of  bankruptcy  on  a  trial,  must  shew  that  it  was  calculated  to  hi't- 
the  alleged  effect,  by  evidence  of  the  general  state  of  the  party's  affairs  at  the  time  of 
such  conveyance. 

It  is  not  sufficient  to  prove  that  the  trader,  under  pecuniary  pressure,  disposed  of  foos 
article  essential  to  the  carrying  on  of  his  business ;  as  that  a  miller,  by  bill  of  nd(, 
transferred  his  wagon  and  horses  to  a  creditor  who  had  arrested  him. 

Trover  for  horses  and  wagons,  and  various  articles  of  furniture.     Plea,  net 
guilty.     At  the  trial  before  Taunton,  J.,  at  the  Winchester  Summer  assize, 
1832,  it  appeared  that  the  defendants  seized  the  goods  in  question  under  the 
authority  of  a  commission  of  bankrupt  against  one  Smith,  a  miller.    BefoR 
the  time  of  the  seizure,  Smith,  having  been  arrested  at  the  suit  of  the  plaintif 
for  195^,  gave  him  a  bill  of  sale  of  the  above-mentioned  goods,  defeasible  on 
payment  of  the  debt  by  Smith  on  a  certain  day ;  the  debt  was  not  then  pud, 
and  the  plaintiff  took  possession.     The  defendants'  counsel  contended  that  tk 
bill  of  ssde  was,  substantially,  a  transfer  of  all  Smith's  property,  and  was,  theT^ 
fore,  such  a  fraudulent  conveyance  of  Smith's  goods  and  chattels  as  constituted 
an  act  of  bankruptcy,(6)  and  justified  the  seizure,  which  took  place  subseqaeotlj 
under  the  commission.     No  specific  account  was  given  in  evidence  of  the  amooot 
of  Smith's  whole  property  at  the  time  of  the  seizure.     The  premises,  where  it 
took  place,  were  a  house,  mill,  and  stable.     Lipscomb,  the  attorney  who  pr^ 
pared  the  bill  of  sale  and  took  possession  under  it,  stated  that  he  took  it  f^^r 
granted  Smith  had  no  property  except  upon  these  premises.     Nothing  was  seized 
in  the  mill,  where  there  were  some  lixtures  belonging  to  Smith  ♦(bought  ^^^.j 
six  years  before  for  30^.  or  40/.),  and  a  few  sacks  of  wheat  and  beans.  '-  ^'^'' 
The  wagon  and  horses  were  taken  from  the  stable,  and  were  those  which  Smith 
used  in  his  business  af  a  miller,  and  were  necessary  for  carrying  it  on.    Tbe 
whole  of  the  goods  seized  produced,  on  the  sale,  144Z.     When  Smith  was  ar- 
rested at  the  plaintiff's  suit,  there  was  another  writ  out  afrainst  him,  and  it  ap- 
peared from  his  conversation  with  Lipscomb,  the  result  of  which  was  his  giving 
the  bill  of  sale,  that  he  was  in  considerable  pecuniary  difficulty.     Tauntoa,  J- 
in  his  summing  up  stated  the  law  to  be,  that  if  a  man  dispose  of  his  stock  in 
trade  or  goods  and  chattels  to  such  an  extent  as  to  disable  himself  from  canjio^ 
on  his  business  as  a  trader,  and  make  himself  insolvent,  such  oonvepoce  is 
fraudulent;  it  need  not  be  a  transfer  of  all  his  goods  and  chattels;  nor  is  it 
necessary  to  shew  that  he  had  bankruptcy  in  contemplation,  if  he  knew  tbst  in 
making  the  conveyance  he  became  insolvent  and  unable  to  go  on  with  his  busi- 
ness.    The  result  in  that  case  must  be  that  the  creditors  in  general  are  deisj^t 
and  suffer  injury  in  proportion  as  the  particular  creditor  is  benefited.   The 

(a)  But  is  not  so.    See  1  Saund.  216,  a.  note  (a),  5th  ed. 

h)  Bj  6  G.  4,  c.  16,  s.  3,  it  is  an  act  of  bankruptcj  if  the  trader  shall  "makeorcftu?e 
to  oe  made,  either  within  this  realm  or  elsewhere,  any  fraudulent  grant  or  convejance<« 
any  of  his  lands,  tenements,  goods,  or  chattels ;"  or  "  make  or  cause  to  be  made  &sv 
fraudulent  gift,  deliyery,  or  transfer  of  any  of  his  goods  or  chattels." 
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learned  Judge  left  it  to  the  jury  whether  Smith,  in  executing  the  bill  of  sale  to 
the  plaintiff,  did  so  disable  himself  from  carrying  on  his  business  as  a  miller. 
He  adverted  to  the  articles  in  the  mill  which  were  not  taken,  but  desired  the 
jury  to  consider  what  proportion  they  bore  to  the  whole  property,  which  was 
sold  for  144/.  The  jury  found  a  verdict  for  the  defendants.  A  rule  nisi  was 
afterwards  obtained  for  a  new  trial,  on  the  ground  that  there  was  no  sufficient 
evidence  of  an  act  of  bankruptcy,  and  that  the  case  had  not  been  properly  left 
to  the  jury. 

^goA-i  *jErIe  now  shewed  cause.  It  was  fully  made  out  that,  substantially, 
•I  all  the  property  of  Smith  was  transferred  by  the  bill  of  sale.  K  there 
were  exceptions,  they  were  merely  colourable ;  at  least  that  point  was  left  to  the 
jury,  for  the  learned  Judge  desired  them  to  say  what  proportion  the  omitted 
articles  bore  to  those  included  in  the  bill  of  sale.  That  was  a  point  entirely  for 
them,  and  their  finding  upon  it  was  in  favour  of  the  defendants.  It  is  clear 
that  Smith  disabled  himself  from  carrying  on  business  when  he  sold  the  wagon 
and  horses,  which  were  essential  to  his  trade  of  a  miller.  [DenMan,  C.  J. 
The  same  might  be  said  of  any  part  of  the  machinery  of  the  mill.  Parke,  J. 
If  they  had  taken  a  millstone,  the  same  argument  might  have  been  used ;  but 
the  answer  would  be,  that  the  party  was  perhaps  able  to  buy  another.] 

FoUett  contra.  To  make  the  parting  with  these  goods  an  act  of  bankruptcy, 
the  general  state  of  Smith's  property  should  have  been  shewn.  It  is  true  that  if 
a  man  conveys  his  whole  property,  with  only  a  colourable  exception,  he  commits 
an  act  of  bankruptcy ;  but  it  is  assumed  here,  without  sufficient  evidence,  that 
the  property  conveyed  was  tJie  whole,  within  this  rule ;  if  it  was  not,  the  con- 
veying part  only  of  a  man's  effects  is  no  act  of  bankruptcy,  unless  it  amount  to 
a  fraudulent  preference,  which  was  not  proved  here.  It  was  asked,  on  the  trial, 
whether  or  not  a  wagon  and  horses  were  necessary  for  carrying  on  the  business 
of  a  miller;  they  might  be  so,  but  the  question  was,  whether,  having  parted 
with  them,  he  had  not  the  means  of  procuring  others.  A  conveyance  of  stock 
or  goods,  to  constitute  an  act  of  bankruptcy  within  the  rule  relied  upon,  must 
*8341  *^  ^^^^  ^  necessarily  and  immediately  causes  a  stoppage  of  the  trade. 
-*  The  only  evidence  here,  as  to  the  general  state  of  Smith's  property,  was 
the  supposition  of  Lipscomb  that  he  had  none  except  at  the  mill,  and  on  the 
premises  where  the  goods  were  taken. 

Per  Curiam. (a)  We  think  this  rule  should  be  absolute;  perhaps,  on 
another  trial,  the  evidence  may  be  more  complete.  On  this  occasion  it  rather 
fell  short.  It  is  incumbent  on  the  party  who  sets  up  an  act  of  bankruptcy  of 
this  description,  to  shew  the  general  situation  of  the  property  to  have  been  such 
that  insolvency  would  be  the  effect  of  the  transfer.  Here  it  was  not  stated  what 
the  whole  of  Smith's  property  amounted  to.  For  any  thing  that  appeared  in 
evidence,  he  may  have  had  large  sums  of  money  due  to  him  at  the  time  of  this 
conveyance.  Rule  absolute. 

The  cause  was  tried  a  second  time  before  Alderson,  J.,  at  the  Summer  assizes, 
1833,  when  more  particular  evidence  was  given  of  the  state  of  Smith's  affairs 
at  the  time  of  his  executing  the  bill  of  sale ;  and  Alderson,  J.  left  it  to  the 
jury  whether  he,  by  that  instrument,  conveyed  away  so  much  of  his  property  as 
to  incapacitate  himself  from  carrying  on  his  business  by  the  insolvency  which 
would  ensue.  The  jury  found  for  the  defendants.  A  new  trial  was  moved  for 
in  the  ensuing  term ;  but  the  learned  Judge,  on  being  referred  to,  expressed 
liifflself  satisfied  with  the  verdict,  and  the  Court  refused  a  rule. 


*835]  The  *KING  i;.  GOLDSMITH,    ifay  4. 

%  charter  of  Car.  2,  there  were  to  be  in  the  borongh  of  S.  a  mayor,  aldermen,  and 
(a)  Denman,  C.  J.,  LitUedale  and  Parke,  Js. 
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twentj-four  capital  burgesses.  Oa  the  death  or  remoral  of  an  alderman  the  mayor  aiA 
aldermen,  or  the  greater  part  of  them,  were  to  elect  a  capital  burgess  to  supplj  Lis 
place ;  when  a  capital  burgess  died,  &c.,  the  mayor,  aldermen,  and  other  capital  bur- 
gesses, or  the  greater  part  of  them,  were  to  elect  a  successor  from  among  the  inhftbit- 
ants  and  burgesses ;  and  the  major  was  to  be  annually  elected  on  a  certain  day  -^  br 
the  burgessea  of  the  eaid  boroughj  or  the  greater  number  of  them,"  with  the  consent  <d 
twenty-four  freeholders  and  Inhabitants  to  be  chosen  as  directed  by  the  charter.  In 
practice,  the  mayor  had  always  been  elected  by  the  capital  burgesses  only.  At  the 
election  of  Mayor  on  the  charter  day  in  1832,  there  was  not  a  majority  of  the  number 
of  twenty-four  capital  burgesses  present,  and  no  other  burgesses  attended : 
Held,  that  this  did  not  avoid  the  election,  for  that  the  word  *'  burgesses "  in  the  charter 
(where  it  treated  of  the  election  of  mayor)  could  not  be  construed  to  mean  only  capital 
burgesses ;  that  the  right  of  election  did  not  deToWe  upon  the  body  of  capital  barge?^ 
by  the  mere  forbearance  of  the  other  burgesses  to  interfere ;  and  that  the  capital  bur- 
gesses, in  electing  the  mayor,  acted  in  the  capacity  of  burgesses  merely. 

The  Solicitor-General  in  last  Michaelmas  term  obtained  a  rule  calling  upon 
Thomas  Goldsmith  to  shew  cause  why  a  quo  warranto  information  should  d^ 
be  exhibite<{  against  him,  to  shew  by  what  authority  he  claimed  to  be  major  of 
the  borough  of  Sudbury,  in  the  county  of  Suffolk ;  on  the  ground  that  there 
was  not  a  majority  of  capital  burgesses  present  at  the  meeting  at  which  he  wu 
elected,  or  the  meeting  at  which  he  was  sworn  in. 

The  mayor,  aldermen,  and  burgesses  of  the  borough  of  Sudbury  were  mcGr- 

E orated  by  charter  of  16  Car.  2.,  and  it  was  thereby  granted  that  in  the  said 
o|*ough  <Hhere  might  and  should  be  from  time  to  time  seven  persons  d 
the  elder  and  principal,  better  and  more  honest  inhabitants  of  the  said  bo- 
rough, who   should  be  called    the   aldermen   of  the  said   borough,  ont  d 
which  said  seven  aldermen  one  of  them  should  be  the  mayor  of  the  said  bo- 
rough, and  that  there  might  and  should  be  twenty-four  persons  of  the  better 
and  more  discreet  and   more  honest  men   and  inhabitants  of  the  said  bo- 
rough who  should  be  called  the  capital  burgesses  of  the  said  borough  for  tbe 
time  being."     And  that  whenever  any  such  alderman  should  die,  be  removed, 
or  *depart  the  borough,  it  should  be  lawful   "for  the  mayor  and  ^035 
other  aldermen  of  the  said  borough  then  surviving  or  renuuning,  or  the  ^ 
greater  part  of  them,  to  elect,  nominate,  and  appoint  one  other  better,  more 
honest  and  discreet  man  of  the  twenty -four  capital  burgesses  of  the  said  bo- 
rough for  the  time  being,  to  be  an  alderman  in  the  place  of  him  so  dying,"  ^<^- 
And  that  whenever  any  of  the  twenty-four  capital  burgesses  should  die,  &c.,  it 
should  be  lawful  "  for  the  mayor  and  aldermen  and  other  capital  burgesses  of 
the  said  borough  then  surviving  or  remaining,  or  the  greater  part  of  them,  to 
elect,  nominate,  and  appoint  one  other  better,  more  honest  and  discreet  maa  of 
the  inhabitants  and  burgesses  of  the  borough  aforesaid  unto  the  aforesaid  oiim- 
ber  of  twenty-four  capital  burgesses,  and  to  the  place  and  office  of  capital  bor- 
gcss  of  the  borough  aforesaid,  in  the  place  of  him  so  dying,"  &c.     And  it  vas 
further  granted  by  the  charter,  "  that  the  burgesses  of  the  said  borough  for  the 
time  being,  or  the  greater  number  of  them,  might,  with  the  consent  of  twentj-fonr 
men  who  should  be  freeholders  and  inhabitants  of  the  said  borough,  and  chosen 
and  nominated  by  the  mayor  and  aldermen  of  the  said  borough,  or  the  greater 
part  of  them  for  the  time  being,  from  thenceforth  for  ever  yearly  upon  3ifondaj 
next  before  the  Feast  of  the  Nativity  of  the  blessed  Virgin  Mary,  between  tbe 
hours  of  nine  and  eleven  in  the  forenoon  of  the  same  day,  assemble,  and  migbt 
and  should  be  able  to  assemble  together  in  the  common  hall  of  the  borough 
aforesaid,  or  in  any  other  convenient  place  within  the  said  borough  of  Sudbnrj, 
and  should  and  might  freely  and  lawfully  elect  and  nominate  one  of  the  afo^^ 
said  aldermen  of  the  *borough  aforesaid  for  the  time  being  to  be  mayor,  ^gg- 
or  into  the  office  of  mayor  of  the  said  borough,  which  alderman  so  elected  ^ 
into  the  office  of  mayor,  should  upon  Monday  next  after  the  Feast  of  St.  Pio- 
nysius  immediately  following  the  said  election,  take  his  corporal  oath  before  the 
old  mayor  and  the  steward  of  the  said  borough,  or  his  sufficient  deputy,  faith- 
fully to  execute  the  said  office,  and  should  remain  and  continue  in  the  j>^d 
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office  from  the  said  Monday  next  after  the  said  Feast  of  St.  Bionysias^  for  one 
whole  year." 

The  affidavits  in  support  of  this  application  stated,  that  on  the  3d  of  Septem- 
ber then  last  past  (bein^  the  Monday  next  before  the  Nativity,  &c.,)  there  were 
only  five  aldermen  and  sixteen  capital  burgesses  of  the  said  borough  in  existence; 
and  that  on  that  day,  at  a  pretended  court  of  the  corporation,  Thomas  Gold- 
smith, now  claiming  to  be  mayor  of  the  borough,  was  alleged  to  have  been 
elected  mayor :  and  that  there  were  not  then  present  thirteen  capital  burgesses 
of  the  borongh,  bnt  only  eleven ;  and  that  at  a  pretended  court  on  the  10th  of 
October  following  (being  Monday  next  after,  &c.,)  at  which  the  said  T.  G.  was 
sworn  in  as  mayor,  there  were  only  ten  capital  burgesses  present.  The  affidavit 
in  answer  did  not  materially  vary  the  state  of  &cts. 

Sir  James  Scarlett  Twith  whom  was  B.  Andrews^  now  shewed  cause.  The 
objection  is^  that  a  majority  of  capital  burgesses  were  not  present  at  the  election 
or  swearing  in.  But  by  the  express  words  of  the  charter  the  election  is  in  the 
burgesaesy  with  the  assent  of  the  twenty-four  freeholders.  Where  capital  hvr- 
toogn  gesses  are  meant,  as  distinguished  from  burgesses,  the  charter  designates 
-'  them  accordingly.  As  to  the  swearing  in^  the  charter  has  no  words  to 
support  the  present  objection. 

The  Solicitor' General  and  Kelly,  being  here  called  upon  to  support  the  rule, 
contended,  that  on  reference  to  the  whole  charter,  the  word  burf/esses  must  bo 
taken  to  have  been  inaccurately  used  for  capital  burgesses;  and  that  the  Court 
would  rectify  such  inaccuracy  Dy  a  reasonable  intendment.     But, 

Per  Curiam. (a).  The  words  of  the  charter  are  too  plain  to  be  got  over,  and 
it  is  not  even  shewn  that  in  practice  the  privilege  of  electing  has  been  confined 
to  the  capital  burgesses.  The  rule  was  therefore  discharged. 

Kelli/,  on  a  suDse(|uent  day,  (May  7th^  moved  again  for  an  information  to 
the  effect  above  mentioned,  on  the  aiffidavit  of  a  burgess,  who  deposed,  in  addi- 
tion to  the  matters  above  stated,  with  reference  to  the  dav  of  election,  that 
during  all  the  time  he  had  lived  at  Sudbury  and  had  been  such  burgess,  and,  as  he 
was  informed  and  believed,  from  the  time  of  granting  the  charter,  it  had  been, 
and  still  was,  the  invariable  usage  and  custom  of  the  borough  for  the  mayor  to 
be  elected  at  a  court  of  orders  and  decrees,  consisting  of  the  mayor,  aldei*men, 
and  capital  burgesses,  assisted  bv  the  twentv-four  freeholders  in  the  charter 
mentioned,  and  consisting  of  and  attended  by  no  other  persons  whomsoever. 
And  that  the  election  of  such  mayor  takes  place  by  the  majority  of  the  said 
^8391  ^^P^^^  burgesses,  with  the  assent  of  *the  said  freeholders,  and  that  none 
^  of  the  burgesses  or  free  burgesses  at  large,  who  are  several  hundreds  in 
nnmber,  ever  attend  or  have  notice  to  attend  at  such  election  of  mayor :  and 
the  deponent  verily  believed  that  none  but  the  mavor,  aldermen,  and  capital 
burgesses  and  freeholders  aforesaid  attended  the  said  supposed  election  on  the 
3d  of  September,  or  had  notice  to  attend  the  same ;  and  that  the  deponent  him- 
self received  no  such  notice. 

^^%,  on  this  statement,  contended  that  the  election  could  not  be  valid.  By 
tbe  words  of  the  charter,  the  election  is  in  the  burgesses ;  but  by  usage,  the 
<^pital  burgesses  have  always  elected.  Let  the  right  be  supposed  to  reside  in 
either  body;  if  the  capital  burgesses  are  to  elect,  there  was  not  a  majority  of 
them  present ;  if  the  burgesses  at  large,  none  attended,  or  had  notice.  [Ben- 
man,  C.  J.  Was  any  notice  necessary,  the  election  being  on  the  charter  day  f 
^AaKE  J.  Are  not  the  capital  burgesses  burgesses  ?]  It  may  be  questioned 
whether  they  are,  for  the  purpose  of  this  election.  Tne  charter  distinguishes 
^hem,  when  it  says  that  the  capital  burt/esses  shall  be  elected  from  among  the 

f  ER  CoRiAM.Qa)  The  capital  burgesses  do  not  cease  to  be  burgesses.  At 
Diost  the  case  only  amounts  to  this,  that  it  has  been  the  usage  of  the  inferior 

(a)  Dcnman,  C.  J.,  Llttledale,  and  Parke,  Js. 
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burgesses  not  to  take  part  in  the  election  of  major.  Bat  this  nsage  is  not  to 
control  the  charter ;  and  it  is  impossible  to  say  that  the  general  word  hurt^gMi 
there  employed  in  "^reference  to  the  election  of  mayor,  is  meant  to  signify  ^^^ 
capital  burgesses/ when  these  are  so  expressly  distinguished  in  other  ^ 
parts  of  the  charter.  If  the  burgesses  in  general  have  been  prejudiced  by  not 
exercising  their  rights^  they  should  haye  known  them  better. 

Rule  refused. 
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On  motioQ  for  a  quo  warranto  infonnation,  an  affidavit  stating  the  relator's  infonnatiot 
and  belief  that  the  officer  was  elected  at  a  court  held  on  a  certain  daj,  and  there  wai 
not  at  the  court  where  he  was  elected  as  aforesaid,  a  proper  number  of  electors  pr^- 
sent,  is  answered  if  it  be  sworn  that  there  was  a  proper  number  of  electors  at  ihr 
court  held  on  the  specified  day,  and  that  the  officer  was  not  elected  at  that  coort  tie 
officer  is  not  bound  to  answer  for  the  proceedings  of  any  other  day  than  that  specified 
by  the  relator. 

This  was  a  motion  for  a  quo  warranto  information,  calling  upon  Williani 
Rowland  Rolfe  to  show  by  what  authority  he  claimed  to  be  a  capital  burgess  of 
Sudbury,  on  the  grounds  that  there  was  not  a  majority  of  the  aldermen  or  of 
the  capital  burgesses  present  at  the  meeting  at  which  he  was  supposed  to  be  electtKi. 
and  that  there  was  no  proper  notice  of  such  meeting.  The  affidavit  (sworn  by 
a  burgess)  in  support  of  the  rule,  set  out  the  charter  as  in  the  preceding  case 
(ante,  p.  835,)  and  the  relator  then  stated  as  folTows : — 

"  That  he  has  been  informed  and  yerily  believes  that  one  W.  R.  Rolfe  iras 
nominated  to  be  a  capital  burgess  of  the  said  boroueh  at  a  court,  or  pretended 
court  of  the  corporation,  held  on  the  3d  of  September  1827,  and  that  he  was 
elected  and  sworn  into  the  office  of  capital  burgess  aforesaid,  at  a  court,  or  pre- 
tended court  of  the  said  corporation,  held  on  the  15th  of  October  1827 ;  that  be 
has  been  informed  and  verily  believes,  that  at  the  respective  times  of  the  nomi- 
nation and  election  and  swearing  in  of  the  said  W.  R.  R.  as  aforesaid,  tiieit: 
were  in  existence  only  five  aldermen  of  the  said  borough,  viz.  &c.,  and  that  tbeit 
were  not  present  at  tne  court,  ^or  pretended  court,  at  which  the  said  W.  p^^j 
R.  R.  was  nominated  as  aforesaid,  or  at  the  said  court,  or  pretended  '-  ^ 
court,  at  which  the  said  W.  R.  R.  was  elected  and  sworn  in  a  capital  burgess  a& 
aforesaid,  four  of  the  said  aldermen  of  the  said  borough  "  There  was  a  stlt^ 
ment  similarly  worded,  with  respect  to  the  number  of  capital  burgesses  in  exist- 
ence and  present  when  the  two  courts  were  holden. 

The  relator  also  stated  his  information  and  belief,  that  previous  to  the  nomi- 
nation or  election,  and  swearing  in  of  the  said  W.  R.  Rolfe  as  aforesaid,  nosnm- 
monses  were  issued  to  the  members  of  the  coporation  to  give  them  notice  of 
courts  to  be  holden  for  the  above  respective  purposes,  nor  was  the  bell  mog  ^^ 
the  top  of  Moot  Hall,  to  announce  the  holding  of  the  said  courts,  as  the  practice 
had  been  till  within  the  last  four  years. 

The  affidavits  in  answer  stated  that,  at  the  courts  holden  on  the  8d  of  Septem- 
ber and  15th  of  October,  mentioned  in  the  relator's  affidavit,  there  were  present 
on  the  first  occasion  four  aldermen  and  fifteen  capital  burgesses,  and,  on  the  .^ 
cond,  four  aldermen  and  sixteen  capital  bursesses.  But  they  added,  that  ti:e 
said  W.  R.  Rolfo  was  not  nominated  a  capital  burgess  at  the  said  court  holden 
on  the  8d  of  Septemlcr,  nor  elected  and  sworn  in  at  the  said  court  holden  on 
the  15th  of  October.  There  were  ako  statements  as  to  the  notices  of  holding 
the  courts,  which  it  is  not  material  to  go  into. 

Sir  James  Scarlett  and  B,  Andrews  now  shewed  cause.  The  relator  h^ 
sworn  to  his  information  and  belief  only,  that  Rolf  was  nominated,  and  elected, 
and  sworn  in  on  certain  days,  when  there  was  not  a  sufficient  number  of  electors 
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foin-t  present.  On  the  other  hand,  it  is  positively  stated  that  there  *was  a 
^  proper  number  present  on  those  days  I  and,  further,  that  those  yrere  not 
the  days  on  which  Rolfe  was  elected.  The  prim4  facie  case  made  by  the  rela- 
tor is  answered,  and  he  is  not  bound  to  go  farther  and  prove  his  title,  by  shewine 
what  passed  on  the  days  when  he  actually  was  nominated,  elected,  and 
sworn  in. 

The  Solicitor- General  and  KeUi/  contr4.  Sufficient  ground  is  laid  for  grant- 
ing the  information.  The  rule,  if  granted,  does  not  conclude  the  party.  The 
relator  cannot  be  expected  to  swear  to  more  than  his  information  and  belief,  not 
having  the  means  of  obtaining  actual  knowledge.  He  states  that  he  is  inform- 
ed and  believes  that  Rolfe  was  nominated,  and  elected,  and  sworn  in  at  courts 
holden  on  certain  days,  and  that,  at  the  times  of  his  nomination,  and  election, 
and  swearing  in  as  aforesaid,  there  were  not  present  the  proper  numbers  of 
aldermen  and  capital  burgesses.  The  affidavits  in  answer  do  not  say  that  the 
proper  numbers  were  present  on  the  days  when  he  was  actually  nominated,  elec- 
ted, and  sworn  in.  They  do  not,  therefore,  meet  the  prima  facie  case.  The 
relator  was  obliged  to  assign  certain  days :  but,  as  in  the  case  of  an  indictment, 
he  is  nor  bound  to  the  days  stated.  The  affidavits  in  answer  ought  to  have 
shewn,  that  whenever  the  party  was  elected  his  election  was  regular. 

Denman,  G.  J.  The  prima  facie  case  is  not  supported.  A  relator  cannot 
say  to  the  Court,  that  whenever  the  officer  was  elected,  he  was  not  duly  elected. 
He  must  know  and  state  when  the  party  was  elected,  and  establish  a  prima  facie 
:,cg ion  case  referable  to  that  time.  '''Here  that  has  not  been  done.  An  officer 
^  ought  not  to  be  required,  on  such  an  application,  to  give  an  account  of 
all  that  passed  on  any  day.  And  I,  for  one,  should  be  very  slow  to  grant  a  rule 
of  this  tind  after  the  lapse  of  five  years,  unless  in  a  cose  whiah  left  the  Court 
no  discretion. 

LiTTLEDALE,  J.  Concurred. 

Parke,  J.  I  think,  the  days  assigned  were  material.  There  might  be  a 
sufficient  prima  facie  case  to  call  on  the  party  for  an  answer  as  to  those  particu- 
lar days ;  but  if  that  answer  is  given,  enough  is  done  to  meet  the  application. 
\s  it  has  been  put  by  my  Lord,  a  relator  is  not  entitled  to  say,  that  whenever 
an  officer  was  elected,  he  was  unduly  elected.  The  rule  will,  therefore,  be  dis- 
charged. Eule  discharged. 


The  KING  V.  MAY.    ilfay  4. 

Where  it  is  granted  bjr  charter,  that  a  corporation  shall  haye  so  many  aldermen  and  so 
many  capital  burgesses ;  and  that  when  one  of  the  latter  shall  die,  depart,  or  be  re- 
moyed,  another  shall  be  elected  m  his  place  by  "  the  mayor  and  aldermm,  and  other 
capital  hurgeiati  then  turviving  or  remaining  j  or  the  greater  part  of  them;"  the  election  mnst 
be  made  by  a  majority  of  the  fall  nnmbers  of  ^dermen  and  of  capital  burgesses :  a 
mere  majority  of  the  members  of  both  bodies,  who  happen  to  survive  at  ^e  time,  is  not 
sufficient 

This  was  a  motion  for  a  quo  warranto  information,  calling  upon  William 
Oliver  May  to  shew  by  what  authority  he  claimed  to  be  a  capital  burgess  of 
Sudbury,  on  the  grounds  that  there  was  not  a  majority  of  the  aldermen,  nor  of 
the  capital  burgesses,  present  at  the  meeting  at  which  he  was  supposed  to  be 
elected,  or  at  the  meeting  at  which  he  was  sworn  in ;  and  that  due  notice  was 
not  given  of  the  former  meeting. 

*g^^1  *The  relator's  afiBldavit  was  similar  to  that  in  Kex  v.  Rolfe,  Ante,  p. 
^  840.  It  set  out  the  charter  as  before,  and  then  stated  that  May  was 
nominated  a  capital  burgess  at  a  court,  or  pretended  court,  on  the  6th  of  Sep- 
tember 1830,  and  was  elected  and  sworn  in  at  a  court,  or  pretended  court,  on 
the  llth  of  October  1830.    That  at  those  times  there  were  in  existence  only 
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five  aldemen  of  the  borough ;  that  there  were  not  fonr  of  them  present  at  eitii(r 
court,  and  at  the  latter  only  two.  That  at  the  said  respective  times  there  were 
only  sixteen  capital  burgesses  in  existence^  and  that  there  were  not  thirtceQ 
present  at  either  court. 

In  the  affidavits  on  the  other  side  it  was  sworn,  that  of  five  aldermen, 
(including  the  mayor),  who  were  surviving  at  the  times  in  question,  three, 
including  the  mayor,  were  present  at  the  first  court,  and  all  the  five  at  tk 
second,  and  that  of  sixteen  capital  burgesses,  who  were  surviving  at  those  timet. 
nine  were  present  at  each  court. 

Sir  ^ames  Scarlett  and  B,  Andrews  now  shewed  cause.  The  words  of  tk 
charter  are,  that  capital  burgesses  shall  be  elected,  nominated,  and  appointed Ij 
<<  the  mayor  and  aldermen  and  other  capital  burgesses  of  the  said  borough  thtc 
surviving  or  remaining,  or  the  greater  part  of  them."  Here,  it  is  true,  there 
was  not  a  majority  of  the  full  number  of  each  elective  body;  but  there  was  a 
majority  of  the  survivors.  Rex  v,  Devonshire,  1  B.  &  C.  609,  was  cited  in 
moving  for  the  rule ;  but  there  the  Court,  in  interpreting  the  clause  which  is 
deemed  analogous  to  this,  was  guided  by  other  clauses  of  the  charter  (all  rektmg 
to  *elections  by  one  single  class,  the  capital  burgesses),  which  left  no  rtg^^ 


doubt  of  the  intention,  and  which  are  not  found  here.  The  words  here 
import  that  the  surviving  members  of  the  different  elective  bodies,  or  the 
majority  of  the  whole  number  of  survivors,  shall  elect.  The  mayor  must,  d 
course,  be  present,  because  he  is  specially  named;  but  of  the  other  parts  of  tk 
corporation,  the  survivors,  who  are  all  thrown  together  into  one  class,  or  tLe 
greater  part  of  them,  are  to  elect.  If  it  had  been,  "  the  greater  part  of  thcE 
respectively,"  the  case  might  have  been  different.  The  attempt  on  the  otkr 
side  is,  to  read  the  clause  as  if  "then  surviving  or  renwdning"  were  struck  out 
It  was  not  intended  by  the  charter  that,  if  a  majority  of  either  elective  hodj 
were  lost,  the  corporation  should  be  dissolved. 

Denman,  C.  J.  There  may  be  distinctions  drawn  between  this  case  and  B^i 
V.  Devonshire,  1  B.  &  C  609 ;  but  they  are  the  same  in  principle.  The  rule 
must  be  absolute. 

LiTTLEDALE  and  Parke,  Js.  concurred.  Rule  absolute. 

A  similar  rule  was  then  made  absolute  on  the  same  ground,  in  Rex  v,  Bridf- 
man. 


♦CLARKE  V.  POWELL.  [*8« 

A  stockbroker  is  a  broker  within  6  Anne,  c.  16,  and  67  G.  3,  c.  Ix.,  and  liable  to  the  pfa- 
altj  imposed  by  the  latter  statute  for  acting  as  a  broker  without  haring  been  admitU'<i 
by  the  court  of  mayor  and  aldermen  of  London. 

Debt  for  pensrlties  for  acting  as  a  broker  within  the  city  of  London,  id 
purchasing  bOL  3  per  cents.,  and  procuring  the  same  to  be  transferred  in  the  hooks 
of  the  governor  and  company  of  the  bank  of  England,  the  defendant,  not  being 
at  the  time  of  such  purchase  and  transfer,  or  either  of  them,  admitted  by  ti^ 
court  of  mayor  and  aldermen  of  the  city  of  London,  to  be  a  broker,  or  to  act  a? 
a  broker,  within  the  said  city.  Plea,  the  general  issue.  At  the  trial  before 
Lord  Tenterden,  C.  J.,  at  the  London  sittings  after  Trinity  term,  1830,  the  jury 
found  a  special  verdict  for  one  penalty  of  100?.,  which  stated,  in  substance. »? 
follows :— Since  the  making  of  the  statute  6  Anne,  c.  16,  and  the  statute  61 G 
3,  0.  Ix.,  divers  persons  have  taken  upon  themselves  to  act  within  the  city  o^ 
London  and  liberties  thereof,  in  the  buying  and  selling  of  the  public  and  joint 
stock  of  government  annuities,  transferable  at  the  bank  of  England,  and  other 
public  securities,  for  others,  for  reward  in  that  behalf,  such  persons  so  actiflgnot 
having  been  admitted  by  the  court  of  mayor  and  aldermen  of  the  said  city  to  b« 
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rokers  in  parsnanoe  of  the  said  act  of  the  6  Anne;  and  since  the  paasine  of  the 
aid  acts,  divers  other  persons  have  so  taken  upon  themselves  to  act  within  the 
ity  of  London  and  liberties  thereof^  in  the  buying  and  selling  of  the  public  and 
oint  stock  of  government  annuities,  transferable  at  the  bank  of  £ngland,  and 
'S471    ^^^^^  public  securities,  for  others,  ^or  reward  in  that  behalf,  and  such 
J   last-mentioned  persons  have  been  admitted  by  the  said  court  of  mayor  and 
ildermen  to  be  brokers,  and  to  act  as  brokers  in  pursuance  of  the  said  act  of  the 
>  Anne ;  and  have  been,  and  are,  from  time  to  time,  required  to  make  and  eze- 
mie  upon  such  admissions,  the  broker's  bond  of  the  city  of  London.     Since  the 
27th  day  of  June,  1817,  viz.,  on  the  8th  of  July,  1829,  within  the  salacity  of 
Lindon,  the  defendant  did,  for  reward  to  him  in  that  behalf^  purchase  lor  John 
Johnson,  of  one  Norman  Wilkinson,  a  certain  interest  or  share,  amounting  to 
the  sum  of  50/.,  in  a  certain  public  joint  stock  government  annuity,  transferable 
at  the  bank  of  England,  that  is  to  say,  in  the  capital  or  joint  stock  called  the 
reduced  3  per  cent,  annuities,  transferable  at  the  bank  of  England ;  and  did 
then  and  there  procure  the  said  sum  of  50/.  interest  or  share  in  the  said  stock, 
to  be  transferred  by  N.  W.  to  J.  J.^  in  the  books  of  the  governor  and  company 
of  the  bank  of  England,  and  did  receive  from  J.  J.,  as  a  reward  and  commission 
for  such  purchase  and  transfer,  the  sum  of  Is,  8d.,(a)  [and  did,  from  time  to 
time,  both  before  and  since  the  said  27th  day  of  June,  on  various  occasicms,  buy 
divers  shares  in  the  government  securities,  transferable  at  the  bank  of  England, 
for  divers  other  persons,  for  reward  in  that  behalf,]  and  was  not,  at  the  time  of 
the  said  purchases  and  transfei's,  or  of  any  of  them,  admitted  by  the  court  of 
mayor  and  aldermen  of  the  city  of  London  to  be  a  broker,  or  to  act  as  a  broker, 
within  the  said  city,  nor  had  he  obtained  any  admission  by  or  from  such  court. 
^8481       ^^^  ^^^^  before  1818  was  in  the  penalty  of  500/.,  conditioned  as 
-I  follows : — "  That  the  party  whose  admission  is  recited  should  faithfully 
execute  his  office  and  employment  without  fraud,  and  should^  upon  every  con- 
tract, bargain,  or  agreement  made  by  him,  declare  and  make  known  to  such 
person  or  persons  with  whom  such  agreement  was  made,  the  name  of  his  prin- 
cipal, if  required ;  and  should  keep  a  book  or  register,  and  therein  fairly  enter 
all  such  contracts,  &c.  within  three  days,  and  should,  upon  demand  made  by 
either  of  the  parties,  buyer  or  seller,  produce  such  entry,  and  prove  the  truth 
and  certainty  of  such  contracts,  &c. :  and,  for  satisfaction  of  all  such  persons  as 
should  doubt  whether  he  was  a  lawful  and  sworn  broker,  should  produce  a  cer- 
tain medal;  and  should  not,  directly  or  indirectly,  by  himself  or  any  other, 
deal  for  himself  or  any  other  broker  in  the  exchange  or  remittance  of  money,  or 
JQ  baying  any  tally  or  tallies,  order  or  orders,  bill  or  bills,  share  or  shares,  or 
interest  in  any  joint  stock  to  be  transferred  or  assigned  to  himself  or  any  broker,  ' 
or  to  any  other  in  trust  for  him  or  them ;  or  in  buying  any  goods,  wares,  and 
merchandises  to  bargain  or  sell  again  upon  bis  own  account,  or  for  his  own  or 
for  any  other  broker's  benefit  or  advantage ;  or  to  make  any  gain  or  profit  in 
buying  or  selling  any  goods  over  and  above  the  usual  brokerage  /'  and  should 
discover  any  person  whom  he  should  know  to  be  acting  as  broker,  not  being 
daly  authorised,  and  should  not  employ  any  one  under  him  to  act  as  a  broker, 
not  being  duly  admitted ;  and  should  not  presume  to  meet  and  assemble  in 
Exchange  Alley,  or  other  public  passage  or  passages  within  the  city,  and  liber- 
^S401  ^^^  thereof,  other  than  upon  the  Royal  Exchange,  to  negotiate  his  '^'busi- 
ness  and  affairs  of  brokerage  to  the  annoyance  or  obstruction  of  any  of 
liis  Majesty's  subjects,  or  any  other,  in  their  business  or  passage  about  their 
occasions." 

The  form  of  bond  after  1818  was  in  1000/.,  and  conditioned  as  the  former 
wnd,  except  that  there  was  a  condition  for  giving  cither  to  the  buyer  or  seUer, 
within  twenty-four  hours  after  demand,  a  contract  note,  containing  therein  a 
true  copy  of  the  entry  to  be  made  in  the  <'  broker* s  hook;"  and  that  the  stipu- 
le) The  words  between  crotchets  were  inserted  in  the  special  verdict,  after  the  argu- 
ment, at  the  suggestion  of  the  Court. 
Vol.  XXIV.— 24 
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feiioii  rotpeetiiig  the  assembling  in  Excbinge  Alley  or  other  pablic  places^  vu 
omitted.     This  case  was  argued  in  Michaelmas  term. 

FoUett,  for  the  plaintiff.  The  question  is,  whether  a  person  acting  as  a  stock- 
broker within  the  city  of  London,  or  its  liberties,  is  a  broker  required  by  the 
statute  of  6  Anne,  c.  16,  to  be  admitted  to  that  office  by  the  court  of  major 
and  aldermen  of  the  city  of  London.  That  statute  subjects  a  party  acting  as  i 
broker  within  those  limits,  and  not  having  been  so  admitted,  to  a  penalty  if 
2bL  By  the  57  G.  3,  c.  Ix.  that  penalty  is  increased  to  100^.  In  Jansscn  r. 
Grreen,  4  Burr.  2103,  it  was  decided,  that  a  stockbroker  was  a  broker  vithii 
the  mjyming  of  the  statute  of  Anne,  and  the  authority  of  that  case  was  recog- 
nised in  Gibbons  y.  Bule,  4  Biogh.  301,  where  it  was  decided  that  a  shipbrokcr 
was  not  within  the  act,  because  he  was  not  a  person  who  bought  and  sold  h 
another.  In  popular  language,  a  broker  is  a  person  who  makes  contracts  for 
others.  One  of  the  definitions*  given  of  the  word  broker,  in  Johnson's  Diction- 
ary,  is  ''one  who  does  business  for  another."  In  Jacob's  Law  Picticmu; 
^brokers  are  described,  ''  Those  who  make  bargains  in  matters  of  money  r^^',, 
or  merchandise;"  and  he  enumerates  exchange-brokers,  corn-brokers,  '- ''' 
brokers  of  stock,  and  pawnbrokers.  In  Blunt's  Law  Dictionary  are  mentioneii 
*' exchange-brokers,  mediators  in  any  contract  of  buying  and  selling,  or  con- 
tracts of  marriage,  and  pawnbrokers."  In  Cowel  there  is  a  similar  enumeration. 
The  stat.  1  Jac.  1,  o.  21,  (see  p.  857,  post,)  gives  the  city  of  London  the  power 
of  admitting  brokers,  and  describes  them  as  persons  who  make  contracts  between 
merchants  <^nd  tradesmen.  The  meaning  of  the  term  in  the  statute  of  Anne  is 
to  be  collected  from  other  acts  of  legislation  passed  about  the  same  time.  It 
will  be  said,  that  at  the  time  of  the  passing  of  the  6  Anne,  c.  16,  there  were  no 
stock  transferable  in  the  Bank  of  fingland  ;  but  there  were  government  gecnri- 
ties  then  transferable.  The  8  &  9  W.  c.  20,  is  entitled  <<  An  Act  for  making 
good  the  Deficiencies  of  several  Funds  therein  mentioned,  and  for  enlarging  iht 
Capital  Stock  of  the  Bank  of  England,  and  for  raising  the  Public  Credit ;"  and 
section  60,  imposes  a  penalty  of  20/.  upon  every  person  who  shall  be  employed 
as  a  broker  on  the  behalf  of  any  person  to  make  or  drive  any  bargain  or  con- 
tract for  the  buying  or  selling  of  any  orders  or  tallies  (in  the  act  mentioned.) 
who  shall  take  more  than  2s.  Qd.  per  cent,  for  brokerage."  This  shews  that, 
before  the  statute  of  the  6  Anne,  the  legislature  applied  the  term  broker  to  a 
person  buying  and  selling  public  securities.  The  8  &  9  W.  3,  c.  32,  (whick 
was  in  force  for  three  years  only)  provided  that  no  person  should  act  as  a  |^^-^ 
broker  in  making  bargains  respecting  any  *bank  stock,  or  any  tallies,  '-  ** 
bills  of  credit,  or  tickets  payable  at  the  receipt  of  the  exchequer,  or  at  any  of 
the  public  offices,  who  had  not  been  admitted  a  broker  within  the  city  of  I<>d- 
don;  and  in  the  fifth  section,  which  imposes  a  penalty  of  500/.,  the  word  brdrr 
is  constantly  used  in  reference  to  stock.  (See  p.  858,  post.)  By  10  Anne,  c.  19, 
s.  121,  a  penalty  is  imposed  on  every  person  "  who  shall  be  employed  as  a  broker, 
in  the  behalf  of  any  other  person,  to  make  any  bargain,  or  contract  for  the  bomg 
or  selling  of  any  tallies,  orders,  exchequer  bills,  exchequer  tickets,  bank  bills 
or  any  share  or  interest  in  any  joint  stock  erected  by  act  of  parliament,  kc, 
who  shall  take  or  receive,  directly  or  indirectly,  any  sum  of  money,  or  otkr 
reward,  exceeding  the  sum  of  2«.  9d.  per  cent."  The  6  G.  1,  c.  18,  s.  *21, 
enacts,  "  that  if  any  broker,  or  person  acting  as  a  broker  for  himself,  or  on  be- 
half of  any  others,  shall  bargain,  sell,  buy,  or  purchase,  or  contract  or  agree  for 
the  bargaining,  selling,  buying,  or  purchasing  of  any  share  or  interest  in  anj  of 
the  undertakings  by  that  act  declared  to  be  unkwful,  or  in  any  stock,  or  pn- 
tended  stock,  of  such  undertakers,"  he  shall  be  disabled  from  practisiDg  ^  > 
broker,  and  also  forfeit  the  sum  of  500/.  It  appears,  therefore,  from  these 
tseveral  acts  (which  are  nearly  contemporaneous  with  the  stat  6  Anne,  c.  16,) 
that  the  legislature  used  the  word  broker  as  descriptive  of  a  person  who  m>de 
contracts  for  others  in  merchandise,  transferable  stock  of  private  companies,  or 
government  sccorities.    The  7  O.  2;  o.  8,  s.  4;  imposes  a  penalty  of  500/.  upon 
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*55^1  ^  l^'okora  and.  agents,  negotiating  any  oontract  for  the  buying,  sellin^y 
"'-'  assigning,  or  transferring  *of  any  public  or  joint  stock,  or  other  public 
securities  whatsoever,  which  the  person  on  whose  behalf  the  contract  shall  be 
made,  shall  not  at  the  time  of  making  such  contract  be  actually  possessed  of  or 
entitled  to  in  his  own  right,  &c.  Sect.  4,  also  imposes  a  penalty  upon  brokers 
negotiating  other  bargains  respecting  stock,  prohibited  by  the  act.  But  Janssen 
V.  Greco,  4  Burr.  2103,  is  an  authority  expressly  in  point  to  show  that  a  stock- 
broker is  a  broker  within  the  meaning  of  the  statute  of  6  Anne^  c.  16.  (He 
was  then  stopped  by  the  Court.) 

Campbell,  Solicitor-Crcneral,  contri.     Stockbrokers  are  regulated  by  a  gen- 
eral act  of  parliament,  and  are  not  required  by  6  Anne,  c.  16,  to  be  admitted 
by  the  court  of  the  mayor  and  aldermen  of  London.     That  statute  ought  to  be 
strictly  construed ;  for  it  is  not  only  penal,  but  it  imposes  a  tax  on  one  part  of 
bis  Majesty's  subjects  for  the  benefit  of  anpther.     The  statute  57  G-.  8,  c.  Ix.  is 
similar  in  its  nature.     It  is  for  increasing  the  payments  to  be  made  by  brokers, 
and  it  raises  the  penalty  to  100/.     As  the  statute  itself  does  not  give  a  defi- 
nition of  the  word  hrokevy  the  meaning  of  that  term  may  be  collected  from 
other  acts  of  parliament.     The  Court  cannot  adopt  either  the  popular  or  mer- 
cantile use  of  the  word  broker ;  for  there  are  various  persons  called  brokers 
who  are  not  within  the  meaning  of  the  statute,  as  furniture  brokers,  ship  bro- 
kers, and  probably  insurance  brokers.     A  broker  is  a  person  whose  employment 
is  to  buy  and  sell  for  others  some  visible,  tangible  commodity,  capable  of  deli- 
*8531  ^®'y-     ^^  *^®  word  be  not  so  confined,  an  insurance,  *broker  might  be 
^  considered  within  the  act,  for  he  buys  and  sells  for  others  a  contract  of 
indemnity;  or  an  attorney,  who  buys  and  sells  for  others  the  grant  or  assignment 
of  an  annuity.     If  the  latter  be  not  within  the  act,  a  stockbroker  is  not^  for  he 
only  buys  and  sells  the  assignments  of  government  annuity.   Now  it  has  been  fre- 
quently held,  that  the  public  securities  are  not  goods  and  chattels.    The  true  de- 
iinition  is  to  be  found  in  the  1  Jac.  1,  c.  21 :  it  recites  that  <^  Of  long  and  ancient 
time,  by  divers  hundred  years  there  have  been  used  within  the  city  to  be  selected 
persons  meet  to  be  brokei-s,  &c.,  who  take  their  oath  to  use  and  demean  themselves 
npnghtly  and  faithfully  between  merchant  English  and  merchant  strangers  and 
tradesmen,  in  the  contnving,  making  and  concluding  bargains  to  be  made  between 
them,  concerning  their  wares  and  merchandises  to  DC  bought  and  sold  and  con- 
tracted for  within  the  city  of  London ,  and  moneys  to  be  taken  up  by  exchanged* 
The  subject-matter  of  the  contracts  made  by  brokers  is  described  as  wares  and  mer- 
chindise,  and  money  taken  up  by  way  of  exchange.   Now  the  brokers  referred  to 
in  6  Anne,  c.   16,  must  have  been  those  who  had  been  so  denominated  by  tho 
ancient  usage  of  London ;  and  whose  dealings  were  in  respect  of  goods  and 
chattels  and  moneys  taken  up  by  exchange.     The  statute  8  &  9  W.  8,  c.  82, 
was  not  in  force  when  the  statute  6  Anne,  c.  16,  was  passed.     The  penalties 
imposed  by  the  latter  statute  ought  not  to  be  extended  to  brokers  and  stock-job- 
hers,  or  pretended  brokers,  mentioned  in  the  statute  which  had  expired.     Jans- 
^8541  ^^  ^'  Green,  4  Burr.  2108,  cannot  be  supported.     *Lord  Mansfield,  in 
-'  considering  the  statute  of  Anne,  adopted  the  definition  of  the  word  bro- 
ker found  in  an  act  of  parliament  passed  near  thirty  years  afterwards.   The  very 
circumstance  of  that  act  having  been  passed  so  long  after,  for  the  regulation  of 
stockbrokers,  raises  the  inference  that  those  persons  were  not  held  to  be  in- 
claded  by  the  legislature  in  the  statute  of  Anne.     It  is  clear  that  in  the  8  &  9 
^'  3,  c.  20,  s.  60,  the  legislature  contemplated  that  other  persons  besides 
^ockbrokers  might  make  purchases  and  sales  of  stock.     It  speaks  of  persons 
employed  as  brokers,  solicitors,  or  otherwise,  to  make  bargains.     One  of  the 
conditions  of  the  bond  which  brokers  were  compelled  to  enter  into  was,  until 
the  year  1818,  that  they  should  cany  on  their  business  in  the  Boyal  Exchange, 
and  not  in  'Change  Alley.     Now,  the  stock  exchange  was,  at  the  time  when 
the  Stat.  6  Anne,  c.  16,  passed,  and  is  now,  the  place  of  business  for  buying  and 
^|ling  stock.    [LiTTLEDALE,  J.     The  question,  whether  a  stockbroker  be 
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within  the  act,  cannot  depend  on  the  terms  of  the  condition  of  the  bond.] 
Stockbrokers  are  regulated  by  a  general  law,  the  7  &  8  O.  2,  c.  8.  [Pa&K£, 
J.  That  act  merely  obliges  them  under  a  penalty  to  keep  books :  it  contains 
no  other  general  regulation  for  stockbrokers.]  To  impose  a  tax  on  those  who 
deal  in  the  public  securities,  would  be  indirectly  laying  a  tax  on  the  transfer  of 
those  securities.  *  Cur,  adv,  rult. 

LiTTLEDALE,  J.,  in  this  term,  delivered  the  judgment  of  the  Court.  This 
case  was  argued  before  my  brother  Parke  and  myself,  in  the  course  of  kist 
Michaelmas  term,  *and  the  question  upon  the  record  is,  whether  a  per-  p<,g.- 
son  who,  on  various  occasions,  buys  shares  in  the  government  securities,  ^ 
transferable  at  the  bank  of  England  for  other  persons,  for  reward, — ^in  ordinaiy 
parlance,  a  stockbroker,  be  within  the  provisions  of  the  6  Anne,  c.  16,  and  the 
57  G.  3,  c.  Ix.,  and  liable  to  penalties  for  acting  as  such,  under  the  latter  act, 
in  London  without  having  been  admitted  by  the  mayor  and  aldermen  of  the 
city  of  London. 

The  first  of  these  acts  abolishes  the  office  of  garbler  of  spices,  by  repealing 
the  statute  of  1  Jac.  1,  and  gives  an  equivalent  to  the  city  by  the  admission  of 
brokers.  The  fourth  section  recites,  that  the  profits  of  the  said  office  are  prt 
of  the  revenues  of  the  city  of  London,  and  were  then  leased  to  W.  Stewart, 
under  a  rent  of  300/.  per  annum ;  the  profits  of  which  office,  and  the  ri^t  of 
the  said  W.  Stewart  to  the  same,  by  repealing  the  said  act,  would  be  very  mnch 
diminished :  it  then  enacts,  that  "  all  persons  that  shall  act  as  brokers  withia 
the  city  of  London  and  liberties  thereof,  shall,  from  time  to  time,  be  adniitttd 
so  to  do  by  the  court  of  mayor  and  aldermen  of  the  said  city  for  the  time  beings 
under  such  restrictions  and  limitations,  for  their  honest  and  good  behaviour,  a< 
that  court  shall  think  fit  and  reasonable ;  and  shall,  upon  such  their  admisioD, 
pay  to  the  chamberlain  of  the  said  city  for  the  time  being,  for  the  uses  therein- 
after mentioned,  the  sum  of  40s. ;  and  shall  also  yearly  pay  to  the  said  uses  the 
sum  of  40«.  upon  the  29th  day  of  September  in  every  year."  The  fifth  section 
provides  that  ^^  if  any  person  shall  take  upon  him  to  act  as  a  broker  within  the 
city  and  liberties,  not  being  admitted  as  aforesaid,  he  shall  forfeit  and  pay  the 
sum  of  25/.,  to  be  recovered  by  the  chamberlain  of  the  city." 

*The  other  of  these  acts,  the  57  G.  3,  c.  Ix.,  was  passed  for  granting  r^^ 
an  equivalent  for  the  diminution  of  the  profits  of  the  office  of  guager  of  ■^ 
the  city  by  the  construction  of  the  London  Docks,  and  for  increasing  the  piT- 
ment  to  be  made  by  brokers.  It  raises  the  fee  upon  admission,  and  the  annual 
payment  from  admitted  brokers,  to  5/.,  and  increases  the  penalty  upon  a  person 
<<  for  taking  upon  him  to  act  as  a  broker,"  to  100/. 

The  very  question  now  raised  by  this  record,  was  decided  by  the  Coart  of 
King's  Bench  upon  a  special  case,  in  the  case  of  Janssen  v.  Green,  4  Burr.  2103: 
and  by  that  decision  we  ought  to  be  bound,  unless  we  are  clearly  satisfied  that 
it  is  contrary  to  law.  The  question  has  been  fully  and  elaborately  argued  be- 
fore us ;  and  in  the  result  we  see  no  reason  to  think  that  the  decision  was  wrong. 

It  was  very  strongly  urged  by  the  Solicitor-General,  that  the  clause  in  the 
statute  of  Anne,  which  enacts  that  all  persons  "who  shall  act  as  brokers"  in 
the  city  of  London,  shall  be  admitted,  and  pay  the  sums  therein  mentioned, 
ought  to  be  strictly  construed,  as  it  imposes  a  tax,  and  that  upon  persons  who 
derive  no  advantage  from  the  abolition  of  the  office  for  which  the  payments  are 
given  as  a  compensation.  The  act,  however,  appears  also  to  have  had  in  riev 
the  regulation  of  brokers ;  and  to  have  secured  and  enforced  the  ancient  right 
of  the  city  to  admit  brokers,  which,  by  the  statuta  civitatis  Londini,  IS  Ed.  h 
(see  Ex  parte  Byster,  1  Mer.  173,  note  (a))  it  appears  to  have  possessed  in  the 
earliest  times.  But  supposing  that  sucn  a  strict  construction  ought  to  preyai); 
because  the  act  imposes  a  tax  for  the  benefit  of  an  individual,  and  a  corporation; 
it  is  clear,  *that  the  statute  extends  to  all  persons  who  shall  act  as  brokers;  rtg5- 
and  the  question  is,  what  persons  fall  within  that  description  ?  All  who  '- 
do  «De  equally  liable  to  the  tax,  and  all  are  alike  taxed,  without  any  correspond- 
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mg  benefit;  for  the  abolition  of  the  office  of  garblcr  appears  to  have  conferred 
no  more  benefit  on  one  class  of  brokers  than  another.  But  as  the  legislature 
has  imposed  the  burthen  on  aU  brokers,  all,  that  we  are  judicially  satisfied  were 
intended  to  be  included  in  that  denomination,  must  bear  it. 

In  order  to  ascertain  who  these  are,  the  statutes,  and  particularly  those  which 
were  passed  aboat  the  time  with  the  act  in  question,  furnish  us  with  the  best 
means  of  information. 

The  1  Jao.  1,  c.  21,  recites,  that  persons  have  been  admitted  as  brokers,  who 
have  taken  their  oaths  on  admission  '^  to  use  and  demean  themselves  uprightly 
between  merchant  English  and  merchant  strangers,  and  tradesmen,  in  contriving, 
making,  and  concluding  bargains  and  contracts  to  be  made  between  them  con- 
cerning their  wares  and  merchandizes  to  be  bought  and  sold  and  contracted  for^ 
within  the  city  of  London,  and  moneys  to  he  taken  up  hy  exchange  between  such 
merchant  and  merchants,  and  tradesmen,  and  these  kind  of  persons  have  had 
and  borne  the  name  of  brokers,  and  been  known,  called,  and  taken  for  brokers.'' 
The  act  proceeds  to  declare  that  persons  who  buy  and  sell,  and  take  pawn  of  gar- 
ments, &c.  are  not  brokers,  but  frippiers,  and  to  provide  a  remedy  against  illegal 
pledges  \  and  the  last  clause  provides  that  nothing  in  the  act  contained  shall  be 
prejadicial  to  the  ancient  trade  of  brokers  between  merchant  and  merchant  or 
other  traders  or  occupiers  within  the  city,  being  selected  as  therein  mentioned. 
^8581  ^Tbouffh  this  was  the  occupation  of  regular  brokers  at  that  time,  it  is 
-'  obvious  that  when  a  new  subject  of  dealing  was  created  in  government 
secnrities,  those  who  dealt  in  the  same  way  respecting  securities,  might  fall  under 
the  same  denomination.  The  class  of  men  who  dealt  either  partially  or  exclu- 
sively in  this  new  description  of  security,  might  equally  fall  within  the  descrip- 
tion of  brokers  as  those  who  dealt  partially  or  exclusively  in  some  new  descrip- 
tion of  merchandize. 

That  this  was  so,  the  statutes  passed  in  the  reign  of  King  William  clearly  and 
decisively  prove.  The  8  &  9  W.  3,  c.  20,  s.  60,  mentions  brokers  employed  on 
tibe  behalf  of  other  persons  to  make  bargains  and  contracts  for  the  buying  and 
selling  of  orders  of  the  treasury,  and  of  tallies,  which  are  described  in  the  fifty- 
seventh  section,  and  limits  their  brokage  to  2s.  6J.  per  cent. 

The  8  and  9  W.  3,  c.  32,  a  temporary  act,  entitled  "An  Act  to  restrain  the 
Nambers  and  ill  Practice  of  Brokers  and  Stock  Jobbers,"  after  reciting  that 
for  the  conveniency  of  trade,  sworn  brokers  have  been  anciently  admitted  within 
the  city  of  London  for  the  making  and  concluding  of  bargains  and  contracts  be- 
tween merchant  and  merchant,  and  other  tradesmen,  concerning  their  goods, 
wares,  merchandizes,  and  moneys  taken  up  by  exchange,  and  for  negotiating  bills 
of  exchange  between  merchant  and  merchant ;  and  that  brokers,  stock  jobbers, 
or  pretended  brokers,  have  lately  carried  on  most  unjust  practices  in  selling  and 
disconnting  tallies,  bank  stock,  bank  bills,  shares  and  interest  in  joint  stock, 
and  other  matters  and  things,  and  ha^e  combined  to  raise  and  fall  from  time  to 
time  the  value  of  such  tames,  &c.,  which  is  a  great  abuse  of  the  said  ancient 
"^8591  ^^^  ^°^  ^employment  j  and  that  the  number  of  such  brokers  and  stock 
-*  jobbers  had  very  much  increased  within  these  few  years,  by  reason  that 
they  were  not  at  present  under  such  regulations  as  are  necessary  to  prevent  the 
mischief  aforesaid,  for  remedy,  provides  that  no  person  or  persons  whatsoever 
shall  directly  use  or  exercise  the  office,  trade,  mystery,  occupation,  or  employ- 
ment of  a  broker,  or  act  or  deal  as  such  within  the  cities  of  London  or  West- 
minster, borough  of  Southwark,  or  the  limits  of  the  weekly  bills  of  mortality, 
m  the  contriving,  making,  or  concluding  bargains  between  merchant  and  mer- 
chant, or  between  merchants  and  tradesmen  or  others,  concerning  their  wares 
and  merchandises  to  be  bought  and  sold,  and  contracted  for,  moneys  to  be  taken 
up  by  exchange  between  such  merchant  and  merchants,  and  tradesmen,  or  con- 
eeming  any  tallies,  or  orders,  bills  of  credit,  or  tickets  payable  at  the  receipt  of 
the  exchequer,  or  at  any  of  the  public  offices,  or  concerning  any  bills  or  notes 
payable  by  the  governor  and  company  of  the  Bank  of  England,  or  for  or  con- 


374  Rex  v.  Smtthsok.    E,  T.  1833.  [859 

ceming  any  part  of  the  capital  or  joint  stock  belonging  or  to  belong  to  the  sud 
governor  and  company,  or  to  any  members  of  the  saTd  company,  or  for  or  con- 
cerning any  share  of  the  capital  or  joint  stock  belonging  to  any  company  or 
society  that  is  or  shall  be  incorporated  by  act  of  parliament,  or  lettere-patent, 
until  such  person  shall  be  first  admitted,  licensed,  approved,  and  allowed  of  by 
the  lord  mayor  and  court  of  aldermen  for  the  time  being,  upon  such  certificate 
of  their  ability,  honesty,  and  good  fame  as  hath  been  usual. 

The  act  then  proceeds  to  direct  the  oath,  to  limit  the  number  of  brokers,  to 
regulate  the  fee  on  admittance  (not  to  exceed  408.,)  and  to  impose  a  penalty  of 
500/.  *on  those  who  use  the  trade,  &c.  of  broker,  or  act  or  deal  as  r«g^ 
brokers,  and  to  provide  that  if  any  person,  not  being  a  sworn  broker,  *■ 
shall  negotiate  and  deal  as  a  broker  in  the  discounting  of  tallies,  exchequer 
bills,  or  bank  bills  or  notes,  or  in  stock  jobbing,  or  selling  of  bank  stock  or  as^^ 
other  interest  or  securities j  upon  any  fund  or  funds  granted  by  parliament jVOch 
person  so  offendine  shall  forfeit  500/.  and  stand  in  the  pillory.  The  act  pro- 
ceeds to  make  farther  regulation  for  the  keeping  of  books,  the  amount  of  bro- 
kerage (10s.  per  cent.,)  and  other  matters;  and  also  requires  brokers  of  tallies 
or  securities  on  funds  granted  by  parliament,  to  be  licensed  by  the  treasuiy. 

This  act  was  limited  to  three  years. 

In  the  6  G.  1,  c.  18,  s.  21,  (passed  twelve  years  after  the  statute  of  Qaeen 
Anne)  a  penalty  is  imposed  on  brokers  buying  and  selling  shares  in  illegftl 
undertakings. 

The  7  G.  2,*c.  8,  s.  8,  mentions  *^  brokers"  with  reference  to  transactions  of 
buying  and  selling  stock. 

Considering  the  provisions  of  these  statutes,  recently  before  and  after  the 
passing  of  the  statute  6  Anne,  it  appears  to  u^  that  persons  buying  and  selling 
government  stock  and  securities  for  others  were  considered  as  broken  at  th&t 
time,  and  must  fall  under  that  description  in  the  statute  in  question. 

If  brokers  dealing  in  government  stock  and  securities  then  existing,  were  so, 
it  does  not  admit  of  a  doubt  that  those  who  dealt  in  all  subsequently-created 
Stock,  and  securities  of  the  like  description,  would  be  so;  just  as  much  as  mer- 
chant brokers,  who  bought  or  sold  a  new  description  of  merchandize. 

It  was  urged  that  the  statute  7  G.  2,  c.  8,  was  passed  *for  the  r^-  ^^^ 
lation  of  stock  brokers.  That  is  not  the  case.  It  is  for  the  purpose  of  i- "" 
preventing  stock  jobbing;  and  the  only  matter  of  regulation  which  it  contains 
is,  that  brokers  are  to  keep  books,  in  which  contracts  are  to  be  registered,  under 
a  penalty  of  50/. ;  and  unless  the  statute  in  question  (the  6  Anne)  gives  the 
power  of  admission,  with  such  restriction  for  their  good  behaviour  aa  they  tbink 
reasonable,  to  the  mayor  and  court  of  aldermen,  there  is  no  power  of  admission 
and  control  over  this  important  class  of  brokers  in  any  person.  Such  a  pover 
is  not  absolutely  necessary,  and  the  legislature  might  have  omitted  to  give  it; 
but  certainly  it  is  not  given  by  any  other  statute  than  this. 

For  the  reasons  above  mentioned,  and  particularly  from  what  may  be  deemd 
the  contemporaneous  exposition  of  the  legislature  itself  in  the  statutes  of  8  & 
9  W.  8,  c.  20,  &  c.  32,  we  are  of  opinion  that  the  case  of  Janssen  v.  Green,  4 
Burr,  2108,  was  rightly  decided,  and  that  judgment  must  be  for  the  plaintif. 

Judgment  for  the  plainlif- 


The  KING  V,  SMITHSON.    May  7. 

Where  a  rale  for  a  erimiDal  informatioD  had  been  discharged  upon  the  merits,  tbe  Coon 
refused  to  grant  a  rule  to  shew  caose  on  a  second  application  in  the  same  case,  Dp«° 
additional  affidavits. 

Thk  Solicitor-General  had  obtained  a  rule  nisi  for  a  criminal  information 
agamst  the  above  party  for  a  libel,  imputing  to  the  prosecutor  that  he  had  naeii 
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certain  unbecoming  words  at  a  public  dinner.  The  rale  was  obtained  on  the 
*S621  ^^S^®  affidavit  of  the  prosecutor,  denying  *that  he  had  spdren  the  words. 
•^  In  opposition  to  the  rule  several  affidavits  were  filed,  contradicting  that 
statement.  The  Solicitor-Oeneral  thereupon  consented' that  his  rule  should  be 
discharged  with  costs.  On  the  same  day  he  again  moved  for  a  rule  to  shew 
cause  why  a  criminal  information  should  not  be  filed  agninst  the  same  party  for 
the  same  libel,  offering  in  support  of  such  rule,  affidavits  of  several  persons 
confirmatory  of  that  sworn  by  the  prosecutor :  and  as  a  precedent  for  this  appli- 
cation, he  referred  to  a  late  case  in  which  a  similar  rule  was  moved  for  on 
behalf  of  the  Marshal  of  the  King's  Bench,  against  the  publisher  of 'a  paper 
called  the  ScUirist,  and  the  affidavits  being  defective^  the  rule  was  discharged, 
but  the  Court  allowed  a  second  motion  to  be  made. 

Benman,  C.  J.  We  think  that,  according  to  the  practice  of  the  Court,  we 
have  no  power  to  entertain  such  an  application ;  and  it  would  be  dangerous  if 
we  were  to  do  so.  The  rule  is,  that  when  affidavits  have  been  answered,  the 
party  moving  is  not  entitled  to  file  others  in  reply;  but  that  would,  in  effect,  be 
done,  if  we  allowed  the  course  now  proposed.  A  party  moving  for  a  criminal 
infonnation  has  some  great  advantages,  and  he  -may  reasonably  be  required  to 
collect  all  the  necessary  materials  for  his  application  when  he  first  makes  it.  It 
is  not  suggested  here  that  the  party  moved  against  has  been  guilty  of  any  col- 
lodion or  other  improper  conduct  to  obtain  the  discharge  of  the  rule,  but  onlv 
that  the  prosecutor  has  been,  in  the  first  instance,  less  amply  supplied  with 
materials  than  he  might  have  been.  I  think  we  ought  not  to  grant  the  rule  on 
such  a  ground. 

*8631  *LiTTLBDALE,  J.  To  allow  such  a  motion  as  this  would  in  effect  be 
-I  admitting  affidavits  in  reply. 
Parkb,  J.  In  the  case  referred  to,  the  first  rule  was  discharged  merely  on 
a  defect  in  the  proof  of  publication.  But  to  grant  the  rule  in  this  case  would 
be  a  precedent  for  re-inauiry  in  almost  every  instance  where  a  criminal  inform- 
ation was  moved  for  without  success.  It  would  rarely  happen  that  the  party 
would  not  be  able  to  mend  his  case  on  a  second  motion.  The  prosecutor  has 
another  remedy.  We  must  act  upon  the  general  rule :  we  should  establish  a 
very  dangerous  precedent  by  departing  from  it.  Rule  refused. 


Ex  parte  SANDYS,  Gent.     May  7. 

A  clerk  to  justices  in  petty  sessions,  appointed  by  order  of  such  sessions,  has  no  legal 
hold  upon  his  office,  nor  will  the  Court  interfere  if  he  is  dismissed  summarily,  and 
irithout  cause  assigned. 

John  Williams  moved  for  a  rule  to  shew  cause  why  a  criminal  information 
should  not  be  filed  against  certain  justices  acting  within  the  Western  Division 
of  the  lathe  of  St.  Augustine,  in  the  county  of  Kent,  for  having  maliciously 
and  without  reasonable  cause  removed  Mr.  Charles  Sandys,  an  attorney,  from 
the  office  of  clerk  to  the  petty  sessions  of  the  justices  of  peace  for  the  said  diyi- 
non.    Mr.  Sandys  and  a  Mr.  Pierce  were  nominated  and  appointed  clerks  to 
the  said  justices  by  an  order  of  petty  sessions  in  March,  1806,  on  the  resigna- 
tion of  the  preceding  clerk.     In  1814  Pierce  resigned,  and  at  a  meeting  of  the 
Baid  justices  in  special  sessions  for  the  amendment  of  the  highways,  it  was 
•  ordered  that  Sandys  should  be,  and  he  was,  by  such  order,  elected  and  appointed 
tgoM  sole  clerk  to  the  said  ^justices.     His  remuneration  was  by  fees,  as  rcgu- 
^  lated  by  26  G.  3,  c.  14,  '<  for  the  settling  and  ascertaining  the  fees  to 
he  taken  by  clerks  to  justices  of  the  peace,"  and  other  statutes.     In  1833  one  of 
the  magistrates  against  whom  this  application  was  made,  wrote  to  him  in  the 
name  of  the  justices;  informing  him  that  they  should  dispense  with  his  services 
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from  tbat  time.  No  cause  was  assigned,  nor  would  the  magistrate,  on  applica- 
tion made  to  him  for  that  parpose,  state  any,  or  a£ford  him  an  opportunity  of 
answering  any  charge  that  might  have  been  made  against  him.  It  did  not 
appear  that  any  such  complaint  had  in  fact  been  prefeirod.  No  order  (^  petty 
sessions  was  made  for  his  dismissal. 

J,  WUltams  now  contended  that  the  clerk  had  such  a  right  and  interest  in  his 
office  that  the  justices  could  not  remove  him  at  pleasure,  and  without  cause 
assigned.  He  is  appointed  by  an  order  of  petty  sessions;  and  the  office  is 
recognised,  not  only  by  26  O.  3,  c.  14,  which  provides  for  its  emoluments,  but 
by  other  statutes,  particularly  the  Jury  Act,  6  G.  4,  c.  50,  s.  10,  and  the  set 
for  licensing  public-houses,  9  G.  4,  c.  61,  s.  15. 

Per  Curiam,  (a)  There  is  no  ground  for  this  application.  A  clerk  to  jus- 
tices has  no  legal  hold  upon  his  office ;  he  is  only  appointed  to  assist  the  justices ; 
it  is  an  office  during  pleasure,  like  that  of  a  vestry  derk.  There  must  be  no 
rule.  Bule  refused. 


*In  the  Matter  of  FLOUNDERS,  Esq.     JMay  8.  [*865 

Notice  to  a  magistrate  (under  13  G.  2,  c.  18,  s.  5),  of  inteDtion  to  moye  for  a  certiorari} 
"  on  the  first  daj  of  next  term,  or  to  toon  after  at  T  can  bt  heard j"  is  irregnlar  if  scrred 
on  the  first  day  of  that  term,  thongh  the  party  does  not,  in  fact,  move  till  after  the 
expiration  of  six  days.    Held,  Denman,  C.  J.,  dabitante. 

Benjamin  Flounders,  Esq.,  a  justice  of  peace  for  the  North  Biding  d 
Yorkshire,  having  made  an  order  of  allowance  of  surveyors'  accounts,  was  served 
with  the  following  notice  on  the  11th  of  January,  18B3  : — 

"  I  do  hereby  give  you  notice  that  I  shall,  on  the  first  day  of  next  Hiluy 
term,  or  as  soon  afterwards  as  I  can  be  heard,  move  his  Majesty's  Court  ai 
King's  Bench  for  a  rule,  calling  upon  you  to  shew  cause  why  a  writ  of  certionri 
should  not  issue,  directed  to  you,  and  calling  upon  you  to  certify  and  remore 
into  the  said  Court  a  certain  order  of  allowance,  &c.  and  also  the  a(^unt8  so 
allowed,  &c.,  in  order  that  the  said  order  of  allowance,  and  accounts,  &c.  maj 
be  quashed,  or  otherwise  dealt  with  according  to  the  judgment  and  discretioD  d 
the  said  Court.     Dated,"  &c. 

On  the  19th  he  was  served  with  a  copy  of  a  rule  nisi,  which  was  abandoned 
on  the  21st,  and  a  fresh  rule  obtained,  and  enlarged  to  the  present  term.  No 
notice  of  intention  to  apply  for  a  certiorari  was  ever  served  on  the  magistnU 
but  that  of  January  11th.  Notice  of  the  enlarged  rule  was  served  on  the  30th 
of  March. 

F,  PaSock  now  shewed  cause.  The  notice  was  irregular,  for  it  was  given  on 
the  11th  of  January,  which  was  the  first  day  of  Hilary  term,  and  it  states  that 
on  the  first  day  of  Hilary  temiy  or  so  soon  after  as  the  party  can  be  heard,  pggg 
a  oertiorari  wUl  be  moved  for.  ^Tfae  act  13  G.  2,  c.  18,  s.  5,  directs  that  ^ 
no  certiorari  shall  be  granted  to  remove  proceedings  before  a  justice,  nnleM 
moved  for  within  six  months,  and  unless  it  be  proved  on  oath  that  the  pvtj 
suing  forth  the  same  has  given  six  days'  notice  in  writing  to  the  justice,  to  ^ 
end  that  he  may  shew  cause.  The  rule  here  might  not  in  fact  be  moved  f(S 
till  the  expiration  of  six  days,  but  the  justice  could  not  know  that.  [Parks,  J- 
By  the  act  he  ought  to  have  six  days  before  the  time  at  which  the  applicati^B 
can  be  first  made.]  It  is  true  the  rule  was  enlarged,  but  that  does  not  cure  the  * 
defective  form  of  notice. 

Sir  James  Scarlett  and  S.  Temple^  contrft.  ''  As  soon  afterwards  as  I  cm 
be  heard,"  means,  '^  as  I  can  legally  be  heard ;"  that  is,  after  the  expiration  of 

(a)  Denman,  C.  J.,  Littledale,  and  Parke,  Js. 
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fflx  days.  [LiTTLSDALS,  J.  The  rule  is  a  four  day  rule.]  It  would  not  be 
made  absolute  in  less  than  six.  I^LittIiEDAle,  J.  The  Court  ought  not  to 
entertain  the  rule  unless  proper  notice  were  first  given.  Parke,  J.  The  notice 
is,  in  effect,  that  the  party  must  be  ready  on  any  day ;  whereas  he  ought  to 
have  six  days  to  prepare  himself.  At  most,  as  it  is  now  put,  the  notioe  is  that 
the  Court  will  be  moved  as  soon  as  counsel  can  be  heard.]  In  Doe  dem.  Lord 
Huntingtower  v.  Gulliford,  4  D.  &  R.  248,  notice  was  given  to  a  tenant,  dated 
the  27th  of  September,  1822,  to  quit  '<  at  Ladyday,  or  at  the  end  of  your  cur* 
rent  year;"  the  tenant  havine  entered  in  August^  1821;  and  it  was  said  this 
might  mean  a  current  year  which  expired  on  the  29th  of  September,  and  so 
there  would  be  only  two  days'  notice.  But  the  Court  decided  that  the  words 
must  be  taken  to  mean  a  six  months'  notice,  or  such  notice  as  the  law  required ; 
*8B71  *^^^  ^^  being  to  construe  general  language  (in  case  of  doubt)  so  as  to 
•I  make  it  sensible,  not  insensible.  [Littledale,  J.  The  rule  acted 
upon  in  that  case  has  been  long  established,  and  does  not  apply  to  this.  A 
landlord  often  does  not  know  when  the  tenancy  expires,  but  it  is  supposed  to  be 
within  the  knowledge  of  the  tenant.] 

Denman,  G.  J.  I  should  have  thought  it  sufficient  if  the  justice  actually 
bad  aix  days'  notice;  but  as  the  rest  of  the  Court  is  of  a  different  opinion,  the 
rule  must  be  discharged.  Bnle  discharged. 


The  KING  V.  MARGARET  JOLUE  and  JAMES^STEEL.(a) 

A  motion  for  a  criminal  information  against  a  penon  who  is  not  charged  as  a  magistrate 
or  public  officer,  may  be  made  later  than  the  second  term  after  the  alleged  offence,  if  it 
be  shewn  that  the  prosecutor  did  not  know  of  the  fact  in  time  to  make  an  earlier 
application. 

Bt  a  rule  of  last  Hilary  term,  January  21st,  granted  on  the  affidavit  of  tho 
Earl  of  Lonsdale  and  others,  the  defendants  were  called  upon-  to  show  cause  on 
the  30th,  why  a  criminal  information  should  not  be  exhibited  a^inst  them  for 
printing  and  publishing  certain  libels.  The  libels  were  contained  in  a  news- 
paper ^led  the  Carlisle  Journal  (published  in  that  city)  of  the  23d  of  June, 
29th  of  September,  and  20th  and  27th  of  October,  1832,  and  went  into  much 
detail  upon  transactions  extending  over  a  great  length  of  time.  The  Earl,  in 
hia  affidavit,  sworn  on  the  18th  of  January,  1833,  contradicted  the  charges  in  a 
cifcamstantial  manner,  and  in  conclusion  stated,  <'  That  he  did  not  see,  nor  had 
*8681  ^^  ^^^  knowledge  of  the  matters  contained  in  the  said  '^'several  statements 
-'  before  set  forth,  until  this  present  month  of  January."  The  defendant 
St«el,  in  an  affidavit  sworn  on  the  26th  of  January,  stated  that  the  rule  nisi 
ud  copies  of  the  affidavits  were  not  served  upon  him  and  Margaret  JoUie  till  the 
24th  of  that  month,  and  that  he  could  not  peruse  and  answer  the  affidavits 
withm  the  time  assigned  by  the  rule  for  shewing  cause.  He  also  made  some 
allegations  tending  to  call  in  question  the  fact  that  the  Earl  had  not  known  of 
tlie  libels  before  that  month.     The  rule  was  enlarged  to  this  term. 

Aylumbyy  in  the  course  of  the  term,  shewed  cause.  The  application  came  too 
I^.  A  rule  for  a  oriminsd  information  cannot  be  moved  for  later  than  the 
second  term  after  the  imputed  offence,  and  that  only  if  no  assize  has  intervened ; 
and  there  must  be  time  for  the  defendant  to  shew  cause  within  the  term.  Rex 
T.  Harries  and  Peters,  13  East,  270,  Rex  v.  Morice  and  Others,  13  East,  271, 
-note  (a),  Rex  v.  Marshall  and  Grantham,  13  East,  322.  Here  a  quarter  session 
bad  intervened,  and  there  was  not  time  to  shew  cause  within  tlie  term.  It  is  no 
excaae  for  applying  after  the  proper  time,  that  the  prosecutor  did  not  know  of 
tbe  Ubel  sooner.     Rex  v.  Bishop,  5  B.  &  A.  612. 

(a)  This  case  was  decided  Maj  4th. 
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F,  Pollockf  contri.  In  the  cases  cited  the  motions  were  all  against  magis- 
trates, who  are  entitled  to  peculiar  protection  in  the  discharge  of  their  duties. 
There  is  nothing  in  common  hetween  such  cases  and  that  of  an  individual  pub- 
lishing a  newspaper  for  his  own  profit. 

*Denman,  C.  J.  I  think,  under  the  circumstances  stated  by  the  pro-  r*^^ 
secutor,  the  application  comes  in  sufficient  time.  ^ 

LiTTLEDALE,  J.  I  also  think  that  in  this  case  the  time  to  be  allowed  for 
moving  must  be  reckoned  from  the  prosecutor's  knowledge  of  the  libel :  though 
if  that  had  been  otherwise,  I  should  not  have  thought  the  application  made 
early  enough  in  the  present  term  to  give  the  defendant  an  opportunity  of  ao- 
Bwering  in  the  course  of  the  term.     The  rule  must  be  absolute. 

PabkE;  J.,  concurred.  Rule  abeolute.(a) 


GEORGE  MOORE^  Gent.^  One^  Ac.^  v.  TERRELL  and  Others.    Mayt 

la  an  action  for  a  libel,  charging  an  attorney  with  "  disgraceful  condacf  In  haTing,  at  i& 
election,  disclosed  confidential  communications  which  he  had  acquired  professionallr, 
the  defendant  pleaded  that  the  plaintiff  had,  on  that  occasion,  disclosed  details  profes- 
sionally and  confidentially  made  known  to  him,  relating  to  three  transactions  (whicb 
were  specified) ;  two  of  them  being  instances  in  which  he  had  been  employed  by  moit* 
gagors  to  manage  mortgages,  and  a  third,  where,  in  his  employment  as  attomcj,  be 
had  become  acquainted  with  the  nature  of  his  client's  title,  and  his  right  to  grant  f^e^ 
hold  leases.  At  the  trial,  it  appeared,  as  to  the  mortgages,  that  the  plaintiff  had  acted 
as  attorney  both  for  the  mortgagors  and  mortgagees : 

Held,  that  the  question  for  the  jury  was,  whether  the  matters  disclosed  by  the  plaintif 
were  confidential  communications  acquired  by  him  professionally,  and  not  whether  ther 
were  such  as  he  would  not  be  compellable  to  disclose,  if  called  as  a  witness  in  a  coon 
of  justice. 


in  Re: 


(a)  The  general  rule,  as  affecting  prosecutors  of  criminal  informations,  is  to  be  fomd 
Rex  V.  Robinson  (1  Sir  W.  B.  642),  where  Lord  Mansfield  says,  that,  as  to  the  time  of 
application,  "  there  is  no  precise  number  of  weeks,  months,  or  years ;  but,  if  delayed,  the 
delay  must  be  reasonably  accounted  for."  An  exception  seems  to  be  now  well  established 
in  the  case  of  magistrates,  against  whom  the  motion  must  be  made  early  enough  in  t&e 
second  term  (no  assize  having  intervened,  according  to  Rex  v.  Harries,  13  East,  270)  to 
allow  of  their  shewing  cause  during  the  term.  And  this,  in  the  following  case,  wii 
extended  to  other  public  officers. 

REX  «.  HARTLEY  and  Others. 

Ih  Michaelmas  term,  1825  (Nov.  25),  Scarlett  moved  for  a  rule  nisi  for  a  criminal  ia- 
formation  against  certain  commissioners  of  paving  in  Southwark,  for  corrupt  exercise  of 
authority,  and  misappropriation  of  funds.  The  objection  was,  that  the  matter  complaioed 
of  took  place  in  June,  1824;  but  it  had  only  been  disclosed  by  an  investigation  of  the 
parishioners,  principally  in  May  last.  Rex  v.  Marshall  (13  East,  322),  was  mentiooedto 
the  Court ;  but  Scarlett  said  that  the  parties  here  were  not  justices,  and,  thongb  poUic 
commissioners,  they  were  self-elected,  and  it  was  a  place  of  advantage.  The  Conri 
thought  that  public  officers  were  entitled  to  the  same  protection  as  magistrates,  and 
that  the  principle  of  the  rule  was  the  same ;  they  therefore  said  Scttrlett  should  uke 
nothing  by  his  rule  then,  but  might  mention  it  again  the  first  day  of  the  next  tenn  if  b< 
thought  right.  The  case  was  not  again  mentioned.  MS.  of  Mr.  Robinson  of  the  Crova 
Office. 

Rex  V,  Bany  O'Meara,  the  prosecutor,  Sir  Hudson  Lowe,  on  the  ♦11th  of  Feb-  r^g^g 
ruary,  1823  (the  last  day  but  one  of  the  term),  obtained  a  rule  nisi  for  a  criminal  ^ 
information  against  the  defendant,  for  libels  in  a  work  called  Napoleon  in  Exile.  The 
prosecutor's  affidavits  stated,  that  the  first  edition  of  the  work  was  published  in  Angurt 
preceding,  and  a  fifth  in  the  subsequent  November.  It  was  not  mentioned  when  the  ^nosf- 
cutor  (who  had  been  abroad)  returned  to  England,  or  when  the  libel  came  to  his  koow- 
ledge.  On  cause  being  shewn,  the  Court  held  that  the  application  came  too  late,  tad 
discharged  the  rule. 

It  appears  from  Rex  v.  Bishop  (5  B.  &  A.  612),  that,  on  motion  against  a  magistrate, 
the  prosecutor  cannot  excuse  delay  by  merely  swearing  that  the  facts  have  but  Utel; 
come  to  his  knowledge.  And  Rex  v.  Hartley  (supra),  seems  to  extend  this  to  other  poblic 
officers. 
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Semble,  that  the  knowledge  acqaired  by  the  plaintiff  as  to  the  right  of  his  client  to  grant 
freehold  leases,  was  of  that  privileged  nature  that  he  would  not  have  been  bound  to 
diHcloae  it  if  called  on  as  a  witness. 

Declaration  stated  that  there  had  heen  an  election  of  a  knight  of  the  shire 
t4)  serve   in  parliament  for  Dorset,  on  which  occasion  Lord  Ashley  and  the 
Honourable  W.  F.  S.  Ponsonby  were  candidates,  and  the  plaintiff  was  retained 
hy  and  acted  as  attorney  on  behalf  of  Lord  Ashley,  during  the  examination  of 
voters ;  and  that  the  defendants  contriving,  &c.,  and  to  cause  it  to  be  believed 
that  the  plaintiff,  as  such  attorney,  was  unworthy  of  confidence,  and  that  he  was 
a  person  who,  as  such  attorney,  had  illegally,  dishonestly,  treacherously,  and 
toj-t-t  disgracefully  disclosed  communications  which  he  had  acquired  '^'profes- 
•I   fiionally,  and  that  he  was  a  person  to  whom  it  would  be  dangerous  to 
make  any  confidential  communications  as  such  attorney,  wrongfully  and  mali- 
ciously published  in  a  newspaper  called  the  Western  Times,  a  false,  malicious, 
and  defamatory  libel,  of  and  concerning  the  said  election,  apd  of  and  concerning 
the  plaintiff,  and  of  and  concerning  him  in  the  way  of  and  in  respect  of  his  pro- 
fession as  such  attorney  as  aforesaid,  containing  the  libellous  matter  following: — 
"  Bland/ord.     We  are  sorry  to  find  that  the  town  of  Blandford  has,  since  the 
election,  become  the  scene  of  violent  outrage.     Mr.  S.  Smith  and  Mr.  Moore 
(meaning  the  plaintiff),  two  attorneys,  advocates  for  Lord  Ashley,  had,  during 
the  examination  of  the  voters,  disclosed  many  confidential  communications  which 
they  had  acquired  professionally.     The  townsmen,  justly  annoyed  at  such  con- 
duct, have  broken  into  their  offices,  taken  all  their  papers,  and  scattered  them 
about  the  streets  of  Blandford.     This  is  the  n^re  to  be  lamented,  as  Mr.  Smith, 
we  understand,  was  one  of  the  registrars  of  the  diocese,  and  we  fear  the  wills  ih- 
trusted  to  bis  care  have  shared  a  similar  fate  with  his  private  papers.     Nothing 
can  be  more  disgraceful  than  such  conduct  bb  was  pursued  by  those  attorneys'' 
(meaniDg  to  include  the  plaintiff)  '^  at  the  election,  but  we  regret  that  it  should 
liaVe  entailed  such  serious  consequences  as  we  have  related." 

Plea,  that  before  the  publishing  of  the  libel,  and  before  the  said  election,  W. 
Ball  and  John  Ball  had  borrowed  a  sum  of  money  of  the  Blandford  Bank,  upon 
mortgage  of  certain  property  in  which  they  were  jointly  interested,  and  had, 
^lK)ii  that  occasion,  employed  the  plaintiff,  then  being  an  attorney,  to  conduct 
*8721  ^^^  negotiate  the  said  mortgage  on  their  behalf,  and  '''that  he  had  con- 
^  ducted  and  negotiated  such  mortgage  for  them,  and  had  received,  in  the 
course  of  such  employment,  divers  professional  and  confidential  communications 
touching  the  affairs  and  property  of  the  said  W.  B.  and  J.  B.,  and  especially 
touching  the  said  mortgage  and  the  sum  borrowed  thereon,  and  the  value  of  the 
said  mortgaged  premises,  and  that  they  W.  B.  and  J.  B.,  before  the  publishing 
of  the  supposed  libellous  matter,  and  at  the  election,  came  up  to  poll  as  voters, 
and  tendered  their  votes  respectively  for  W.  F.  S.  Ponsonby,  one  of  the  candid- 
ates at  the  election,  and  were  examined  in  the  presence  and  hearing  of  the 
plaintiff  touching  their  said  votes ;  and  thereupon  the  plaintiff,  acting  as  attorney 
on  behalf  of  Lo^  Ashley  during  the  examination  of  voters,  and  being  one  of  his 
^Yocates,  did,  without  the  permission  of  W.  B.  and  J.  B.,  and  during  such 
their  examination,  disclose  and  make  known  to  one  J.  H.  Terrell,  and  to  other 
persons  then  present,  and  hearing  the  same,  the  said  mortgage  transactions,  and 
^iirers  details  and  particulars  relative  thereto,  and  divers  of  the  said  confidential 
communications  which  the  plaintiff  had  professionally  received  as  aforesaid,  and 
did  then,  in  the  presence  and  hearing  of  the  said  persons,  disclose  and  declare 
the  amount  of  the  purchase  money  of  the  said  mortgaged  property,  and  the 
unount  of  the  moneys  borrowed  thereon,  and  declared  aloud,  in  the  hearing 
<>f  the  same  persons,  that  the  interest  on  the  money  so  borrowed  as  aforesaid 
y^  as  much  as  the  rent  payable  in  respect  of  the  said  property,  whereas, 
in  truth,  there  was  a  considerable  surplus  accruing  from  the  said  rent, 
over  and  above,  and  ftfter,  the  payment  of  the  said,  interest.     The  pie* 
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^ftated  another  transaotioiiy  similar  to  the  first,  in  which  the  plaintiff  was 
-'employed  to  conduct  and  manage  a  mortgage  of  one  Nippard,  and  that,  r^oyo 
upon  his  tendering  his  vote,  the  pltuntiff  made  a  similar  disclosure  as  to  ^ 
the  amount  of  the  money  borrowed,  and  the  interest,  &c.  The  plea  also  stated, 
that,  before  the  publishing  of  the  supposed  libellous  matter,  and  before  the  said 
election,  the  plaintiff,  then  being  an  attorney,  had  been  professionally  employed 
by  Sir  J.  W.  Smith  in  the  management  of  his  affairs  and  business,  and  in  the 
course  of  such  employment  had  become  professionally  and  confidentially  ac- 
quainted with  the  title  of  the  said  Sir  J.  W.  Smith  to  certain  property  in  the 
county  of  Dorset,  and  to  the  exercise  and  enjoyment  of  certain  rights  and  powers 
respecting  the  same,  and  especially  to  the  exercise  of  a  power  to  grant  a  freehold 
lease  of  part  thereof,  and  which  power  had  been  exercised  by  the  said  Sir  J.  W. 
Smith  before  the  said  election,  by  granting  a  freehold  lease  of  part  of  the  said 
property  to  one  J.  Coward;  and  the  said  J.  Coward,  before  the  publishing  of 
the  supposed  libellous  matters,  and  at  the  said  election,  came  up  to  poll  as  a 
voter,  and  tendered  his  vote  for  the  said  F.  W.  S.  Ponsonby,  and  was  examined 
in  the  presence  and  hearing  of  the  plaintiff  touching  his  said  vote ;  and  that  the 
plaintiff,  acting  as  attorney  for  Lord  Ashley,  without  the  permission  of  either 
the  said  J.  Coward  or  the  said  Sir  J.  W.  Smith,  and  during  such  examination 
of  Coward,  disclosed  and  made  known  to  J.  H.  Terrell  and  other  persons,  then 
present  and  hearing  the  same,  divers  details  and  particulars  touching  the  title  of 
the  said  freehold  lease,  and  touching  the  right  of  the  said  Sir  J.  .W.  Smith  to 
grant  the  same,  which  said  details  and  particulars  had  been  so  professionally 
and  confidentially  made  known  to  the  plaintiff  as  aforesaid.  The  plea  *fur-  r^oyj 
ther  stated,  that  the  plaintiff,  fo£  the  purpose  of  delaying  the  election,  ^ 
and  harassing  Ponsonby's  voters,  took  frivolous  and  unfounded  objections  to  the 
votes  of  persons  who  tendered  their  votes  for  Ponsonby,  ^d  insulted  the  voters, 
and  conducted  himself  in  a  disgraceful  manner;  that  divers  of  the  townsmen  of 
Blandford  were  justlv  annoyed  at  the  disclosure  of  the  confidential  communica- 
tions, and  were  thereby  induced  to  and  did  break  into  the  o&ce  of  the  plaintiff, 
and  take  his  papers,  and  scatter  them  about  the  streets  of  Bkndford,  and  the 
said  town  became  the  scene  of  violent  outrage,  &o.,  wherefore  the  defendants  did 
compose  and  publish,  &c.,  as  they  lawfully  might. 

At  the  trial  before  Park,  J.,  at  the  Dorset  Spring  assizes,  1832,  evidence 
was  given  by  the  defendant  of  the  three  instances  in  which  the  plea  charged  the 
plaintiff  with  having  improperly  availed  himself  of  the  knowledge  obtained  by 
him  as  an  attorney,  to  prevent  parties  from  voting.  In  the  two  cases  of  the 
mortgages,  it  appeared  that  no  other  attorney  than  the  plaintiff  had  been  em- 
ployed, and  that  he  acted  for  mortgagor  and  mortgagee.  As  to  Coward's  case, 
it  was  stated  that  he  tendered  his  vote  in  right  of  a  freehold  lease  granted  to 
him  by  Sir  J.  W.  Smith  in  1829,  and  that  the  plaintiff  said  he  (plaintiff)  was 
the  attorney  of  Sir  J.  W.  Smith,  and  that  the  latter  had  no  power  at  that  time 
to  grant  such  a  lease.  Some  evidence  was  also  given  of  the  alleged  frivolous 
objections.  One  of  the  facts  in  dispute  at  the  trial  was,  whether  the  outrages 
were  committed  against  the  plaintiff's  property  by  inhabitants  of  the  town,  or 
by  strangers.  There  was  some,  but  not  very  explicit  evidence  on  that  subject^ 
but  the  question  was  not  distinctly  submitted  to  *the  jury.  The  jury  p^^R 
found  a  verdict  for  the  plaintiff,  damages  100/.  In  Easter  term  follow-  '- 
ing,  a  rule  nisi  was  obtained  for  a  new  trial,  on  the  ground  that  the  learned 
Judge,  in  his  address  to  the  jury,  had  too  much  narrowed  the  sense  of  the  words 
^^professional  and  confidential  communications*'  employed  in  the  plea,  and  that 
he  had  treated  them  as  synonymous  with  those  privileged  disclosures,  which  an 
attorney,  if  called  upon  as  a  witness  in  Court,  would  not  be  compelled  to 
reveal. 

Coleridge  Seijt.  and  Barstaw  shewed  cause  in  this  term.  The  defendants 
failed  in  proving  the  justification.  The  misconduct  of  the  plaintiff,  and  the 
annoyance  and  consequent  outrage  of  the  townsmen  of  Blandford,  are  connected 
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together  by  the  libel.  It  was  therefore  incumbent  on  the  defendants  to  prove 
that  the  outrage  was  committed  by  those  townsmen,  but  there  was  no  such  proof. 
The  cases  put  in  the  plea  are  certainly  not  instances  of  privileged  communica- 
tions. As  to  Coward's  case,  the  relation  of  attorney  and  client  never  existed 
between  him  and  the  plaintiff.  The  allegation  by  the  latter  that  Sir  J.  W. 
Smith  had  no  power  to  grant  the  lease  in  1829,  if  any  breach  of  confidence,  was 
so  only  in  respect  of  Sir  J.  W.  Smith.  As  to  the  mortgages,  it  was  proved 
that  the  plaintiff  acted  as  the  attorney  of  both  parties,  and  it  never  could  have 
been  intended  that  he  should  not  disclose  to  the  mortgagee  any  defect  of  title 
in  mortgagor.  The  rule  as  to  privileged  communications  (which  the  attorney 
when  a  witness  is  not  compellable  to  disclose)  is  not  confined  to  communications 
made  in  the  course  of,  or  with  a  view  to  a  cause,  Cromacke  v.  Heathcote,  2  B. 
:«.7p,  &  B.  4,  Hughes  v.  Biddulph,  4  Buss.  190,  ♦Doe  v.  Harris,  5  C.  &  P. 
^'^•1  592,  Clark  v.  Clark,  2  M.  &  M.  3.  [Benman,  C.  J.  The  question  upon 
this  record  is  not  whether  certain  communications  were  so  privileged  that  the 
plaintiff  if  called  upon  as  a  witness  would  not  be  bound  to  disclose  them,  but 
whether  they  were  confidentially  made  to  him  in  his  professional  character,  so 
as  to  render  it  disgraceful  for  him  to  reveal  them.  Parke,  J.  In  Greenough 
V.  Gaskell  the  Lord  Chancellor  consulted  with  Tindal,  C.  J.,  Lord  Lyndhurst, 
and  myself,  and  we  all  thought  the  client's  privilege  extended  much  beyond 
communications  in  respect  of  a  suit. (a)]  The  defendants  were  bound  to  make 
*^''71  ^^'^^  °^^  ^^^  ^^^^  ^^^^  ^^  '^  breach  of  confidence  by  the  plaintiff,  but 
'  ^  that  it  took  place  under  circumstances  disgraceful  to  him,  and  of  that 
there  is  no  evidence. 

Crowder  contri.  The  learned  Judge,  at  the  trial,  seemed  to  think  it  neces- 
sary for  the  defendants  to  make  out  that  the  matters  disclosed  by  the  plaintiff 
were  such  as  he  would  have  been  privileged  to  decline  stating  as  a  witness. 
But,  independently  of  this  objection,  the  question  raised  by  the  record  was  (and 
that  was  for  the  jury),  whether  the  matters  so  disclosed  by  him,  had  been  com- 
municated in  professional  confidence,  so  as  to  make  it  disgraceful  in  him  to  dis- 
close it.    There  are  cases  where  physicians,  surgeons,  and  divines  are  bound  to 

{a)  In  Bolton  v.  The  Corporation  of  LiTcrpool  (Mylne  k  Keen,  88],  on  a  bill  of  dis- 
corerj  in  aid  of  the  defence  to  an  action  brought  by  the  corporation  for  the  recovery  of 
town  dues,  the  defendants,  by  their  answer,  admitted  that  they  had  in  their  custody,  and 
relating  to  the  matters  mentioned  in  the  bill,  divers  cases  which  had  been  prepared  and 
laid  before  counsel  in  contemplation  of  the  then  pending  litigation,  as  also  certain  grants 
and  deeds,  which  were  the  title  deeds  and  documents  evidencing  their  title  to  the  dues  in 
qneation,  Lord  Chancellor  Brougham  held,  that  the  plaintifis  in  equity  were  not  entitled 
to  an  inspection  of  such  cases  or  deeds.  And  in  Greenough  v.  Oaskell  (M.  &  K.  98),  on 
a  bill  which  sought  to  charge  a  solicitor  with  a  fraud  on  the  plaintiffs  in  the  course  of 
transactions  in  which  he  had  been  engaged  for  his  client,  the  same  noble  Lord  refused  to 
order  the  production  of  entries  and  memorandums  contained  in  the  defendant's  books,  or 
of  written  communications  made  or  received  by  him,  relating  to  those  transactions,  and 
admitted  by  the  answer  to  be  in  the  defendant's  custody.  In  that  case,  on  a  full  review 
of  the  authorities,  the  Lord  Chancellor  laid  it  down  generally  that  attorneys  or  solicitors 
cannot  be  compelled  to  disclose  "  matters  committed  to  them  in  their  professional  capa- 
ntr,  and  which,  but  for  their  employment  as  professional  men,  they  would  not  have  be- 
come possessed  of." — "  As  regards  them,"  "  his  Lordship  said,  "  it  does  not  appear  that 
the  protection  is  qualified  by  any  reference  to  proceedings  pending  or  in  contemplation. 
If,toQching  matters  that  come  within  the  ordinary  scope  of  professional  employment,  they 
receive  a  communication  in  their  professional  capacity,  either  from  a  client,  or  on  his 
account,  and  for  his  benefit  in  the  transaction  of  his  business,  or,  which  amounts  to  the 
same  thing,  if  they  commit  to  paper,  in  the  course  of  their  employment  on  his  behalf,  mat- 
ters which  they  know  only  through  their  professional  relation  to  the  client,  they  are  not 
only  justified  in  withholding  such  matters,  but  bound  to  withhold  them,  and  will  not  be 
compelled  to  disclose  the  information  or  produce  the  papers  in  any  court  of  law  or  equity, 
fither  as  party  or  as  witness.  If  this  protection  were  confined  to  cases  where  proceed- 
>Dgs  bad  commenced,  the  rule  would  exclude  the  most  confidential,  and  it  may  be  the 
most  important,  of  all  communications ; — those  made  with  a  view  of  being  prepared 
either  for  instituting  or  defending  a  suit,  up  to  the  instant  that  the  process  of  the  Court 
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any  trouble  or  grievance,  or  by  injariDg  their  animals  to  unjustly  distress  tkm. 
And  I  and  my  heirs  '''wUl  faithfully  warrant  this  gift  to  my  aforesaid  p^gg,, 
monks  against  all  men."  Then  follow  the  names  of  several  witnesses.  *• 
In  a  suit  (17  £d.  3,)  before  the  Justices  in  Eyre  in  Lancaster,  between  the 
abbot  of  Whalley  and  the  forester  of  the  forest  of  Penhull^  who  had  claiined  a 
right  of  puture  in  Brandwood,  the  jury  found  (as  appeared  by  the  record)  that, 
in  the  reign  of  King  John,  Roger  de  Lacy,  by  the  deed  already  set  out,  pre 
Brandwood  to  the  then  abbot  of  Stanlowe,  under  which  the  abbot  was  sei&cii. 
and  that,  in  the  time  of  King  Henry  the  Third,  the  abbot  first  built  hou^s  in 
Brandwood,  and  brought  a  great  part  of  it  into  cultivation. 
The  defendant  also  gave  in  evidence  the  following  deed : — 
'<  To  all  to  whom  this  present  writing  indented  shall  come,  Henry,  Earl  nf 
Lancaster,  Derby,  Leicester,  and  Lincoln,  Steward  of  England,  greeting :  Knot 
ye,  that  whereas  the  Lord  Koeer  de  Lacy,  Constable  of  Chester,  of  good  memcry. 
and  our  predecessor  of  the  lordship  of  Blackbumshire  and  of  Kachedal,  k- 
merly  had  given  and  granted  by  his  deed,  which  we  have  seen,  among  other 
things,  to  God  and  the  blessed  Mary,  and  to  the  abbot  and  monks  of  the  Bene- 
dictine place  of  Stanlawe,  the  predecessors  of  the  abbot  and  convent  of  Wh^^l- 
ley,  that  pasture  which  is  called  Brandcwode  in  his  forest  by  the  division; 
under  mentioned,  that  is  to  say,  from  Gorsilache,  &c.  (setting  out  the  boiiDd? 
as  before)  free  and  discharged  from  all  secular  service,  custom,  and  exaction. 
We,  Henry,  the  aforesaid  earl,  of  our  certain  knowledge  and  our  special  h^m. 
approve,  ratify,  and,  as  much  as  in  us  lies,  confirm  the  aforesaid  gift  and  gnnt 
We,  willing,  moreover,^ on  account  of  the  devotion  which  we  have  to  the  mother 


of  God,  the  ^Glorious  Virgin,  and  the  special  affection  which  we  bear  to 


the  person  of  brother  John  de  Lindelaye,  abbot  of  the  said  house  of  '-  "^ 
Whalley,  Doctor  of  Divinity,  to  do  the  said  abbot  and  convent  and  their  suc- 
cessors the  greater  favour  in  this  behalf,  have  remised,  released,  and  altogether 
have  quit  claimed  for  us  and  our  heirs  to  the  said  abbot  and  convent  of  Whsl- 
ley,  and  their  successors  for  ever,  all  the  right  and  claim  which  can  belong  to 
us  or  our  heirs  by  any  title  whatsoever,  within  the  pasture  aforesaid,  so  that 
henceforth  the  said  abbot  and  convent  may  have  and  hold  the  said  pasture  in 
severalty  exonerated,  freed  and  discharged,  as  well  from  puture  of  the  foresters 
of  us  and  our  heirs,  as  from  agistments,  or  any  putting  of  the  cattle  on  the  pas- 
ture aforesaid,  by  us  or  our  heirs,  or  the  servants  of  us  or  our  heirs,  aod  from 
all  other  services,  exactions,  and  demands  whatsoever.  And  that  it  may  be 
lawful  for  the  said  abbot  and  convent,  and  their  successors,  to  inclose  the  said 
pasture,  and  to  reduce  it  to  cultivation,  or  to  make  any  other  profit  ihereof  at 
their  free  will,  without  contradiction  or  impediment  of  us  or  our  heirs,  saTiog 
to  us  and  our  heirs  in  the  aforesaid  pasture  our  right  to  hunt  without  iDJnrj  or 
troubling  the  said  abbot  and  convent,  or  their  successors  and  servants.  We 
also  have  released  to  the  said  abbot  and  convent  of  Whalley,  and  their  wicces- 
sors,  all  the  right  and  claim  which  we  could  in  any  manner  have  in  forty  am^ 
of  waste  in  Blackburn,  and  seven  acres  of  waste  in  Castlcton,  which  said  fortj- 
seven  acres  of  waste  were  lately  approved  by  the  said  abbot  and  convent  in  th» 
township  aforesaid;  so  that  neither  we  nor  our  heirs  can  hereafter  reqnire f^r 
claim  by  any  title  or  pretext  in  the  aforesaid  wastes  so  approved  any  right  cr 
♦claim,  but  thereof  we  will  by  these  presents  to  be  altogether  excluded.  ptci<4 
And  we,  the  said  Henry,  the  aforesaid  earl,  and  our  heirs,  will  warrant,  ^  '^^ 
acquit,  and  for  ever  defend  all  the  aforesaid  pasture  and  waste  approved  as  afore- 
said to  the  said  abbot  and  convent,  and  their  successors,  in  form  aforesaid, 
against  all  people.  In  witness  whereof,  &o.  Given  at  our  manor  houfle  of  the 
Savoy,  near  London,  the  20th  day  of  February,  in  the  twenty-fifth  year  of  thf 
reign  of  King  Edward  the  Third,"  &c. 

The  defendant  also  produced  in  evidence  a  grant  made  by  King  Heniy  tbe 
Eighth,  in  the  thirty-third  year  of  his  reign,  to  Thomas  Holt  of  Gristiechnrgt, 
in  fee,  of  the  manor  of  Spotland  within  the  parish  of  Bochdale,  and  all  thoee 
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messaageSy  lands;  tenements,  meadows,  feedings,  pastures,  woods,  and  under- 
woods, &c.  lying  and  being  in  Brandwood,  Whytworth,  Tongend,  and  Bocliffe, 
within  the  paristi  of  liochdale,  which  manor  and  other  premises  lately  belonged 
to  the  late  monastery  of  Whalley,  and  came  to  the  crown  by  reason  of  the 
attainder  of  John  Paslowe,  the  last  abbot  of  the  same,  who  was  attainted  of 
high  treason.  The  defendant  further  proved  that  the  above  mentioned  premises 
passed  from  the  family  of  Holt  about  the  time  of  Charles  the  Second  by  sale : 
that  the  occupiers  of  three  ancient  tenements  called  Eocliffe,  and  Tonge,  and 
Greave,  had  exclusively  turned  cattle  on  Tooter  Hill  and  Ecaps  Moss,  and  had 
got  turf  for  sale  on  the  Moss  beyond  the  time  of  living  memory ;  that  they,  in 
1812,  agreed  to  divide  among  them  the  waste  land  in  question,  and  subse- 
quently, about  fourteen  years  ago,  inclosed  the  whole  of  it;  and  that  the  defend- 
ant was  possessed  of  a  portion  of  this  inclosure. 

♦8^51  *Tbe  learned  judge  told  the  jury  that  the  second  deed  given  in  evi- 
-*  dence  operated  not  merely  as  a  confirmation  of  the  grant  of  pasture,  but 
also  as  a  grant  of  the  soil,  subject  to  a  right  of  chase,  and  consequently  that  Tooter 
Hill  and  Reaps  Moss,  which  were  part  of  Brandwood,  were  thereby  severed  from 
the  manor  of  Kochdale :  that  on  the  attainder  of  the  abbot  of  Whalley,  when 
the  lands  revested  in  the  crown,  they  did  not  reunite  with  the  duchy  of  Lancas- 
ter, because  tbey  vested  in  the  king  in  right  of  his  crown,  and  not  of  the  duchy, 
(sec  I  Bla.  Comm.  119,)  and  that  the  circumstance  of  Holt's  descendant  having 
accepted  a  grant  from  the  Byrons  might  have  arisen  merely  from  a  distrust  of 
bis  ancestor's  title,  and  a  persuasion  that  Queen  £lizabeth  had  granted  Brand- 
wood,  to  the  Byrons  in  granting  to  them  the  duchy  manor  of  liochdale.  The 
jury  found  for  the  defendant. 

F.  Pollock  J  on  a  former  day  in  this  term,  moved  for  a  new  trial,  on  the 
ground  that  the  Learned  Judge  had  misdirected  the  jury  as  to  the  legal  effect  of 
the  deeds.  He  contended  that  the  first  deed  clearly  passed  only  a  right  of  com- 
moD  of  pasture,  and  the  second  was  a  confirmation  only  of  the  right  granted  by 
the  first.  It  undoubtedly  gave  a  license  to  inclose  the  land,  but  it  did  not  pass 
the  soil.  Cur.  adv,  vulL 

Denman,  C.  J.  now  delivered  the  judgment  of  the  Court. 
In  this  case  a  motion  for  a  rule  nisi  was  made  by  Mr.  Pollock,  on  the  ground  that 
*8861  *^®  learned  judge  misdirected  *the  jury,  with  respect  to  the  legal  effect  of 
^  two  instruments, — one  a  deed  of  Roger  de  Lacy  to  the  abbot  and  monks 
of  Stanlawe ;  the  other  of  the  Earl  of  Lancaster  to  the  abbot  and  convent  of 
Whalley.  It  was  urged,  that  neither  of  the  deeds  could  operate  to  convey  the 
soil  of  the  pasture  of  Brandwood,  and  that  the  learned  judge  was  wrong  in  di- 
recting the  jury  that  they  could.  The  first  is  in  ambiguous  terms.  If  it  had 
been  confined  to  a  grant  of  the  pasture  which  is  called  Brandwood,  it  would 
haTe  conveyed  the  soil,  but  tho  context  seems  to  confine  the  grant  to  that  of  a 
right  of  common  only. 

The  second  instrument  is  in  less  ambiguous  terms.  We  think  it  was  clearly 
the  intention  of  the  grantor  to  pass  a  separate  interest  in  the  soil,  and  not  a 
mere  right  of  common ;  but  there  are  no  words  to  make  the  deed  operate  as  a 
feoffment  with  livery  of  seisin.  There  is,  however,  no  dilFculty  in  presuming 
that  the  abbot  and  convent  were  in  possession  at  the  time  of  the  deed,  which 
voold  make  it  operate  as  a  conveyance  by  way  of  release ;  and  we  think  i 
ought  to  be  done  in  favour  of  the  possession  in  modern  times,  the  land  havin 
been  actually  enclosed  for  sixteen  years,  and  proved  by  uncontradicted  evidence 
to  have  been  exclusively  pastured  upon  by  the  owners  of  three  estatcp,  as  far 
back  as  living  memory  went.  We  think,  therefore,  that  there  should  bo  no 
rule.  Rule  refused.(a) 

(o)  For  a  full  historical  account  of  the  religions  foundation  of  Stanlaw,  translated 
afterwards  to  Whallej,  see  Whitaker's  History  of  Whalley,  book  li.,  chap.  ii. 
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Note  to  tbe  case  of  Howard  v.  Bartoloszi,  ante,  p.  555. 

The  following  case  was  argued  and  determined  in  the  Court  of  Exchequer,  in 
Hilary  term^  1834. 

TABKAH,  Gent.,  One,  &c.  v.  FREEMAN. 

An  agreement  bj  an  insolrent  about  to  take  the  benefit  of  the  act,  with  bis  creditor,  that 
tbe  claim  of  the  latter  should  be  omitted  in  tbe  schedule,  and  that  a  cognoTit  which  be 
held  shall  be  suspended,  and  revived  after  the  debtor's  discharge,  was  held  by  the 
Court  of  Exchequer  to  be  fraudulent,  and  the  cognovit  and  judgment  signed,  and  eI^ 
cution  issued  thereupon  after  tbe  discharge,  were  set  aside  with  costs. 

A  BCXE  had  been  obtained,  calling  upon  the  plaintiff  to  shew  cause  why  the  cognorit. 
and  judgment,  and  execution  thereon,  should  not  be  set  aside  with  costs.  It  appeared 
upon  the  affidavits,  that  the  defendant  was  indebted  to  the  plaintiff,  and  being  aboat  to 
take  the  benefit  of  the  Insolvent  Debtors'  Act,  employed  the  plaintiff,  an  attorney  of  tbe 
Insolvent  Court,  to  procure  and  cpnduct  his  discharge ;  but  it  was  agreed  between  then, 
that  the  plaintiff's  debt  should  not  be  inserted  in  the  schedule,  and  that  a  cognovit  vliicb 
had  been  given  to  secure  it,  should  be  suspended  until  after  the  defendant's  discharge, 
and  then  revived.  About  two  years  afterwards,  the  plaintiff  entered  up  judgment  od  the 
cognovit,  and  issued  execution.  The  present  rule  was  moved  for  on  the  ground  that  tbe 
agreement  was  a  fraud  upon  the  Insolvent  Debtors'  Court,  upon  the  creditors  of  tbe 
insolvent,  and  upon  the  policy  of  the  law. 

Folleit  shewed  cause.  As  to  the  agreement  being  a  fraud  upon  the  Court,  no  creditor 
being  bound  to  come  in,  the  Court  could  not  be  deceived  by  the  omission  of  any  particular 
debt.  It  is  no  fraud  upon  the  creditors  at  large,  because  thej  have  in  fact  each  a  greater 
present  share  of  the  insolvent's  effects,  than  if  another  creditor  had  been  added  to  their 
number.  Nor  is  it  a  fraud  upon  the  law,  for  the  reasons  given  in  Howard  v.  Bartolozzi 
(4  B.  k  Ad.  555). 

Kelly  in  support  of  t)ie  rule.  Such  an  agreement  as  this  is  a  fraud  upon  the  Court,  tbe 
creditors,  and  the  law.  It  is  a  direct  agreement  between  the  insolvent  and  his  attorner. 
that  the  former  shall  forswear  himself,  and  impose  upon  the  Court ;  for  by  the  InsolviDt 
Debtors'  Act,  7  G.  4,  c.  57,  s.  40,  the  debtor  is  to  deliver  in  upon  oath  a  true  and  correct 
account  of  all  his  debts.  He  swears  falsely  if  he  omit  any  debt  in  his  schedule.  The 
creditors  are  also  defrauded,  for  by  the  fifty-seventh  section  the  assignee  may  ohlm  a 
judgment  and  issue  execution  against  the  insolvent's  after-acquired  effects.  If  any  single 
creditor  can  by  agreement  with  the  debtor  withhold  his  debt,  and  immediately  after  the 
discharge  sue  for  it  and  obtain  a  judgment,  he  may  gain  a  priority  of  execution,  and  5«iz« 
the  whole  after-acquired  effects,  to  the  prejudice  of  the  other  creditors.  So  it  is  a  clear 
fraud  upon  the  policy  of  the  law,  which  ^contemplated  the  effectual  and  complete  pgg^ 
discharge  of  the  person  of  the  debtor,  and  the  application  of  all  his  effects,  present  '^ 
and  future,  to  the  fair  and  proportionate  satisfaction  of  his  debts.  Howard  v.  Bartolozii 
(4  B.  k  Ad.  555),  was  decided  upon  too  limited  a  view  of  the  Insolvent  Debtors'  Act, 

Per  Curiam  [BayJey^  Vaughan^  BoUand^  and  Gurnet/^  Bs.).  This  judgment  cannot  t< 
permitted  to  stand.  The  plaintiff,  by  agreeing  that  a  schedule,  omitting  his  own  debt. 
shall  be  delivered  in  under  the  statute,  agrees  that  the  defendant  shall  deceive  the  Court 
by  a  wilfully  false  statement  upon  oath,  contrary  to  section  40  and  71,  of  the  Insolvest 
Debtors'  Act.  This  alone  would  avoid  the  agreement.  But  the  creditors  are  also  io- 
posed  upon.  They  have  a  right  to  believe  that  the  debtor  is  set  free,  and  that  bv  bis 
future  exertions  he  may  procure  the  means  of  supporting  himself,  and  of  satisfying  tbeir 
just  claims.  How  can  he  do  this  if  his  person  and  his  property  are  liable  to  an  execution, 
whenever  after  his  discharge,  the  plaintiff  finds  it  advantageous  to  come  upon  him?  Tbe 
.  true  scope  and  object  of  the  statute  appear  to  have  been  but  partially  considered  in  tbe 
case  of  Howard  v.  Bartolozzi.  The  intent  of  the  statute  was,  that  insolvents  should  lay 
before  their  creditors  and  the  Court  a  fair  and  true  statement  of  their  affairs ;  that  where 
they  have  been  guilty  of  no  misconduct,  their  persons  should  be  discharged,  and  their 
property  divided  among  their  creditors  ;  and  that  when  discharged,  they  should  be  unin- 
cumbered with  prior  obligations,  and  free  to  seek  their  livelihood,  subject  to  the  right  of 
the  creditors  to  their  future  surplus  property.  All  these  objects  might  be  defeated,  if 
agreements  like  the  present  could  be  supported  in  law.  The  rule  for  setting  aside  tbe 
cognovit  and  subsequent  proceedings,  must  be  absolute  with  costs;  and  if  the  plaintiff  b< 
advised  to  try  the  correctness  of  our  present  decision  before  a  higher  tribunal,  he  may  do 
80  by  prosecuting  his  action,  and  raising  the  question  on  the  record. 

Kule  absolute. 
(Ex  relatione  Kelly.) 
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PRINCIPAL    MATTERS. 


ACCIDENTAL  PIRB. 

See  Pawmbrokxb. 

ACTION. 

See  Maxdavus,  2.     Practicb,  4. 

ACTION  ON  THE  CASE. 
See  Market,  1.    Pleadixqs,  3,  4. 

1.  A  reversioner  cannot  maintain  an  action  on 
the  case  against  a  stranger,  for  merely  en- 
teriog  npon  his  land  held  by  a  tenant  on 
lease,  thongh  the  entry  be  made  in  exercise 
of  an  alleged  right  of  way,  such  an  act  dur- 
ing the  tenancy  not  being  necessarily  inju- 
rious to  the  rerersion.  Baxter  y,  Taylor. 
M.,3W.4.  ^72 

2.  Plaintiff  declared  in  case,  that  the  defend- 
ants wrongfully  and  maliciously  took  his 
^ds,  of  the  Talne  of  700/.,  as  a  distrees  for 
Ull.  aUeged  and  pretended  to  be  due  for  a 
poor  rate,  whereby  they  leried  an  unreason- 
''(e  and  exeewve  distress  for  the  said  141/. ; 
«nd  it  was  proved  that  the  defendants,  over- 
seers, having  a  regular  distress  warrant  for 
the  rate,  diif trained  cattle,  Ac,  of  the  plain- 
tiff, to  the  value  of  more  than  600/. : 

neld,  that  the  plaintiff  was  not  bound  to 
demand  a  copy  of  the  warrant,  pursuant  to 
ihe  24  G.  2,  o.  44,  s.  6,  before  commencing 
•lis  action,  as  the  overseers  had  not  acted  in 
obedience  to  the  warrant,  and  no  action 
voQid  have  lain  against  the  justices. 

Held,  further,  that  it  was  not  a  question 
to  be  left  to  the  jury,  on  these  facts,  whether 
'T  not  the  defendants  acted  maliciously. 

And,  on  motion  in  arrest  of  judgment,  held 
that  the  declaration,  though  it  did  not  ex- 
pressly admit  any  poor  rata  to  have  been 
doe,  (on  which  ground  it  was  objected  that 
the  action  ought  to  hare  been  trespass,)  was 
lafficient,  at  least,  after  verdict.  Stureh  v. 
\Me  and  tKo  other$,  M.,  3  W.  4.  113 

).  Declaration  stated,  that  plaintiff,  being  the 
mventor  and  mannfactorer  of  metallic  hones, 
tued  certain  enyelopes  for  the  tame,  denot- 


ing them  to  be  his;  and  that  defendant! 
wrongfully  made  other  hones,  wrapped  them 
in  envelopes  resembling  the  plaintiff^s,  and 
sold  them  as  his  own,  whereby  the  plaintiff 
was  prevented  from  selling  many  of  his 
hones,  and  they  were  depreciated  in  value 
and  reputation,  those  of  the  defendants  be- 
ing inferior : 

Held,  that  the  phiintiff  was  entitled  to 
some  damages  for  the  invasion  of  his  right 
by  the  fraud  of  the  defendants,  though  he 
did  not  prove  that  their  hones  were  inferior, 
or  that  he  had  sustained  any  specific  damage. 
Blofield  V.  Payne,  H.,  3  W.  4  410 

(.  After  distress  made  by  a  broker,  in  a  case 
within  57  G.  3,  e.  93,  the  rent  and  ohargea 
may  still  be  tendered  to  the  landlord. 

Declaration  contained  six  counts  in  ease  ; 
the  seventh  charged,  that  the  defendants 
took  and  distrained  the  goods  of  the  plain- 
tiff for  rent,  of  more  than  sufficient  value  to 
satisfy  the  rent  and  costs,  and  then  volun- 
tarily abandoned  the  same;  and  afterwards 
wrongfully,  injuriously,  and  rexatiomly 
again  took  and  'distrained  the  same  goods 
for  the  same  rent,  and  refused  to  return  the 
same,  and  converted  them  to  their  own  use : 
Held  on  motion  in  arrest  of  judgment  for 
misjoinder  of  case  and  trespass,  that  although 
this  second  taking  of  the  goods  was  a  tres- 
pass, yet  the  plaintiff  might  bring  ease  for 
the  conversion,  and  that  the  count  was  an 
informal  one  in  case,  and  sufficient  after 
verdict      Smith  v.  Goodwin,  H.,  3  W.  4. 

413 
.  The  words,  "  He  robbed  J.  W.,"  are  action- 
able, as  imputing  an  offence  punishable  by 
law.  If  they  are  used  in  any  other  sense, 
the  defendant  must  show  it.  Per  Denman, 
C.  «r.,  and  Parke,  J.,  Littledale,  J.  dubitante. 
TonUineon,  Oent,,  One,  drc,  v.  BriUlehank, 
E.,  3  W.  4.  630 

ADMISSION. 
iSiM  Ettdbuck,  6. 
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ADVERTISEMENT. 
See  AssuMi%iT,  5. 

AFFIDAVITS. 
Set  AaitxsT,  2.   Jcdomekt.   Jurtvax.  Mak- 

HAMVBf  5. 

AGREEMENT. 

See  Stamp. 

AMENDMENT. 

Set  Appeal,  3.   Pleaddio,  5.   Poor  Rati,  3. 

Practice,  4. 

ANNUITY. 
See  Warrakt  ok  Attorxst,  2. 

1.  Bj  statate  1  A  2  0.  4,  c.  cxvli.,  ineorporat- 
a  gas  light  company,  it  was  enacted  that  the 
directors  should  have  the  custody  of  the 
common  seal,  and  power  to  use  it  for  the 
affairs  and  coneerna  of  the  company,  who 
were  themselves,  by  another  clause,  empow> 
ered  to  make  orders  under  seal  at  their  meet- 
ings for  the  government  of  the  company, 
and  for  regulating  the  proceedings  of  the 
directors.  No  power  was  expressly  given  by 
the  act  to  grant  annuities.  At  a  special 
meeting  of  the  company,  a  committee  pre- 
viously appointed  for  certain  purposes,  re- 
ported that  it  WAS  expedient  that  the  then 
clerk,  whose  health  was  bad,  should  be  in- 
vited to  retire  upon  a  pension,  on  condition 
of  abstaining  from  acts  prejudicial  to  the 
company;  that  such  proposal  had  been  made 
to  him,  and  that  he  had  accepted  it.  The 
meeting  voted,  that  the  report  should  be  re- 
ceived  and  entered  on  the  minutes,  and  that 
the  directors  should  carry  into  effect  the  com- 
mittee's recommendation.  No  order  to  this 
effect  was  made  under  seal.  The  directors, 
by  deed,  in  the  name  of  the  company,  granted 
an  annuity  to  the  clerk  on  his  retirement, 
subject  to  the  conditions  of  the  nature  above 
stated,  aud  they  put  the  corporate  seal  to 
it:  Held,  the  seal  was  properly  a£Bxed  by 
the  directors;  that  the  granting  of  such  an- 
nuity was  warranted  by  the  statute;  that  it 
was  a  concern  of  the  company,  within  the 
first-mentioned  clause;  and  that  no  order  of 
the  company  under  seal  was  necessary  to 
authorise  it  Clarke  v.  The  Imperial  Ga» 
Light  and  Coke  Company,  3  W.  4.  315 

2.  A  rector,  after  the  statute  13  Elix.  c.  20,  had 
been  repealed,  and  before  its  revival  by  67 
G.  3,  0.  99,  demised  his  rectory  to  a  trustee 
for  ninety-nine  years  to  secure  an  annuity. 
After  the  passing  of  57  G.  3,  c.  99,  by  deed 
reciting  the  grant  of  the  former  annuity, 
and  that  A.  had  agreed  to  purchase  of  the 
grantor  an  annuity  of  674/.  a  year  for  4400^, 
and  out  of  that  sum  to  pay  off  the  former 
annuity,  and  that  that  annuity,  and  the  term 
created  to  secure  the  same,  should  be  assign- 
ed to  a  trustee  for  A.'s  benefit,  the  rector 
granted  the  said  annuity  of  674A  chargeable 
on  his  rectory,  and  the  trustee  of  the  term 
created  to  secure  the  annuity  of  1813,  as- 
Aigned  it  to  the  trustee  for  the  benefit  of 

Held,  that  inasmuch  as  the  term  was 
created  aaer  the  passing  of  the  43  G.  3,  c. 
84,  which  repealed  the  13  Ells.  c.  20,  the  as- 
signment of  it,  though  for  the  purpose  of 
securing  the  payment  of  an  annuity  charged 
on  the  beneflo«  after  the  paiaing  of  the  67 


O.  3,  c.  99,  was  valid.     Doe  dem.  Witki  and 
Othera  v.  Sameden,  Clerk,  E.,  3  W.  4.     603 

APOTHECARY. 

1.  A  person  authorised  to  practice  as  a  pfapi- 
cian,  by  a  diploma  from  a  Scotch  UnlTcrsitr, 
is  not  thereby  exempted  from  the  penaltr 
imposed  by  55,  G.  3,  c.  194,  s.  20,  for  prac- 
tising as  an  apothecaxyinJ^a^toMf/or  WaUt, 
without  the  certificate  required  by  that  set 
Apotkecariee^  Company  v.  CoUina,  E.,  3  W. 
4.  6W 

2.  A  person  who  advises  patients,  and  com- 
pounds and  sells  the  medicines  recommended 
by  himself,  but  does  not  and  cannot  make 
up  physicians'  prescriptions,  is  liable  to  the 
penalties  of  55  G.  3,  c.  194,  s.  20,  for  prac- 
tising as  an  apothecary  without  a  certificatt 
The  Apothecariee*  Company  v.  Allen,  E..'i 
W.  4.  62i 

APPEAL. 
See  Poor  Rate,  3. 

1.  Notice  was  given  of  appeal  against  a  pc«r 
rate,  and  the  respondents  attended  at  Uie 
sessions  and  prayed  a  respite,  alleging  thiS 
they  had  not  had  time  to  prepare  their  de- 
fence to  the  matters  stated  si!^  grounds  of 
appeal.  The  appellant  opposed  the  refpite: 
but  it  was  granted,  no  notice  of  appeal  iuT- 
ing  been  proved  or  expressly  admitted.  A& 
order  of  respite  was  made  out  embodrisg 
the  grounds  of  appeal  stated  in  the  notice  : 

Held,  that,  at  the  following  sessions,  the 
appellant  was  entitled  to  be  heard  withuct 
proving  any  notice  of  appeal.  The  Ki*^  r. 
The  Jtuticee  of  Hert/ordekire,  H.,  3  W.  4. 

2.  An  order  of  removal  "to  the  parish  of  L" 
was  directed  "to  the  churchwardens  asd 
overseers  of  the  parish  of  L."  There  were 
no  such  officers,  but  the  parish  was  diridrd 
into  three  hamlets,  A.,  B.  and  C,  each  maio- 
taining  its  own  poor,  and  having  pepsnte 
officers.  The  pauper,  with  the  order,  tu 
delivered  by  the  ofiioers  of  the  remoTisg 
parish  to  the  ofiicers  of  the  hamlet  of  jA.  : 
Held,  that  a  notice  of  appeal  given  in  the 
name  of  the  officers  of  the  hamlet  of  A.,sQd 
reciting  the  order  to  be  for  removal  to  tbd 
hamlet  of  A.,  in  the  parish  of  L.,  codd  not, 
under  these  circumstances,  bo  objected  tobr 
the  respondents,  and  that  the  appeal  onghi 
to  have  been  heard.  The  King  v.  The  /«- 
ftcce  of  Carmarthenihire,  H.,  3  W.  4.       56- 

3.  Paupers  were  removed  to  the  toKntklp  <rt 
BingUy:  the  township  does  not  maintain  its 
own  poor,  but  is  in  the  parieh  of  Bingl*^^ 
which  docs:  Held,  that  the  order  wa*  ifl- 
formal,  bat  tho  sessions  might  amend  it 
The  King  v.  The  Inhahitante  of  BingUy,  Hn 
3  W.  4.  56: 

4.  In  a  notice  of  appeal  against  an  order  for 
stopping  up  a  fobtway  (under  55  G.  3,  c.  6^, 
s.  3),  it  sufficiently  appears  that  the  appel- 
lant is  a  party  aggrieved,  if  it  be  stated  that 
he  and  his  tenants,  occupiers  of  a  farm  and 
lands  near  the  said  way,  and  who  bare  here- 
tofore used,  and  have  a  right  to  use  it,  and 
also  other  persons,  and  the  public  will  be  pat 
to  great  inconvenience. 

The  statute  requires  "ten  days"*  notice  of 
an  appeal  to  the  sessions  against  such  order. 
By  a  rule  of  the  We&t  Riding  sessions,  is 
oases  of  »pp«»l|  "not  otherwise  direotsd  by 
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law,"  **ton  daye* "  notiee  Is  to  l>e  giren,  ex- 
elusiye  of  the  day  of  Dolioe  and  first  day  of 
tho  sessions:  Held,  that  the  statute  meant 
ten  days'  notiee,  one  inclnsive  and  the  other 
ezolttsiTo;  that  the  sessions'  rale  did  not 
apply  to  Uiis  ease,  or,  if  it  were  intended  to 
do  BO,  this  Court  would  use  its  discretionary 
power  of  controlling  the  praetice. 

The  appellant  gave  notice  of  appeal 
against  three  orders,  all  of  the  same  date; 
he  attended  the  clerk  of  the  peace  to  enter 
them,  and  the  entry  was  in  the  following 
form:  A.,  appellant,  against  an  order  of  B. 
and  C,  esquires,  dated,  Ac.  for  stopping  up 
footways  in,  Ac.  He  paid  the  fee  as  upon 
one  sppeaL  At  the  sessions,  the  appellant's 
coansei  being  called  upon  to  elect  which 
appeal  he  would  proceed  with,  prored  his 
notices  upon  one,  which  was  dismissed  on  a 
supposed  defect  of  notice,  and  the  order  con- 
firmed, as  were  the  two  others,  nothing  being 
raid  of  the  appeals  against  these,  to  which 
the  same  objections  would  have  applied. 
On  motion  for  a  mandamus  to  enter  oontinu- 
aoces  and  hear  the  appeals,  it  appearing  that 
the  preliminary  objection  taken  was  un- 
founded, and  that  the  appellant  had  in  reality 
intended  to' enter  his  appeal  against  all  the 
orders,  this  Court  made  the  rule  absolute  as 
to  all  three.  The  King  t.  The  JuUtcet  of 
the  Wen  Biding  of  Yorkahire,  E.,  3  W.  4. 

685 

APPOINTMBNT. 

See  Etidexcb,  6.    Trbasubbb. 

ARBITRAMENT. 

See  MjLSTDAMVBf  2.      PaRTKBRSHIP,  L 

ARREST. 

1.  A  defendant  arrested  on  an  irregular  writ 
de  eontamaee  capiendo,  was  brought  up  by 
habeas  corpus  before  a  judge  to  be  discharg- 
ed. Immediately  after  his  discharge,  and 
before  he  had  time  to  return  home,  he  was 
tfsitt  arrested  on  a  similar  writ  for  Uie  same 
matter:  Held,  that  be  was  protected  from 
arrest  redeundo.  The  second  writ  was  sued 
oQt  of  Chancery  without  any  return  made  to 
the  first :  nevertheless  it  was  held  to  be  ra- 
golar.     The  King  ▼.  Blake,  M.,  3  W.  4. 

856 

2.  The  Court  will  interfere  to  discharge  a  party 
from  arrest,  or  set  aside  the  bail-bond,  where 
it  appears  plainly  on  the  face  of  the  matter, 
that  the  arrest  was  groundless,  but  not  where 
it  would  become  necessary  to  try  the  merits 
of  the  case  on  detailed  and  contradictory 
■tatements  in  several  affidavits. 

It  is  not  sufficient  ground  for  such  inter- 
ference, that  the  defendant,  denying  that  he 
u  iQdebted  and  advancing  a  number  of  facts 
in  support  of  such  denial,  alleges  his  belief 
that  the  action  is  brought  for  the  purpose  of 
obtaining  from  him  by  intimidation  a  release 
of  certain  covenants ;  and  states  that  the 
plaintiff,  or  his  attorney  in  his  presence,  on 
bebg  refused  such  lease  a  week  before  the 
snest,  declared  that  some  strong  measure 
mnst  be  adopted  against  the  defendant. 
Burton  v.  Haworth,  H.,  3  W.  4.  460 

ARREST  OF  JUDGMENT. 
See  AssDMPSiT,  3. 
ASSIGNEES  OF  INSOLVENT  DEBTOR. 
See  FsAoinaiiT  ComrKTAVCB. 


ASSIGNHnZNT. 

See  BANKRUPT,  5. 

ASSIGNMENT  OF  TERM. 

See  Anxcitt,  2. 

ASSIZES. 

See  JUDGMEITT. 

ASSUMPSIT. 
See  PATXK5T  OF  Money  drro  Court. 

1.  In  assumpsit  on  a  special  contract,  and  for 
money  had  and  reoeived,  Ac,  defendant 
pleaded  the  general  issue,  and  to  the  com* 
mon  counts  a  tender ;  and  he  paid  money 
into  Court  upon  «  rule  in  the  common  form, 
not  applying  in  terms  to  any  particular  count : 
Held,  that  such  payment  oonld  not  be  re- 
ferred exclusively  to  the  counts  as  to  which 
a  tender  was  pleaded,  but  that  it  applied  to 
the  whole  declaration,  and  admitted  the 
special  oontraet  Bulwer  v.  Home,  M.,  8  W. 
4.  132 

2.  A.  and  others  were  part  owners  of  a  ship  in 
the  service  of  the  East  India  Company.  B. 
was  managing  owner,  and  employed  C.  as 
his  agent  for  general  purposes,  and  amongst 
others,  to  receive  and  pay  moneys  on  acoount 
of  the  ship ;  and  C.  kept  an  account  in  his 
books  with  B.,  as  suoh  managing  owner.  In 
order  to  obtain  payment  of  a  sum  of  money 
due  from  the  East  India  Company  on  ac- 
oount of  the  ship,  it  was  neoessary  that  the 
receipt  should  be  signed  by  one  or  more  of 
tlie  owners,  besides  the  managing  owner, 
and  upon  a  receipt  signed  by  B.  and  one  of 
the  other  owners,  C.  feoelved  on  account  of 
the  ship  2000<.  from  the  East  India  Com- 

.  pany,  and  placed  it  to  B.'s  credit  in  his  books. 
The  part  owners  having  brought  money  had 
and  received,  to  recover  the  balance  of  that 
account:  Held,  that  C.  had  received  the 
money  as  the  agent  of  B.,  and  was  account- 
able to  him  for  it;  that  there  was  no  privity 
between  the  other  part  owners  and  C.,  and 
consequently  that  the  action  was  not  main- 
tainable. Sime  and  Othere  v.  Brittain  and 
Othere,  M.,  3  W.  4.  375 

3.  Declaration  stated  that  W.  P.  owed  the 
plaintiff  13/.,  and  that  in  consideration  there- 
of, and  that  W.  P.,  at  the  defendant's  request, 
had  promised  defendant  to  work  for  him  at 
certain  wages,  and  also  in  consideration  of 
W.  P.  leaving  the  amount  which  might  be 
earned  by  him  in  the  defendant's  hands,  he 
the  defendant  undertook  and  promised  to 
pay  the  plaintiff  the  sum  of  13/.  Averment, 
that  W.  P.  performed  his  part  of  the  agree- 
ment. Judgment  arrested,  because  the 
plaintiff  was  a  strsnger  to  the  consideration. 
Price  V.  Eneton,  H.,  3  W.  4.  438 

4.  The  solicitor  to  the  assignees  of  a  bankrupt 
received  from  them  a  sum  of  money,  to  be 
applied  in  payment  of  the  costs  of  the  peti- 
tioning creditor,  up  to  the  time  of  the  choice 
of  assignees.  The  solicitor  offered  to  pay 
the  money  on  condition  that  the  bill  should 
undergo  a  subsequent  taxation,  but  to  that 
the  petitioning  creditor  would  not  assent: 
Held,  that  the  latter  could  not  maintain 
money  had  and  received  thereupon  against 
the  solicitor,  though,  after  the  above  offer, 
he  had  authorised  the  solicitor  to  pay  over 
part  of  the  money  in  discharge  of  com- 
missioners' fees.  Baron  t.  Hnehand,  E.,  3 
W.  4.  611 
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5.  A.,  by  pnblio  tdr«rtiMiii«nt,  stated,  that 
whoever  would  give  information  which 
should  lead  to  the  discorerj  of  the  murder 
of  B.  should,  on  conyiotion,  reoetve  a  reward 
of  20/. :  Held,  that  C,  who  gave  each  informa- 
tion, was  entitled  to  recover  the  20/.,  though 
she  was  led  to  inform,  not  by  the  proffered 
reward,  but  by  other  motires.  Williavu  t. 
Carwardint,  £.,  3  W.  4.  621 

6.  An  auctioneer,  employed  by  a  supposed 
executrix,  sold  goods  of  the  testator;  but 
before  payment,  the  real  executrix  claimed 
the  money  from  the  buyer :  Held,  that  the 
auctioneer  could  not  afterwards  maintain  an 
action  against  the  buyer,  though  the  latter 
had  expressly  promised  to  pay  on  being 
allowed  to  take  away  the  goods,  which  he 
did.    JMeikeiuon  T.  iVau/,  E.,  3  W.  4.        038 

7.  Where  a  party  has  employed  two  attorneys, 
partners,  to  manage  a  cause  for  him  in  the 
Palace  Court»  an  action  in  the  common  form 
lies  against  him  at  the  suit  of  both  for  the 
bill  of  costs,  though  one  only  was  an  attor- 
ney of  the  Court,  and  actually  did  the  busi- 
ness there. 

Although  the  client  gare  a  written  re- 
tainer to  the  latter  attorney  only,  and  he 
only  was  mentioned  in  the  rule  for  taxing 
costs,  these  facts  were  held  not  oonclusiye, 
there  being  eridenoe,  aliunde,  of  a  contract 
with  both.  J.  and  B,  Ard^n,  Oenf.,  d:e.  t. 
Tucker,  (?«•#.,  One,  ifrc,  B.,  3  W.  4.         815 

ATTACHMBNT. 
See  Pbaotick,  6. 

ATTESTATION  OF  BOND. 
j^ee  Attornkt,  8. 

ATTESTATION  OF  WILL. 
See  DxTlSB,  2. 

ATTORNEY. 

See  Ettdexce,  5.    Libel.    Practice,  3. 
Warrant  or  Attornkt,  1. 

1.  The  rule  of  Trinity  term,  21  Q.  3,  which 
empowers  the  marshal  of  the  King's  Bench 
to  regulate  the  admission  of  persons  to  visit 
the  prisoners,  does  not  authorize  him  at  his 
pleasure  to  prevent  an  attorney  from  visiting 
his  client  in  the  prison,  but  he  must  have 
some  ground  to  show  for  so  doing,  provided 
the  attendance  of  such  attorney  is  on  the 
client's  business,  and  necessary  to  or  required 
by  him.    Ex  parte  Ifalanl^,  M.,  3  W.  4.  365 

2.  In  an  action  against  attorneys  for  negli- 
gence, it  appeared  that  the  plaintiff  employed 
the  defendants  to  conduct  an  action  for  him 
against  a  surveyor  of  turnpike  roads,  for 
aUeged  tres]:  asses.  The  surveyor  had  seised 
and  impounded  plaintiff's  sheep,  as  having 
been  found  straying  on  the  road :  the  plain- 
tiff regained  possession  of  them,  by  promis- 
ing the  pound  keeper  to  pay  the  proper 
charges,  and  drove  them  home ;  on  the  same 
day  the  surveyor  retook  the  sheep  in  the 
plaintiff's  field,  and  again  impounded  them. 
The  first  and  second  taking  were  in  Surreyt 
but  on  an  intermediate  day  the  sheep  had 
escaped,  and  been  impounded  in  Suteex. 
The  turnpike  act  4  G.  4,  c.  95,  s.  75,  only 
authorises  surveyors  to  impound  sheep  found 
on  a  turnpike  road.  The  general  turnpike 
act  3  0.  4,  0.  126,  s.  147,  (incorporated  in 


the  abore  statute  by  referanee)  rtqmnt  that 
actions  against  any  person  for  aay  (king 
done  %m  pureuance  of  the  act,  ahall  be  com- 
menced within  three  months,  and  the  venae 
laid  in  the  county  where  the  emnmo  of  action 


The  attorneys  commenced  the  action  with- 
in three  months,  and  had  a  declaration  drawn 
by  counsel,  who  returned  it  with  sui  observa- 
tion indorsed,  that  it  would  have  been  pre- 
dent  to  have  joined  two  other  parties.  The 
attorneys  thereupon  (with  the  plaintiff's  s«- 
sent)  discontinued  the  action,  and  brought 
another  after  the  expiration  of  the  three 
months,  laying  the  venue  in  Sueeex.  The 
declaration  was  settled  by  oonnael,  and  the 
case  afterwards  submitted  to  a  apecial  plead- 
er, who  gave  as  his  opinion,  that  the  protect- 
ing clause  of  3  G.  4,  c.  126,  did  not  applj 
to  the  trespass  in  seising  the  sheop  in  the 
plaintiff's  field.  The  plaintiff  want  to  the 
trial,  and  was  nonsuited,  on  account  of  the 
action  being  out  of  time  and  the  venue  in- 
proper,  with  leave  to  move,  which  was  dons 
without  success : 

Held,  that  this  was  not  a  case  of  actka- 
able  negligence  in  the  attorneys. 

Qua>re,  whether  the  surveyor,  in  making 
the  second  seisure,  was  within  the  protectiofi 
of  3  G.  4,  c  126,  as  acting  in  pursuance  of 
that  statute,  or  4  G.  4,  c.  95 :  Held,  that  at 
all  events,  there  was  so  much  doubt  on  this 
point,  that  the  attorneys,  if  mistaken  upon 
it,  were  not  therefore  culpably  negligent 
Kemp  V.  BuH  and  othere,  H.,  3  W.  4^       42i 

3.  An  attorney's  bill  for  buainess  done  in* the 
county  court  is  within  the  statute  2  G.  3,  e. 
23,  s.  23,  and  must  be  delivered  to  the  dieot 
one  month  before  action  brought  | 

A  charge  for  attesting  a  replevin  bond  ii 
a  charge  relating  to  a  suit  in  that  court. 

An  attorney  not  having  delivered  any  bill 
to  his  client  6^ore  action  brought,  but  par- 
ticulars of  demand,  containing  some  taxaUe 
items,  after  action  brought,  cannot  recover 
for  an  item  not  taxable,  if  such  item  be  ia 
respect  of  business  done  or  money  paid  to 
his  client's  use,  in  his  character  of  attorney. 
Wardle  v.  yickoUon,  H.,  3  W.  4.  469 

4.  An  attorney  employed  by  a  party  about  to 
take  the  benefit  of  the  Insolvent  Act,  to  pre- 
pare a  list  of  debts,  which  were  aftervanb 
to  be  inserted  in  the  schedule,  omitted  a  debt 
due  from  the  insolvent  to  himself,  and  sued 
for  that  debt  after  the  party's  discbarge: 
Held,  by  Denman,  C.  J.,  and  Parke,  J.,  that 
this  was  not  such  a  fraud  upon  the  general 
policy  of  the  Insolvent  Act  as  would  bar  the 
action.  Quasre,  whether,  if  he  omitted  tn 
insert  the  debt  in  breach  of  his  daty  to  his 
client,  that  would  be  a  defence  to  an  sction 
brought  by  him  against  the  latter  to  recover 
the  debt,  or  whether  it  would  only  be  the 
subject  of  a  cross  action?  If  a  defence, 
qusBre  whether  or  not  it  should  be  apeciaUy 
pleaded  ?  Howard,  OetU,,  Ome,  dre,  v.  Bar- 
tolowei,  H.,  3  W.  4.  555 

5.  Plaintiff's  attorneys  gave  defendant's  attor- 
neys their  own  undertaking  as  seeoritv  for 
costs ;  tlie  defendant  obtained  a  verdict  and 
died,  and  judgment  was  entered  op  is  his 
name  within  two  terms  :  Held,  that  the  at- 
torney fur  such  deceased  party,  hsriog  a 
claim  against  his  estate  in  respect  of  the 
costs,  might  eoforoe  the  Mcarily  to  satisfy 
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saeh  cUttms,  without  any  scire  ftoiu  huring 
been  sued  oat  by  the  v«non<^  representa- 
tives. Ckawel  V.  Chunellf,  B.,  3  W.  4.  690 
e.  Where  &o  attorney  has  reeeired  money  to 
the  nee  of  his  client,  and  not  aceonnted  for 
it,  and  has  afterwards  become  bankrupt  and 
obtuned  his  certificate,  the  Court  will  not, 
on  motion,  order  him  to  repay  the  money  so 
received,  the  amount  being  a  debt  barred  by 
the  certificate. 

Bat  if  the  attorney  committed  fraud  in 
the  receiving  and  not  accounting,  the  Court, 
in  the  exercise  of  iU  general  jurisdiction 
over  its  officer,  will  enforce  such  payment, 
as  a  modification  of  the  punishment  which 
it  might  otherwise  inflict  for  his  misconduct 

The  case  of  fraud,  however,  ought  to  be 
clear,  and  the  attorney  should  have  notice 
by  the  form  of  the  rule,  that  the  application 
is  of  a  penal  nature.  It  is  not  enough  to 
eall  upon  him  to  show  cause  why  he  should 
not  pay  over  the  money.  In  re  Bonner, 
(r'ejK.,  One,  d:c„  B.,  3  W.  4.  811 

7.  Where  a  party  has  employed  two  attorneys, 
partners,  to  manage  a  cause  for  him  in  the 
Pftlace  Court,  an  action  in  the  common  form 
lies  against  him  at  the  suit  of  both,  for  the 
bill  of  costs',  though  one  only  was  an  attor- 
ney of  the  Court,  and  actually  did  the  busi- 
ness  there. 

Although  the  client  gave  a  written  retainer 
to  the  latter  attorney  only,  and  he  only  was 
mentioned  in  the  rule  for  taxing  costs,  these 
fitcts  were  held  not  conclusive,  there  being 
evidence,  aliunde,  of  a  contract  with  both. 
J.  and  R,  Arden,  Oente.,  &c,  T.  Tucker, 
Gent,  One,  «£c.,  B.,  3  W.  4.  815 

Z.  Ad  agreement  by  an  insolvent  about  to  take 
the  benefit  of  the  act,  with  his  creditor  (his 
attorney),  that  the  claim  of  the  latter  should 
be  omitted  in  the  schedule,  and  that  a  cog- 
Bovit  which  he  held  shall  be  suspended,  and 
revived  after  the  debtor's  dischaage,  was 
held  by  the  Court  of  Exchequer  to  be  fraudu- 
lent, and  the  cognovit  and  judgment  signed, 
sad  iMued  thereupon  after  the  discharge, 
were  set  aside  with  costs.  Tabram,  Gent., 
One,  de.  V.  Freeman,  E.,  3  W.  4.  887 

AUCTION. 

jSee  FEAung,  Statute  of.    Stamp. 

AUCTIONEER. 

See  Assumpsit,  6. 

BAIL  BOND. 
See  AitBKST,  2.    Practicb,  2. 

BANKER. 
See  Check. 
BANKRUPT. 
See  Assumpsit,  3.    Ixdictment,  1. 
1.  It  is  a  good  answer  to  a  plea  of  bankruptcy 
that  the  certificate  was  obtained  by  fraud, 
though  the  enactment  to  that  effect  in  5  G. 
2,  e.  30,  8.  7,  is  not  repeated  in  6  G.  4,  o.  16. 
HomY,  Ion,  M.,  3  W.  4.  78 

1  The  statute  1  W.  4,  o.  7,  s.  7,  exempting 
jndgments  on  cognovit,  and  by  default,  con- 
festion,  or  nil  dicit,  in  any  action  commenced 
adrersely  and  without  collusion,  from  the 
operation  of  s.  108,  of  the  bankrupt  act,  does 
not  extend  to  judgments  on  warrants  of  at- 
torney, though  given  without  collusion  or  in- 


tentioii  of  ftmodulent  prefiBrenee.  And  a 
sheriff  having  seixed  and  sold  goods  on  an 
execution  issued  upon  such  judgment,  and 
paying  over  the  proceeds  after  notice  of  an 
act  of  bankruptcy  committed  by  the  defend- 
ant, is  answerable  to  the  assignees  for  money 
had  and  received.  Oroefield  and  another  v. 
Stanley,^.,  3  W.4.  87 

3.  A  fieri  facias  was  sued  out  on  a  judgment 
entered  up  under  a  warrant  of  attorney,  and 
the  sheriff  seised  the  goods  before  ten  in  the 
forenoon  of  the  13th  of  August,  and  sold  the 
same  ten  days  afterwards.  On  the  13th  of 
October  following,  about  noon,  a  commission 
issued  against  the  defendant,  under  which 
he  was  declared  a  bankrupt :  Held,  first,  that 
the  seizure  of  the  goods  by  the  sheriff  was  a 
sufficient  executing  or  levying,  within  the 
meaning  of  those  words  in  the  statute  6  G. 
4,  c.  16,  s.  81 ;  secondly,  that  more  than  two 
calendar  months  had  elapsed  between  the 
execution  and  the  issuing  of  the  commission ; 
thirdly,  that  although  the  execution  issued 
on  a  judgment  entered  up  in  pursuance  of  a 
warrant  of  attorney,  yet,  having  been  execu- 
ted more  than  two  months  before  the  issuing 
of  the  commission,  it  was  protected  bv  s.  81, 
and  not  taken  out  of  that  section  by  the  pro- 
viso in  s.  108.  Semble,  that  that  proviso 
only  applies  to  executions  executed  within 
two  calendar  months  before  the  issuing  of  a 
commission.  Godeon  v.  Sanctuary,  M.,  3 
W.  4.  256 

4.  The  Stat  6  G.  4,  c.  16,  s.  127,  which  vests 
in  assignees  the  future  effects  of  a  bankrupt 
who  hml  before  been  bankrupt,  or  taken  the 
benefit  of  an  insolvent  act,  and  has  not  paid 
15«.  in  the  pound  under  the  subsequent  com- 
mission does  not  apply  to  a  bankrupt  who 
had  obtained  his  certificate  under  such  subse- 
quent commission,  before  the  statute  passed ; 
and,  therefore,  where  A.,  after  being  dis- 
charged under  an  insolvent  act,  had  a  com- 
mission of  bankrupt  issued  against  him,  and 
obtained  his  certificate  before  the  passing  of 
the  6  G.  4,  c.  16,  but  did  not  pay  Ids.  in  the 
pound,  and  he  was  afterwards  sued  on  a  bond 
executed  before  his  discharge  under  the  in- 
solvent act,  but  not  inserted  in  his  schedule, 
it  was  held  that  his  certificate  did  not  bar 
the  action.     Careir  v.  Edwarde,  M.,  3  W.  4. 
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5.  A.,  who  resided  at  Liverpool,  was  in  the  habit 
of  making  consignments  of  goods  to  B.,  his 
agent  in  South  America,  for  sale,  on  the  faith 
of  and  against  which  consignments,  A.  drew 
bills  proportioned  to  their  amount,  to  bo 
paid  by  the  agent  out  of  the  proceeds  ;  and 
the  bills  were  negotiated  by  the  indorsements 
of  C,  A/s  correspondents  in  London.  Some 
of  the  bills  so  indorsed  were  refused  accept- 
ance by  the  agent  C,  on  receiving  infor- 
mation that  they  had  been  so  dishonored, 
requested  that  A.  would  order  his  agent,  in 
case  he  did  not  pay  his,  A.'s,  drafts,  immedi- 
ately, to  hand  over  to  C.'s  agent  such  pro- 
perty as  he  had  of  A.'8  of  an  equivalent  value 
to  the  bills  that  should  not  be  paid  by  him. 
A.  agreed  to  do  so,  but  became  bankrupt  be- 
fore his  order  to  transfer  the  goods  reached 
South  America :  Held,  that  the  bargain  be- 
tween A.  and  C.  did  not  operate  as  a  legal  or 
equitable  assignment  of  the  property  in  A.'s 
goods,  held  by  B.  his  agent,  but  that  they 
remained  the  property  of  A.  at  the  time  of 
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his  banknipicj,  and  pawed  to  bis  araigneef . 
Carvaiho  ▼.  Bum,  H.,  3  W.  4.  383 

6.  A  tradesman  undertook  to  do  work  opon  an 
article  delivered  to  him,  for  a  person  to 
whom  be  was  indebted,  and  it  was  agreed 
that  the  work  should  be  paid  for  in  ready 
money.  He  afterwards  became  bankrupt: 
Held,  that  the  act  6  G.  4,  c  16,  s.  50,  (which 
prorides  for  the  setting  off  of  cross  demands 
where  there  has  been  mutual  credit  between 
the  bankrupt  and  a  party  claiming  on  his 
estate)  did  not,  in  this  case,  render  the  as- 
signees liable  in  trover  for  refusing  to  delirer 
such  articles  to  the  creditor  on  his  offering  to 
set  off  the  price  of  the  work  against  his  own 
demand.  Clarke  and.  Other$  t«  Fell  and 
Another,  H.,  3  W.  4.  404 

7.  The  act  1  A  2  W.  4,  e.  53,  s.  42,  does  not 
give  validity  to  commissions  of  bankrupt 
founded  on  concerted  acts  of  bankruptcy; 
and,  therefore,  the  execution  of  a  deed,  where- 
by a  trader  assigns  all  his  property  to  a  trus- 
tee for  the  benefit  of  his  creditors,  is  not  an 
act  of  bankruptcy  sufficient  to  support  a  com- 
mission founded  on  the  petition  of  a  creditor, 
who  was  either  party  or  privy  to  such  deed. 
MarehaU  ▼.  Barkworth,  U.,  3  W.  ^  508 

8.  After  the  bankruptcy  of  one  of  two  partners, 
the  solvent  partner,  thinking  the  firm  capa- 
ble of  paying  debts,  continued  the  business, 
and  paid  partnership  money  into  a  banker's 
to  be  applied  in  discharge  of  running  bills 
of  the  firm  payable  at  the  bank ;  and  it  was 
80  applied :  Held,  that  this  payment  having 
been  made  bona  fide,  and  without  any  con- 
templation of  bankruptcy  by  the  solvent 
partner,  was  valid  at  law.  The  assignees 
and  the  solvent  partner  afterwards  opened  a 
fresh  account  at  the  bank,  and  paid  in  900^. 
to  discharge  a  debt  on  the  old  account,  which 
carried  interest.  The  second  partner  became 
bankrupt:  Held,  that  the  assignees  of  the 
two  could  not  recover  this  last  sum.  Wood- 
bridge  V.  Swantif  E.,  3  W.  4.  633 

9.  A  bankrupt  made  a  purchase  of  timber  by 
two  agreements,  one  before  and  on'e  after  the 
act  of  bankruptcy,  and,  after  the  act  of  bank- 
ruptcy, received  part  of  the  timber  without 
paying  for  it,  but  was  entitled  to  receive  the 
remainder  without  giving  security  for  the 
whule.  After  the  act  of  bankruptcy  the  de- 
fendant became  security,  and  purchased 
from  the  bankrupt  the  benefit  of  the  contract,* 
which  purchase  was  recited  in  the  instru- 
ment by  which  the  defendant  became  secu- 
rity. The  bankrupt  afterwards  agreed  with 
the  defendant,  that  he,  the  bankrupt,  would 
pay  the  money  due  to  the  vendor  for  the  tim- 
ber purchased  by  the  first  agreement  and  in 
part  received,  and  should  be  entitled  to  re- 
tain the  timber  so  purchased.  The  bankrupt 
then  delivered  money  and  bills  to  the  de- 
fendant, to  be  paid  to  the  vendor  for  the 
timber  first  purchased.  The  defendant 
paid  the  cash  to  his  own  bankers,  and  in- 
dorsed the  bills  to  them ;  and  afterwards 
paid  the  amount  of  the  cash  and  of  the  bills 
to  the  vendor,  by  a  single  draft  on  those 
bankers.  After  this  the  commission  is- 
sued. 

Held,  that  the  defendant  was  not  liable  to 
repay  the  cash  to  the  assignees,  nor  to 
indemnify  the  bankrupt's  estate  against  the 
bills ;  for  the  defendant  was  the  mere  agent 
of  the  vendor,  and  neither  the  cash  nor 


Ui«  proceeds  of  the  bills  oonld  have  b««a 
recovered  back  from  him,  the  traosac- 
tion  on  his  part  being  a  bona  fide  one,  pro. 
teoted  by  6  G.  4,  c  16,  s.  82.  Shaie  and 
Othert,  Aeeigneea  of  JRickard  BatUy  v.  Thh 
mae  Batley,  £.,  3  W.  4.  Sol 

10.  A  trader,  conveying  away  property  to  svk 
an  extent  as  will  prevent  him  from  coctlDs. 
ing  his  business,  and  render  him  iafiokeBt, 
commits  an  act  of  bankruptcy.  Bat  tbwe 
who  rely  upon  such  act  of  bankmptcj  on  a 
trial,  must  shew  that  it  was  calculated  t9 
have  the  alleged  effect  by  evidence  of  ikt 
general  state  of  the  party's  affairs  at  the  Umi 
of  such  conveyance. 

It  is  not  sufficient  to  prove  that  the  tradfr 
under  poouniary  pressure,  disposed  of  stmt 
article  essential  to  the  carrying  on  of  hu 
business,  as  that  a  miller,  by  bill  of  eals, 
transferred  his  wagon  and  horses  to  s  ck- 
ditor  who  had  arrested  him.  Wedge  t.  3Vv- 
ijfn,  B.,  3  W.  4.  &;i 

BANNS. 
See  Mabbiagb. 

BASTABD. 
See  Seitlbvbst  bt  Bastabdt. 

BILL  OP  EXCHANGE. 

1.  A  defendant,  prosecuted  by  parish  offieen 
for  disobeying  an  order  of  maintenance,  vi* 
convicted  and  sentence  deferred  by  theCaart, 
with  a  view  to  an  arrangement:  in  the  mfsc- 
time  he  was  committed  to  prison,  sad  tbe 
officers  demanded  of  him  a  sum  eonsiderablj 
exceeding  the  amount  of  maintenance  ds(, 
but  part  of  which  was  to  cover  costs.  A.  p&i^ 
part,  and  gave  a  note  for  the  remaiader;  U 
was  then  brought  before  the  Court,  ficed  li^ 
and  discharged.  It  did  not  appear  wbetber 
or  not  the  particulars  of  the  arraDgemat 
were  communicated  to  the  Court,  but  A. 
made  no  complaint  when  brought  ap.  h 
an  action  afterwards  brought  upon  the  note : 

Held,  that  no  irregularity  appeared  in  tb« 
compromise,  and  that  the  note  wsfle^I- 
A'lVJfe  V.  Strichcood,  3  W.  4.  411 

2.  "  Received  and  borrowed  of  A.  B.  SO^, 
which  I  promise  to  pay  with  interest  at  the 
rate  of  5/.  per  cent  I  also  promise  to  pa; 
the  demands  of  the  sick  club  at  H.ifl  psrt  of 
interest  and  the  remaining  stock  and  iotercft 
to  be  paid  on  demand  to  the  said  A  B.  Wit- 
ness my  hand,  Ac.  C.  D." 

This  is  not  a  promissory  note.  Bolton  r. 
Dugdale,  E.,  3  W.  4.  618 

3.  In  assumpsit  on  a  bill  of  exchange  dravo 
upon  **  P.  P.  No.  6.  Budge  Row,'*  and  acccpi- 
ed  by  him,  an  averment  that  the  bill,  vhes 
due,  was  presented  and  shewn  to  P.  P-  ^^^ 
payment,  is  supported  by  proof  that  the  bold- 
er went  to  6  Budge  Row  to  present  it,  bst 
found  the  house  shut  up,  and  no  one  there. 
And  notice  may  be  given  to  the  drawers  on 
the  day  of  such  dishonour,  as  in  the  csf*  ^ 
an  actual  refusal  to  pay.  Hine  v.  AIUI}Ij  K^ 
3W.4.  .62i 

BILL  OP  MIDDLESEX. 
See  Practicb,  1. 

BOARD  OP  CONTROL. 
See  Maxdabus,  4. 


Index. 


393 


BOND. 
See  ExicuTOB,  3. 

BOOKS. 

See  Etidkncb,  4. 

BRIDGE. 

Se€  Insictxeitt,  3.    Toll. 

BROKER. 

A  stock-broker  ia  a  broker  within  the  6  Ann.  o. 
10,  and  57  G.  Z,  e.  Iz.,  and  liable  to  the  pen- 
alty imposed  by  the  latter  statute  for  acting 
as  a  broker  without  haying  been  admitted 
by  the  Court  of  Mayor  and  Aldermen  of 
London,     darker.  Powell,^.,  A  Yf.  4.    846 

BUTCHER. 

See  Market. 

BY  LAW. 

See  Mardavvb,  3. 

CASE  AND  TRESPASS. 

See  Plsadxhg,  4. 

CBRTIEICATE. 

SmApothecart,  1,  2.    Bankrupt^  1,  4.   Set- 

tlkmeht  bt  apprenticeship,  2. 

CHECK. 

By  the  usage  in  the  city  of  London,  a  person 
receiylng  a  check  with  his  bankers  name 
written  across  it,  pays  it  in  at  the  bankers, 
and  the  banker,  if  he  reoeires  it  in  time  pre- 
lents  it  at  the  clearing-house,  and  obtains 
payment  the  same  day.  A  debtor  paid  bis 
creditor  by  a  crossed  check,  and  the  latter 
on  the  same  day,  transmitted  it  to  his  banker. 
The  banker  negligently  (as  was  alleged) 
omitted  to  present  it  at  the  clearing-house 
in  time  for  that  day  (when  it  would  have 
been  paid),  and  on  the  next  it  was  dishonour- 
ed, the  firm  on  which  it  was  drawn  baring 
stopped  payment : 

Held  that  the  supposed  negligence  of  the 
banker,  thought  it  might  render  him  liable 
to  his  customer,  did  not  discharge  the  drawer; 
the  holder  of  the  check  being  entitled  by 
the  general  law,  to  present  it  the  day  after 
he  receives  it;  and  no  custom  of  the  city 
being  proved,  as  between  debtor  and  credi- 
tor, that  a  crossed  check,  if  received  by  the 
latter,  and  sent  by  him  to  his  banker  in  suf- 
ficient time,  must  be  cleared  the  same  doy. 
Boddington  and  Another  ▼.  SchUnker,  E.  3 
W.4.  762. 

CLERGYMAN. 

See  Pexal  Action. 

COLLATERAL  FACT. 

See  Etidence,  1. 

COMMENCEMENT  OP  ACTION. 

See  Attorney,  2.    Ejectkent,  1. 

COMMITMENT. 

See  Otbreeeb.  Pawnbroker. 

The  5  6.  4,  c.  18,  s.  2,  reciting  that,  by  some 
acts,  penalties  or  sums  of  money  are  to  be 
recovered  before  a  justice,  and  he  is  autho- 
riced  to  issue  his  warrant  for  levying  the 
9ftme  by  distress,  but  no  further  remedy  is 
provided  in  case  no  sufficient  goods  can  be 
found,  enacts,  that  whenever  it  shall  appear 
to  such  justice  that  the  party  has  not  suffi- 


cient goods  whereon  to  levy,  it  shall  bo  law- 
ful for  such  justice  to  issue  forth  his  war- 
rant for  committing  such  offender  to  the 
common  gaol  for  any  term  not  exceeding 
three  calendar  months,  unless  the  sum  ad- 
judged to  be  paid,  and  costs,  shall  be  sooner 
paid :  provided  always,  that  the  amount  of 
such  costs  shall  be  specified  in  such  warrant 
of  commitment: 

Held,  that  such  warrant  of  commitment 
must  be  in  writing;  and  that  the  detention 
of  such  party  without  such  written  warrant, 
cannot  be  justified  for  any  longer  time  than 
is  necessary  for  making  it  out  Hutchineon 
V.  Lowndee  and  Other§f  M.,  3  G.  4.  118 

COMPENSATION. 

See  Eyidencb,  3.    Mandamus,  5^  6^  7. 

COMPROMISE. 

See  Bill  or  Exchanob,  1. 

COMPUTATION  OP  TIME. 

See  Appeal,  4.    Bankrupt,  3. 

CONCERTED  ACT  OP  BANKRUPTCY. 

See  Bankrupt,  7. 

CONDITION. 
See  Pleading,  7. 
CONDITION  PRECEDENT. 
See  Treasurer. 
CONSIDERATION. 
See  Assumpsit,  3. 
CONSOLIDATED  ACTIONS. 
See  Practice,  8. 
CONTEMPT  OF  COURT. 
See  Practice,  2. 
CONVICTION. 
See  Bill  of  Exchange,  1. 
The  Stat  15  Ric.  2,  o.  2,  gave  justices  a  sum- 
mary jurisdiction  to  convict,  on  their  own 
view,  for  a  forcible  detainer  after  a  forcible 
entry. 

The  Stat  8  Hen.  6,  c.  9,  recites  that  tha 
Stat  15  Ric.  2,  c.  2,  did  not  extend  to  en- 
tries in  tenements  in  peaceable  manner,  and 
after  holden  with  force,  and  then  enacts, 
that  that  statute  should  be  duly  executed, 
and  if  from  henceforth  any  doth  make  any 
forcible  entry  in  lands,  Ac.  or  them  do  hold 
forcibly  after  complaint  thereof  made  within 
the  same  county  where  such  entry  is  made 
to  the  justices  of  the  peace,  that  they  should 
cause  the  statute  duly  to  be  executed : 

Held,  that  this  statute  was  intended  to. 
give  a  summary  jurisdiction  in  oases  of 
^rcible  detainer  lU^ter  an  unlawful  entry; 
and  that  a  conviction  by  justices  on  that 
statute,  merely  stating  an  entry  and  a  forci- 
ble detainer,  was  insufficient  The  King  r. 
Oakley  and  Othere,  M.,  3  W.  4.  307 

COPYHOLD. 
See  Devise,  2.    Evidence,  9. 

CORPORATION. 

See  Annuity,  1.    Mandamus,  3.    Settlement 

BT  Apprenticeship,  4. 

1.  In  quo  warranto  for  usurping  the  office  of 
alderman  and  justice  of  peace  of  the  city  of 
Norwich,  the  plea  set  out  a  charter  of  Car. 
2,  granting,  among  other  things,  that  all  the 
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aldermen  of  tbe  eitj  who  bad  borno  the 
office  of  mayor,  so  long  aa  they  should  eon- 
tinue  in  their  public  offices,  should  be  jus- 
tices of  the  peace  of  the  same  city;  that 
the  defendant  was  duly  elected  an  alderman, 
and  still  was  alderman :  and  that  he  became 
mayor,  and  thereby  afterwards  became  jus- 
tice. Replication,  that  the  defendant  being 
such  alderman  and  justice,  was  duly  ap- 
pointed to  be  treasurer  of  the  county  of  the 
city  of  N.,  and  gave  such  security  to  the 
mayor  and  recorder,  being  justices  of  the 
peace  for  the  said  city,  as  in  that  behalf  re- 
quired, and  accepted,  and  took  on  himself 
tiie  office  of  treasurer,  and  entered  on  the 
discharge  of  the  duty  of  his  office,  which 
offices  of  alderman  and  justice,  and  of  trea- 
surer, were  incompatible  with  each  other, 
whereby  the  defendant  vacated  the  offices 
of  justice  and  alderman,  Ac.  Rejoinder, 
that  the  defendant  did  not  give  such  secu- 
rity :  Held,  on  demurrer,  that  the  rejoinder 
was  bad,  as  tendering  an  immaterial  issue : 

Held,  secondly,  that  the  replication  was 
bad,  beoause  the  acceptance  by  a  person 
holding  a  corporate  office,  of  anotiier  in- 
compatible office  not  corporate,  did  not  ope- 
rate as  an  absolute  aroidance  of  the  corpo- 
rate office,  though  it  might  be  ground  of 
amotion;  and  that  acceptance,  of  an  in- 
compatible office,  does  not  operate  as  an 
absolute  avoidance  of  a  former  office,  in  any 
case  where  the  party  could  not  direst  himself 
of  that  office  by  his  own  act,  and  without 
the  concurrence  of  another  authority  to  his 
resignation  or  amotion,  unless  such  authority 
be  privy  and  consenting  to  the  second 
appointment 

Held,  also,  that  the  defendant,  as  long  as 
he  was  an  alderman  and  justice  of  peace  of 
the  city  of  N.,  was  not  a  person  capable  of 
being  appointed  county  treasurer.  The 
King  V.  John  Patleton,  M.,  3  W.  4.  9 

2.  By  charter  of  Car.  2,  there  were  to  be  in 
the  borough  of  8.,  a  mayor,  aldermen,  and 
twenty-four  capital  burgesses.  On  the  death 
or  removal  of  an  alderman,  the  mayor  and 
aldermen,  or  the  greater  part  of  them,  were 
to  elect  a  capital  burgess  to  supply  his  place, 
when  a  capital  burgess  died,  Ac.  the  mayor, 
aldermen,  and  other  capital  burgesses,  or 
the  greater  part  of  them  were  to  elect  a 
successor  from  among  the  inhabitants  and 
burgesses,  and  the  mayor  was  to  be  annually 
elected  on  a  certain  day  6y  the  burgeetet  of 
the  taid  borough,  or  the  greater  number  of 
them,  with  the  consent  of  twenty-four  free- 
'  holders  and  inhabitants  to  be  chosen  as 
directed  by  the  charter.  In  practice,  the 
mayor  had  always  been  elected  by  the  capi- 
tal burgesses  only.  At  the  election  of 
mayor  on  the  charter-day  in  1832,  there 
was  not  a  majority  of  the  number  of  twenty- 
four  capital  burgesses  present,  and  no  other 
burgesses  attended. 

Held,  that  this  did  not  avoid  the  election ; 
for  that  the  word  "  bnrgeases"  in  the  charter, 
(where  it  treated  of  the  election  of  mayor,) 
could  not  be  construed  to  mean  capital 
burgesses :  that  the  right  of  election  did  not 
devolve  upon  the  body  of  capital  burgesses 
by  the  mere  forbearance  of  the  other  bur- 
gesses to  interfere,  and  that  the  capital 
burgesses,  in  electing  the  mayor,  acted  in 


the    capacity  of  burgesses   merely.     The 
King  V.  GokUmith,  B.,  3  W.  4.  m 

3.  On  motion  for  a  quo  warranto  informatioD, 
an  affidavit  stating  the  relator's  iDfonnitidH 
and  belief,  that  the  officer  was  elected  at  t 
court  held  on  a  certain  day,  and  there  vt5 
not  at  the  court  where  he  was  elected  as 
aforesaid,  a  proper  number  of  electors  pre- 
sent, is  answered,  if  it  be  sworn  that  there 
was  a  proper  number  of  eleeton  at  the 
court  held  on  the  specified  day,  and  that  the 
officer  was  not  elected  at  that  eoort  The 
officer  is  not  bound  to  answer  for  the 
proceedings  of  any  other  day  than  that 
specified  by  the  relator.  Bex  v.  Bofftf  £^ 
3  W.  4.  m 

COSTS. 
See  pRAcncx,  8. 

COUNTY  COURT. 
See  Attobvet,  3. 

COVENANT. 
See  LAin>i/>BD  avd  Tskant,  2. 

CRIMINAL  INFORMATION. 
See  Etidbhcb,  II. 
A  motion  for  a  criminal  information  agaiDsi  i 
person  who  is  not  charged  as  a  magistntt 
or  public  officer,  may  be  made  later  thn 
the  second  term  after  the  alleged  offence,  if 
it  be  shewn  that  the  prosecutor  did  not  koov 
of  the  fact  in  time  to  make  an  earlier  appli- 
cation. Jtex  v.  JoUie  and  Another,  £..  3 
W.4.  S6: 

CUSTOM. 
See  Check.    Mabket. 

DEED. 
See  AifiTuiTT,  1.     BAincBrPT,  7. 

R.  L.  granted  by  deed  to  the  abbot  and  monks 
of  S.  the  pasture  called  Brandwood  to  M 
their  animals,  and  that  the  grantees  should 
have  in  that  pasture  100  cows.  By  deed  of 
the  25  Edw.  3,  reciting  the  former  grutt 
Henry,  Duke  of  Lancaator,  the  then  ovoer 
of  the  fee,  released  to  the  abbot  and  noEki 
and  their  successors  for  ever,  all  the  right 
and  claim  which  belonged  to  him  and  bis 
heirs  by  any  title  in  the  pasture  aforej«><l* 
and  that  it  might  be  lawful  for  the  abbot 
and  convent,  and  their  successors,  to  in- 
close the  said  pasture,  and  to  reduee  it  J^ 
cultivation,  or  to  make  any  other  pro^t 
thereof  at  their  free  will,  without  coDt^adi^ 
tion  or  impediment,  saving  to  the  ^"^tor 
and  his  heirs  their  right  to  hunt  Oa 
ejectment  brought  to  recover  the  lands,  u 
part  of  the  waste  of  a  manor  beloDgio;  to 
the  duchy  of  Lancaster,  the  aboTe  deedi 
were  proved,  and  it  appeared  that,  «  ^ 
back  as  living  memory  went,  rigbti  of 
ownership,  inconsistent  with  the  allef^ 
title  in  respect  of  the  duohy,  had  been 
exercised  over  the  lands ;  and  thej  bw 
been  inclosed  sixteen  years :  Held,  that  the 
abbot  and  monks  were  to  be  presamcd  to 
have  been  in  possession  at  the  time  of  ti« 
second  deed,  and  that  it  operated  ^  * 
conveyance  of  the  soil  by  way  of  relew*. 
though  there  were  not  words  to  make  'i 
Operate  as  a  feoffment  with  livery  of  «>«"*• 
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Doe  dem.  Iharden  «md  Otkert  t.  Jfadm,  E., 
3  W.  4.  880 

DEMOLITION  OP  A  DWELLING-HOUSE. 
See  Etidikcb,  3. 
DEMURRER. 
See  PLBADiira,  i. 
DEVISE. 
See  FiNB,  1. 
1.  Testator,  after  premising  that  shoald  his 
daughter  die  anmarried  ho  would  not  have 
bis  estate  sold  or  frittered  away  after  her 
decease,  or  left  to  any  body  who  would  not 
reside  on  it,  but  that  it  should  be  entailed, 
and  residence  be  made  the  absolute  ground- 
work of  such  entail;  devised  all  his  real 
estate  to  trustees  and  their  heirs :  **  But  to 
permit,  nevertheless,  my  daughter  6.  J.  not 
only  to  receive  the  rents  and  profits  thereof 
to  her  own  use,  or  to  sell  or  mortgage  any 
part,  but  also  to  settle  on  any  husband,  she 
may  take  the  same  or  any  part  thereof  for 
life,  should  he  survive  her,  but  not  without 
his  being  liable  to  impeachment  for  waste, 
or  Dou-residence,  or  neglecting  necessary 
repairs.  But  ekould  my  daughter  have  a 
<kild,  I  devise  it  to  the  use  of  eueh  ehUd, 
from  and  after  my  daughter's  decease,  with 
a  reasonable  maintenance  for  the  education, 
Ic,  of  such  child  in  the  meantime.  Should 
none  of  these  oases  happen,"  he  then  de- 
vised the  estate  after  his  daughter's  decease 
to  trustees  to  preserve  contingent  remainders 
for  the  use  of  his  nephew,  on  condition  of 
reaidenee,  or  of  giving  security  for  his  resi- 
dence when  of  age,  if  he  should  be  a  minor, 
when  the  remainder  vested.  There  were 
other  remainders  over.  He  added,  that  he 
did  not  will  to  restrain  his  daughter  as  a 
tenant  for  life,  but  that  in  case  of  misoon- 
duet  in  any  of  the  remainder  men,  she 
ni^ht,  by  the  advice  or  consent  of  the 
tnidtees,  set  aside  such  a  one  by  her  will. 
He  further  added,  "  1  recommend  it  to  my 
dsnghter,  for  want  of  issue  to  herself,  not  to 
leave  in  legacies  above  600/.  and  that  out 
of  my  eharge  on  N.,  which  I  have  also 
trticled  for,  and  entail  the  rest  for  the 
farther  support  of  this  house." 

Held,  that  the  word  "child"  in  this  de- 
Tise  was  nomen  collectivum;  that  the 
daughter  took  an  estate  tail ;  that  the  estate 
daring  her  life  and  after  her  decease  were 
sot  of  different  qualities,  and  therefore  that 
t  recovery  suiTered  by  her  after  the  testator's 
desth,  was  valid.  Doe  dem.  Jonee  and  Othera 
T.  Daviee,  M.,  3  W.  4.  43 

2*  At  a  court  baron  C.  surrendered  copyhold 
premises  to  the  use  of  J.  H.  for  life,  and 
&fter  his  decease  to  the  use  of  such  person 
ud  for  such  estate  as  J.  H.  should  by  will, 
attested  by  three  witnesses,  appoint ;  and  in 
default  of  tueh  appointment  to  the  use  of 
the  heirs  and  assigns  of  J.  H.  for  ever. 

J.  H.  was  admitted  on  such  surrender  and 
•ftenrards  by  will,  attested  by  two  witnesses 
«Bly,  devised  the  premises  to  W.  and  J.,  and 
died  without  having  made  any  other  surren- 
der or  will :  Held,  that  although  the  will  at- 
tested  by  only  two  witnesses  was  not  a  good 
execution  of  the  power  given  to  J.  H.  by  the 
furender,  it  operated  on  the  reversion  vested 
in  him  io  default  of  appointment,  and  that 
the  want  of  a  suirender  to  the  ue  of  such 


will  was  cured  by  the  65  0.  3,  o.  192.    l>o« 
d.  Biekman  v.  Hickman,  M.,  3  W.  4.  56 

3.  Testator  devised  to  J.  T.  his  messuage  or 
dwelling-house,  and  mill,  with  the  gardens 
and  cottage  adjoining,  with  the  mill  pond, 
rights,  and  privileges  thereto  belonging :  and 
also  his  messuage  the  Ark  Cottage,  garden, 
and  lands  at  Shatterwell,  in  Wincanton, 
rented  by  Mrs.. Sly  and  others ;  and  his  mes- 
suage, dweUing-house,  shop,  garden,  and 
orchard  at  Whitehall,  in  Wincanton  afore- 
said, rented  by  A.  B.  and  others,  with  their 
respective  appurtenances.  He  also  devised 
to  J.  T.  his  orchard  by  the  side  of  the  river 
in  W.,  near  the  foregoing  premises,  for  all 
his  (testator's)  estate  and  interest  therein, 
charged,  nevertheless,  as  to  the  whole  of  Uie 
premises,  with  the  payment  of  500^.  to  his 
executors,  in  aid  of  and  towards  his  residu- 
ary personal  estate. 

In  ejectment  by  the  devisee,  to  recover 
certain  lands  called  ShatterweU  Close,  as  part 
of  the  lands  intended  by  the  testator  to  pass 
by  the  above  devise,  it  was  proved  by  the 
defendant  that  the  testator  was  entitled  to 
the  following  premises  at  ShatterweU  in 
Wincanton. 

The  principal  messuage  and  two  closes  of 
land  rented  by  Mrs.  S. 

The  Ark  Cottage,  occupied  by  P.,  and  the 
garden  rented  by  W.  L. 

The  messuage,  garden,  and  orchard  caUed 
Whitehall,  rented  by  A.  B.  and  C.  D.,  and 
Motion's  Orchard,  described  in  the  will  as 
the  little  orchard,  occupied  by  the  testator 
himself. 

These  premises,  with  the  .exception  of  Mo- 
tion's orchard,  were  conveyed  to  the  testa- 
tor in  1828,  by  one  conveyance,  and  were 
therein  described  to  comprise  a  messuage. 
Ark  Cottage,  a  garden,  and  closes  by  name, 
formerly  in  the  occupation  of,  Ac,  but  then 
untenanted;  and  also  a  messuage  oaUed 
Whitehall,  with  a  garden  and  orchard  rented 
by  A.  B. 

Motion's  Orchard  was  purchased  by  the 
testator  in  1827,  before  which  time  it  had 
been  united  with  the  foregoing  premises,  in 
the  possession  of  one  person. 

The  testator,  in  1824,  purchased  other  pre- 
mises in  Shatterwell,  and  at  the  date  of  his 
will,  and  of  his  death,  their  situation  was  as 
follows:  Shatterwell  Close  was  rented  by 
W.,  with  several  other  closes,  at  the  rent  of 
170/.  per  annum.  An  orchard,  called  Cold 
Bath  Orchard,  was  also  rented  by  W.,  but 
under  a  separate  rent.  A  messuage  adjoin- 
ing was  rented  by  the  said  W,  L.,  and  Lewis's 
orchard  was  occupied  by  the  testator  him- 
self. No  part  of  the  premises  purchased  in 
1828  had  ever  been  let  with  any  part  of  the 
premises  purchased  in  1824,  except  the  gar- 
den rented  by  W.  L. ;  and  all  these  latter 
premises  were  separated  from  the  former  by 
a  lane,  from  which  there  was  no  entrance  to 
Shatterwell  Close  :  Held,  thataU  these  foots 
were  admissible  in  evidence  but  that  they 
Taised  no  ambiguity  as  to  the  meaning  of  the 
devise  of  the  meMiiaye,  the  Ark  Cottage,  gar- 
den and  lande  at  Shatterwell,  in  Wincanton, 
rented  by  Mr;  Sly  and  othere,  that  being  suf- 
ficiently explicit  to  pass  all  the  lands  of  the 
testator  situate  at  Shatterwell  in  Wincanton, 
rented  by  any  tenant  Doe  d.  Tempkman  v. 
Martin  and  Richard;  K,  3  W.  4.  771 
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4.  Testator  by  wiU,  dated  April,  1827,  after  ed- 
vising  his  doses,  lands,  hereditaments,  and 
real  estates  at  H.,  in  the  occupation  of  J.  W., 
to  the  use  of  P.  R.,  his  heirs  and  assigns  for 
erer,  densed  his  messuage  or  tenement, 
eloaet,  lands,  hereditaments,  and  real  estates 
situate  at  Kirton,  which  were  then  in  the 
occupation  of  J.  A.,  and  aUo  the  eUue  in  Kir- 
ton aforeaaid,  then  in  tht  oecupaiion  of  the 
Mid  J.  W.f  to  the  use  of  his  great  nephew  J. 
R.,  his  heirs  and  assigns  for  ever.  At  the 
time  of  making  this  and  the  next  mentioned 
will,  and  of  the  testator's  death,  J.  W.  oeeu. 
p(ed  two  doses  in  Kirton,  as  tenant  to  the 
testator. 

In  1825  the  testator  had  made  another  will, 
whereby  he  devised  **  the  dose  in  K.,  occu- 
pied by  J.  W.,"  to  certain  persons,  in  trust 
for  his  great  nephew  J.  R.,  when  he  should 
attain  &e  age  of  twenty-three  years.  The 
attorney  who  made  that  will,  stated  he  re- 
ceived instructions  in  writing  fh>m  the  tes- 
tator, to  give  to  J.  R.  all  the  lands  in  Kirton, 
occupied  at  that  time  by  J.  W.,  but  received 
also  verbal  instructions,  whereby  the  testator 
described  the  land  in  the  occupation  of  J.  W. 
a§a  eiote:  that  the  testator  not  being  cer- 
tain what  land  J.  W.  occupied,  inquiry  was 
made  of  a  person  supposed  to  know,  who 
stated  to  the  witness,  in  the  presence  of  the 
testator,  that  it  was  all  in  one  close ;  and 
that  the  witness,  in  consequence  of  that 
information,  so  described  it  in  the  will  of 
1825: 

Held,  that  from  the  use  of  the  word  clote» 
in  other  parts  of  the  will  of  1827,  the  word 
dose  in  the  devise  of  J.  R.  must  be  construed 
in  its  ordinary  sense  as  denoting  ah  inclosure, 
and  as  the  parol  evidence  shewed  that  the 
testator  had  two  closes  in  Kirton  in  the  occu- 
pation of  J.  W.,  it  was  uncertain  which  was 
intended,  and  in  the  absence  of  the  evidence 
as  to  the  former  will,  the  devise  would  have 
been  void  for  uncertainty. 

Secondly,  assuming  that  this  evidence  was 
admissible,  (which  was  very  doubtful,)  that 
did  not  remove  the  ambiguity;  but  left  it 
uncertain  what  the  testator  intended  to  pass 
under  the  name  of  "  the  close  in  K.  in  the 
occupation  of  J.  W.,"  and  consequently  that 
the  devise  was  at  all  events  void  for  uncer- 
tainty.    Itickardaon  v.  Watton,  £.,  8  W.  4. 
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DISCHARGE. 

See  Arrest,  1,  2. 

DISCONTINUANCE. 

See  FlHB. 

DISPENSATION. 

See  Settlement  by  Hirino  ahd  Servicb. 

DISTRESS. 

See  AcTiOH  dm  the  Case,  2.    4.  CoxMrrxEKT. 

.  Landlord  and  Tenant,  1. 

EAST  INDIA  COMPANY. 

See  Mandamus,  4. 

ECCLESIASTICAL  BENEFICE. 

See  Annuitt,  2.    Warrant  or  Attorney,  2. 

EJECTMENT. 
1.  A  lease  oontained  a  proviso  for  re-en  try,  in 
case  of  non-repair,  within  three  months  after 
notice.  The  landlord  gave  notice,  and  before 


the  end  of  the  three  months  (which  would 
have  expired  in  Hilary  vacation,  1832,) 
brought  an  ejectment.  During  the  three 
monUis  the  cause  came  on  for  trial,  and  the 
parties  agreed  to  an  order  of  Court,  direct- 
ing that  a  juror  should  be  withdrawn,  and 
the  repairs  done  by  Midsummer.  Default 
being  made,  the  landlord  brought  a  eecond 
ejectment,  without  further  notice,  in  Trinity 
vacation,  under  the  stat.  11  0.  4,  and  1  W. 
4,  c  70,  s.  86. 

Held,  first,  that  the  former  notice  had  not 
been  waived. 

Secondly,  that  it  could  not  be  objected  at 
nisi  prins  that  the  action  had  not  been  eom- 
menced  within  ten  days  after  the  light  of 
entry  accrued,  pursuant  to  the  act,  this  being 
merely  matter  of  irregularity ;  and,  forUier, 
that  the  objection  was  not  well  founded,  the 
right  of  entry  having  been  only  suspended 
by  agreement  of  the  parties.  Doe  dem.  Bom- 
kin  v.  BrindUy,  M.,  3  W.  4.  84 

2.  By  a  local  turnpike  act,  certain  tolls  were 
made,  subject  to  the  payment  of  the  moneys 
borrowed  and  to  be  borrowed  therenpoa. 
The  trustees  granted  mortgages  of  such  tolls 
in  the  form  given  by  the  general  tompike 
act,  3  G.  4,  c.  126,  s.  81,  conveying  to  each 
creditor  such  proportion  of  the  tolls,  and  the 
toll-gates,  and  toll-houses,  as  the  money  ad- 
▼smced  by  him  bore,  or  should  bear,  to  the 
whole  sum  due,  or  to  become  doe,  on  that 
security.  By  a  subsequent  act  for  making  a 
new  branch  road,  the  former  act  was  con- 
tinued, and  certain  tolls  were  granted  in 
respect  of  the  new  branch,  to  be  applied  like 
the  former,  and  to  be  subject  to  the  debts 
incurred  on  the  credit  of  the  former  tolls,  and 
it  was  enacted  that  all  moneys  due  on  sack 
credit  should  be  entitled  to  a  ''preference 
and  priority  of  charge  and  payment,"  before 
any  moneys  advanced  under  this  act  for 
miUcing  the  new  branch. 

On  ejectment  for  the  tolls  and  toU-hooses 
by  the  holder  of  a  mortgage  (framed  like  the  . 
former  ones)  for  moneys  lent  to  complete  the 
branch  road :  Held,  Uiat  the  words  '*  priority 
of  charge,"  did  not  prevent  this  mortgs^ 
from  acquiring  a  legal  estate  in  the  subjocti 
(3  Q.  4,  c.  126,  s.  49),  only  remaining  ac- 
countable to  the  other  mortgagees  for  sack 
portion  of  the  tolls  as  they  were  entitled  to 
in  respect  of  their  advances.  Doe  dem. 
Tkompeon  v.  Lediard,  M.,  3  W.  4.  137 

3.  R.  L.  granted  by  deed  to  the  abbot  and 
monks  of  S.  the  pasture  called  Brandwoo^, 
to  feed  their  animals,  and  that  the  grantees 
should  have  in  that  pasture  100  cows.  By 
deed  of  the  25  Edw.  3,  reciting  the  former 
grant,  Henry,  Duke  of  Lancaster,  the  then 
owner  of  the  fee,  released  to  the  abbot  sod 
monks  and  their  successors,  for  ever,  all  tbe 
right  and  claim  which  belonged  to  him  and 
his  heirs  by  any  title  in  the  pasture  afore- 
said; and  that  it  might  be  lawful  for  the 
abbot  and  convent,  and  their  successors,  to 
inclose  the  said  pasture,  and  to  redoes  it  to 
cultivation,  or  to  make  any  other  profit 
thereof,  at  their  free  will,  without  eootradic- 
tion  or  impediment,  saving  to  the  grantor 
and  his  heirs  their  right  to  huuL  On  eject* 
ment  brought  to  recover  Uie  lands,  ss  part  of 
the  waste  of  a  manor  belonging  to  the  dochj 
of  Lancaster,  the  above  deeds  were  proved; 
and  it  appeared  that»  as  far  baok  as  liviog 
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memoiy  went,  rights  of  ownership,  ineonsiat- 
enfc  with  the  alleged  title  in  respect  of  the 
dachjy  had  heen  exercised  over  the  Uuids, 
and  they  hsd  been  inclosed  sixteen  years : 
Held,  that  the  abbot  and  monks  were  to  be 
presumed  to  have  been  in  possession  at  the 
time  of  the  second  deed,  and  that  it  operated 
as  a  conveyance  of  the  soil  by  way  of  release, 
though  there  wera  not  words  to  make  it  ope- 
rate as  a  feoffment  with  livery  of  seisin. 
Doe  dem.  Dtardtn  and  Other$  V.  Madmm,  E., 
S  W.  4.  880 

ENTBT  (UNLAWFUL.) 
iSee  CoxTiCTiox,  1. 

EQUITABLE  ASSIGKMEXT. 
See  Bankbupt,  6. 

EQUITABLE  DEMAND. 
See  ExBCUTOBy  3. 

ESTATE  TAIL. 

See  Dbvisb,  1. 

EXCEPTIVE  HIBINO. 

See  SxirLxiOBST  bt  Hibiho  a^td  Sbbtick,  3. 
EVIDENCE. 

See  Appeal,  1.  Bahkrcpt,  1,  9.  Bills  of 
Exchange,  3.  Check,  Dbvisjb  Exbcctob,  2. 
Mabkkt  Pleadwo,  5. 

1.  If  a  witness  on  a  trial  gires  eriden-M  against 
the  interest  of  the  party  calling  him,  snch 
party  may  bring  other  witnesses,  not  to  dis- 
credit him  generally,  but  to  contradict  him 
on  the  fact  to  which  he  has  deposed,  if  it  be 
material  to  the  issue ;  not  if  it  be  merely  col- 
lateral. 

In  an  action  upon  a  policy  of  insurance 
against  fire,  one  issue  was,  whether  or  not 
goods  of  the  plaintiff  had  been  destroyed  by 
fire,  as  alleged  in  the  declaration.  A  witness 
was  called  for  the  plaintiff,  to  prove  that  part 
of  the  goods  were  supplied  to  the  plaintiff  by 
him  before  the  fire ;  bat  on  being  shewn  an 
inToice  and  letter  relating  to  such  goods,  he 
stated  that  they  were  written  by  him,  but 
that  he  neyer  delivered  such  goods  to  the 
plaintiff;  and  he  deposed,  that  the  letter 
(supposed  to  hare  been  sentfirom  Edinburgh) 
was  written  by  him  in  London,  at  the  desire 
of  the  plaintiff;  that  the  invoice  was  drawn 
up  by  him  (the  witness)  after  the  fire,  in  the 
presence  of  the  plaintiff's  son  and  shopman, 
and  that  the  son  and  shopman  persuaded  him 
to  state  that  the  goods  had  been  sent  aecord- 
iag  to  the  invoice  and  letter : 

Held,  that  the  son  and  shopman,  who  had 
already  been  examined  for  the  plaintiff, 
might  have  been  called  back  to  eontradiot 
all  these  statements.  Friedlander  t.  The 
London  Amurance  Company,  M.,  3  W.  4. 
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2.  On  the  trial  of  an  appeal  against  an  order 
of  removal,  the  respondents  having  proved, 
by  parol,  Uie  renting  of  two  fields,  in  the 
appellant  parish,  at  15/.  a  year;  and  an  ooon- 
pation  and  payment  of  the  rent  for  a  whole 
year,  the  appellants  ihen  gave  evidence  that 
tbeeontraet  for  taking  &e  two  fields  was 
reduced  into  writing :  Held,  that  it  lay  upon 
the  latter  to  produce  the  written  contract 
The  King  r.  The  ItiknkiUtnte  of  Pad$iOf»,  M., 
3  W.  4.  208 


3.  In  an  action  on  7  A  8  O.  4,  e.  31,  against 

the  hundred  of  B.,  for  the  felonious  demoli- 
tion of  Nottingham  Castle  by  rioters,  the 
plaintiff  produced  in  evidence  certain  orders 
made  by  the  justices  at  quarter  sessions  for 
the  county,  in  which  the  castle  was  describ- 
ed as  being  in  that  hundred.  No  proof  was 
given  that  the  justices  who  made  those  or- 
ders were  resiants  in  the  county;  Held, 
that  the  orders  were  admissible  as  evidence 
of  reputation,  for  that  the  justices,  from  the 
nature  of  their  office,  must  be  presumed  cog- 
nisant of  the  subject 

It  was  proved  by  other  evidence,  that  for 
nearly  two  centuries  the  castle  of  N.  had 
been  reputed  to  be  within  the  hundred  of  B. 

The  defendants  attempted  to  prove  that 
the  town  of  N.  had  been  from  the  earliest 
period  separated  from  any  jurisdiction  of  or 
oonnection  with  the  ai^oining  hundreds,  and 
for  that  purpose  gave  in  evidence  an  extract 
from  Domesday  Book,  in  which  the  town 
was  mentioned  previous  to  the  enumeration 
or  description  of  the  hundreds  in  the  county, 
and  various  presentments  during  the  reigns 
of  Ed.  1,  Ed.  3,  and  Hen.  6,  by  the  jurors  of 
N.  of  deaths  within  the  castle  and  its  pre- 
cincts; and  they  produced  a  charter  of 
Hen.  0,  whereby  Uie  town  of  N.  was  made  a 
county  of  itself,  and  the  castle  was  specially 
excepted. 

The  Judge,  after  recapitulating  all  the 
evidenoe,  told  the  jury  that  the  excepting  of 
the  castle  when  the  town  was  made  a  county, 
did  not  shew  in  what  hundred  the  castle 
originally  was ;  that  the  evidence  of  reputa- 
tion given  by  the  plaintiff  was  entitled  to 
great  weight,  and  that  when  things  had  gone 
on  for  two  centuries  in  one  uniform  course, 
it  was  reasonable  to  infer  that  that  course 
had  prevailed  from  the  earliest  period,  un- 
less the  evidence  to  the  contrary  was  certain. 
It  being  objected  that  by  this  summing  up 
too  much  weight  was  given  to  modem  repu- 
tation, and  too  little  to  the  ancient  docu- 
ments :  Held,  that  the  direction  was  proper. 

Semble,  that  in  assessing  compensation 
for  the  demolition  of  a  dwelling-house  under 
7  A  8  G.  4,  0.  31,  the  jury  ought  to  consider 
what  sum  will  be  necessary  to  repair  the 
injury,  and  replace  the  building  in  the  state 
it  was  when  the  outrage  was  committed ; 
and  not  whether  the  plaintiff  was  likely  to 
make  it  his  residence,  or  whether  it  was 
suitable  for  such  residence.  The  Duke  of 
Jieweaetle  V.  The  Hundred  of  Droxtowe,  M., 
3  W.  4.  273 

4.  By  statute  1  A  2  O.  4,  e.  exvii.  inoorporat- 
ing  h  gas  light  company,  it  was  enacted,  that 
the  directors  should  have  the  custody  of  the 
common  seal,  and  power  to  use  it  for  the 
affiftirs  and  concerns  of  the  company,  who 
were  themselves  by  another  clause  empow- 
ered to  make  orders  under  seal  at  their 
meetings,  for  the  government  of  the  com- 
pany, and  for  regulating  the  proceedings  of 
the  directors.  No  power  was  expressly  given 
by  the  act  to  grant  annuities.  At  a  special 
general  meeting  of  the  company,  a  commit- 
tee, previously  appointed  for  certain  pur- 
poses, reported  that  it  was  expedient  that 
the  then  clerk,  whose  health  was  bad,  should 
be  invited  to  retire  upon  a  pension,  on  con- 
dition of  abstaining  from  aoU  prejudicial  to 
the  ooBupoBy ;  that  sneh  piopoMl  had  b«fn 
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4  T^Ofttor  by  win,  dated  Apni,  1827,  after  ed- 
visiDif  hia  cloaes,  lands,  bereditameatt,  and 
r«a)  estates  at  H.,  in  the  occapation  of  J.  W., 
to  the  use  of  P.  R.,  his  heirs  and  assigns  for 
ever,  devised  his  messuage  or  tenement, 
elogeM,  Unds,  hereditaments,  and  real  estates 
situate  at  Eirton,  which  were  then  in  Uie 
oeeupation  of  J.  A.,  and  also  tkt  elote  in  Kir- 
ton  a/oreaaid,  then  in  the  oecnpation  of  tke 
Mid  J.  W»,  to  (A<  use  of  his  great  nephew  J. 
R.,  his  heirs  and  assigns  for  ever.  At  the 
time  of  making  this  and  the  next  mentioned 
will,  and  of  the  testator's  death,  J.  W.  oecn. 
pied  two  closes  in  Kirton,  as  tenant  to  the 
testator. 

In  1825  the  testator  had  made  another  will, 
whereby  he  devised  **  the  close  in  K.,  occu- 
pied by  J.  W.,"  to  certain  persons,  in  trust 
for  his  great  nephew  J.  R.,  when  he  should 
attain  the  age  of  twenty-three  years.  The 
attorney  who  made  that  will,  stated  he  re- 
ceived ittstmetions  in  writing  from  the  tes- 
tator, to  give  to  J.  R.  all  the  lands  in  Kirton, 
occupied  at  that  time  by  J.  W.,  but  received 
also  verbal  instructions,  whereby  the  testator 
described  the  land  in  the  occupation  of  J.  W. 
a$  a  eloee:  that  the  testator  not  being  cer- 
tain what  land  J.  W.  occupied,  inquiry  was 
made  of  a  person  supposed  to  know,  who 
stated  to  the  witness,  in  the  presence  of  the 
testator,  that  it  was  all  in  one  close ;  and 
that  the  witness,  in  consequence  of  that 
informjUion,  so  described  it  in  the  will  of 
1825: 

Held,  that  from  the  use  of  the  word  elo$e9 
in  other  parts  of  the  will  of  1827,  the  word 
close  in  the  devise  of  J.  R.  must  be  eonstrued 
in  its  ordinary  sense  as  denoting  ah  inclosure, 
and  as  the  parol  evidence  shewed  that  the 
testator  had  two  closes  in  Kiiton  in  the  occu- 
pation of  J.  W.,  it  was  uncertain  which  was 
intended,  and  in  the  absence  of  the  evidence 
as  to  the  former  will,  the  devise  would  have 
been  roid  for  uncertainty. 

Secondly,  assuming  that  this  evidence  was 
admissible,  (which  was  very  doubtfuU)  that 
did  not  remove  the  ambiguity;  but  left  it 
uncertain  what  the  testator  intended  to  pass 
under  the  name  of  **  the  close  in  K.  in  the 
occupation  of  J.  W./'  and  consequently  that 
the  devise  was  at  all  events  void  for  uncer- 
tainty.    Biekardaon  v.  Watton,  E.,  3  W.  4. 
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DISCHARGE. 
See  Arrest,  1,  2. 

DISCONTINUANCE. 

SeeTufK, 

DISPENSATION. 

See  Sbttlbmejit  bt  Hirdto  axd  Skrticb. 

DISTRESS. 

See  Acnov  on  thb  Case,  2.    4.  CoMHirMBKT. 

LAin>u>RD  A2n>  Tbxaiit,  1. 

EAST  INDU  COMPANY. 

See  Uashamvr,  4. 

ECCLESIASTICAL  BENEFICE. 

Mm  AjmCITT,  2.     WARRAlfT  or  AnORNBT,  2. 

EJECTMENT. 
1   A  !«««•  oontained  a  proviso  for  re-entry,  in 
'  ease  of  non-repair,  within  three  months  after 
B<rtlM.  Tb«  landlord  gave  notice,  and  before 


I  Iha  end  of  the  tibiee  monlks  (wbieh  would 
hnre  expired  in  Hilary  Tacalioa,  1»J2.) 
brott^t  an  ejectment.  During  the  thre« 
months  the  cause  came  on  for  trial,  sad  th« 
parties  agreed  to  an  order  of  Court,  direcl- 
ing  that  a  juror  should  be  witbdnwn,  sd4 
the  repaaiB  done  by  Midsummer.  Ddkolt 
being  made,  the  landlord  brought  a  Mcrad 
ejectment,  without  further  notice,  in  TriDity 
vacation,  under  the  stat.  11  G.  4^  and  1  W. 
4,  e.  70,  s.  3«. 

Held,  first,  that  the  fonner  notiee  had  not 
been  waived. 

Secondly,  that  it  could  not  be  objected  at 
nisi  prius  thnt  the  action  had  not  been  eon- 
menced  within  ten  days  after  the  ilgbt  of 
entry  accrued,  pursuant  to  the  act,  this  bein^ 
merely  matter  of  irregularity ;  and,  fortiier, 
that  the  objection  was  not  weU  founded,  t^ 
right  of  entry  having  been  only  sospesdcd 
by  agreement  of  the  partiea.  DoedewuBa- 
kin  V.  BrindUy,  M.,  3  W.  4.  %i 

2.  By  a  local  turnpike  act,  certain  tolls  were 
made,  subject  to  the  paysMut  of  the  moneji 
borrowed  and  to  be  borrowed  thereopoa. 
The  trustees  granted  mortgages  of  siieh  toQi 
in  the  form  given  by  the  gen«al  tsmpka 
act,  3  G.  4,  c  126,  s.  81,  conveying  to  each 
creditor  such  proportion  of  the  tolls,  and  the 
toll-gates,  and  toll-houaesy  as  the  money  ad- 
vanced by  him  bore,  or  should  bear,  to  tk 
whole  sum  due,  or  to  become  doe,  on  tint 
security.  By  a  subsequent  act  for  nutkio^  i 
new  branch  road,  the  former  act  was  cob- 
tinned,  and  certain  tolls  were  granted  ia 
respect  of  the  new  branch,  to  be  applied  like 
the  former,  and  to  be  subject  to  the  debts 
incurred  on  the  credit  of  the  fonner  toIK  u<l 
it  was  enacted  that  all  moneys  doe  on  nch 
credit  should  be  entitled  to  a  "preferenM 
and  priority  of  charge  and  payment,"  before 
any  moneys  advanced  under  this  act  for 
m^ng  the  new  branch. 

On  ejectment  for  the  tolls  and  toU-hosses 
by  the  holder  of  a  mortgage  (framed  like  tke 
former  ones)  for  moneys  lent  to  complete  tb« 
branch  road :  Held,  that  the  words  ^  prioiilT 
of  charge,"  did  not  prevent  this  mortgagee 
from  acquiring  a  legal  estate  in  the  sabjtvts 
(3  G.  4,  c.  126,  s.  49),  only  remaining  ac- 
countable to  the  other  mortgagees  for  suck 
portion  of  the  tolls  as  they  were  entitled  to 
in  respect  of  their  advances.  Doe  den. 
Tkontpeon  v.  Ltdiard,  M.,  3  W.  4  137 

3.  R.  L.  granted  by  deed  to  the  abbot  and 
monks  of  S.  the  pasture  called  Brandwooi 
to  feed  their  animals,  and  that  the  gnste«i 
should  have  in  that  pasture  100  cows.  By 
deed  of  the  25  Edw.  3,  reciting  the  former 
grant,  Henry,  Duke  of  Lancaster,  the  then 
owner  of  the  fee,  released  to  the  abbot  and 
monks  and  their  successors,  for  ever,  all  tke 
right  and  claim  which  belonged  to  him  and 
his  heirs  by  any  title  in  the  pastore  afore- 
said ;  and  that  it  might  be  lawful  for  the 
abbot  and  convent,  and  their  snocesson,  to 
inclose  the  said  pasture,  and  to  reduce  it  to 
cultivation,  or  to  make  any  other  profit 
thereof,  at  their  free  will,  without  eootradic- 
tion  or  impediment,  saving  to  the  grantor 
and  his  heirs  their  right  to  bant.  On  eject- 
ment brought  to  recover  the  lands,  as  part  «f 
tiie  waste  of  a  manor  belonging  to  the  dncby 
of  Lancaster,  the  above  deeds  were  proTod; 
and  it  appeared  that,  as  Cur  back  as  living 
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memory  went,  ligfatB  of  ownenbip,  inoonsiat- 
eot  with  the  alleged  title  in  respect  of  the 
duehy,  had  been  exercised  orer  the  lands, 
and  they  had  been  inclosed  sixteen  years  : 
Hold,  that  the  abbot  and  monks  were  to  be 
presumed  to  hare  been  in  possession  at  the 
time  of  the  second  deed,  and  that  it  operated 
as  aoonveyanco  of  the  soil  by  way  of  release, 
though  there  were  not  words  to  make  it  ope- 
rate as  a  feoffment  with  liTery  of  seisin. 
Doe  dewi,  Dtardtn  and  Otkert  y.  JIaden,  E., 
3  W.  4  880 

ENTRY  (UNLAWFUL.) 
See  CoxTiCTXON,  L 

EQUITABLE  ASSIGNMENT. 
See  Baxksupt,  6. 

EQUITABLE  DEMAND. 
See  ExKCUTOB,  3. 

ESTATE  TAIL. 

See  DeVISB,  1. 

EXCEPTIVE  HIRING. 

See  SsTrLXMEUT  bt  Hibino  axo  Sbbticb,  2. 

EVIDENCE. 

See  App«al»  1.  Baitkbupt,  1,  9.  Bills  of 
ExcHAXOE,  3.  Check,  Dbtise  Exbcutobi  2. 
Maoxet  Pleading,  5. 

1.  If  a  witness  on  a  trial  giyes  eriden-ie  against 
the  interest  of  the  party  calling  hhn,  such 
party  may  bring  other  witnesses,  not  to  dis- 
credit him  generally,  but  to  contradict  him 
on  the  fact  to  which  he  has  deposed,  if  it  be 
material  to  the  iasne ;  not  if  it  be  merely  col- 
IsteraL 

In  an  action  upon  a  policy  of  insurance 
against  fire,  one  issue  was,  whether  or  not 
goods  of  the  plaintiff  had  been  destroyed  by 
fire,  as  alleged  in  the  declaration.  A  witness 
wu  called  for  the  plaintiff,  to  prove  that  part 
of  the  goods  were  supplied  to  the  plaintiff  by 
him  before  the  fire ;  but  on  being  shewn  an 
inroice  and  letter  relating  to  such  goods,  he 
Btated  that  they  were  written  by  him,  but 
that  he  never  delivered  such  goods  to  the 
plaintiff;  and  he  deposed,  that  the  letter 
(inpposed  to  have  been  sent  from  Edinbnrgh) 
was  written  by  him  in  London,  at  the  desire 
of  the  plaintiff;  that  the  invoice  was  drawn 
np  by  him  (the  witness)  after  the  fire,  in  the 
presence  of  the  plaintiff's  son  and  shopman, 
tnd  that  the  son  and  shopman  persuaded  him 
to  state  that  the  goods  had  been  sent  accord- 
iag  to  the  invoice  and  letter : 

Held,  that  the  son  and  shopman,  who  had 
already  been  examined  for  the  plaintiff, 
might  have  been  called  back  to  oontradict 
all  these  statementi.  Friedlander  t.  The 
London  Aeeurance  Company,  M.,  8  W.  4. 
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2.  On  the  trial  of  an  appeal  against  an  order 
of  removal,  the  respondents  having  proved, 
by  parol,  the  renting  of  two  fields,  in  the 
appellant  parish,  at  15^.  a  year;  and  an  occu- 
pation and  payment  of  the  rent  for  a  whole 
year,  the  appellants  then  gave  evidence  that 
the  eontraet  for  taking  the  two  fields  was 
reduced  into  writing :  Held,  that  it  lay  upon 
the  btier  to  produce  the  written  contract 
^  King  V.  The  InhakiUinie  of  PadtUm,  M., 
l^.C  .  208 


3.  In  an  action  on  7  A  8  O.  4,  e.  31,  against 
the  hundred  of  B.,  for  the  felonious  demoli- 
tion of  Nottingham  Castle  by  rioters,  the 
plaintiff  produced  in  evidence  certain  orders 
made  by  the  justices  at  quarter  sessions  for 
the  county,  in  which  the  castle  was  describ- 
ed as  being  in  that  hundred.  No  proof  was 
given  that  the  justices  who  made  those  or- 
ders were  resiants  in  the  county;  Held, 
that  the  orders  were  admissible  as  evidence 
of  reputation,  for  that  the  justices,  from  the 
nature  of  their  ofiice,  must  be  presumed  cog- 
nisant of  the  subject. 

It  was  proved  by  other  evidence,  that  for 
nearly  two  centuries  the  castle  of  N.  had 
been  reputed  to  be  within  the  hundred  of  B. 

The  defendants  attempted  to  prove  that 
the  town  of  N.  had  been  from  the  earliest 
period  separated  fh>m  any  jurisdiction  of  or 
connection  with  the  a4)oining  hundreds,  and 
for  that  purpose  gave  in  evidence  an  extract 
from  Domesday  Book,  in  which  the  town 
was  mentioned  previous  to  the  enumeration 
or  description  of  the  hundreds  in  the  county, 
and  various  presentments  during  the  reigns 
of  Ed.  I,  Ed.  3,  and  Hen.  6,  by  the  jurors  of 
N.  of  deaths  within  the  castle  and  its  pre- 
cincts; and  they  produced  a  charter  of 
Hen.  6,  whereby  the  town  of  N.  was  made  a 
county  of  itself,  and  the  castle  was  specially 
excepted. 

The  Judge,  after  recapitulating  all  the 
evidence,  told  the  jury  that  the  excepting  of 
the  castle  when  the  town  was  made  a  county, 
did  not  shew  in  what  hundred  the  castJo 
originally  was;  that  the  evidence  of  reputa- 
tion given  by  the  plaintiff  was  entitled  to 
great  weight,  and  that  when  things  had  gone 
on  for  two  centuries  In  one  uniform  course, 
it  was  reasonable  to  infer  that  that  course 
had  prevailed  from  the  earliest  period,  un- 
less the  evidence  to  the  contrary  was  certain. 
It  being  objected  that  by  this  summing  up 
too  much  weight  was  given  to  modem  repu- 
tation, and  too  little  to  the  ancient  docu- 
ments :  Held,  that  the  direction  was  proper. 

Semble,  that  in  assessing  compensation 
for  the  demolition  of  a  dwelling-house  under 
7  A  8  G.  4,  c.  31,  the  jury  ought  to  consider 
what  sum  will  be  necessary  to  repair  the 
injury,  and  replaoe  the  building  in  the  state 
it  was  when  the  outrage  was  committed ; 
and  not  whether  the  plaintiff  was  likely  to 
make  it  his  residence,  or  whether  it  was 
suitable  for  such  residenee.  The  Duke  of 
NeweaaiU  v.  The  Hundred  of  Broxtotee,  H., 
3  W.  4.  273 

4.  By  statute  1  A  2  G.  4,  e.  oxvii.  incorporat- 
ing h  gas  light  company,  it  was  enacted,  that 
the  directors  should  have  the  custody  of  the 
common  seal,  and  power  to  use  it  for  the 
affairs  and  concerns  of  the  company,  who 
were  themselves  by  another  clause  empow- 
ered to  make  orders  under  seal  at  their 
meetings,  for  the  government  of  the  com- 
pany,  and  for  regulating  the  proceedings  of 
the  directors.  No  power  was  expressly  given 
by  the  act  to  grant  annuities.  At  a  special 
general  meeting  of  the  company,  a  commit- 
tee, previously  appointed  for  certain  pur- 
poses, reported  that  it  was  expedient  that 
the  tiien  olerk,  whose  health  was  bad,  should 
be  invited  to  retire  upon  a  pension,  on  con- 
dition of  abstaining  from  acts  prejudicial  to 
tt«  oompoBy;  that  eaoh  propotal  liftd  b««& 
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made  to  blm,  and  that  he  had  accepted  it 
The  meeting  voted  that  the  report  should  be 
received  and  entered  on  the  minuten,  and 
that  the  director!  shonld  carry  into  effect  the 
committee's  recommendation.  No  order  to 
this  effect  was  made  under  seal.  The  direc- 
tors, hj  deed  in  the  name  of  the  company, 
granted  an  annuity  to  the  clerk  on  his  re- 
tirement, subject  to  conditions  of  the  nature 
above  stated,  and  they  \>ut  the  corporate 
seal  to  it :  Held,  that  the  seal  was  properly 
aflSxed  by  the  directors ;  that  the  granting 
of  such  annuity  was  warranted  by  the  sta- 
tute ;  that  it  was  a  concern  of  the  company, 
within  the  first^mentioned  clause ;  and  that 
no  order  of  the  company  under  seal  was  ne- 
cessary to  authorise  it. 

The  act  prescribed  that  nothing  should  be 
done  at  any  special  general  meeting,  but 
the  business  for  which  it  was  called;  and 
certain  forms  were  required  for  calling  it 
On  a  special  case  stated,  it  did  not  appear 
that  those  forms  had  been  gone  through, 
and  the  company,  who  were  sued  on  the 
above  deed,  alleged  this  irregularity  in  an- 
swer: Held,  that  it  lay  on  them  t4>  give 
strict  proof  of  the  default;  and  this  not 
being  done,  but  a  possibility  appearing  that 
the  forms  might  have  been  complied  with, 
the  Court  would  not  presume  the  contrary. 

By  the  statute,  the  orders  and  proceedings 
entered  in  the  company's  books  were  to  be 
considered  as  originals,  and  read  in  all 
courts,  Ac.  Qumre,  Whether  this  rendered 
them  admissible  evidence  as  between  the 
company  and  a  stranger?  Clarke  v.  The 
Imperial  Qae  Light  and  Coke  Company,  M., 
S  W.  4.  315 

5.  A  letter  written  to  the  plaintiff's  attorney 
before  action  brought,  by  the  attorney  who 
afterwards  appears  in  the  cause  for  the  de- 
fendant, is  not  evidence  of  a  fact  admitted 
therein,  without  further  proof  that  the  defen- 
dant authorised  the  communication.  Wag- 
Btaffy.  Wihon,  M.,  3  W.  4.  339 

6.  By  the  general  turnpike  act,  3  G.  4,  c.  126, 
B.  134,  it  is  enacted  *'  that  where  any  action 
shall  be  brought  by  or  against  any  trustee 
of  a  road,  evidence  of  the  trustee  having  act- 
ed as  such,  together  with  the  act  of  parlia- 
ment by  which  he  was  appointed,  or  the 
order,  or  a  copy  of  the  order,  for  his  appoint- 
ment or  election,  in  eaee  he  tcae  appointed  or 
elected  by  the  trueteetf  shall  be  sufficient  proof 
of  his  being  a  trustee :"  Held,  that  the  words 
in  case  he  was  appointed  or  elected  by  the 
trutteeef  applied  to  cases  where  there  was  an 
appointment  or  election  de  facto  by  the  trus- 
tees, in  contradistinction  to  an  appointment 
by  the  road  act;  and  therefore  proof  of  a 
party  having  acted  as  a  trustee,  and  of  a 
order  made  by  the  trustees  for  his  appoint- 
ment or  election  was  sufficient;  and  that 
even  under  a  local  act,  whereby  the  appoint- 
ment of  new  trustees  on  death  or  removal, 
was  required  to  be  under  the  hands  and  seals 
of  five  of  the  old  trustees;  and  although  it 
was  shown  that  the  order  for  such  appoint- 
ment was  not  80  made.  Doe  Bern.  JSagga- 
ley  V.  Haree,  H.,  3  W.  4.  435 

7.  In  an  action  against  the  sheriff,  admissions 
by  the  under-sheriff  are  not  evidence,  unless 
they  accompany  some  official  act  of  the 
latter,  or  tend  to  charge  himself. 

And,  therefore,  in  an  action  against  the 


sheriff  for  taking  illegal  poundtge,  dedaia. 
tions  of  the  under-sheriff,  after  be  was  oot  (f 
oflce,  are  not  admissible  to  prove  that  tit 
bailiff  charged  with  having  committed  t^« 
extortion  was  the  sheriff's  aatborised  sgeoL 
Snowball,  qui  tarn,  Ac  v.  Goodriekef  H^  3 
W.  4.  541 

8.  Proof  of  a  tender  of  20L  9«.  6<i.  io  bssk 
notes  and  silver,  is  sufficient  to  support  i 
plea  of  tender  of  202.  J>ean  and  AtuMkn  t. 
Jamee,  H.,  3  W.  4.  M« 

9.  The  48  6.  3,  c.  149,  s.  32,  which  nqvittt 
that  every  surrender  of  copyhold  and  sdmit- 
tance  otU  of  Court,  or  a  memoraDdum  thereof 
shall  be  stamped ;  and  sect  33,  whidi  co- 
acts,  that  in  case  of  surrender,  Ac  tM  0/vi, 
the  steward  shall  make,  and  deliver  to  ik 
tenant,  a  stamped  copy  of  the  Court  roll,  an 
merely  revenue  regulations,  and  not  iDtni4- 
ed  to  vary  the  rules  of  evidence ;  and,  tben- 
fore,  a  surrender  and  admittance  out  of  eoart 
(presented  and  enrolled  afterwards),  maj  be 
proved  by  an  examined  copy  of  the  Omr 
roll,  without  producing  the  original  mms- 
der,  Ac.  or  memorandum  thereof.  Doe  dm. 
Cawthom  V.  Mee,  £.,  3  W.  4.  6ir 

10.  Defendant  paid  money  into  court  in  is 
action  for  work  and  labmir  generallj,  wbei« 
full  particulars  were  annexed  to  the  record. 
The  plaintiff  proved  the  work  mentioned  is 
the  particulars  to  have  been  performed  on 
the  property  of  G.  by  the  order  of  M. ;  ui 
gave  evidence  to  shew  that  M.  was  aatborii^ 
by  Uie  defendants,  and  also  proved  acta  doii« 
by  the  latter,  which  it  was  contended  were » 
recognition  of  his  own  liability  for  the  vorL 
The  Judge  left  to  the  jury  whether  infficfeat 
money  had  been  paid ;  whether  the  defen- 
dant had  ratified  M.'s  order,  and  to  what 
extent?  The  jury  having  found  for  tb« 
defendant,  declared,  in  answer  to  a  qneados 
fVom  the  Judge,  that  M.  had  no  anthority  to 
bind  the  defendant  The  Court,  Psrke.  J.. 
dubitante,  refused  to  disturb  the  verdict,  it 
not  distinctly  appearing  that  the  opioioo  lan 
expressed  by  Uie  jury  was  the  ground  of 
their  verdict 

Held,  per  Littledale  and  Parke,  Js^  that 
payment  into  court  shews  only  a  liability  for 
some  work  and  labour,  and  is  merelj  eri- 
dence  which  may  be  coupled  with  otb«r 
facts,  so  as  to  shew  a  partial  or  total  lisbiiii; 
on  the  particular  claim,  and  that  the  efeet 
of  such  payment  is  not  altered  in  this  r^ 
pect  by  the  rule  of  Trin.  1  Tf .  4,  which  re- 
quires a  particular  demand  to  be  ann«x«'i 
to  the  declaration.  Meager  v.  ^itk,  R.  3 
W.  4.  673 

11.  The  rule  established  at  nisi  prias  in  prose- 
cutions for  libel  in  a  newspaper,  Tii.  ^^ 
after  production  of  the  stamp-office  affidarit, 
a  paper  corresponding  with  it  in  title,  pno- 
ter's  and  publisher's  name,  and  place  <*f 
publication,  may  be  put  in  and  read  as  poh- 
lished  by  the  parties  therein  named,  withoot 
other  proof  on  this  point,  applies  eqsailj^oa 
motions  for  criminal  informatioo.  The  Ai»y 
V.  Donniton  and  Another,  E.,  3  W.  4.      f^ 

12.  A  master  in  giving  the  character  of  hii  lst« 
servant  to  a  person  intending  to  take  her, 
charged  her  with  theft;  and  in  support ef 
that  charge,  stated,  that  she  had  borrowed 
money  when  she  came  into  his  serriee,  asd 
repaid  it  before  she  reoeived  any  *•«**•  ^" 
reply  to  an  inqniiy  made  afterward!  by  a 
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relation,  he  admitted  that  the  time  when  he 
paid  the  wages  was  entered  in  a  book,  which 
he  produced,  hat  refused  to  state  what  the 
time  was ;  and  on  the  same  party  remons- 
trating^ and  observing  that  the  servant,  in 
consequence  of  her  loss  of  character,  might 
hare  gone  upon  the  town,  he  answered, 
"What  is  to  us r 

Held,  that  this  conduct  was  evidence  to 
go  the  jurj  (though  slight,)  that  the  commu- 
nication to  the  intended  master  was  made 
maliciously.  Kelly  v.  Partington,  E.,  3  W. 
4.  700 

13.  lo  an  action  against  B.  and  C.  to  recover 
the  balance  of  a  banking  account  which 
commenced  in  1822,  and  ended  on  the  Ist 
of  November,  1831,  the  right  of  the  plaintiffs 
to  recover  depended  on  the  rate  of  interest 
trbieh  they  were  entitled  to  charge  by  the 
understanding  between  the  parties  during 
their  transactions  together.  The  defendants, 
to  prove  their  case  on  this  point,  proposed  to 
tail  D.,  who  stated  on  the  voir  dire,  that  he 
vas  a  partner  with  B.  and  C.  from  1822  to 
the  23d  of  June,  1831,  and  that  the  partner- 
ship accounts  as  between  them  were  still  un- 
settled. Between  the  witness's  retirement, 
and  Nov.  1831,  considerable  sums  had  been 
paid  in,  and  drawn  out  by  the  defendant-s, 
bat  the  general  balance  had  not  been  ma- 
teriallyStored.  Since  the  witness's  retire- 
ment, B.  and  C.  had  asked  time  of  their  cre- 
ditors to  pay  their  debts.  General  releases, 
inter  aIia,jof  "all  demands"  from  B.  and  C. 
to  D.,  and  from  B.  to  B.  and  C.  were  exe- 
cuted :  Held,  that  by  these  releases,  D.  was 
rendered  a  competent  witness.  Wilson  v. 
Birit,  B.,  3  W.  4.  760 

EXECUTOR. 
See  Assumpsit,  6. 

1.  Where  the  residue  of  a  term  of  years  be- 
comes vested  in  executors,  and  the  yearly 
value  is  less  than  the  reserved  rent,  the  exe- 
cutors are  still  liable  in  the  debet  and  detinet 
as  assignees,  for  so  much  of  the  rent  as  the 
premises  are  worth. 

The  plaintiff  having  declared  in  covenant 
for  rent  at  26/.  a  year,  the  defendant  pleaded 
that  they  were  only  chargeable  as  executors, 
that  the  term  came  to  them  as  such,  that  the 
premises  were  of  loss  yearly  value  than  the 
«aid  rent  of  26/.,  viz.,  of  no  value,  and  that 
ihey  had  fully  administered,  &e.  Replica- 
tion that  the  premises  were  of  the  yearly 
T-alue  of  26/.,  issue  thereon.  At  the  trial, 
^be  yearly  value  was  found  by  the  jury  to 
he  20/. :  Held,  that  the  replication  was,  in 
j-abttance,  that  the  premises  were  of  9ome 
value ;  that  the  issue  was  merely  informal, 
nod  cured  by  verdict,*  and  that  the  plaintiff 
i^ight  recover  the  arrears  of  rent  at  the  rate 
fixed  by  the  jury.  Jiubery  v.  Steceiu  and 
Another,  M.,  3  W.  4.  241 

2.  The  inventory  exhibited  in  the  Ecclesias- 
tical Court  by  an  executor,  for  the  purpose 
('f  obtaining  probate,  is  not  generally  prima 
facie  evidence  of  his  having  received  assets. 
'"^emhle,  (per  Parke,  J.)  that  where  the  inven- 
tory only  describes  effects  on  a  farm  with 
vhich  the  executor  was  acquainted,  it  may 
|>«  prima  Caeie  evidence ;  but  that  is  rebutted 
if  it  appear  that  no  effects  actually  came  to 
executor's  hands,  though    his  co-executor 


has,  with  his  knowledge,  intermeddled  with 
the  property. 

Semble,  (per  Littledale  and  Parke,  Js.) 
that  a  probate  stamp  is  not  prima  facie  evi- 
dence that  the  executor  has  received  asseti 
to  the  amount  covered  by  the  stamp.  Steam 
v.  Iff //e,  E.,  3  W.  4.  667 

3.  8.  gave  a  bond,  conditioned  for  the  payment 
of  money.  The  obligee  made  C.  his  execu- 
trix, and  residuary  legatee,  and  died,  not 
having  fully  administered,  leaving  E.  exe- 
cutrix of  the  executrix  C,  in  trust  for  her 
(£.'s)  own  benefit,  a  sum  due  on  the  bond  in 
the  first  testator's  lifetime  remained  unpaid. 
C,  during  her  lifetime,  in  consideration  of 
a  marriage  about  to  take  place  between  her 
and  the  father  of  S.,  gave  a  bond  to  a  trus- 
tee, conditioned  for  payment  of  a  sum  of 
money  to  the  use  of  S.,  if  C.  should  survive 
her  intended  husband.  She  did  survive 
him,  and  the  money  not  having  been  paid  in 
her  lifetime,  the  trustee's  executor  sued  £. 
the  executor  of  C.  upon  that  bond. 

Held,  that  in  this  action  the  claim  of  E. 
upon  S.'s  bond  could  not  be  set  oS,  Tucker 
V.  Tucker,  B.,  3  W.  4.  745 

4.  Neglect  to  cultivate  the  glebe  land  in  a  hus- 
bandlike manner,  is  not  a  dilapidation  for 
which  an  incumbent  can  recover.  Bird, 
Clerky.  Relph  and  Another,  E.,  3  W.  4.    826 

FIERI  FACIAS. 
See  Bankrupt,  3. 

FINE. 

Estates  were  settled  to  certain  uses,  with  re- 
mainder to  trustees  for  500  years,  to  raise 
portions  for  younger  children,  remainder  to 
the  use  of  the  first  and  other  sons  successively 
of  the  settlor  in  tail  male,  remainder  to  his 
heirs  and  assigns  for  ever.  The  estate 
oame,  by  virtue  of  the  settlement,  to  Edward, 
the  settlor's  eldest  son,  who  also  become  the 
reversioner  in  fee.  He  levied  a  fine  to  his 
own  use  in  fee,  and  devised  the  estates  in 
trust  for  Thomas,  his  brother's  son,  for  his 
life,  remainder  to  the  use  of  Thomas,  his 
brother's  son, for  life,*  remainders  to  the  sons 
of  the  last  mentioned  Thomas  successively, 
in  tail  male ;  remainder  to  the  use  of  E.  C. 
in  fee.  Edward  died  without  issue  in  1774. 
Thomas,  the  brother,  suffered  a  recovery  in 
the  same  year,  devised  the  estates  to  Thomas, 
his  son,  for  life ;  with  remainder  over,  and 
died  in  1780.  Thomas,  the  son,  entered  on 
his  father's  death : 

Held,  that  Edward  being  the  tenant  in 
tail,  possessed  of  tho  immediate  estate  of 
freehold,  was  not  precluded  by  the  term  of 
500  years  f^om  levying  a  fine,  which  worked 
a  discontinuance  of  the  remainders;  and  that 
he  thereupon  acquired  a  tortuous  fee,  which 
he  might  devise  as  above  : 

Held  also  that  the  entry  of  Thomas,  the 
nephew  of  Edward,  on  the  death  of  Ms  father, 
did  not  remit  him  to  the  reversionary  estate 
formerly  vested  in  Edward.  Doe  dem. 
Cooper  V.  i^tncA  and  Other;  M.,  3  W.  4.  283 

FIXTURES. 
See  Landlobd  ahd  Txna5T,  3. 
Mrs,  7. 

FORCIBLE  DETAINER. 
See  CONVICTXOK,  1. 
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FORFEITURE. 

See  Landlord  ahd  Tb5Akt,  2. 

FORM  OP  ACTION. 

See  Pleading,  3. 

FRANCHISE. 

See  Market. 

FRAUD. 
See  Action  on  the  Case. 

FRAUDS,  STATUTE  OF. 

In  asrampait  by  an  aactionoor  against  a  pnr- 
ohaser,  for  goods  sold,  an  entry  in  the  nale 
book  by  the  auctioneer's  clerk,  who  attended 
the  eale,  and  as  each  lot  was  knocked  down, 
named  the  purchaser  aloud,  and  on  a  sign 
of  assent  from  him,  made  a  note  accordingly 
in  the  book,  is  a  memorandum  in  writing  by 
an  agent  lawfully  authorized,  within  sect  17 
of  the  statute  of  frauds.  For  the  clerk  is 
not  identified  with  the  auctioneer  (who  sues), 
and  in  the  business  which  be  performs  of  en- 
tering the  names,  Ac.,  he  is  impliedly  au- 
thorised by  the  persons  attending  the  sale, 
to  be  their  agent.  Hird  y.  Boulter,  H.,  3  W. 
i.  443 

FRAUDULENT  CONVEYANCE. 

The  assignees  of  an  insolvent  debtor  are  "par- 
tita grieved  "  within  the  meaning  of  the  act 
13  Eiiz.  0.  6,  against  fraudulent  conveyances, 
and  may  recover  the  penalty  thereby  given 
from  the  insolvent  and  others,  parties  to 
such  conveyance. 

On  a  fraudulent  alienation  of  lands,  the 
ofiending  parties  forfeit  (by  scot  3  of  the 
act)  a  year's  value  of  the  estate,  but  not  the 
consideration  money  named  in  the  oonvey- 
ance.  Hutcher  and  Another  v.  Harriton  and 
Another,  M.,  3  W.  4.  129 

FRAUDULENT    REMOVAL    OF    PREG- 
NANT WOMEN. 
See  Sbttlbhext  bt  Bastardy. 
FRIENDLY  SOCIETY  ACT. 
The  sixth  section  of  the  Friendly  Society  Act, 
10  G.  4,  c.  56,  does  not  apply  to  a  society 
formed  before  the  passing  of  the  act,  though 
it  has  conformed  to  the  provisions  of  the  act, 
as  required  by  sections  39  and  40;  and 
thorefure  the  Justices  at  quarter  sessions  are 
bound  to  enrol  the  rules  of  such  a  society, 
although  it  has  not  been  made  appear  that 
the  tables  of  payments  to  be  made,  and  be- 
nefits to  be  received,  may  be  adopted  with 
safety  to  all  parties  concerned.     The  King 
V.  The  Jueticee  of  Someraetehire,  H.,  3  W.  4. 

549' 
GAS  LIGHT  COMPANY. 
See  Annuity,  1. 
GENERAL  TURNPIKE  ACT. 
See  Evidence. 
GOODWILL. 
See  Mandahits,  6. 
GRANTOR  AND  GRANTEE. 
See  Plbadino,  7. 
HIGHWAY. 
See  Nuisance. 
In  trespass  against  surveyors  of  the  highways 
for  pulling  down  a  watch-house,  the  act  13 
G.  3,  0.  78^  •.  83,  do«8  not  enable  them  under 


a  plea,  of  act  guilty,  to  justify  the  mnoTiag 

of  it  as  being  a  nuisance  on  the  highway. 

The  Company  of  Proprietore  of  the  Witkej 

ITavigation  v.  PadUy  and  Othertj  M^  3  W. 

4.  6y 

HULL  DOCK  COMPANY. 

See  ToNNAQE  Duties. 

HUNDRED,  ACTION  AGADfST. 

See  Etidbnce,  3. 

HUNGERFORD  MARKET  COMFANT. 

See  Mandamus,  1, 6. 

IMMEMORIAL  USAGK 

See  iNDicmcNT,  3. 

IMPRISONMENT. 

See  Commitment.  Sbttlembnt  by  Earn  is 

Sebyicb,  1. 

INCOMPATIBLE  OFFICE. 

See  Corporation,  1. 

INDENTURE. 

See  Settlement  or  Apprbhticbseip,  S,  4. 

INDICTMENT. 

See  Nuisance. 

1.  Indictment  after  stating  that  a  comBisfK: 
of  bankrupt  had  issued  against  A.,  by  vj- 
tuo  of  which  the  commissioners  sdjndgf^ 
him  to  bo  a  bankrupt,  charged  that  he  isi 
the  other  defendants  conspired  to  coBetal  ■ 
a  part  of  his  personal  estate :  H^d,  tbst  em 
since  the  sUtute  6  G.  4,  c  16,  a  112,  mA 
an  indictment  is  defective  for  not  ihewics 
that  the  party  had  actually  beoome  bftsk- 
rupL  The  King  v.  Jonee  and  OtherijiL,* 
W.  4.  Mi 

2.  On  indictment  for  felony,  removed  b;  eer- 
oertiorari,  the  Court»  under  special  dicna- 
stances,  ordered  that  the  defendsnts  ihooli 
be  at  liberty  to  plead  by  a  clerk  in  eonrt,  acd 
they  and  the  prosecutor  should  be  refitraionl 
from  bringing  error  on  account  of  the  plus 
being  so  token. 

But  in  the  same  case  the  Court  refosed  w 
allow  a  suggestion  to  be  entered  for  the  par- 
pose  of  removing  the  trial  from  Cammll  in- 
to another  county,  on  the  alleged  groaiid  ihn 
titles  to  duohy  property  were  likely  to  tme 
in  question,  with  respect  to  which  pr^odif^^^ 
existed  in  Cornwall,  and  that  an  impartai 
trial  could  not  be  had  there.  The  l'i»3  ^^ 
Penpraze  and  Other;  H.,  3  W.  4.  ^'\ 

3.  A  parish  may  be  indicted  for  non-repur  of 
a  bridge,  without  stating  any  other  ffvai 
of  liability  than  immemorial  usage.  7^ 
King  v.  The  Inhabitante  of  HendoUyKt^^- 
4.  ^-^ 

INDORSEMENT  OF  PROCESS. 
See  Practice,  3. 
INFORMAL  ISSUE. 
iS'ee  Pleading,  2. 
INFORMATION. 
iS'ee  Practice,  11. 
INSOLVENT  ACT. 
See  Attornet,  4.    Landlord  and  Ttsiar,  1 
Pension. 
INSOLVENT  DEBTOR. 
See  Bankrupt,  4^  Fraudulent  Contbtaicc 
1.  An  attorney,  employed  by  a  party  «^*  ^ 
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take  the  benefit  of  the  insolvent  act,  to  pre- 
pare a  list  of  debts  which  were  afterwards  to 
be  inserted  in  the  schedole,  omitted  a  debt 
dae  from  the  insolrent  to  himeelf,  and  sned 
for  that  debt  after  the  party's  discharge : 
Held,  bj  Benman,  J.,  and  Parke,  J.,  that 
this  was  not  such  a  fraud  upon  the  general 
policy  of  the  insolvent  act,  as  would  bar  the 
action. 

Qussre,  Whether,  if  he  omitted  to  insert 
the  debt  in  breach  of  his  duty  to  his  client, 
that  would  be  a  defence  to  an  action  brought 
by  him  against  the  latter  to  recover  the  debt, 
or  whether  it  would  only  be  the  subject  of  a 
cross  action  ?  If  a  defence,  qussre  whether 
or  not  it  should  be  specially  pleaded?  How- 
ard, Gent.,  One,  dtc.  v.  BartoloMxi,  H.  3  W. 
4.  555 

1  An  agreement  by  an  insolvent  about  to  take 
the  benefit  of  the  act,  with  his  creditor,  that 
the  claim  of  the  latter  should  be  omitted  in 
the  schedule,  and  that  a  cognovit  which  he 
held  shall  be  suspended,  and  revived  after 
the  debtor's  diacharge,  was  held  by  the  Court 
of  Exchequer  to  be  fraudulent,  and  the  cog- 
novit and  judgment  signed,  and  execution 
issued  thfreupon  after  the  discharge,  were 
set  aside  with  costs.  Tahram,  Oent^  One, 
dre.  V.  Fremnan,  B.  3  W.  4.  887 

IKSURAlfCK. 
See  EvinurcB,  1. ' 
Goods  and  freight  were  insured  at  and  from 
Liverpool  to  Monte  Video  and  Buenos  Ayres, 
if  open,  or  the  ship's  final  port  of  discharge 
in  the  River  Plate,  with  liberty  to  wait  two 
months  at  Monte  Video,  if  needful,  at  a  pre- 
mlam  of  five  guineas  per  cent,  to  return  2^ 
per  cent  for  risk  ending  at  Monte  Video  on 
airivaL  The  vessel  arrived  on  the  2d  of 
August  at  Monte  Video,  which  was  then 
blockaded  bj  an  enemy's  fleet  to  prevent 
vessels  passing  to  Buenos  Ayres.  The  block- 
ade did  not  cease  till  the  4th  of  October. 
The  vessel  afterwards  sailed  for  Buenos 
Ayres,  and  was  lost :  Held,  that  the  risk  was 
at  an  end  as  soon  as  the  vessel  had  staid  two 
months  at  Monte  Video,  and  that  the  under- 
writers were  therefore  discharged.  Dovle  v. 
PoKeU,  3  W.  4.  267 

INTEBPLSADER  ACT, 
1  A  2  W.  4,  0.  58. 
See  Pbactiox,  5. 

INVENTORY. 

See  ExscvTOR,  2. 

IRREGULARITY. 

See  Ejbctmest,  1.    EvmcNCBj  4. 

JOINT  TRESPASSER. 

See  Tbbspass,  2. 

JUDGMENT. 

See  BxsKRvrr,  2.    Warrjlxt  of  Attobnbt, 

1,2. 
By  the  act  II  G.  4,  o.  70,  s.  9,  upon  trials  for 
felony  or  misdemeanor  on  a  King's  Bench 
record,  judgment  may  be  pronounced  at  the 
assises,  and  shall  have  the  efi'eot  of  a  judg- 
ment of  the  Court  above,  unless  that  Conrt» 
ia  the  first  six  days  of  the  term,  grant  a  rale 
nisi  for  a  new  triiO,  or  for  amending  thejudg- 
menu 
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A  defendant  on  sn^  iword,  having  been 
sentenced  at  the  assises,  cannot  apply  to 
the  Court  to  amend  the  judgment  by  dimin- 
Uhing  the  punithment  upon  ordinary  affi- 
davits in  mitigaition,  or  .without  shewing 
some  specific  defect  in  the  sentence,  or  some 
matter  which  could  not  have  been  adduced 
at  the  assises.  The  King  y,  Lloyd,  Burnell 
und  Other;  M.  8  W.,  4.  135 

JURYMAN. 

The  delivery  of  food  to  a  juryman  after  the 
jury  were  shut  up  to  consider  of  their  ver- 
dict, is  no  ground  for  setting  the  verdict 
aside,  if  it  do  not  appear  that  such  refk-esh- 
ment  was  supplied  by  a  party  to  the  cause, 
or  that  it  was  delivered  to  a  juryman,  whose 
holding  out  decided  the  event 

Affidavits  of  jurymen  are  admissible  as  to 
matters  which  pass  openly  in  Court,  but 
where  there  is  a  judge's  report  on  the  same 
points,  that  is  conclusive.  EvertU  v.  ToueUe, 
E.,SW.4.  681 

JUSTICES. 

iSfec  Action  03c  thb  Casb,  2,  Coxncnoir,  1. 
FniBimLT  SociBTT.  Mandamus,  5.  Officb. 

OtBBSBBR.      PAW^fBROKBR. 

JUSTICES'  CLERK. 

See  OlVlCBB. 

JUSTEfflOATION. 

See  Lbk..    P^badiko,  1. 

KING^S  BENCH  PRISON. 

jS^0  ATTOBimT,  1. 

LANDLORD  AND' TENANT. 
See  AonoBOM  TKB^CASB,vi.    Ejectmbbt,  1. 

1.  By  the  insolvent  act  7  G.  4,  o.  57,  s.  3,  no 
distress  for  rent  made  and  levied  after  the 
arrest  «f  any  person  who  shall  petition  the 
court  fer  the  relief  of  insolvent  debtors  for 
his  discharge,  upon  the  goods  or  effects  of 
such  person,  shall  be  available  for  more  than 
one  year's  rent  A  distress  taken  before,  but 
not  sold  tall  after  the  arrest  of  such  insolvent 
debtor,  is  available  for  more  than  a  year's 
rent  Wray  v.  The  Earl  of  Egremont,  M., 
3  W.  4.        '  122 

8.  A  private  dwelling-house  was  demised  for 
forty  years  by  lease,  containing  a  covenant 
to  repair  and  keep  in  repair  the  premises, 
and  all  such  buildings,  improvements,  and 
additions  as  should  be  nutde  thereupon  by 
the  lessee  during  the  term,  with  a  proviso 
for  re-entry  in  case  of  breach  of  covenant 
The  lessee  changed  the  lower  windows  into 
shop  windows,  and  stopped  up  a  doorway, 
making  a  new  one  in  a  different  place  in  the 
internal  partition  of  the  house :  Held,  that 
no  forfeiture  was  incurred,  the  lessee's  cove- 
nant being  only  against  non-repair,  and  it 
being  implied  by  the  terms  of  the  lease  that 
additions  and  improvements  wore  to  be 
made.    Doe  d.  JDalton  v.  Jonee,  M.,  8  W.  4. 

3.  A  tenant  (not  a  gardener  by  trade)  cannot 
remove  a  Dorder  of  box  planted  on  the  de- 
mised premises  by  himself,  unless  by  special 
agreement   with    the    landlord.      Empeon, 
Genu,  One,  d;c.  v.  Soden,  B.,  3  W.  4.        655 
LEASE. 
See  Ejbctmbht,  1.    Landlord  axd  Tbbaht,  2, 
Maitdamus,  7. 
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LEGAL  ESTATE. 
8€€  EnecTMSHT,  2. 

LIBEL. 
See  EriDKircBy  11. 

1.  The  foUowiDg  words — <<D.  has  had  a  toler- 
able ran  of  luck.  He  keeps  a  well  spread 
sideboard,  bnt  I  always  oonslder  myself  in 
a  family  hotel  when  my  legs  are  under  his 
table,  for  Uie  bill  is  sure  to  eome  in  sooner 
or  later,  thoagh  I  rarely  dabble  in  the  mys- 
teries of  ecarte  or  any  other  game.  The 
fellow  is  Bs  deep  as  Crookford,  and  as  know- 
ing as  the  Morqais.  I  do  dislike  this  leg-al 
profession" — will  support  a  declaration  for 
libel,  without  explanatory  averments,  for 
Uiey  tend  generally  to  disgrace  the  plain- 
tiff. 

QasBre,  Whether  a  defendant,  by  demur- 
ring to  a  declaration  for  a  libel  to  have  been 
published  with  the  intent  ascribed  to  it  in 
the  declaration.  Dighfi  r.  Thomum,  B.,  3 
W.  4.  821 

2.  In  an  action  for  a  libel  charging  an  attor- 
ney with  **  disgraceful  conduct"  in  haWng 
at  an  election  disclosed  confidential  com- 
munications which  he  had  acquired  profes- 
sionally, the  defendant  pleaded  in  justifica- 
tion that  the  plaintiff  had  disclosed  many 
details  and  particulars  professionally  and 
eonfidentially  communicated  to  him  relating 
to  three  transactions  (which  were  specified), 
two  of  them  belne  instances  in  which  he  haid 
been  employed  by  mortgagors  to  manage 
mortgages,  and  a  third  where  in  the  course 
of  his  employment  as  attorney,  he  had  be- 
come acquainted  with  the  nature  of  his 
client's  title  and  his  right  to  grant  leases. 
At  the  trial  It  appeared  as  to  the  mortgages, 
that  the  plaintiff  had  acted  as  attorney  both 
for  mortgagors  and  mortgagees :  Held,  that 
it  was  a  qneatton  for  the  jury  whether  the 
matters  disclosed  by  the  plaintiff  were  such 
the  knowledge  of  which  was  acquired  pro- 
fessionally, and  not  whether  they  were  such 
as  he  would  not  be  compellable  to  disdose 
if  called  upon  aa  a  witnesi  in  a  court  of  jus- 
tice. 

Semble  that  the  knowledge  aequiredby 
the  plaintiff  as  to  the  right  of  his  client  to 
grant  fVeehold  leases,  was  of  that  priyileged 
nature  that  he  would  not  have  been  bound 
to  disclose  it  if  called  on  ae  a  witness. 
Moore,  OetU.,  One,  Ac  w,  Terrell  and  Otkere,. 
£.,  3  W.  4.  87» 

LICENSE. 
See  Plbaddto,  7. 
LIEN. 
See  Vjen DOR  ahd  Vbitdbb,  1. 
1.  A.  purchased  premises  which  were  mort- 
gaged to  B.,  wiUi  a  proTiso  for  reeonreyanee 
at  the  costs  and  charges  of  the  mortgs^r, 
on  payment  of  principal  and  interest    B. 
sold  the  premises,  and  was  to  pay  off  the 
mortgage  on  the  completion  of  the  purchase ; 
but  A.'s  attorney,  who  held  the  title  deeds, 
would  not  deliver  them  to  B.  till  his  own  bill 
was  also  paid.  The  bill  contained  some  items 
fairly  oharseable  on  the  occasion,  as  costs 
due  firom  the  mortgagor  and  others,  which 
were  properly  payable  by  the  mortgagee: 
Held,  that  the  attorney  might  enforce  his 
lien  on  the  deeds  agabut  B.  to  the  whole 


extent  of  the  bill;  and  that  6.  bariog  been 
obliged  to  pay  it  for  the  pnrpoee  of  releas- 
ing the  deeds,  could  not  recover  back  froa 
the  attorney  the  amount  unduly  charged. 
Ogle  T.  Storey,  OenL,  One,  dee.,  £.,  8  W.  4. 

735 

LOCOMOTIVE  STEAM  ENGINES. 
See  NuuANCB. 

LONDON  DOCK  COMPANY. 
See  Pbacticb,  &. 

MALICE. 
See  AcnoK  oir  tkb  Cask,  2.    Eyidbvgb,  12. 

MANDAMUS. 
See  Appbal,  4. 

1.  By  Stat  11  G.  4,  c  lzx.,the  Haiigerfbr4 
Market  Company  were  empowered  to  pur- 
chase certain  premises  for  the  poipoees  of 
the  act;  and  by  sect  6,  it  was  enacted  as 
follows:  That  if  any  person  interaeted  is 
such  premises  shal(  for  twenty-«iie  dayi 
next  after  notice  given  him  of  their  beicg 
required  for  the  purposes  of  the  act,  refiise 
to  treat,  or  not  agree,  for  the  sale  thereof  ia 
every  such  ease  the  Company  shall  caass 
the  value  of,  and  recompense  to  be  made  for, 
such  premises  to  be  inquired  of  by  a  jury; 
and  for  summoning  and  returning  sncli  juir, 
they  are  empowered  to  issue  their  warrant 
to  the  High  BaiUff  of  Westminster,  who  ii 
required  to  impannel,  summon  and  retazs 
such  jury,  and  is  empowered  to  swear  twelve, 
and  to  examine  witnesses  before  them,  4e. : 
and  they  shall  assess  the  damages  and  re- 
compense, Ac: 

Held,  Uiat  the  Company,  having  given 
such  notice  to  an  occupier,  could  not  with- 
draw f^om  it,  though  they  offered  to  pay  sll 
reasonable  costs  incurred  by  him  in  eoa- 
sequence ;  but  that  the  act  obliged  theo^  ea 
his  demand,  to  issue  their  warrant  to  the 
High  Bailiff  for  summoning  a  jury.  And 
the  Court  granted  a  mandaBus  to  eonpcl 
them  so  to  do.  The  JCtrng  v.  The  Hmnger- 
ford  Market  Companm,  8  W.  4.  327 

2.  It  is  discretionary  in  the  Court  etthtt  to 
determine  the  validity  of  a  return  to  a  msa- 
damus  on  motion,  or  to  order  the  caae  to  be 
set  down  in  the  crown  paper  for  argument 

The  St  Katharine  Dock  Company  weie 
incorporated  by  act  of  parliament,  which  di- 
rected that  all  actions  against  the  CompsBj 
should  be  prosecuted  against  the  tressarcr 
or  director  for  the  time  being;  but  that  the 
body  or  goods.  Muds,  Ac,  of  such  treasurer 
or  director  should  not,  by  reaaon  of  his  beief 
defendant  in  such  action,  be  liable  to  execs- 
tion.  An  action  having  been  brought  by  T. 
C.  against  the  treasurer,  as  such,  and  so- 
other by  the  Company,  in  the  name  of  tbe 
treasurer,  against  T.  C,  all  matters  in  differ- 
ence were  referred  to  an  arbitrator,  who 
awarded  that  T.  C.  had  cause  of  setioa 
against  the  defendant,  as  such  treasurer,  te 
a  certain  sum,  and  directed  that  the  tresearer 
should  pay  T.  C.  that  sum  on  demand:  asd, 
as  to  the  other  suit,  he  awarded  that  the 
treasuer,  as  such,  had  no  cause  of  actiM, 
and  ordered  him,  as  such  treasuer,  tepsyT. 
C.  the  costs  on  demand :  Held,  that  a  ■»• 
damoa  would  lie  to  the  treasurer  and  diree- 
tors,  commanding  them  to  pay  the  nma 
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awtf  ded.     The  KtM  v.  Th€  SL  Ktttharin« 
IhKk  Company,  M.,  3  W.  4.  360 

3.  Od  motion  for  a  mandomos  to  the  master 
and  wardeDS  of  an  incorporated  company  of 
the  city  of  London,  to  call  a  meeting  of  the 
company  on  the  next  annual  day  of  election, 
for  the  parpose  of  electing  a  master  and 
wardens  aeeording  to  the  charters,  it  being 
^aggested,  as  the  ground  of  motion,  that  the 
ssid  offlcers  were  at  present  improperly 
eleeted  by  a  part  only  of  the  company,  in- 
stead of  the  whole  body ;  the  Court  refased 
the  writ. 

On  motion  afterwards  for  a  quo  warranto 
Against  the  master  elected  in  Uie  manner 
complained  of,  it  appeared  that  the  practice, 
ss  far  as  it  conld  be  traced,  from  the  year 
1188,  had  been  for  the  master,  wardens,  and 
a  body  called  the  court  of  assistants  (which 
had  Tsried  in  number  from  twenty-four  to 
forty),  te  elect  the  master;  and  that  he  had 
asoaUy  been  elected  out  of  the  court  of  as- 
itistants,  and  not  out  of  the  general  body. 
The  assistants,  besides  belonging  to  that 
ooart,  had  the  same  qualifications  for  being 
elected  as  the  other  members  of  the  com- 
pany. In  some  instances,  but  it  was  not 
stated  how  many  or  at  what  period,  persons 
had  been  elected  who  were  not  of  the  court 
The  company  had  existed  from  time  imme- 
morial; by  a  charter  of  Rich.  2,  they  were 
empowered  to  elect  a  master  de  iteipM  when 
and  as  they  should  please ;  and  by  a  charter 
•)f  18  Hen.  7,  (1502)  all  their  libeHies,  fran- 
ehises  and  customs,  were  conllnned : 

Held,  that  if  one  entire  by-law  were  to  be 
preramed,  for  the  master,  wardens,  &o.,  to 
elect,  and  to  elect  out  of  a  restricted  body, 
the  latter  part  of  such  b  v-law  would  be  bad, 
and  Titiate  the  whole,  but  that  no  ground 
was  laid  for  presuming  such  by-law,  inas- 
much as  the  elections  from  the  particular 
bodj  might  have  been  made  in  every  in- 
itaoee  by  choice,  and  not  under  any  rule ; 
aad  farther,  it  appeared  that  there  were  ex- 
ceptions, although  these  were  not  specifically 
stated ;  and  that  even  the  practice  of  elect- 
iog  ^  a  limited  body  was  not  necessarily  to 
be  presumed  part  of  a  by-law^  as  it  might 
hare  been  a  custom,  incorporated  by  refer- 
ence in  the  charter  of  Hen.  7. 

Qnmre,  Whether  a  quo  warranto  informa- 
tion lies  at  the  instance  of  a  private  relator, 
against  a  person  claiming  to  hold  an  ofiice 
in  one  of  the  incorporated  companies  of  the 
city  of  London  ?  The  King  v.  Atttcood,  3 
W.4.  ^  481 

4-  The  Court  of  Directors  of  the  East  India 
Company  sent  to  the  Hoard  of  Control,  for 
their  approval,  a  draft  of  a  dispatch  headed 
"Political  Department,"  which  that  board 
altered  and  returned  to  them,  to  be  trans- 
mitted to  India,  pursuant  to  the  33  O.  2,  c. 
^3,  I.  12.  The  directors  objected  to  the 
alterations,  but  not  the  jurisdiction  of  the 
commissioners  to  make  them;  and  the  altera- 
tions being  insisted  on  by  the  board,  the 
directors  siterwards  rescinded  the  resolution 
on  which  the  despatch  was  founded,  and 
•sfk  it  to  the  commissioners  to  originate  the 
(lijpatch  pursuant  to  the  sect  15  of  the  stat- 
ute. On  motion  for  a  mandamus  to  the  di- 
rectors to  transmit  the  altered  dispatch : 

Held,  first,  that  the  conduct  of  the  diree- 
ton  was  equivalent  to  a  refusal  to  transmit 


the  dispatch;  secondly,  that  the  directors 
could  not  in  this  case  annul  the  resolution  on 
which  the  dispatch  had  been  founded; 
thirdly,  that  the  despatch  having  been 
originated  by  the  directors,  and  altered  by 
the  board  of  control,  and  ordered  by  them 
to  be  transmitted,  and  proceedings  being  so 
far  regular,  it  was  no  answer  to  an  applica- 
tion for  a  mandamus,  that  the  board  might 
by  another  proceeding,  as  by  originaUng  a 
dispatch,  attain  the  same  end:  fourthly, 
that  the  directors  having  admited  the  juris- 
diction of  the  board  with  respect  to  the  dis- 
patch, and  only  contested  the  alterations, 
were  estopped  from  afterwards  contending 
that  the  dispatch  was  not  one  over  which 
the  board  had  authori^.    H.,  3  W.  4.     530 

5.  To  ground  a  proceeding  at  petty  sessions 
under  7  Jb  8  G.  4,  c.  31,  s.  8,  for  compensa- 
tion in  respect  of  felonious  ii^ury  by  rioters, 
the  party  or  his  servant  must  go  before  a 
justice  within  seven  days  after  the  ofience 
committed,  and  submit  to  examination,  Ac, 
according  to  section  3  of  the  act,  qs  well  as 
where  an  action  is  to  be  brought  And  the 
Court  will  not  grant  a  mandamus  to  summon 
such  petty  session,  where  it  does  not  appear 
by  affidavit  that  these  steps  have  been  taken, 
though  the  party  swear  that  he  has  duly 
served  the  notice  required  by  section  8.  The 
King  V.  Bateman  and  Another,  H.  3  W.  4. 

552 

6.  The  act  11  G.  4,  c  Ixx.  (passed  May  1830), 
incorporating  the  Hnngerford  Market  Com- 
pany, empowers  them  to  purchase  certain 
estates;  and  section  17,  enacts,  that  every, 
lessee  or  tenant  for  years  or  at  will  of  any 
messuages,  Ac.  to  be  purchased  under  the 
act,  shall  deliver  up  possession  to  the  com- 
pany  at  three  months'  notice,  they  making 
compensation  to  every  such  tenant,  Ac.  who 
ahall  be  required  to  quit  h^ore  the  expiration 
of  hit  term :  such  compensation,  in  case  of 
dispute,  to  be  assessed  by  k  jury.  Section 
19,  provides,  that  all  tenants  for  years,  from 
year  to  year,  or  at  will,  occupiers  of  any 
messuages,  Ac.  comprised  in  the  act,  who 
shall  sustain  "  any  loss,  damage,  or  injury 
in  respect  of  any  intereet  whateoevet  for  gooti- 
tciU,  improvemfinte,  tenant**  fixtures,  or  other- 
wiee,  which  they  now  enjoy,  by  reason  of  the 
passing  of  this  act,''  shall  receive  compensa- 
tion from  the  company,  by  such  means  ss 
are  provided  in  respect  of  the  tenants  of  cer- 
tain hereditaments  mentioned  in  a  schedule 
to  the  act;  namely,  by  assessments,  as  be- 
fore stated. 

A  lessee,  whose  term  expired  on  the  day  the 
company  came  into  possession  (June  24th, 
1S30),  obtained  leave  to  hold  on  till  the  pre- 
mises were  wanted,  and  did  so  for  a  year  and 
three  quarters,  at  the  end  of  which  time  he 
quitted,  having  received  half  a  year's  notice. 
His  under-tenant,  who  came  in  at  Christmas 
1828,  and  had  held  from  year  to  year,  and 
who  knew  of  the  above  proceedings,  and 
also  received  notice  to  quit,  was  held  entitled 
to  compensation  for  good- will  (to  be  assesKcd 
by  a  jury)  under  sect.  19.  The  King  v.  The 
Hunger/ord  Market  Company,  E.  3  W.  4. 

592 

7.  Under  sections  17,  and  19,  of  the  Hunger- 
ford  Market  Act  (see  the  preceding  case) 
compensation  was  daimed  by  a  party,  who 
in  1823  became  the  assignee  of  a  lease  for 
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foarteen  jean,  granted  in  1818,  of  premises 
on  the  estate  purehased  by  the  company. 
The  lease  contained  eorenants  to  yield  ap 
the  premises,  vnth  all  Jlsttures  and  improve- 
•nento,  at  the  end  of  the  term,  and  not  to  un- 
derlet or  aetxyn  without  leave ;  bnt  this  latter 
clause  had  not  been  introdoeed  In  contemp- 
lation of  any  advantage  to  be  taken  of  it  by 
the  landlord  with  reference  to  the  present 
act.  The  company  suffered  the  lease  to  ex- 
pire, and  then  turned  out  the  tenant :  Held, 
that  he  was  entitled  to  have  compensation 
assessed  for  the  loss,  if  any,  snsUdned  by 
him  in  respect  of  good-will,  or  the  chance 
of  a  beneficial  renewal  of  his  lease ;  but  not 
for  fixtures  set  up  or  purchased,  or  for  im- 
proTomonts  made  by  him,  inasmuch  as  he 
had  no  legal  interest  in  them. 
Held,  nerertheless,  that  these  might  be  con- 
sidered by  the  Jury  in  estimating  the  chance 
of  a  beneficial  renewal.  The  King  y.  The 
Hunger/ord  Market  Company  (Ex  parte  Ooe- 
ling),  B.  3  W.  4.  696 

MANGANESE. 
See  Poob-Batb,  2. 

MARKET. 

Qnssre,  if  the  grantee  of  a  newly  created  mar- 
ket can,  by  Tirtne  of  such  grant  merely, 
maintain  an  action  for  distnrbanoe  of  franch- 
ise against  a  person  selling  marketable  arti- 
cles in  his  own  shop,  within  the  franchise, 
but  not  within  the  limits  of  the  market  place 
on  the  market  day. 

But  a  claim  by  immemorial  custom  to  exclude 
others  from  selling  such  commodities  on  the 
market  day,  except  in  the  market  place,  is 
Talld  in  law. 

And  where  a  market  for  meat,  Ac  was  proved 
to  hare  been  in  existeaoe'ia  the  reign  of 
James  the  First,  proof  that  the  grantees  of 
the  market  had  for  the  last  hundred  years 
appointed  market-lookers,  that  no  butchers' 
shope  had  exilted  out  of  the  maiiiet  place 
until  1810,  and  that  the  shops  then  set  up 
were  objected  to  by  the  grantees,  was  held 
to  be  sufficient  evidence  of  such  immemorial 
right  The  Mayor  of  MaecUtJUld  T.  Pedley, 
H.  3  W.  4.  397 

MARRIAGE. 

To  render  a  marriage  invalid,  the  4  6. 4,  e.  76, 
s.  22,  which  enacts,  *'that  if  any  persons 
shall  knowingly  sod  wilftiUy  intenxanry 
without  due  publication  of  banns,  the  mar- 
riages of  such  persons  shall  be  null  and 
void,"  it  must  be  contracted  by  both  parties 
with  a  knowledge  that  no  due  publication 
has  taken  place.  And  therefore  where  the 
intended  husband  procured  the  banns  to  be 
published  in  a  Christian  and  surname  which 
the  woman  had  never  borne,  but  she  did  not 
known  that  fact  until  after  the  solemnisation 
of  the  marriage :  it  was  held  that  the  mar- 
riage was  valid.  The  King  v.  The  Inhahit- 
ante  of  Wroxton,  B.  3  W.  4.  640 

MARSHAL  OP  THE  KING'S  BENCH. 
See  Attorney,  1. 

MASTER  AND  SERVANT. 
See  EviDBNCK,  12. 

MINES. 
Se*  Poor  Rati,  2. 


MI8J0INDER  OF  ACTIOK. 
See  PLRAnnt«,  3. 

MISJOINDER  OF  COUNTS. 
See  PLRADora,  4. 

MONET  HAD  AND  RECEIVED. 
See  Abbuxpsit,  2,  4.    Ba5Kbupt,  2. 

MORTGAGOR  AND  MORTGAGEE. 
See  Etbctmbbt,  2.    Lixv,  1. 

MUTUAL  CREDIT. 
See  Bahkbupt,  6. 

NEGLIGENCE. 
See  AnoRHBT,  2. 

NOTICE  OF  APPEAL. 
See  ApfMAL,  1,  2, 4. 

NOTICE,  SERVICE  OP. 
See  Pbhal  Action. 

NOTICE  TO  OVERSEERS. 
See  Sbttlxxbut  bt  AppRBimcxiBXP,  1* 

NOTICE  TO  QUIT. 
See  Mamj>amV9,  5,  6. 

NOTICE  TO  REPAIR. 
See  Ejxcthbbt,  1. 

NOTICE  TO  PURCHASE  PREMISES. 
See  MijniAMVB,  1. 

NOTICE  OF  WRIT  OP  ERROR. 
See  Trxbpabb,  L 

NOTTINGHAM  CASTLE. 
See  EviDBBCX,  8. 

NUISANCE. 
See  High  WAT,  1. 

By  an  act  reciting  that  a  r^way  between  eer^ 
tain  points  woud  be  of  great  public  atillt/. 
and  would  materially  assist  the  agrienltonl 
interest  and  the  general  traffle  of  the  ooan- 
tiy,  power  was  given  to  a  oompsny  to  mikj 
such  railway  aeoording  to  a  plan  depoiitea 
with  the  clerk  of  the  peace,  from  which  Ui^ 
were  not  to  deviate  more  than  100  jsrv. 
By  a  subsequent  act  the  company  w  penoM 
authorised  by  them  were  empowered  to  ow 
locomotive  engines  upon  the  railwsy.  the 
railway  was  made  parallel  and  ad^nt  te 
an  ancient  highway,  and  in  eone  pla«^ 
eame  within  Ave  yards  of  it.  It  did  not^ 
pear  whether  or  not  the  line  coaW  hste  bees 
made,  in  those  instances,  to  psssatsgres^ 
distance.  The  locomotive  engiscf  oa  tt« 
railway  frightened  the  horses  of  penons  U' 
ing  the  highway  as  a  carriage  rotd.  On  in- 
dictment against  the  company  for  s  vmu^* 

Held,  that  ills  interference  with  the  ngh» 
of  the  public  must  be  taken  to  !>»▼•  JJ*° 
contemplated  and  sanctioned  by  tbe  legUt' 
ture,  since  the  words  of  the  sUtuls  »»2J; 
ing  the  use  of  the  engines  were  un<insliiied} 
and  the  public  benefit  derived  from  ^\^' 
way  (whether  it  would  have  cxcuied  »« 
alleged  nuisance  at  common  law  or  notji 
shewed  at  least  that  nothing  wss  nnressons- 
ble  in  a  olause  of  an  act  of  paiiismentgiTni 
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such  onqnalified  authority.     Tk^  King  v. 
Peate  and  Othen,  M.  3  W.  i.  30 

OCCUPATION. 
See  SBTn.BMEirr  bt  hkxtihg  ▲  Texexsht,  t,  3* 

OCCUPIER. 
iSiM  Poor  Ratb,  I,  2. 

OFFICE. 

A  derk  to  jostiees  in  petty  sesstons  appointed 
by  order  of  snoh  sessions,  has  no  legal  hold 
Qpon  his  offioe,  nor  will  this  Court  Interfere 
if  he  is  dismissed  summarily  and  without 
eaose  assigned.     Exparte  Sandyt,  E.  3  W.  4. 

803 

ORDER  OF  REMOTAL. 
£ke  Appsal,  3. 

OUTSTANBINa  TERM. 
jS^Finx. 

OVERSEER. 

Bj  the  statute  17  G.  2,  o.  38,  it  is  discretion- 
arj  in  the  magistrates  to  commit  an  outgo- 
ing churchwarden  or  overseer  who  neglects 
or  refuses  to  aooount  The  King  r.  The 
J^ieee  of  Norfolk,  M.  3  W.  4*  238 

PARTICULARS  OP  DEMAND. 
See  Eyidbvob,  10. 

PARTNER. 

S.  and  E.  were  partners  in  alum  works,  for  an 
indefiaite  period.  £.  was  a  dormant  partner. 
In  January  1829,  it  was  agreed  that  the  set- 
tlement of  the  partnership  accounts,  and  all 
qaestions  concerning  the  rospective  liabili- 
ties and  the  mode  of  winding  up  the  affairs, 
snd  the  manner  and  time  of  dissolving  the 
psrtnership  should  be  referred  to  an  arbitra- 
tor; snd  it  was  afterwards  agreed  that  S. 
snd  E.  should  respectively  bid  for  the  plant, 
ntcnfiils,  and  fixtures,  and  the  referee  was  to 
declare  the  highest  bidder  to  be  the  purcha- 
ser. In  April  1829,  S.  having  been  declared 
the  highest  bidder,  became  the  purchaser, 
snd  the  works  were  entirely  given  up  to  him : 
Held,  Uiat  the  partnership  was  then  deter- 
mined, although  the  referee  had  made  no 
order  as  to  the  dissolution ;  and  that  S.  had 
no  anthority,  after  that  time  to  bind  E.  by  a 
promissory  note.  Heath  v.  Saneomy  M.  3. 
W.  4.  172 

PARTNERSHIP. 

.S«  BlKKRUPT,  8.      EVIDEXCB,  13.      PAnT5ER. 

PARTY  GRIEVED. 
See  Appbal,  4. 

PAWNBROKER. 

Tbe  pawnbrokers'  act  40  G.  3,  e.  99,  s.  24, 
enables  justices,  in  case  it  shall  be  proved 
before  them  that  any  goods  pawned  have 
been  sold  contrary  to  the  act,  or  have  been  em- 
bezzled or  lost,  or  are  become  or  have  been 
rendered  of  less  value  than  at  the  time  of 
pawning,  through  the  default,  neglect  or 
vilfal  misbehaviour  of  the  person  with  whom 
the  same  were  pawned,  to  award  satufaction 
to  the  owner  as  there  specified  : 

Held,  that  justices  have  no  power  in  the  above 


oases  to  commit  in  default  of  fuoh  satis&o- 
tion  being  made. 

Qussre,  Whether  a  pawnbroker  is  answerable 
for  pledges  destroyed  by  accidental  fire,  as 
goods  "  lost"  within  the  above  clause. 

Semble,  that  the  words  "  through  the  default," 
Ao.  apply  to  all  the  oases  previously  men- 
tioned, and  not  only  to  that  of  the  goods 
pawned  having  become  of  less  valqe.  Ex~ 
parU  Carding,  3  W.  4.  198 

PAYMENT. 
iSee  Bankrupt,  8. 

PAYMENT  OP  MONEY  INTO  COURT. 
See  Abbumpbit,  1.    Bvidbncje,  10. 

PENAL  ACTION. 
See  Apqthioart,  1,  2. 
One  calendar  month  before  the  commencement 
of  an  action  for  penalties  against  a  clergy- 
man for  non-residence,  a  notice  in  writing  of 
the  intended  writ  and  cause  of  action  was  de- 
livered to  the  bishop's  deputy  registrar  at 
his  own  house,  and  carried  by  him  the  next 
morning  to  the  registry  office,  and  there  left : 
Held,  that  that  was  not  sufficient  to  satisfy 
the  67  G.  3,  c.  99,  s.  40,  which  requires  such 
notice  to  be  delivered  to  the  bishop  of  the 
diocese,  hy  leaving  the  aame  at  the  regietry  of 
hie  dioceee.  Vaux  v.  VoUant,  Clerk,  H.  3  W. 
4.  525 

PENSION. 
A  pension  during  his  Majesty's  pleasure,  grant- 
ed by  order  in  council  on  petition,  for  past 
services  as  advocate  of  the  admiralty,  and 
charged  on  the  navy  estimates,  may  be  ap- 
propriated, under  the  insolvent  act  7  G.  4,  c. 
67,  s.  29,  with  the  consent  of  the  lords  of  the 
admiralty,  for  payment  of  creditors. 

Qusdre,  Whether  this  Court  oould  have 
granted  a  prohibition  to  the  insolvent  debt- 
or's court,  against  proceeding  upon  an  order 
for  such  appropriation,  if  it  had  not  been 
warranted  by  the  statute  ?  Ex  parte  Batting, 
E.  3  W.  4.  «90 

PETTY  SESSIONS. 
jS'ee  Mandamus,  5. 
PINDER. 

See  SKTTLEJffENT  BY  SERVING  AN  OFFICE,  1. 

PLEADING. 

See  Action  on  the  Case,  2.     Bill  of  Ex 

CHANGE,  3.    Evidence,  8. 

1.  In  trespass  against  surveyors  of  the  high- 
ways for  pulling  down  a  watchhouse,  the  act 
13  O.  3,  c.  78,  s.  82,  does  not  enable  them* 
under  a  plea  not  gailty,  to  justify  the  remov- 
ing it  as  being  a  nuisance  on  tbe  highway. 
The  Company  o/  Proprietore  of  the  Witham 
Navigation  v.  Padley  and  Othera,  M.  3  W.  4. 

69 

2.  The  plaintiff  hav4ng  declared  in  covenant 
for  rent  at  26/.  a  year,  the  defendants  pleaded 
that  they  were  only  chargeable  as  executor ' ; 
that  tbe  term  came  to  them  as  such ;  that  tbe 
premises  were  of  less  yearly  value  than  the 
said  rent  of  26/.,  vis.  of  no  value ;  and  that 
they  had  fully  administered,  Ac.  Replica- 
tion, that  the  premises  were  of  the  yearly 
value  of  26/.;  issue  thereon.  At  the  trial 
the  yearly  value  was  found  by  the  jury  to  b 
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20/. :  Hold,  that  the  replication  wat,  in  sab- 
•taooe,  that  the  premises  were  of  «onM  yalue ; 
that  the  issue  was  merely  informal  and  cured 
bj  verdict ;  and  that  the  plaintiff  might  re- 
oorer  the  arrears  of  rent  at  the  rate  flzed  by 
the  jury.    Buberv  v.  Stevent,  M.  3  W.  i. 

241 

3.  Declaration  contained  six  counts  in  case, 
the  seventh  charged  that  the  defendants  took 
and  distrained  the  goods  of  the  plaintiff  for 
rent,  of  more  than  sufficient  value  to  satisfy 
the  rent  and  costs,  and  then  voluntarily  aban- 
doned the  same,  and  ajfterwards  wrongfully, 
injuriously,  and  vexatiomly  again  took  and 
distrained  the  same  goods  for  the  same  rent, 
and  refused  to  return  the  same,  and  con- 
verted them  to  their  own  use :  Held,  on  mo- 
tion in  arrest  of  judgment  for  misjoinder  of 
case  and  trespass,  that  although  this  second 
taking  of  goods  was  a  trespass,  yet  the  plain- 
tiff might  bring  case  for  the  conversion,  and 
that  the  count  was  an  informal  one  in  case, 
and  sufficient  after  verdict.  Smith  v.  Good- 
win and  liichards,  H.  3  W.  4.  413 

4.  Declarations  ("in  a  plea  of  trespass  on  the 
case")  stated  that  the  defendant,  intending  to 
injure  plaintiff  in  his  good  name,  and  to  cause 
his  dwelling-house  to  be  searched  for  stolen 
goods,  and  to  procure  him  to  be  imprisoned, 
went  before  a  justice,  and  falsely  and  mali- 
ciously, and  without  probable  cause,  charged 
that  certain  specified  goods  of  defendant  had 
boen  feloniously  stolen,  and  that  he  suspected 
that  the  aaid  goods  were  concealed  in  the 
plaintiff's  dwelling-house;  and  iqyon  tuch 
ckanje  the  defendant  procured  the  justice  to 
grant  a  warrant,  anthorizing  a  constable  to 
enter  the  plaintiff's  house  to  search  for  the 
•aid  goods ;  and  the  defendant,  with  divers 
other  persons,  caused  and  procured  the  dwell- 
ing-house of  the  plaintiff  to  be  searched  and 
rummaged  for  the  taid  goods,  and  the  door 
of  such  house  and  a  pantry  to  be  broken  to 
pieces,  and  the  plaintiff  and  his  family  to  be 
disturbed  in  possession,  and  his  goods  to  be 
carried  away. 

The  general  conclusion  was,  that  by  means 
of  the  premises  the  plaintiff  was  injured  in 
his  good  name  and  trade,  put  to  expense,  and 
hindered  in  bis  business.  A  count  in  trover 
was  added :  Held,  on  general  demurrer,  by 
Taunton  and  Patteson,  Js.,  Littledale,  J.  die- 
sen  tlente,  that  the  acts  of  violence  alleged  to 
have  been  committed  in  the  house,  appeared 
sufficiently  by  the  declaration  to  have  been 
acts  done  in  pursuance  of  the  warrant ;  and 
in  consequence  of  the  charge  made  by  the 
defendant,  and  that  they  were  stated  as  mere 
matter  of  aggravation,  and  consequently  that 
the  whole  count  containing  this  statement 
was  in  case.  Henawortk  v.  Fowtet,  H.  3  W. 
4.  449 

5  Declaration  stated,  that  in  consideration  that 
the  plaintiff  would  sell  goods  to  the  defend- 
ant for  600/.,  to  be  paid  for  by  approved  bills, 
falling  due  be/ore  the  15th  of  February  1832, 
the  defendant  undertook  to  pay  plaintiff  said 
sum,  by  approved  bills  falling  due  be/ore  the 
said,  &c.  At  the  trial  the  plaintiff  proved  a 
written  contract,  corresponding  with  that  sot 
out  in  the  declaration,  except  that  the  pay- 
ment was  to  be  in  approved  bills,  falling  due 
hjf  the  15th  of  February :  Held,  that  although 
the  declaration  did  not  profess  to  set  forth 
any  contract  in  writing,  this  variance  was 


amendable  by  the  Judge  at  Nisi  Prini,  nader 
the  statute  9  G.  4,  o.  16,  s.  1.  Lamey  v.  Bish- 
op, H.  3  W.  4.  4?» 

6.  Declaration  by  husband  and  wife,  stated  thit 
the  wife  lit?td  •eparate/rom  lAe  ktuband,  and 
kept  a  boarding-house,  and  enjoyed  good 
credit,  and  was  supplied  nececsaries  apcn 
credit  by  tradesmen,  both  for  her  own  sup- 
port and  for  eanying  on  her  aaid  buBaes: 
that  the  defendsmt  spoke  certain  words  vi 
her,  and  of  and  concerning  her  manaer  ef 
carrying  on  her  busineas,  impntlng  to  beris- 
solvency,  adultery,  and  prostttution :  by  m- 
son  whereof  divers  persons  left  off  boardisi 
with  her,  and  tradesmen  ceased  to  supplj-  be; 
on  credit  whereby  she  was  injured  in  her  still 
business  and  impoverished,  Ac. :  Held,  thit 
the  wife  ought  not  to  have  been  joined  in  thii 
action,  the  words  being  only  actioBabie  in 
respect  of  damage  to  the  buainess,  and  tta: 
damage  being  solely  the  husband's. 

Whether  or  not  he  could  have  maintaise4 
an  action  under  the  circumstances,  qnrrr. 
Saville  and  Joyce  kit  Wife  T.  Are^ney,  H.  2 
W.  4.  514 

7.  Trespass  for  breaking  and  entering  theUod< 
of  the  plaintiff,  and  sinking  pits.  Plea,  tfait 
before  the  plaintiff  had  any  thing  in  the  wA 
lands,  one  U.  was  seised  in  fee  of  one  sndi- 
vided  third  part  therein,  and,  by  indentitre. 
granted  to  B.  license  to  dig,  mine.  ir. 
throughout  his  one  third  part,  with  liUm 
to  erect  engines,  Ac.  for  the  term  of  twetttr- 
one  years ;  that  before  the  expiration  of  tlir 
term  the  grantee  died,  and  his  executrix  br- 
came  legally  entitled  to  the  enjoyment  of  (be 
license,  and  because  she  could  not  eojoj  it 
so  fully  as  it  was  lawful  for  her  to  do  witiuwt 
committing  the  supposed  trespass,  the  it- 
fendant,  as  her  servant,  entered  upon  tb« 
said  lands,  and  upon  the  plaintiff's  posses- 
sion, and  committed  the  same. 

Replication,  that  the  supposed  lieeve  vs' 
granted,  subject  to  a  condition  "that  if  tbf 
grantee,  his  executors,  Ac.  should  negleet  tu 
work  the  mines  for  a  certain  time,  or  shoald 
fail  in  the  performance  of  all  or  any  of  tlic 
covenants,  then  and  from  thenceforth  the  ixi- 
denture,  and  the  liberties  and  licensee  therr- 
by  granted,  should  cease,  determine,  sod  be 
utterly  void  and  of  no  effect."  Arennect 
that  the  grantee,  for  a  space  of  time  exceed- 
ing that  specified,  neglected  to  work  the  pre- 
mises contrary  to  the  condition,  and  th«  li- 
cense thereby  became  utterly  void: 

Held,  on  general  demurrer,  to  the  replict- 
tion,  that  the  word  void,  in  the  prvri?*^, 
meant  voidable  at  the  election  of  the  grtow, 
and  thererore  that  it  was  necessary  t^  tbe 
plaintiff  to  allege  that  the  grantor,  or  tmt 
person  claiming  under  him  (which  it  wv  sot 
shewn  that  the  plaintiff  did,)  had,  by  9mi 
act,  evinced  his  intention  to  avoid  the  Ucenx. 
Jiobert9  V.  Doi^y,  E.  3  W.  4.  ^ 

7.  Declaration  by  husband  and  wife  stated. 
that,  6y  agreement  between  the  plaintiff  a*i 
the  defendant,  melting  that  one  J.  L-  bid 
been  arrested  at  the  suit  of  the  pUiotiC'; 
that  the  defendant  had  become  bail  to  tbe 
sheriff;  that  the  bail  had  been  forfeited;  vii 
that  J.  L.  had  given  a  cognovit  for  the  debt 
and  costs;  it  was  understood  and  agreed  ^• 
twfen  the  plaintiffs  and  de/endanty  and  tbe 
defendant  undertook  and  promised,  in  ^«d* 
sideration  that  the  plaintiffs  would  not  eater 
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up  jadgmm^  or  me  out  exeenUon  against  J. 
L.  until  a  certain  day,  that  he,  the  defendant, 
wonld  render  J.  L.  on  that  day,  or  in  default 
paj  the  debt  and  eoets.  Averment  that  Uie 
plaintiff  had  not  entered  np  judgment  or 
tued  ovt  execution  against  J.  L.  before  the 
day  :  Breach,  that  the  defendant  did  not  ren- 
der J.  L.  on  the  day,  or  pay  the  debt  and 
costs:  Held,  on  motion  in  arrest  of  judg- 
ment,  after  verdict  for  the  plaintiffs. 

First,  that  as  the  agreement  was  stated  to 
be  with  the  plaintiffs,  the  promise  must  be 
taken  after  verdict  to  have  been  made  to 
them. 

Secondly,  that  it  sufficiently  appeared  that 
the  wife  had  a  joint  interest,  because  the 
cognovit  by  J.  L.  to  all  the  plaintiffs,  which 
was  recited  in  the  agreement,  was  a  sufficient 
admission  by  the  defendant  of  such  joint  in- 
terest. 

Thirdly,  that  though  the  agreement  by  the 
wife  was  void,  it  might  be  rejected  as  sur- 
plofsge,  and  that  the  count  would  then  be 
food,  as  stating  a  promise  to  pay  the  debt 
and  costs  to  the  plaintiffs,  in  consideration 
that  they  would  not  enter  up  judgment,  or 
sue  out  execution,  until  a  given  day.  Ntirte 
V.  WiiU,  B.  3  W.  4.  739 

PLEDGE. 
See  Pawnrbocer. 

PHYSICIAN. 

See  Apothecary. 

POLICY. 

See  IXflURAXCE. 
POOR  RATE. 

1.  I^nds  are  rateable  to  the  relief  of  the  poor 
in  proportion  to  the  net  rent  which  a  tenant 
at  rack-rent  would  pay,  he  discharging  all 
rates,  charges,  and  outgoings  ,*  and,  there- 
fore, an  occupier  (whatever  be  his  interest) 
of  land  which  requires  to  be  protected  from 
floods  at  an  occasional  expense,  defrayed  by 
t  sewers'  rate,  is  not  rateable  to  the  poor  at 
the  same  sum  as  the  occupier  of  lands,  of  sim- 
ilar quality  and  equal  annual  produce,  in  the 
lame  parish,  not  liable  to  the  sewer's  rate; 
bat  he  should  bo  rated  at  that  sum,  minus 
the  sewer's  rate.  The  King  v.  Adanu,  M.  3. 
V.4  "^  61 

I  An  owner  of  the  soil,  who  has  granted  to 
adventurers  liberty  to  dig,  mine,  work,  and 
March  for  manganese  for  twenty-one  years, 
and  the  same  to  take  and  convert  to  their 
own  use,  and  to  make  adits,  shafts,  Ac,  ren- 
dering to  him  1^  1&«.  for  every  ton  weight 
of  manganese  raised  daring  the  term,  is  not 
an  oeenpier  of  any  portion  of  the  soil,  and 
consequently  not  rateable  to  the  relief  of  the 
poor,    ly  King  v.  Tremayney  M.  3  W.  4. 
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3.  The  41  Q.  3,  c.  23,  s.  8,  enacts,  that  if  on 
the  hearing  of  an  appeal  from  any  poor  rate, 
the  sessions  shall  order  the  sum  rated  on  any 
person  to  be  lowered,  and  it  shall  be  made 
appear  that  such  person  has  paid  in  respect 
of  inch  rate,  a  sum  which  he  ought  not  to 
have  charged  with,  the  taid  court  may  order 
such  sum  to  be  returned,  together  with  all 
reasonable  costs  occasioned  by  the  over- 
obarge:  Held,  that  the  apitication  for  an 
order  to  refund  must  be  made  to  the  same 
eovt  of  general  or  quarter  sessions  which 


heard  the  appeal,  or,  at  least,  to  that  court 
which  ordered  the  rate  to  bo  lowered ;  and 
therefore  where  the  sessions  confirmed  a  rate, 
subject  to  a  case,  and  this  court  sent  the  rate 
back  to  be  amended,  by  reducing  the  charge 
on  appellant;  and  tho  court  below,  at  the 
Easter  (being  the  next)  sessions,  ordered  the 
sum  to  be  lowered  accordingly ;  an  applica- 
tion at  the  Michaelmas  sessions  for  an  order 
on  the  overseers  to  refund  the  difference  be- 
tween the  sum  first  charged,  and  which  tho 
appellant  had  paid,  and  the  sum  ultimately 
fixed,  was  held  to  be  too  late.  The  King  r. 
The  JuHxceu  of  Sl  Peter't  Liberty,  York,  M. 
3  W.  4.  342 

4.  The  lessee  of  a  toll-traverse  and  of  a  toll- 
house (which  he  occupies)  is  not  rateable  to 
the  poor  for  the  tolls,  but  for  the  toll-hocse 
only.     The  King  v.  Matthew  Snovdon,  E. 

3  W.  4.  713 

PORT. 
See  ToNMAGE  Dues. 

POUNDAGE. 
See  Evidence,  7. 

PRACTICE. 
See  MANDAvrs,  2.  Warraxt  op  Attornev,  1. 

1.  The  act  for  uniformity  of  process,  2  W.  4, 
0.  39,  s.  1,  does  not  prevent  the  signing  of  a 
pluries  bill  of  Middlesex  in  a  suit  commenced 
before  tho  act  camo  into  operation.  Starr 
and  Another  v.  Sowlee,  M.,  3  W.  4.  112 

2.  A  bail-bond  given  by  a  party  attached  for 
contempt,  in  not  putting  in  an  answer  in 
Chancery,  is  not  assignable  under  the  stat 

4  Anne,  c.  16,  s.  20.  JUeller  v.  Palfreyman, 
M.,  3  W.  4.  #        146 

3.  A  copy  of  a  bill  filed  against  an  attorney  or 
prisoner,  does  not  require  the  indorsement 
directed  by  Rule  II.,  Hilary  2  W.  4,  to  be 
made  upon  tho  oopy  of  any  oroeest  served 
for  the  payment  of  a  debL    Long  v.  WorcU- 

.  toortA,  M.  3  W.  4.  367 

4.  A  plaintiff  commenced  his  action  in  Hilary 
term  1831,  and  declared  in  trover.  The 
parties  went  to  issue,  and  plaintiff  was  put 
under  a  peremptory  undertaking  to  try. 
In  Michaelmas  term  1832,  having  been  ad- 
vised that  the  action  was  misconceived,  he 
moved  for  leave  to  substitute  a  count  in  de- 
tinue for  that  in  trover,  and  add  one  in  debt; 
and  it  was  sworn  that  no  new  ground  of 
action  was  contemplated.  Leave  refused. 
Oreen  and  othert  v.  Mitton,  Gent^  M.,  3  W. 
4.  369 

5.  Goods  consigned  to  A.,  and  warehoused  at 
the  London  Docks,  were  claimed  by  B.  The 
Dock  Company  required  an  indemnity  of  A., 
the  original  consignee,  before  delivering 
them  to  him :  A.  refused,  and  brought  an 
action  of  trover,  with  counts  for  special 
damage  for  tho  detention.  On  motion  by 
the  company  for  relief  under  the  interpleader 
act,  1  A  2  W.  4,  c.  58,  B.,  upon  duo  notice, 
not  appearing,  the  Court  held,  that  the  claim 
of  B.  against  the  company  was  barred,  but 
that  A.  ought  not  to  be  precluded  from  re- 
covering for  his  special  damage,  if  any. 

The  rule  made  was,  that  on  the  defend- 
ants undertaking  to  deliver  up  the  wine, 
then,  if  A.  should  accept  the  same,  the  action 
should  be  discontinued  on  payment  of  costs 
by  the  defendants ;  but  if  A.  should  go  on 
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with  th«  aetion,  the  e<mnt  in  trorvr  sfaonld 
he  ttrack  oiit»  and  A.  proceed  for  the  special 
damage  onlj.  JAteat  v.  The  London  J)ock 
Company,  M.,  3  W.  4.  378 

0.  The  Court  will  not  grant  an  attachment 
without  personal  serrice  in  anj  ease,  where 
the  party  applying  has  another  remedy.  In 
the  Matter  of  Lowe  v.  Johneon,  U.,  8  W.  4. 
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7.  An  undertaking  to  indemnify  an  execution 
creditor,  if  he  will  allow  the  sheriff  to  delay 
selling,  cannot  be  made  a  rule  of  court,  even 
by  consent,  where  the  person  who  so  under- 
takes is  neither  party  nor  attorney  in  the 
suit  Lyall  and  another  y.  Lamb,  H.,  3  W. 
4.  468 

8.  Where  actions  against  underwriters  have 
been  consolidated  by  rule  of  court,  and  the 
defendant  has  obtained  a  verdict  in  one,  the 
Court  will  not  restrain  the  plaintiff  fW>m 
trying  a  second  cause  included  in  the  same 
rule,  till  the  costs  of  the  first  are  paid. 
Doyle  V.  Douglae,  H.,  3  W.  4.  544 

9.  Plaintiff's  attorneys  gave  defendant's  attor- 
neys their  own  undertaking  as  security  for 
costs,  the  defendant  obtained  verdict  and 
died,  and  judgment  was  entered  up  in  his 
name  within  two  terms :  Hold,  that  the  at- 
torney for  such  deceased  party  having  a 
claim  against  his  estate  in  respect  of  the 
costs,  might  enforce  the  security  and  satisfy 
such  claims,  without  any  scire  facias  having 
been  sued  out  by  the  personal  representa- 
tives.    Chauvel  V.  Chimelli,  E.,  3  W.  4.   590 

10.  Where  an  attorney  has  received  money  to 
the  use  of  his  client,  and  not  accounted  for 
it,  and  has  afterwards  become  bankrupt  and 
obtained  his  certificate,  the  Court  will  not, 
on  m(9lion,  order  him  to  repay  the  money  so 
received,  the  amount  being  a  debt  barred 
by  the  certificate. 

But  if  the  attorney  committed  fhtud  in 
the  receiving  and  not  accounting,  the  Court, 
in  the  exercise  of  its  general  jurisdiction 
over  its  officer,  will  enforce  such  payment,  as 
a  modification  of  the  punishment  which  it 
might  otherwise  infiict  for  his  misconduct 

The  case  of  fraud,  however,  ought  to  be 
clear,  and  the  attorney  should  have  notice 
by  the  form  of  the  rule,  that  the  applicition 
is  of  a  penal  nature.  It  is  not  enough  to 
call  upin  him  to  show  cause  why  he  should 
not  pay  over  the  money.  In  the  MaUer  of 
Jionner,  Gent.,  One,  rf-r.,  E.,  3  W.  4.  811 

11.  Where  a  rule  for  a  criminal  information 
has  been  discharj^ed  upon  the  merits,  the 
Court  will  not  ficnint  a  rule  to  show  cause 
on  a  Borond  application  in  the  same  case 
upon  additional  affidavits.  The  King  v. 
Smitheon,  E.,  3  W.  4.  861 

12.  Notice  to  a  ma;;i8trate,  under  13  G.  2,  c. 
18, 8.  5,  of  intention  to  move  for  a  certiorari, 
"  on  the  firat  day  of  next  term,  or  to  eoon 
afitr  aa  I  run  be  henrd"  is  irregular  if  served 
on  the  fir8t  day  of  that  term,  though  the 
party  does  not,  in  fact,  move  till  after  the 
expiration  of  six  days.  Held,  Benman,  C. 
J.,  dubitante.     In  re  Flounder;  B.,  3  W.  4. 

865 
1.3.  A  motion  for  a  criminal  information  against 
a  per:«un  who  is  not  charged  as  a  magistrate 
or  public  officer,  may  be  made  later  than  the 
second  term  after  the  alle^ced  offence,  if  it 
be  shown  that  the  prosecutor  did  not  know 


of  the  fact  in  lime  to  make  an  eaiCer  ampli- 
cation.   Rex  T.  JoUie  and  Steel,  K,  3  W.  4. 
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PRESENTMENT. 
See  Bill  of  Bxchasob,  8.    Chick. 

PRINCIPAL  AND  AGENT. 

See  Vbxdor  Ain>  Vxn>u,l. 

PRISONER. 

See  Practici,  2. 

PROBATE. 
See  ExBCUTOBy  2. 

PROCESS. 

See  PnAcncK,  I,  S. 

PROHIBITION. 

See  Pknsiox. 

PROMISSORY  NOTE. 

iS'ee  Bill  of  Exchakgb,  1,  2.    PiSTxn- 

SHIP,  1. 

PROMOTIONS. 
P.  1.  381.  589.  590. 

PURCHASE  OP  ESTATK 

See  Sbttlbmsitt  bt  Estatb. 

PUBLIC  ADYERTISEMEIH'. 

^^re  AsBUVPSiT,  4,  5. 

QUO  WARRANTO. 

See  Mahdajcus,  3. 

RAILWAY. 

See  Toll,  3. 

RECOVERY. 

See  Betisb,  1. 

RECTOR. 
jS^ee  Ahndity,  2. 

REFRESHMENT  TO  JURT3IA3i. 

See  JuRTXASr. 

REGULJE  GENERALE& 

P.  2.  589. 

RELEASE. 

See  Evidence,  13. 

REMITTER. 

See  FnrB,  1. 

REMOVAL,  ORDER  OF. 

See  Appeal,  2,  3. 

REMOVAL  OF  INDICTMENT. 
See  Indictxekt,  2. 

REPLEVIN  BOND. 
See  ArroiufBT,  3,    • 

REPLICATION. 

See  PLEADnco,  2,  7. 

RETURN  OF  WRITS. 

See  Writ  de  Cothnuaxce  Capunpo- 

REVERSIONER. 

See  AcTiox  09  the  Casb,  1. 

REWARD. 

See  AasvxpsiT,  5. 
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RIGHT  OP  KNTKY. 
S€9  Bjbctmext,  1. 

ROAD. 
<5k  Toll. 

RULE  OP  COURT.: 

See  AnoicrsT,  1.    Practicb,  3,  7.   Wabbaht 

OF  Attornbt,  1. 

RULE  TO  SHEW  CAUSE. 
Sm  Pbacticb,  11. 

SEAL. 
jS<m  Asmnrr. 

SECOND  ACTION. 
8e€  Pbactics,  8. 

ST.  KATHARINE'S  DOCK  COMPANY. 
Se€  Maitdaxus,  2. 
SCIRE  FACIAS. 
Se€  PRAcnca,  10. 

SECURITY. 
See  Treasubxs. 

SEIZURE  OF  CHATTEL. 
See  Trespass,  2. 

SENTENCE. 

iSise  JI7DOXE5T. 

SERVANT, 

Set  Etidexcx,  12* 

SET-OFF. 

iS!r«  Bakkbupt,  6.   Exbcutoh,  3. 

8ETTLEM£NT-~5y  Apprewtxeethip, 

1.  Under  the  stat.  56  O.  3,  c.  139,  s.  2,  when 
u  apprentice  is  bound  from  one  pariah  into 
another,  notice  must  be  given  to  the  oTer- 
seers  of  the  latter,  thoagh  both  be  in  the 
same  eonnty  and  jurisdiction  of  the  peace. 
TU  King  t.  The  JnhabitanU  of  Threlkeld, 
M.,  3  W.  4.  229 

2.  Under  the  sUt  33  0.'3,  c.  54,  s.  24,  which 
ii  in  substance  the  same  as  12  Anne,  st  1. 
e.  18,  8.  2,  an  apprentice  bonnd  to  a  person 

residing  in  a  parish  under  a  certificate,  can- 
not gain  a  settlement  by  such  apprenticc- 
ibip,  though  the  certificate  be  subsequently 
discharged,  and  he  afterwards  continue  to 
ferre  his  master  in  the  parish  for  forty  days. 
The  binding,  to  confer  a  settlement,  must  be 
nch  as  would  at  the  time  bo  efi'ectual  for 
that  purpose.  Tht  King  v.  The  Inhabitant 
of  Ltede,  M.,  8  W.  4.  248 

3.  An  indenture  having  been  prepared  for 
binding  a  boy  apprentice,  the  apprentice  and 
bii(  father  being  unable  to  write,  desired  a 
third  person  to  write  their  names  opposite 
two  of  the  seals^  and  he  did  so.  The  inden- 
tnre  was  not  rend  to  them.  The  apprentice 
immediately  afterwards  took  the  indenture 
to  the  master  and  left  it  with  him ;  and  after- 
wards stated,  that  when  he  did  so,  he  con- 
sidered himself  bound;  and  he  went  into 
•errice  under  the  indenture ;  Held,  that  the 
indenture  was  sufBciently  executed  and  de- 
livered. The  King  v.  The  Inhabitants  of 
Longncr,  E.,  3  W.  4. 

<•  By  an  act  of  parliament,  all  persons  seised 


of  land  of  the  annual  value  of  302.  in  the 
hundred  of  Stow,  were  incorporated  by  the 
name  of  the  guardians  of  the  poor  within 
the  hundred  of  Stow  in  the  oounty  of  Suf- 
folk,  and  were  to  have  a  common  seal ;  and 
the  poor  of  the  hundred  were  to  be  placed 
under  the  management  of  the  corporation ; 
and  the  directors  and  acting  guardians^ 
whom  the  corporation  were  authorised  to 
appoint  in  the  manner  therein  mentioned, 
were  empowered,  with  the  consent  of  two 
Justices,  to  bind  any  poor  child  under  their 
management,  apprentice,  in  like  manner  as 
churchwardens  and  overseers  of  the  poor, 
with  assent  of  the  Justices  of  the  place,  were 
then  empowered  to  do^ 
By  indenture  the  directors  and  acting  guar* 
dians  of  the  poor  of  the  hundred  of  Stow, 
with  the  consent  of  two  justices,  bound  out 
a  poor  boy  under  their  management  an  ap- 
prentice for  one  year,  and  affixed'  to  the  in- 
denture the  common  seal  of  the  corporation, 
but  it  was  not  otherwise  executed  by  the 
directors  and  acting  guardians :  Held,  that 
the  indenture  was  invalid.  The  King  v. 
The  InhabitanU  of  HaughUy,  E.,  3  W.  4. 

650 
SETTLEMENT— J9y  Baetardg. 

If  a  woman  pregnant  of  a  bastard  be  fraudu- 
lently removed  by  parish  officers  for  the  pur- 
pose of  preventing  the  bastard  A-om  becom- 
ing chargeable  to  their  parish,  the  child  is 
settled  in  the  parish  Arom  which  the  mother 
was  so  removed ;  but  not  if  the  mother  be  so 
fraudulently  removed  by  a  parishioner  liable 
to  pay  rates,  not  being  a  parish  officer.  The 
King  V.  The  InhabitanU  of  Matterteg,  M.,  8 
W.  4.  211 

SETTLEMENT-.Py  EHaie. 

A  surrender  of  an  old  lease  by  a  grandfather 
and  great  uncle,  and  the  taking  of  a  new 
lease  by  the  grandson  and  great  nephew,  at 
a  nominal  fine  to  the  lord  of  a  manor,  is  not 
a  purchase  of  an  estate  within  the  statute  9 
0.  1,  0.  7,  s.  5.  The  King  v.  ^e  Inhabitante 
of  Lgdlineh,  M.,  8  W.  4.  150 

SETTLEMENT— By  Hiring  and  Service, 

1.  A  female  pauper,  hired  for  a  year,  was  dur- 
ing the  year  apprehended  and  fined  for  hav- 
ing committed  a  malicious  trespass,  con- 
trary to  the  statute  7  d;  8  0.  4,  c.  30.  She 
wont  to  prison  instead  of  paying  the  fine,  by 
the  advice  of  her  mistress,  who  told  her  to 
return  when  her  time  was  out;  and  after 
her  imprisonment,  which  lasted  a  month, 
she  did  return  to  her  service,  and  continued 
in  it  to  the  end  of  the  year,  and  was  paid 
her  whole  year's  wages:  Held,  that  there 
was  a  dispensation  with  the  service  during 
the  month  of  her  imprisonment,  and  that  she 
gained  a  settlement  The  King  v.  The  In- 
habitants of  Coningebyt  M.,  3  W.  4.  156 

2.  A.  agreed  to  become  the  hired  servant  of  B. 
for  five  years,  to  do  such  work  as  belonged 
to  the  finishing  of  cloth,  and  B.  promised  to 
pay  A.  10«.  a  week  for  the  first  two  years, 
11«.  for  the  third,  12«.  for  the  fourth,  and 
13«.  for  the  fifth,  the  hours  of  working  to  be 
from  six  in  the  morning  till  seven  in  the 
evening,  to  be  paid  for  all  overtime,  and  a 
deduction  to  be  made  for  all  short ;  Held  by 
Denman,  C.  J.,  Parke,    J.,    Pattcson,  J. 
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TaantoD,  J.  dlMeiitientoy  that  this  waanot  an 
axeeptive  hirinj^  but  a  hiring  for  five  yean 
abtolately.  The  King  r.  The  Inhahitantt  of 
0$teU-<nm'Gaufikorpey  M.,  3  W.  4.  216 

3.  A  pauper  agreed  with  the  ownera  of  a  colli- 
ery to  work  odiutantly  in  the  colliery  from 
the  ith  of  February  1815,  to  the  4th  of  Feb- 
raary,  1816,  or  to  forfeit  and  pay  to  his  mas- 
ter It.  for  each  and  every  day  he  should  ab- 
sent himself  from  his  work,  or  not  work  a 
reasonable  day's  work  to  the  satisfaction  of 
his  master :  .Held,  not  an  ezoeptiye  hiring. 
The  King  t.  St,  HeUn'e  Auckland,  £.,  3  W. 
4.  718 

8ETTL£MENT--fty  liaiee. 

Between  the  passing  of  the  35  Q.  8,  c.  101,  and 
that  of  6  G.  4,  c.  57,  a  settlement  might  be 
gained  by  reason  of  a  party  being  charged 
with  and  paying  his  share  towards  the  pub- 
lic taxes  or  levies  of  the  parish,  in  respect  of 
a  tenement  above  the  value  of  10/.  The 
King  v.  The  hihahitanU  of  Penryn,  M.,  3  Q. 
4.  224 

.    SETTLEMENT— &y  renting  a  Tenement, 

1.  On  the  trial  of  an  appeal  against  an  order 
of  removal,  the  respondents  having  proved 
by  parol  the  renting  of  two  fields  in  appel- 
lant parish  at  15^  a  year,  and  an  occupation 
and  payment  of  the  rent  for  a  whole  year, 
the  appellants  then  gave  evidence  that  the 
contract  for  taking  the  two  fields  was  reduced 
into  writing:  Held  that  it  lay  upon  the  lat- 
ter to  produce  the  written  contract  The 
King  y.  The  Inkabitante  of  Padetow,  M.,  3 
W.  4.  208 

2.  In  1827  a  cottage  and  land  were  hired  for  a 
year  at  the  rent  of  11^  10«.,  and  it  was  agreed 
that  the  land  should  be  entered  on  at  Lady 
Day  1827,  and  held  tUl  Lady  Bay  1828,  and 
the  cottage  entered  on  at  May  Bay  1827, 
and  held  UU  May  Bay  1828.  The  land  and 
cottage  were  occupied  for  a  year  respectively, 
commencing  and  ending  at  the  days  agreed 
on,  and  the  rent  paid :  Held,  that  that  was 
an  occupation  of  a  tenement  for  one  whole 
year,  sufficient  to  give  a  settlement  under 
the  6  G.  4,  0.  57.  The  King  v.  The  Inhabi- 
tanU  of  Ormeehy,  M.,  8  W.  4.  214 

8.  A  pauper  in  November,  1827,  took  a  dwell- 
Ing-house  ef  A.,  at  an  annual  rent  of  6/.  10«. 
In  May,  1828,  he  took  of  B.  a  building  used 
as  a  shed,  situate  in  the  same  parish,  but  en- 
tirely separated  and  distinct  from  the  dwell- 
ing-house, at  an  annual  rent  of  5/.  He  oc- 
cupied both,  and  duly  paid  the  rents,  until 
September,  1830:  Held  that  he  thereby 
gained  a  settlement,  by  renting  a  tenement 
under  the  stat  6  G.  4,  c.  57.  The  King  v. 
The  Inhabitante  of  TtUUsatter,  E.,  3  W,  4. 

703 

SETTLEMENT-4>y  eerving  an  Office, 

1.  In  1825,  three  occupiers  of  land  in  a  parish 
ordered  A.  to  go  and  be  sworn  in  pinder,  and 
ho  was  sworn  in  before  a  justice  of  the  peace, 
and  served  as  pinder  during  that  year.  Ho 
was  again  sworn  in  1826,  and  served  several 
years,  residing  in  the  parish  all  the  time. 
Before  1825  there  was  no  such  officer  as  a 
pinder  remembered  in  the  parish :  Held,  that 
he  gained  no  settlement  by  serving  the  office. 
The  King  y.  The  Inhabitante  of  Clixby,  M., 
8.  W.  4.  153 


2.  To  gain  a  aetftlaiiieBt  by  Mrving  an  offico 
the  party  must  reside  in  the  psx^  where  it 
Is  ezeented.  The  King  v.  The  Inkahiumt 
of  Woodbridge,  E.,  3  W.  4.  711 

SEWEBS'  RATE. 

iSee  Poor  Bjlte,  L 

SHERIFF. 

See  Baskbvpt,  2,  3.    Etidxsck,  7.    Tiig< 

PASS,  1. 

SHIP-OWNER. 

See  AssvicPSiT,  1. 

SLANBER. 

See  Actios  ok  thb  Casb,  5.  Babox  ash  Feu, 

1.    Etiskncx,  12. 

SPECIFIC  BAMA6E. 
See  Actios  upos  thb  Case,  3. 

STAMP. 
See  EviOESCE,  9.  Exbcutob,  2. 
Where  scTeral  lots  are  knocked  down  to  a  bid. 
der  at  an  auction,  and  his  name  maAt^ 
against  them  in  the  catalogue,  a  distinct  eos- 
tract  arises  for  each  lot ;  and  a  memoraiHios 
signed  afterwards  by  the  bidder,  statiag  tfasi 
he  agrees  to  become  the  purchaser  of  sevenl 
lots  set  against  his  name,  does  not  reqnin  i 
stamp,  though  the  aggregate  exceeds  20i.  is 
Tslne,  no  single  lot  being  of  that  pn»- 
BooU  T.  Lord  J>ormer,  M.,  3  W.  4.  TT 

STOCKBROKER. 

See  Bbocbx. 

SUPERSEBBAS. 

See  Tbbspasb,  1. 

6URRENBER. 

See  Bbtise,  2.    Etidbxcb,  9. 

TENBER. 

See  Action  os  the  Case,  4.    Assuvpsit,  1. 

Etidence,  8. 

TOLL. 
See  PoOB  Ratb,  4. 

By  an  act  of  the  52  G.  3,  entitled,  «  An  Act  for 
more  effectually  repairing  the  road  bm 
Boroughbridge  in  the  county  of  York,  to  the 
county  of  Burham,"  it  was  in  section  25,  en- 
acted, "that  the  respective  toUs  theKiQ 
mentioned  should,  subject  to  the  reitricti<u)' 
thereinafter  contained,  be  demanded  ud 
taken  at  every  toll-gate  and  turnpike  which 
should  be  continued  or  eii>et«d  by  virtue  cf 
that  act,  from  the  person  using  or  attradioii 
any  carriage,  before  any  such  earria^  ehcuid 
be  permitted  to  pass  through  the  same." 

By  section  28,  it  was  enacted,  that  do  mm 
tolls  should  be  taken  from  anjpersoafor 
passing  and  repassing  the  same  day,  wiA 
the  same  horses  or  carriages,  through  any  of 
the  toUgates  or  turnpikes  erected  by  rirtoe  oT 
that  ac]^  in  the  whole  length  of  the  said  road 
from  Boroughbridge  to  the  city  of  Durham,  Dor 
upon  the  several  parts  thereinafter  speeili«i 
than  as  thereinafter  mentioned,  via.,  rix  tolb 
on  the  whole  length,  and  on  certain  specified 
parts  two  tolls  each. 

By  8.  37,  it  was  enacted  that  no  toll  thoald 
be  demanded  or  taken  for  any  earriage  which 
could  only  cross  the  eaid  road,  and  whieh 
should  not  pass  more  than  100  yard  thereon. 
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Bj  >.  63,  oil  penons,  eounties,  townships, 
kc,  and  bodies  corporate,  who  by  reason  of 
tenore  or  otherwise,  liad  been  used  to  repair 
any  part  of  the  aaid  road,  should  continue 
liable  to  sQch  repairs. 

Ueld,  that  the  words  9aid  road,  in  the  ex- 
empting elanse  by  reference  to  the  title  of 
the  act,  and  to  the  nearest  description  of  the 
road,  which  was  in  section  28,  imported  the 
whole  space  between  Boronghbridge  and  the 
city  of  Dorbam,  and  therefore  that  a  cart 
which  had  passed  more  than  100  yards  along 
the  road,  including  a  part  repairable  by  the 
county,  as  being  at  the  end  of  a  bridge,  but 
which  had  gone  less  than  100  yards,  exclu- 
sire  of  that  part,  was  not  exempt  from  toll ; 
and  that  the  liability  of  the  county  to  repair 
that  part  did  not  render  it  nnreasonable 
that  snoh  part  should  be  included  in  the  100 
yards,  for  passing  over  which  toll  was  de- 
mandable. 

And  qnsere,  whether  under  this  act  the 
road  trustees  might  not  be  liable  in  case  of 
default  by  the  county,  to  employ  the  money 
in  repuring  the  300  feet  at  the  end  of  a 
bridge?  Buney  v.  Storey,  M.,  8  W.  4.        98 

2.  A  toll  of  Id,  for  every  pig  brought  into  mar- 
ket  is  not  necessarily  unreasonable.  Wright 
r.  JSmiVer.  M.,  3  W.  4.  116 

3.  An  embankment  company  was  by  act  of  par- 
liament empowered  to  make  a  road,  and  to 
erect  turnpikes  upon  or  cross  "  any  lanes  or 
ways  leading  or  that  might  thereafter  lead 
out  of  the  same;"  and  to  take  tolls  at  such 
tarapikes.  By  subsequent  acts  another  com- 
paoy  was  empowered  to  make  a  railway,  and 
it  was  enacted  that  all  persons  should  have 
full  liberty  to  use  the  same,  with  carriages 
properly  constructed,  upon  payment  only  of 
poeh  rates  and  tolls  as  should  be  demanded 
by  the  railway  company,  not  exceeding  the 
sums  mentioned  in  that  act  The  railway 
was  afterwards  made,  and  it  crossed  the  em- 
bankment company's  road :  Held,  first,  that 
the  railway,  though  made  and  opened  to  the 
company  by  act  of  parliament,  was  a  "way" 
witUn  the  meaning  of  the  first  mentioned 
set  Secondly,  that  the  clause  in  favour  of 
the  public  in  the  railway  act,  did  not  take 
sway  the  Tested  right  of  the  embankment 
company  to  their  tolls;  and,  consequently, 
that  they  might  take  toll  of  persons  crossing 
their  road  upon  the  railway.  Botee  v.  Shil- 
«oa  a»d  Afwther,  E.,  3  W.  4.  726 

TONNAGE  DUTIES. 

fij  statute  14  G.  3,  o.  56,  s.  42,  the  following 
tonnage  duties  were  imposed  on  every  ship 
(n*  vessel  (except  those  in  the  King's  service) 
coming  into  or  going  out  of  the  harbour, 
bavin,  or  docks,  of  the  port  of  Kingston- 
vpon-Hull,  or  loading  or  unloading  there. 
1.  For  every  ship  coming  or  going  between 
the  sud  port  and  any  port  to  the  northward 
of  Yarmouth,  or  southward  of  Holy  Island, 
2d.  per  ton.  2.  For  every  ship  coming  to 
or  going  between  the  said  port  and  any  port 
or  pUmbs  between  the  North  Foreland  and 
Shetland,  on  the  east  side  of  England, 
except  as  above,  Zd.  3.  For  every  ship 
trading  between  the  said  port  and  any 
other  port  or  place  in  Great  Britain  not 
before  described,  M,  The  duties  to  be  paid 
on  the  ship's  entry  inwards,  or  clearance  or 
discharge  outwards;  or,  if  there  were  no 


entry,  ihen  to  be  paid  at  the  enstom  hoosa  at 
any  time  before  the  vessel  proceeded : 

Held,  that  the  first  clause  related  only  to 
ports  on  the  east  side  of  England,  between 
the  places  there  named ;  that  it  extended  to 
the  port  of  Goole,  though  situate  twenty- 
five  miles  inland  f^m  Hull,  on  the  river 
Ouse;  and,  therefore,  that  vessels  taking  all, 
or  part  of  their  cargoes  at  Goole  and  going 
to  Hull,  or  vice  versa,  were  liable  to  the 
duty  of  2d, ;  and  this,  though  they  did  not 
enter  or  clear  at  the  customhouse:  Held, 
also,  that  the  first  clause  did  not  apply  to 
vessels  loading  at  Leeds  or  other  places,  not 
ports,  situated  above  Hull,  and  going  directly 
thither;  that  the  third  clause  (if  those  places 
were  contemplated  in  it)  did  not  refer  to 
them  with  the  precision  necessary  for  im- 
posiuff  a  duty:  and,  (Parke,  J.,  dubitante,) 
that  the  vessels  so  loading  at  Leeds  did  not 
become  liable  to  duty  by  merely  passing 
through  the  entrance  basin  of  the  Goole 
docks,  without  taking  in  goods  or  making 
any  stay  there.  Bull  I^k  Company  v. 
PHettly,  M.,  3  W.  4.  178 

TREASURER. 
See  MAirnAMVs,  2. 
By  the  statute  12  G.  2,  c.  20,  s.  6,  it  is  enacted,  , 
that  the  respective  high  constables  shall 
pay  the  sums  of  money  received  by  them  in 
respect  of  the  county  rate,  to  such  person 
whom  the  justices  shall  at  their  quartor 
sessions  appoint  to  be  the  treasurer  (which 
treasurer  they  are  thereby  authorized  to 
appoint)  he  first  giving  sufficient  security  in 
such  sums  as  shiUl  be  approved  by  the  Jus> 
tioes  at  sessions,  to  be  accountable  for  tho 
money  which  shall  be  paid  to  him  in  pursu- 
ance of  that  act,  and  for  which,  by  section 
7,  ho  is  made  accountable  to  the  justices : 
Held,  that  this  section  of  the  statute  does 
not  make  the  giving  of  the  security  a  condi- 
tion precedent  to  a  person  becoming  trea- 
surer, or  being  responsible  or  accountable  to 
the  justices,  but  that  the  appointment  is 
complete  without  such  security  being  given. 
The  King  v.  Patteeon,  M.,  3  W.  4.  9 

TRESPASS. 
See  PLKADTiro,  3,  7. 

1.  A  sheriff  executing  a  fi.  fa.  after  notice  of 
the  allowance  of  a  writ  of  error,  is  liable  in 
trespass,  though  there  has  been  no  further 

'    supersedeas  of  the  execution. 

Notice  to  the  sheriff  of  such  allowance  is 
notice  to  his  officers,  and  renders  them 
liable  in  trespass  for  proceeding  with  the 
execution.  Belehato  v.  MarehcUl,  M.,  3  W. 
4.  336 

2.  A  person  who  knowingly  receives  from 
another  a  chattel  which  the  latter  has 
wrongfully  seised,  and  afterwards,  on  de- 
mand, refuses  to  give  it  ba^k  to  the  owner, 
does  not  thereby  become  a  joint  trespasser, 
unless  the  chattel  was  seized  for  his  use. 
Wilton  T.  Barker  and  Mitchell,   E.,  3  W. 

4.  614 

TRIAL. 
See  LrniCTMEKT,  2. 

TROVER. 
See  Bavkrvpt,  6,  6.    Pbactioe,  5.    Vbitdob 

▲HD  YXITDSX,  1. 
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TRITSTBB. 

iSSM  ByXDBHCE,  6.      BxBCVTOBi  8. 

TURNPIKE  ACT. 

Se^  Attoutbt,  2.    Ejbctmbiit,  S.    Btidbvcb, 

6.    Toll,  1,  3. 

UNDERTAKING. 

See  Practick,  7. 

UNIFORMITY  OF  PROCESS. 

See  Pbjlcticb,  1. 

VENDOR  AND  VENDEE. 
1.  P.  having  given  «  general  anUiority  to  D.  to 
sell  hay  for  him,  v,  adrertiBed  a  sale,  by 
the  conditions  of  which  a  deposit  was  to  be 
paid,  and  three  months  credit  given,  on 
approved  security,  for  the  remainder,  and 
the  lots  were  to  be  taken  away  within  forty 
weeks  of  the  sale.  D.  sold  the  hay  to  S., 
and  took  his  promissory  note  for  the  price. 
8.  applied  to  D.  for  leave  to  cut  some  of  the 
hay,  and,  It  being  granted,  cut  and  took 
away  part;  but  he  was  afterwards  forbidden 
by  D.  to  remove  the  residne.  D.  indorsed 
the  note,  and  discounted  it  at  his  bankers, 
who  credited  him  with  the  amount,  minus 
the  discount;  it  was  afterwards  dishon- 
oured. D.  having  become  bankrupt,  it  was 
agreed  between  the  bankers  and  S.  that  the 
latter  should  sell  them  the  residue  of  the 
bay,  and  that  they  should  pay  him  part  in 
money,  and  return  him  his  note  in  satisfac- 
tion of  the  residue.  The  bankers,  wiUiin 
forty  weeks  after  the  sale,  demanded  the 
hay  of  D.'s  principal  (P.),  who  reftised  to 
deliver  it  In  trover  brought  against  P.  by 
the  bankers  for  the  hay : 

Held,  first,  assuming  P.  to  have  had  a  lien 
after  the  sale,  and  after  the  vendee  had  given 
his  promissory  note  for  the  price  of  the  hay, 
that  that  lien  was  not  divested  by  reason  of 
the  vendee  having  removed  part  of  the  hay, 
it  not  appearing  that  this  part-delivery  to 
him  was  by  way  of  delivery  of  the  whole. 

Secondly,  that  P.  had  no  lien,  because  he 
was  to  be  considered  as  having  been  paid  for 
the  hay  by  reason  of  his  agent  having  taken 
the  vendee's  promissory  note,  and  discounted 
it,  and  its  being  outstanding  in  the  hands  of 
the  pUintiffs.  Bnmey  v.  Poyntz^  H.,  3  W. 
4w  586 

VARIANCE. 
See  Pleadiho,  5. 

VENUE. 

See  Attornst,  2. 

VERDICT. 

See  EviDBNCB,  10.    Jurtmah,  Pleading,  2. 

VOID,  OR  VOIDABLE. 

See  pLRADiirp,  7. 
WAIVER  OF  NOTICE. 
iSee  Ejeotmbnt,  1. 
WARRANT  OF  ATTORNEY. 
1.  A  debtor  being  arrested,  offered  a  warrant 
of  attorney.    The  plaintiflf's  attorney,  who 
had  also  sdvised  the  defendant  in  previous 
stages  of  the  business,  came,  at  his  request, 
to  Uie  place  where  he  was  in  custody,  and 
proposed  another  attorney,  whom  he  brought 
with  him,  to  read  over  the  warrant  of  attor- 
ney to  the  defendant,  and  attest  it  on  his 


behalt  The  defendant  acqnieseed;  but  the 
attorney  so  introduced  was  not  known  to^  or 
sent  for,  by  him : 

Held,  that  this  was  not  a  oomplisnee  with 
the  rale  Easter  4  G.  2,  (and  see  Beg.  HiL  S 
W.  4,  L  72,)  whioh  deolares  that  ne  wsnut 
of  attorney  executed  by  a  person  in  enstody 
of  the  sheriff,  kc  shall  be  valid,  lulesi 
there  be  prasent  an  attorney  on  bii  behilf, 
to  be  expressly  named  by  him,  and  atteadisg 
at  his  request  to  witness  it ;  and  the  wsmot 
of  attorney  and  proceedings  thereon  wen 
set  aside  for  irregularity.  Walker  r.  Gard- 
ner and  Othere,  M.,  8  W.  i.  371 
2.  A  clergyman  purchasing  an  annuity,  igned 
that  it  should  be  charged  on  his  benefiee, 
and  the  payment  secured  by  a  bond  tsd 
warrant  of  attorney,  with  a  judgment  io  be 
entered  up  thereon,  for  the  purpoM  of 
charging  the  benefice.  By  the  deed  of  gnat 
the  annuity  was  made  payable  on  oertsiB 
^ys,  and  chargeable  on  the  benefice,  with 
a  power  of  distress,  Ac ;  it  also  contained  t 
demise  of  the  benefice  to  a  trastee,  with  > 
power,  in  default  of  payment,  to  reeeiTO  the 
tithes,  rents,  and  profits,  Ac.  It  was  there- 
by also  declared,  that  the  bond  and  wsnsnt 
of  attorney  (refeired  to  in  the  deed  se  hsr- 
ing  been  already  prepared,  and  mesnt  to 
bear  even  date  with,  and  to  be  executed  tad 
given  at  the  same  time  as  the  deed,)  tod 
Uie  judgment  to  be  entered  up  thereon, 
should  be  ftirther  securities  for  the  snnoity; 
and  that  immediately  after  such  judgmeolt 
the  creditors  might  sue  out  execotios,  tnd 
do  such  other  acts  as  might  be  neceassryfor 
obtaining  a  sequestration ;  and  that  aa  oftea 
as  the  annuity  should  be  in  arrear,  they 
might  put  in  force  such  writ  of  seqaeatn- 
tion.  The  condition  of  the  bond  (after  re- 
citing the  agreement  for  purchase  of  the 
annuity,  and  for  securing  the  same  by  auch 
bond,  warrant  of  attorney,  and  judgment, 
reciting  also  the  deed  of  grant)  was  declared 
to  be  for  the  due  payment  of  the  anniiity  on 
certain  days.  The  warrant  of  attoney  gare 
authority  to  receive  a  declaration  at  the 
suit  of  the  plaintiffs,  in  an  action  of  debt  on 
a  bond,  describing  it  as  a  bond  of  eren  date 
with  the  warrant  of  attoraey  execnted  by 
the  grantor  of  the  annuity,  and  given  to  the 
grantees,  and  to  suffer  judgment  The  de- 
feasance recited,  that  it  was  given  to  aeeore 
the  payment  of  an  annuity  of  the  amount 
menUoned  in  the  bond,  payable  on  the  aame 
days  as  in  the  condition  of  the  bood  va( 
expressed. 

On  a  motion  to  set  aside  the  judgment  on 
this  warrant  of  attorney,  on  the  groand 
that  it  was  a  charge  on  the  benefice :  Held, 
that  this  did  not  suflSciently  appear,  (he 
reference  in  the  warrant  of  attorney  to  m 
bond  amounting  to  no  more  than  a  descnp- 
tion  of  the  bond,  its  dat«,  the  parties  to  i^ 
and  the  time  at  which  the  annuity  waa  to  be 
paid,  and  not  incorporating  the  terms  of  the 
deed  of  grant  (recited  in  the  bond)  with  the 
warrant  of  attorney,  so  as  to  make  the  latter 
operate  as  a  charge  on  the  benefice;  and 
this  being  an  application  to  aet  aside  a 
judgment  for  irregularitv,  the  will  waa  dii- 
charged  with  costs.  Colebrook,  Barond,r. 
Layton,  CUrk,  H.,  3  W.  4.  ''* 

WARRANT  OP  COMMITMENT. 
See  ComnnfBNT. 
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WARRANT  OF  DISTRESS. 
iSSm  AcnoK  031 THB  Cabx,  3. 

WATCH  HOUSE. 
Set  HiGWAT. 

WITNESS. 

S€€  Eyidbncb,  1, 13. 

WRITTEN  CONTRACT. 

See  Eyidxvcje,  2. 

WRIT  OF  ERROR. 

Error  will  lie  to  B.  R.  on  a  Jadgmont  of  C. 
B.,  for  error  in  iaok. 

A  eonrt  of  error  will  gire  jodgment  of  re- 
Tenal,  if  there  be  error  in  law  apparent  on 
the  Hmo  of  the  reoord,  though  error  in  fact 
only  be  aasigned.  CkuiUdint  t.  Mundy,  M., 
3  W.  4.  90 

WRIT  DE  CONTUBiACB  CAPIENDO. 
A  defendant  aitested  on  an  inegnlar  writ  de 


contnmaoe  eapiendo,  wu  brought  up  bj 
habeas  oorpna  before  a  Judge  to  be  dig- 
eharced.  Immediately  after  his  disohorge, 
and  Defore  he  had  time  to  return  home;  he 
was  again  arrested  on  a  similar  writ  for  the 
same  matter :  Held,  that  he  was  protected 
from  arrest  redeundo. 

The  second  writ  was  sned  out  of  Chancery 
without  any  return  made  to  the  first;  never* 
theless,  it  was  held  to  be  regular. 

The  Stat  I  W.  4^  o.  8,  s.  2,  which  enacts 
that  all  writs  returnable  in  the  King's  Bench, 
Common  Pleas,  or  Exchequer,  on  general 
return  days,  may  be  made  returnable  on  tiie 
third  day  ezclusire  before  the  commence- 
ment of  each  term,  Ac;  and  the  day  for 
appearance  shall  as  heretofore  be  the  third 
day  after  such  return,  ezclusive  of  the  day 
of  the  return,  Ac.  applies  to  all  writs,  not 
merely  to  those  on  mesne  process,  and  con- 
sequently it  extends  to  a  writ  de  contumace 
capiendo.  The  King  t.  Blabe,  M.,  3  W. 
i.  355 
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CASES 


AT 


NISI    PKIUS. 


PROMOTIONS. 


In  Trinity  -Vacation,  PhUip  WiUtams,  Henry  Wtiliam  Tanered,  Francis 
Ludhto  HcUy  and  Charles  Budevy  Esqrs.,  were  appointed  his  Hajest/s  Counsel 
learned  in  the  law. 


COURT  OF  KING^S  BENCH. 

SETTINGS  AT  WESTMINSTER  AFTER  TRINITY  TERM,  1881. 


BEFORE  LORD  TENTERDEN,  0.  J. 


M'KONE  V.  WOOD.    June  14. 

In  an  iction  against  a  party,  for  keeping  a  dog  accnstomed  to  bite  mankind,  it  is  not 
essential  that  the  dog  should  be  his ;  if  he  harbours  the  dog,  or  allows  it  to  be  at,  and 
Ksort  to,  hia  premises,  that  is  sufficient 

Case  for  keeping  a  do^  accnstomed  to  bite  mankind.    Plea — General  issue. 

On  the  part  of  &e  plaintiff,  it  was  proved,  that  the  dog  had  bitten  the  plain- 
tiff, amd  that  it  had  bitten  two  other  persons  before ;  but  one  of  the  witnesses, 
who  proved  that  he  had  made  a  complaint  to  the  defendant  respecting  the  dog, 
stated,  that  the  defendant  had  told  him  that  the  dog  belonged  to  a  person  who 
1^  been  his  servant,  but  who  had  left  him. 

It  was  also  proved,  on  the  part  of  the  plaintiff,  that  the  dog  was  seen  about 
tbe  defendant's  premises,  both  before  and  after  the  time  when  the  plaintiff  was 
bitten. 
1121      *Campbdly  for  the  defendant,  submitted  that  there  was  not  sufficient 

^  evidence  to  shew  that  this  was  the  defendant's  dog ;  but  on  the  contrary, 
it  iras  shewn  that  it  was  not.  He  therefore  contended  that  the  defendant  was 
not  liable  in  this  action. 

Lord  TsNTXRDEN,  C.  J.  It  is  not  material  whether  the  defendant  was  the 
owner  of  the  dog  or  not;  if  he  kept  it,  that  is  sufficient;  and  the  harbouring  a 
dog  about  one's  premises,  or  allowing  him  to  be  or  resort  there,  is  a  sufficient 
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keeping  of  the  dog  to  support  this  fonn  of  action.  It  was  the  defendanf  a  dntj, 
either  to  have  destroyed  the  dog,  or  to  have  sent  him  away,  as  soon  as  hefoim^ 
that  he  was  mischieroas.  Verdict  for  the  phdntiff. — ^Damages  5^. 

FoOeti  and  S.  JMbretn,  ftr  the  plaintiff. 

CampbeU,  for  the  defendant. 

[Attorneji — J.  Bumph^Bf  and  S,  Jom^.] 


HIGOINS  V.  BRETHERTOX.    June  14. 

If  a  p%noii  go  to  a  coach-office,  and  direct  that  a  place  be  booked  for  him  by  a  particolir 
coach,  and  that  be  done,  and  he  leave  his  portmanteao,  the  coach  proprietor  will  hxn 
a  lien  on  the  portmanteau  for  something,  bat  not  for  the  full  amoont  of  the  coach  hn, 
but,  if  the  party  merely  leave  the  portmanteau  while  he  goes  to  inquire  if  there  be 
an  earlier  coach,  and  no  place  be  actually  booked,  the  coach  proprietor  has  no  heo 
at  all. 

Case.  The  fini  and  tecand  oonnts  of  the  declaration  stated  that  the  plaintiff 
had  oaosed  a  portmantean,  containing  deeds,  writings,  and  wearing  apparel,  to 
be  delivered  to  the  defendant,  to  be  s^ely  and  securely  kept,  and  to  be  reddir. 
ered  on  request ;  but  that  the  defendant,  contrary  to  his  dul^,  would  not  redelifei 
when  requested.  These  counts  stated  special  damage.  There  was  also  a  couBt 
in  trover.    Ple»— General  issue. 

From  the  evidence  on  the  part  of  the  plaintiff,  it  appeared,  *that  he  went  ^^ 
to  the  coach-office  oi  the  defendant,  in  Liverpool,  and  asked  the  &re  to  Lon-  ^  ^ 
don  by  the  Express  coach ;  and  that,  being  told  30s.,  he  put  down  a  30i.  Irish 
note  on  the  counter,  which  the  book-keeper  declined  taking;  that  the  plaintiff 
took  up  the  note,  asking  permission  to  leave  his  portmanteau,  spring,  that  he 
would  go  by  an  earlier  coach  if  he  could  find  one,  which  he  did.  It  was  further 
proved,  that  the  defendant  refused  to  deliver  up  the  portmanteau,  unless  a  earn 
of  30«.  was  paid. 

For  the  defendant,  witnesses  were  called,  who  stated  that,  after  taking  op 
the  30s.  note,  the  defendant  said,  "Book  me  an  outside  place  on  the  Ezprcae, 
and  I  will  leave  my  portmanteau  -/'  and  that  an  outside  place  was  accor^sglj 
booked. 

Lord  TsNTBRDEN,  C.  J.,  (in  summing  up.)  If  you  believe  that  the  plaint 
said  that  which  has  been  stated  by  the  defendant's  witnesses,  I  think  that  it 

fives  him  a  lien  on  the  plaintiff's  portmanteau  for  something,  certainly  not  for 
Os.,  but  for  something ;  and,  as  the  plaintiff  has  not  tendered  anv  thin^  at  all, 
that  would  entitle  the  defendant  to  a  verdict.  Verdict  for  the  plamtiff' 

Sir  J.  ScarkU  and  J.  Jervttf  for  the  plaintiff. 
CampMlf  for  the  defendant 

[Attorneys— Xueat  ^  P.,  and  Sheanw^  ^  F,} 


•EAGAR  V.  DYOTT  and  HARMAN.    JtmeSO.  [*4 

In  an  action  for  malicious  proiecntion  apdast  A.  and  B.,  if  it  appear  that  both  A.  aadB. 
antered  into  a  joint  recognisance  to  proMcute  and  give  eWdence,  bnt  it  also  ^ipMr  ^ 
A.  only  employed  the  attorney,  and  that  B.  attended  before  the  magiatrate  and  the 
Grand  Jury  at  the  request  of  the  attorney,  the  Judge  will  direct  the  acqoittal  of  B. 

If  C.  be  entrusted  to  receire  money  for  A.,  with  a  written  direction  for  its  appUcation,  ib^^ 
0.  write  a  letter  to  A.  sUting  that  he  has  not  receired  it,  when  in  fact  he  has,  thii  is 
anificient  eridence  of  probable  cause  to  reader  a  prosecntion  of  0.,  under  the  sUUote 
1  hS  Qeo.  4,  c  29,  s.  49,  not  malicioai. 
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Mauoious  proeecntaon.  The  declaration  stated  that  the  defendants,  without 
anj  reasonable  or  probable  cause,  indicted  the  plaintiff.  The  indictment  was  set 
oat  iwr5altm  in  the  declaration  ;(a)  and  it  chiurged  that  the  plaintiff  being  an 
agent  of  Mrs.  Dyott,  she  deposited  in  his  hands  200^.,  with  a  written  direction, 
ngned  by  her, ''  with  a  special  pnrpose  specified  in  the  same  for  the  disposition'^ 
of  the  money ;  and  the  plaintiff,  contrary  to  good  fiiith,  converted  the  money  to 
his  own  use.  The  declaration  then  went  on  to  state  that  the  plaintiff  was  ac- 
quitted, and  had  judgment  in  his  favour. 

It  appeared  that  the  defendant,  Mr.  Harman,  was  a  trustee  for  the  other  de- 
fendant, Mrs.  Dyott,  and  as  such  had  to  pay  her  800^.  a-vear,  which  sometimes 
the  plaintiff  received  for  her.  To  shew  a  want  of  probable  cause  the  pluntW 
put  in  a  check  for  84^.,  dated  after  the  alleged  embezBlement,  and  before  the 
time  of  the  prosecution.  In  this  check  this,  sum  of  84/.  was  stated  to  be  the 
balance  due  to  Mrs  Dyott.  Across  this  check  Mrs.  Dyott  had  written  her  name. 
The  only  evidence  to  shew  that  the  defendant  Harman  was  a  prosecutor  of  the 
indictment,  was  the  joint  recogniiance  of  the  two  defendants,  entered  into  before 
Sir  Richard  Bimie,  who  was  the  committing  magistrate ;  which  was  a  recogni- 
sance by  both  the  defendants  **  io  prosecute,  and  give  evidence  against  the  plain- 
tiff;'' but  the  magistrate's  clerk  stated  that  recognisances  were  often  filled  up 
in  a  hurry.  It  was  proved  by  the  attorney  for  the  prosecution,  that  he  was 
employed  by  Mrs.  Dyott,  and  not  by  the  defendant  Harman ;  and  that  Mr.  Har- 
^^1  man  *only  attended  before  the  magistrate,  and  before  the  Orand  Jury,  at 

^  his  request. 

Sir  t/1  acarietty  for  the  defendant  Harman. — ^I  submit  that  my  client  ouffht 
to  be  acquitted.  He  was  only  a  witness,  and  was  compelled  to  attend  to  give 
his  evidence.  He  neither  employed  the  attorney,  nor  had  he  any  interest  in 
the  prosecution. 

Lord  TsNTERDEN,  G.  J.  I  think  on  this  evidence  that  I  ought  to  direct  an 
acquittal  of  the  defendant  Harman.  I  know  that  these  recognizances  are  often 
drawn  up  in  a  hurry. 

To  show  probable  cause,  Mr.  Harman  was  called  for  the  defence.  He  stated 
that  he  had  paid  a  sum  of  money  to  the  plaintiff  on  account  of  Mrs.  Dyott; 
and  a  letter  nrom  the  plaintiff  to  Mrs.  Dyott,  of  a  subsequent  date,  was  put  in, 
bj  which  he  informed  her  that  he  had  not  received  this  sum  of  money. 

Lord  Tbntebden,  0.  J.  It  being  shown  that  the  phuntiff  denied  the  receipt 
of  money,  which  it  is  proved  that  he  had  received,  I  think  I  ought  to  nonsuit. 
That  appears  to  me  to  be  sufficient  evidence  of  probable  cause.  Nonsuit. 

The  plaintiff  in  person. 

F,  PoUock  and  Capron,  for  the  defendant  Mrs.  Dyott. 

Sir  Jl  Scarlett  and  FoUeU,  for  the  defendant  Harman. 

[Attorneys^  IT.  Arehm',  and  Butham,  and  J.  W.  JVev^/feU:] 


In  the  ensuing  term,  the  plaintiff  moved  to  set  aside  the  nonsuit,  but  the 
Conrt  refused  the  rule. 

(a)  The  indictment  was  on  the  statute  1  kS  Geo.  4,  c.  29,  s.  49,  which  is  set  out,  sntB, 
Vol.  4,  p.  49,  n.  See  the  cases  of  Rex  v.  Prince,  ante,  Vol.  2,  p.  517,  and  Bex  v.  Whits, 
tote,  Vol.  4,  p.  46. 
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Adjourned  icings  in  London,  after  Trmily  Ihrm,  1831. 

BIFOBB  LOBD  TUITXBDXN,  a  J. 

*HILLABT  V.  MOBRIS.    June  30. 

A.  was  entitled  to  commisBion  for  introdacing  to  a  tradesman  a  purchaser  for  his  bii»- 
ness,  which  was  to  be  paid  on  the  completion  of  the  bargain.  After  he  had  introduced 
the  parchaser^bnt  before  the  matter  was  settled  he  became  bankrupt,  and  his  assignees 
brought  an  action  for  the  commission,  which  thej  afterwards  discontinued,  and  wrote 
to  him,  saying  that  they  disclaimed  all  right  to  the  money.  A.  upon  this  broaght  aa 
action  in  his  own  name :— Held,  that  he  was  not  entitled  to  recoTer. 

AsBUifPSiT  to  reooyer  oommiBsion  as  an  agent  on  the  sale  of  the  defiendant's 
basineas  of  a  wine  merchant. 

It  appeared  that,  in  conaeqnence  of  a  letter  written  by  the  plaintiff  to  the 
defendant^  informing  him  that  he  shoald  be  able  to  procure  a  Mend  of  his  to 
become  the  purchaser  of  the  business,  a  letter  was  written  in  answer  by  the 
defendant's  authority,  containing  the  particulars  of  the  business,  the  qnanuties 
of  stock,  the  value  of  the  trade,  &c.  The  letter  was  written  for  the  purpose  of 
beinff  shewn  to  the  plaintiff's  friend,  but  contained  an  inclosure  marked  priyite, 
whicn  was  in  these  words : — ^If  the  sale  is  complete,  I  shall  be  happy  to  gire 
vou  a  liberal  sum  upon  the  premium.'^  The  plaintiff  became  a  banlmipt  afiei 
he  had  introduced  the  pur&aser,  but  before  the  bar^n  was  fully  concluded; 
and  his  assignees  brought  an  action  for  the  commission.  After  a  time,  how- 
ever, they  discontinued  the  action,  paid  the  costs  to  the  defendant,  and  wrote  to 
the  plaintiff,  sayins  that  they  disclaimed  all  right  to  the  money.  The  plaintif 
had  not  obtained  his  certificate. 

Sir  J,  ScarleU  and  Steer ,  for  the  defendant,  contended  that  the  pkintiff 's 
bankruptcy  was  an  answer  to  the  action,  as,  after  the  transfer  of  his  right  to  lus 
assignees,  he  could  not  have  any  title  to  sue. 

CampbeU  and  R,  F.  RicharuBy  for  the  plaintiff,  replied  that  the  disclaimer 
of  the  assiffuees  left  the  plaintiff  at  liberty  to  sue  in  nis  own  riffht ;  and  that, 
as  the  whole  of  the  "^ork  had  not  been  done  at  the  time  of  uie  action  p^ 
by  the  assignees,  the  bankrupt  might  at  least  maintain  assumpsit  for  his  ^ 
work  and  labour  for  the  part  which  occurred  subsequent  to  the  bankruptcy, 
although  he  had  not  obtained  his  certificate. 

Lord  TxNTERDEN,  C.  J.  I  am  clearly  of  opinion  that  the  assignees  had  do 
riffht  to  transfer  the  claim  in  question  to  the  bankrupt  or  to  any  body  else. 
The  debt  was  part  of  the  bankrupt's  estate,  which  they  were  bound  to  get  io 
for  the  benefit  of  the  creditors.  The  bankrupt  could  only  recover  for  intro- 
ducing the  purchaser,  he  having  nothing  to  do  with  the  valuation;  and, 
although  he  could  not  recover  any  thing  till  the  matter  was  complete,  yet, 
when  it  was  complete,  the  cause  of  action  would  refer  back  to  the  time  when 
the  work  was  done,  and  that  was  before  the  bankruptcy.  The  assignees,  there- 
fore, were  the  parties  entitled  to  sue,  and  they  have  renounced  their  right  I 
am  of  opinion  that  the  plaintiff  must  be  called.  Nonsuit. 

Camphdl  and  R,  V.  RichardB,  for  the  plaintiff. 

Sir  «/.  Scarlett  and  Steer ^  for  the  defendant. 

[Attorneys— IT.  B,  Ogdm,  and  lUynoldi,^ 
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BSrOBE  MB.  JX78TICX  PATTSSON, 
(Who  uU  for  the  Lord  Chief  Justice.) 

*BABFORD  V.  NELSON.    July  1. 
Practice  aB  to  certificates  for  execation,  under  the  statute  1  W.  4,  c.  Y,  s.  2. 

Casx  for  an  injuxr  occasioned  by  the  neligent  driying  of  a  coach,  called  the 
Leeds  Oomier,  of  which  the  defendant  was  proprietor,  to  a  cart  belonging  to 
the  plaintiff. 

The  case  was  one  of  contradictory  evidence,  and  the  jnrj,  after  retiring  for  a 
considerable  time,  fonnd  a  verdict  for  the  plaintiff. 

Curwoody  npon  this  applied  to  Patteson,  J.,  for  a  certificate,  to  entitle  the 
plaintiff  to  immediate  execution. 

F,  Pollock,  for  the  defendant,  said  that  Lord  Tenterden  had  laid  down  a 
role,  that,  if  Uiere  was  a  reasonable  ground  of  defence,  the  case  should  take  the 
ordinary  course  of  the  law  ]  and  that  he  understood  that  Lord  Lyndhurst  had, 
in  the  Court  of  Exchequer,  laid  down  a  similar  rule  -,  and  he  submitted  that, 
according  to  those  rules,  the  present  case,  about  which  the  jury  had  so  long 
deliberated,  was  not  one  in  which  the  certificate  should  be  given. 

Patteson,  J.  Aa  I  am  informed  that  Lord  Tenterden  has  laid  down  a  par- 
ticular rule,  I  should  be  desirous  to  act,  and  I  will  act  here,  upon  that  rule.  I 
think  it  is  for  the  Judge  at  the  time  to  decide  the  matter,  as  the  words  of  the 
act  are — ^'  that,  in  his  opinion,  execution  ought  to  issue,"  &c.  And  in  this 
case  I  shoidd  say,  it  is  one  in  which  there  ought  to  be  instant  execution,  as  it 
was  clearly  a  question  for  the  jury,  and  there  can  be  no  possibility  of  disturbing 
:^-i  the  verdict  hereafter.      I  Uiink  that  the  plaintiff  ^ought  to  have  the 

^  fruits  of  his  verdict  at  once;  but  I  will  communicate  with  Lord  Tenter- 
den on  the  subject. 

Ckimpb^U  and  Ourwood,  for  the  plaintiff. 

F.  FoUock  and  Edit,  for  the  defendant. 

[Attorneys— (7.  JS.  Reynold$  and  Prxiehard.'] 
We  are  informed  by  Mr.  Bellamy  that  no  certificate  was  granted. 

In  the  ease  of  Wright  v,  GoiTer,  which  was  also  an  action  for  negligent  driving,  tried 
before  Lord  Lyndhurst,  in  the  Exchequer,  on  the  20th  of  Jnne,  Bompaty  Serjt,  for  the 
plaintiff,  asked  for  execution  at  any  time  his  Lordship  pleased  in  the  course  of  the  racation. 
AndrewM,  Serjt.,  for  the  defendant,  submitted  that  the  act  of  Parliament  was  not  intended 
to  applj  to  cases  of  this  description.  Lord  Lyndhurst,  C.  B.,  refused  to  grant  the  appli- 
cation, being  of  opinion  that  it  was  not  a  case  in  which  there  should  be  any  departure 
from  the  usual  course. 

In  the  ease  of  Grookshank  v.  Rose,  post,  p.  19,  which  was  an  action  on  a  bill  and  a 
note,  giren  for  a  public  house  score,  to  which  the  defence  was,  that  part  of  the  demand 
was  illegal  and  the  statute  24  Geo.  2,  c.  40,  being  for  spirits ;  Lord  Tenterden  refdsed  to 
certify,  saying,  that  he  did  not  think  it  a  case  for  execution  before  the  ordinaiy  time. 

In  the  eaae  of  Hambidge  v.  Crawley,  (G.  P.,  June  29»  1881),  which  was  an  action  for 
criminal  conTersation,  the  plaintiff,  to  preyent  a  verdict  passing  against  him  in  conse- 
qaence  of  the  preyarication  of  one  of  his  witnesses,  consented  to  be  nonsuited ;  and  Tin- 
dal,  C.  J.,  on  tiie  application  of  Wilde,  Seijt.,  after  hearing  Payne,  for  the  plaintiff,  in  the 
absence  of  Storks,  Seijt.,  and  after  taking  time  to  consider,  directed  execution  to  issue  at 
the  expiration  of  a  month. 

The  following  cases  fh>m  the  Oxford  Circuit,  being  on  this  subject,  we  haye  subjoined 
tbemher^ 
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♦WORCESTER  ASSIZES,  1831.— Cbrom  Park,  J, 


WARD  V.  CROCKET.    July  20. 

DiBT  for  the  price  of  certain  windowi  sold  hj  the  pbdntiff  to  the  defendant 

There  was  a  Terdict  for  the  plaintiff. 

Oodton  applied  for  a  certificate  to  entitle  the  plaintiif  to  immediate  execnftion. 
•    Mr.  Justice  Pabx. — ^I  shall  not  allow  immediate  execution  to  issue.    The  action  is  b 
debt,  and  the  defendant  is  obliged  to  plead,  and  come  to  trial,  or  the  plaintiff  might  sfi 
final  judgment  without  any  writ  of  inquiiy,  or  proof  of  the  amount  of  his  debt   Laid 
Tenterden  does  not  grant  any  certificate  if  the  action  is  in  debt 

Certificate  refoNi. 

Oodaan  and ,  for  the  plaintiff. 

S,  V,  Richardt^  for  the  defendant 

[Attorneys— jEToUfworM,  and .] 


STAFFORD  ASSIZES,  1831,— Omm  Patxesqv,  J. 


BELL  9.  SMITH.    July  26. 

AssuicPBiT  on  promissoxy  notes.    Plea--Oeneral  issue. 

There  was  a  Terdict  for  the  plaintiff. 

KuuiUj  Seijt.,  applied  for  a  certificate  to  entitle  the  plaintiff  to  immediate  ezeeutioiL 

Oreavetf  for  the  defendant — ^I  am  in  a  condition  to  prove  that  the  writ  in  this  case  mi 
issued  before  the  statute  of  1  W.  4,  c.  7,  passed;  and  I  submit  that  that  statute  ob^' 
applies  to  actions  commenced  after  its  passing.  The  word  "  brought "  of  itsdf  is  equivo- 
cal;  bat,  coupled  with  the  words  "may  be,''  its  operation  is  clearly  future.  In  this la 
of  ^Parliament  the  word  "may"  is  always  so  used,  and,  in  some  instances,  is  r^^ 
accompanied  by  the  word  "  shalL''  ^ 

Mr.  Bellamy  said,  that  Lord  Tenterden,  C.  J.,  had  granted  certificsctet  fanmedistdjiflg 
the  passing  of  the  act 

Mr.  Justice  Fattisom. — ^I  entertain  no  doubt  about  it  Certificate  gtaatod. 

MuueUt  Seijt,  and  R.  V.  Riehardt,  for  the  plaintiff. 

Oreavea,  for  the  defendant 

[Attorneys—^.  FU^j  and  /bAasoii  k  IF.] 


By  the  statute  I  W.  4,  c.  7,  s.  2,  which  was  passed  on  tiie  11th  of  March,  1831,  it  U 
enacted,  "  That,  in  ail  actions  brought  in  either  of  the  said  Courts,  by  whatever  fono  «f 
process  the  same  may  be  commenced,  it  shall  be  lawful  for  the  Judge  before  whom  ssf 
issue  Joined  in  such  action  shall  be  to  be  tried,  in  case  the  plaintiff  or  demandant  tbocu 
shall  become  nonsuit,  or  a  rerdict  shall  be  giren  for  the  plaintiff  or  demandant^  defeBdist 
or  tenant,  to  cerUfy  under  his  hand,  on  the  baclc  of  the  record,  at  any  time  before  the  cei 
of  the  sittings  or  assizes,  that  in  his  opinion  execution  ought  to  issue  in  such  actioa  forth- 
with, or  at  some  day  to  be  named  in  such  certificate,  and  subject,  or  not,  to  any  cosditfoa 
or  qualification,  and  in  case  of  a  verdict  for  the  plaintiff,  then  either  for  the  whole  or  for 
Any  part  of  the  sum  found  by  such  rerdict ;  in  sJl  which  cases  a  rule  for  judgmeot  nef 
be  given,  costs  taxed,  and  judgment  signed  forthwith,  and  ezeontion  may  be  tmed  ftrth- 
with,  or  afterwards,  aoeording  to  the  terms  of  such  certificate,  on  any  day  in  vaestieB  or 
tenn;  and  the  postea,  with  such  certificate  as  a  part  thereof,  shall  and  m^  be  eatend  « 
record  as  of  the  day  on  which  the  judgment  shall  be  signed,  although  the  writ  of  distris- 
gas  juratores  or  habeas  corpora  juratomm  may  not  be  returnable  until  after  such  dsj- 
Provided  always,  that  it  shaU  be  lawfiil  for  the  par^  eatilted  to  such  Judgmaiit  to  |MNI|P«» 
the  signing  thereof.'' 
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Pencms  who  cohabit  m  msn  and  wife,  after  a  marriage  de  facto,  rapposed  by  both  to  be 
a  good  marriage  in  Uw,  may,  after  the  marriage  is  found  to  be  »  nallitj,  giye  in  evi* 
dence,  in  a  Court  of  jnatice,  statementa  made  by  each  other  daring  the  cohabitation. 

AsstTMPSiT  to  reooyer  a  sun  of  Ul,  for  work  and  labour  as  a  haymaker. 

For  the  poipose  of  shewing  that  the  plaintiff  was  a  person  in  a  superior  station 
of  life  to  Uiat  of  a  labourer,  and  that,  at  the  time  of  the  work  and  labour  in 
question,  he  did  not  look  for  payment  for  what  he  did,  a  female  witness  was 
called  on  the  part  of  the  defendant.  On  her  examination  on  the  voire  dire,  by  F. 
PoSocky  for  the  plaintiff,  she  said  that  she  had  been  married  to  the  plaintiff,  at 
St  Pancras  Church,  by  banns. 

Sir  Jamei  Scarktt,  for  the  defendant,  asked  her,  whether  she  had  not  sbce 
been  divorced. 

F.  PoOockj  objected,  that,  after  proof  of  a  mairiage  de  facto,  a  woman  could 
not,  on  the  voire  dire,  shew  that  she  was  unmarried;  as,  without  the  sentence 
of  divorce,  it  was  impossible  to  tell,  whether  the  divorce  was  a  vinculo  matrimo- 
nii, or  only  a  mensa  et  thoro. 

Sir  J.  Scarleiif — On  the  voire  dire,  a  witness,  who  has  disqualified  himself  by 
his  statements,  is  at  liberty  to  set  himself  right  by  his  statements,  without  the 
prodaction  of  any 'documents. 

The  witness  said,  that  she  was  married  to  a  person  named  Duke;  but,  not 
seeing  him  for  thirty  years,  she  thought  he  was  dead,  and  therefore  married  the 
plaintiff;  but  she  afterwards  found  that  Duke  was  still  living. 

Pattsson,  J. — ^There  was  no  occasion  for  any  divorce  in  this  case;  the 

second  marriage  is  a  mere  nullity.    Whatever  doubt  there  may  be  as  to  the 

question — '<  Were  you  divorced  ?''  unquestionably,  in  thb  view  of  the  case,  the 

*2Q1    ^marriage  is  got  rid  of.    I  should  be  incUned  to  think,  that  the  other 

-'    question  might  be  put,  but  there  is  no  doubt  that  this  may. 

The  witness  was  then  examined,  and  was  proceeding  to  state  something  which 
the  plaintiff  had  said  while  she  was  living  with  him. 

jP.  Pdlockj  objected,  that  what  occurred  while  thev  were  living  top^ether  as 
man  and  wife  was  protected,  and  could  not  be  received  against  the  plamtiff. 

Pattsson,  J.  I  think,  now  the  connection  is  dissolved,  it  may  be  given  in 
evidence. 

The  evidence  was  then  received,  and  a  verdict  was  eventually  found  for  the 
defendant. 

F.  PoOock  and  R,  V.  Richards,  for  the  pkintiff. 

Sir  J.  ScarleU  and  WaUinger,  for  the  defendant. 

[Attorneys— TT.  8.  Paterton,  and  J.  H,  WMer,'} 

See  the  caaes  of  Batthews  v.  Gallndo,  Vol.  3  of  these  Beports,  p.  238, 8.  0. 1  If .  4  P. 
565,  and  Hawkings  «.  Inwood,  Vol.  4,  p.  148. 


CLBNDON  r.  DINNBFORD.    Jitfy  1. 

A.  who  was  paying  his  addresses  to  a  lady,  lost  her  letters  and  two  memorandnm  hooks 
containing  remark!  of  his  own ;  B.  found  them,  and  kept  them,  on  the  ground  that  the 
books  contained  matter  injurioos  to  him,  and  also  shewed  them  to  others :  A.  sent  a 
penon  to  demand  them  of  B.,  who,  at  first,  refased  to  ^^ve  them  up  at  all :  but,  before 
the  person  left,  said  he  would  not  give  them  to  him,  but  would  to  0.  or  t>.  U.  went, 
tad  B.  offered  to  gire  him  the  letters  and  one  book,  which  C,  after  consulting  with  A., 
accepted,  saying  that  he  made  a  sacrifice  to  obtain  the  letters :— Held,  that  there  wa*  a 
conyeision  of  the  whole;  bat  the  verdict  was  only  for  nomhial  daaages. 
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The  first  count  of  the  declaration  stated,  in  sabstance,  that  the  plaintaff  vu 

Saying  his  addresses  to  a  certam  *hidy,  and  lost  certain  letters  written  to  ^n 
im  by  her,  which  came  to  the  defendant's  possession,  who  shewed  them  >- 
to  other  persons,  and  converted  them  to  his  own  use ;  in  consequence  of  wiiicb 
conduct  on  the  part  of  the  defendant,  the  match  was  broken  off.  The  seoood 
count  was  nearly  similar.  The  third  count  was  a  count  in  trover  for  oertaiD 
letters  and  memorandum  books.  There  was  a  count  for  a  libel  in  a  letter  writ- 
ten to  the  father  of  the  lady  in  question ;  and  also  several  counts  for  words 
uttered  to  various  persons,  the  ladjr  s  father  not  being  one.  These  words  were 
not  actionable  in  themselves ;  and  the  only  special  damage  stated  in  the  deckn- 
tion  was,  the  breaking  off  of  the  match  with  the  lady,     rlea — ^Not  goilty. 

The  plaintiff  and  defendant  were  both,  up  to  the  month  of  July,  1830. 
assistants  to  a  gentleman  named  Tebbs,  a  chemist  and  druggist^  carrying  ob 
business  in  Bond  Street.  At  that  time  the  plaintiff  quitted,  and  went  down  to 
his  parents,  who  resided  at  Deal,  in  Kent.  For  some  time  previonslj,  tb 
plaintiff  and  defendant  had  not  been  upon  very  good  terms,  each  being  desiros! 
of  obtaining  the  business  of  their  employer,  who  was  about  to  retire.  Two  (n 
three  days  after  the  plaintiff  had  left,  the  defendant  told  Mr.  Tebbs  that  he  M 
found  some  letters  and  memorandum  books,  which  the  plaintiff  had  left  beiiiiKl 
him,  in  which  he  had  written  abusive  things  of  him  (Mr.  Tebbs).  The  defendint 
held  the  papers,  &c.,  in  his  hand,  and  wished  Mr.  Tebbs  to  look  at  them;  bat 
he  declined.  The  defendant  said  he  should  keep  them,  as  they  were  of  some 
consequence  to  his  character.  The  letters  were  those  of  a  younff  lady  reading 
at  Deal,  to  whom  the  plaintiff  had  been  for  some  time  paying  nis  addresses, 
and  the  books,  which  were  two  in  number,  contained  copies  of  his  answers  to 
them,  and  other  observations.  The  defendant  shewed  them  to  several  other  per- 
sons besides  Mr.  Tebbs.  In  the  month  of  September,  1830,  a  person  samai 
Hannah,  went  to  the  defendant,  by  the  plaintiff's  authority,  and  demanded  tbc 
letters  and  the  two  memorandum  books.  '^The  defendant  at  first  refused  rt^^ 
to  deliver  them  at  all;  but,  as  Mr.  Hannah  was  leaving,  he  said  that  he  *> 
would  not  deliver  them  to  him ;  but,  if  either  Mr.  Fenton  or  Mr.  Chitty  wouH 
call,  he  would  deliver  them  up.  In  consequence  of  this,  Mr.  Chitty,  who  was 
the  plaintiff's  brother-in-law,  went,  and  the  defendant  offered  to  deliver  up  tk 
lady's  letters  and  one  of  the  books,  saying,  that  he  should  keep  the  other  book 
for  his  own  justification,  as  it  contained  observations  injurious  to  him.  Mr 
Chitty  said  that  he  could  not  take  a  part  only,  without  consulting  the  plaintiff 
He  did  accordingly  consult  the  plaintiff,  who  authorized  him  to  receive  the  pai^ 
offered,  as  he  thought  it  right  to  make  some  sacrifice  to  obtain  the  lady's  letters. 
The  letters  and  one  book  were  therefore  delivered  up  to  Mr.  Chitty's  order.  It 
appeared  that  the  defendant  said  in  his  conversation  with  Mr.  Hannah,  that  be 
should  write  to  the  friends  of  the  young  lady  at  Deal,  and  would  "  take  derili^lt 
good  care  to  break  off  the  connection  in  that  quarter." 

The  lady's  father  was  called  as  a  witness  for  the  plaintiff,  and  stoted,  that. 
while  the  plaintiff  was  paying  his  addresses  to  his  daughter,  he  received  seTeral 
anonymous  letters  in  July  and  August ;  and,  about  the  I4th  of  September,  hs 
received  a  letter  signed  with  the  defendant's  name;  after  which  he  admitted  th&t 
he  broke  off  the  connection,  but  denied  that  the  contents  of  the  letter  ioflvci^ 
him  in  his  conduct.  He  added,  that  he  came  to  London,  and  had  a  convern^oQ 
with  the  defendant,  who  spoke  as  a  man  who  had  been  injured  by  the  plaiotiff; 
but  he  stated,  thaf  the  conversation  had  no  direct  influence  upon  his  mind,  so 
as  to  induce  him  to  break  off  the  match,  though  it  did  induce  him  to  hasten  the 
communication  of  his  resolution,  which  had  been  previously  formed,  ft  ap- 
peared, that  he  did  not  call  upon  the  plaintiff  for  any  explanation ;  but,  on  tbe 
contrary,  when  the  pkintiff  called  upon  him,  refused  to  tell  him  anything  tb** 
had  taken  place. 

*^^®  ^^*^*J  was  broken  off  by  a  letter  written  to  the  plaintiff  by  the  r^jg 
lady  s  father,  in  which,  after  stating  some  pecuniary  liabilities  under  which  ^ 
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the  plaintiff  was,  as  the  chief  reason,  he  desired  the  restoration  of  his  daughter's 
letters,  stating  that  she  was  indignant  at  finding  that  they  had  been  so  carelessly 
kept,  as  to  have  been  shewn  about  by  the  defendant  in  London. 

The  letter  from  the  defendant,  complained  of  as  the  libel,  was  read ;  but, 
firom  the  plaintiff's  attorney  not  having  been  able  to  obtain  any  copy,  it  was  not 
set  out  at  all  correctly  in  the  declaration. 

Sir  James  ScarUtty  upon  this,  contended  that  no  part  of  the  declaration  was 
proved ;  and,  therefore,  that  the  plaintiff  must  be  nonsuited. 

Patteson,  J.,  intimated  that  the  case  must  at  least  go  to  the  Jury  with  re- 
spect to  the  book  which  had  not  been  returned. 

Sir  J,  Scarlett. — The  plaintiff  cannot  maintain  trover  for  that  book,  without 
proving  a  fresh  demand  of  it,  as  he  consented  to  receive  the  other  papers  with- 
out it. 

Denman,  A.  G.  There  is  sufficient  evidence  of  a  conversion  long  before. 
Any  improper  keeping  and  using  of  books  which  had  been  improperly  obtained, 
is  a  conversion.  But,  supposing  him  to  hold  them  merely  as  a  trustee,  he  was 
bound  to  deliver  them  up  when  they  were  demanded ;  he  had  no  riffht  to  make 
sach  a  condition  as  has  been  proved;  the  consent  of  the  plaintiff,  if  obtained  at 
all,  was  an  extorted  consent. 

KtUify  on  the  same  side.    The  law  is,  that,  if  the  conversion  is  at  any  time 

complete,  what  happens  afterwards  does  not  destroy  the  riffht  of  action,  it  only 

^yj-^  makes  *a  difference  in  the  damages.    And  the  finding,  (knowing  there 

^  was  no  right  to  use,)  and  keeping,  reading,  and  communicating  to  others, 

is  a  dear  conversion. 

Patteson,  J.    I  do  not  think  it  will  be  disputed  that  an  actual  conversion 
cannot  be  purged.     I  think  the  shewing  of  the  letters  is  not  a  conversion ;  and 
it  really  is  brought  to  the  question,  whether  the  plaintiff  waived  the  delivery  of 
the  second  book. 
Kelly,     There  had  been  two  refusals  before. 

Sir  J,  Scarlett.  The  defendant  only  says  he  will  not  give  them  to  Hannah, 
but  expresses  his  willingness  to  deliver  them  to  Chitty  or  Fenton.  This  is  not 
evidence  of  an  intention  to  keep  them,  and  convert  them  to  his  own  use. 

Patteson,  J.  As  far  as  I  remember  the  cases,  I  think  the  refusal  to  deliver 
to  one  person,  though  accompanied  by  a  declaration  of  willingness  to  deliver  to 
another,  is  a  conversion.  I  speak  with  hesitation ;  but  that  is  my  impression. 
I  think  there  was  a  case  in  which  a  horse  was,  after  detention,  returned  in  as 
good  a  condition  as  it  was  in  at  first,  and  yet  it  was  held  to  be  a  conversion.(a) 
I  think  it  must  go  to  the  Jury,  for  them  to  say  whether  the  whole  amounts  to 
a  conversion.ra)  It  will  only  affect  the  damages.  No  special  damase  has  been 
proved;  for  Uie  only  special  damage  is  the  loss  of  the  marriage,  and  that  does 
not  appear  to  have  been  occasioned  by  the  defendant's  conduct. 

Denmarif  A.  G.    The  acceleration  of  the  communication  by  the  lady's  father 
to  the  plaintiff,  of  his  resolution  to  break  off  the  match,  is  sufficient  proof  of  the 
*18i  special  damage.    '''Besides,  his  letter  states  that  his  daughter  was  indig- 
^  nant  athcr  letters  having  been  shewn  about. 
Sir  J,  Scarlett  then  address^  the  Jury,  and  contended  that  there  was  no  con- 
version proved. 

Patteson,  J.,  in  summing  up,  said — ^The  special  damage  is  not  proved.  The 
libel  is  not  proved.  The  slander  is  not  proved,  for  the  words  are  not  actionable 
in  themselves,  and  the  special  damage  is  not  proved  to  have  been  the  conse- 
quence of  them.  It  is  therefore  reduced  to  this  question,  what  are  the  damages 
to  be  recovered  in  consequence  of  the  conversion.  I  am  of  opinion  that  there 
is  a  conversion  proved;  tnerefore,  the  question  is  only  as  to  the  damages.  We 
can  hardly  tell  the  value  of  the  books,  nor  what  damages  ought  to  be  given  in 
the  case ;  because  there  has  been  a  delivery  of  the  letters  and  one  book,  and  a 

(a)  See  ICackinson  v.  Bawlinion,  9  Price,  4eo. 
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waiver  of  the  deKyery  of  the  other.  I  should  say^  under  these  drcmnstuiees, 
that  the  pkintiff  is  entitled  to  nominal  damages  only.  Bat  it  is  for  yoa  to  say 
whether  yon  agree  with  me  as  to  the  amoont  Yon  will  find  what  damages  you 
think  proper. 

Verdict  for  the  plaintiff,  damages  Is.  on  the  count  in  trover.    And  for  the 
defendant  on  the  other  counts^  with  leave  to  move  for  a  non8uit(a) 
Denman,  A.  Gt.y  and  Edly,  for  the  plaintiff. 
Sir  J.  ScarUu  and  PhUj  for  the  defendant. 

[Attomey»-*J2afida2l,  and  BnM<m  t  Ol^ofpertM.^ 


*BXYOBI  LORD  TSNTKBDEN,  C.  J.  [^9 


GBOOESHANE  v.  BOSE.    Jufy  2. 

A  paUican  took  from  a  person,  who  boarded  and  lodged  in  his  house,  a  bill  ud  a  note, 
both  at  one  time,  for  his  score,  part  of  which  consisted  of  a  demand  for  spirits,  but  not 
to  the  amount  of  either  bill  or  note;  money  was  also  paid  on  account: — ^Held,  in  an 
action  on  the  secnrities,  that,  although  thej  were  giren  at  the  same  time,  the  pluntiff 
might  recorer  on  one  of  them,  and  iJso  that  he  might  applj  the  money  paid  in  redac- 
tion of  the  demand  for  spirits,  although  such  demand  could  not  6<  neotmdj  in  conse- 
quence of  the  act  of  the  24  Geo.  2,  c.  40. 

Assumpsit  on  a  promissory  note  for  10/.  8s.  Bd.  made  by  the  defendant  pay- 
able on  demand,  and  a  bill  of  exchange  for  lOL  7s.,  drawn  by  the  p]aintiff  and 
acoepted  by  the  defendant,  payable  at  eighty-one  days  from  the  date. 

It  appeared  that  the  defendant  who  was  a  seafaring  man,  lodged  at  a  public 
house,  which  was  kept  by  the  plaintiff,  and  the  bill  and  note  were  given  at  the 
same  time  for  the  defencumf  s  score,  amounting  to  20/.  IDs.  6d.,  Ming  partly 
for  board  and  lodnng,  and  partly  for  spirituous  liquors  consumed  bv  hun  iu 
the  public  room ;  out  the  witness  who  proved  it,  said,  that  the  demanu  for  those 
liquors  did  not  equal  the  amount  either  of  the  bill  or  the  note.  Small  sums  had 
been  paid  at  different  times  on  account. 

Oampbdl,  for  the  defendant,  contended,  on  the  authority  of  Scott  v,  Gilmore, 
S  Taunt.  226,  Toited  ante.  Vol.  4,  p.  368,  in  a  note  in  Owens  v.  Porter,  which 
see,)  that  th^  plaintiff  oould  not  recover. 

Lord  Tsntkrdbn,  C.  J. — ^It  is  quite  clear  that  some  part  of  the  cousidera- 
tion  is  for  spirits,  but  not  to  the  full  amount  of  either  of  the  securities.  There- 
fore it  seems  to  me  that  the  plaintiff  may  recover  on  one  of  them. 

Campbell. — ^I  submit,  that,  as  they  were  given  at  one  time,  for  one  account, 
they  are  both  bad. 

Lord  Tentebdsn,  C.  J. — ^Tou  may  just  as  well  say,  *that  they  are  p^ 
both  good ;  you  have  no  more  right  to  say  the  one  than  the  other;  but  *- 
money  has  been  paid  on  account. 

Campbell.    The  money  paid  must  be  applied  to  a  legal  debt. 

Lord  TsNTSBDBN,  0.  J.  They  may  apply  it  to  what  part  they  please;  may 
they  not  apply  the  cash  to  that  which  the  act  savs  they  shall  not  recover  f 

Campbell.  \  I  submit  that  it  is  not  a  legal  debt. 

Talfimrd,  for  the  plaintiff.  The  act  of  Parliament  says  only  that  the  party 
shall  not  recover — ^it  does  not  avoid  the  debt. 

Lord  TnifTEBDXN,  0.  J.    The  aot  does  not  avoid  the  security,  but  tine  «>- 

(a)  Ko  motion  was  made. 
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horitj  cited  goes  to  that  extent.  I  think  that,  if  the  plaintiff  takes  a  verdict 
or  the  amount  of  one  of  the  seonrities,  it  will  he  right. 

Campbell  assented  to  this,  and  the  plaintiff  had  a  verdict  for  102.  7$. 

Tolfiwrd  applied  for  immediate  execution. 

Lord  Tenterdsn,  0.  J.,  refused,  saying  that  he  did  not  think  it  a  case  in 
prhich  he  ought  to  give  it 

Talfowrd^  for  the  plaintiff. 

Campbdlj  for  the  defendant. 

[Attome7»— n/.  PaUUon,  and  Shearman  j-  F,] 


*21]  *BROCKBLBANK  v.  SUGRUB.(a)    July  4. 

A  memorandam  indorsed  on  a  ship's  policj  of  insurance,  for  a  change  of  Tojafce,  was 
signed  bj  an  agent  of  the  insurance  companj.  It  was  prored  that  the  agent  had 
signed  similar  memorandnms  on  manj  other  policies,  and  that  his  habit  was  to  do  so, 
and  advise  the  companj  of  it ;  though,  when  a  new  policj  was  required,  he  always 
sent  the  proposals  to  the  company:— Held,  that  this  was  sufficient  proof  of  the  agent's 
aathority  to  sign  such  memorandums;  and  that  the  other  policies  on  which  such 
memorandnmB  had  been  signed,  need  not  be  produced. 

This  was  an  action  against  the  defendant,  as  a  member  of  the  St.  Patrick's 
Insoranoe  Company,  on  two  policies  of  insurance,  the  ( n3  on  the  ship  Hebe,  the 
other  on  her  freight.  The  original  policv  on  the  ship  was,  at  and  from  Liver- 
pool to  Quebec,  during  the  ship's  stay  and  loading  there,  and  thence  back  to  her 
port  of  discharge  in  the  United  Kingdom.  The  policy  was  dated  June  80th, 
1825.  On  the  back  of  this  policy  the  following  memorandum,  dated  August 
26th,  1825,  was  indorsed — <<  The  Hebe  being  unavoidably  detained  beyond  the 
iDtended  time  of  sailing  to  Quebec,  the  voyage  is  changed,  and  the  vessel  pro- 
ceeds from  Liverpool  to  St.  John's,  New  Brunswick,  and  at  and  from  thence 
back  to  London ;  and,  in  consideration  of  one  guinea  per  cent,  additional,  the 
company  agree  to  continue  on  the  risk  until  the  vessel  should  be  arrived  back 
in  Ix>ndon,  or  her  port  of  discharge  in  the  United  l^ingdom.''  This  memoran- 
dam was  signed  by  Mr.  Stewart. 

To  prove  his  authority  as  an  agent  for  the  company,  Mr.  Mackey  was  called. 
He  said,  <<Mr.  Stewart  signed  for  the  company;  we  did  not  send  policies  to 
Ireland,  to  have  such  an  alteration  as  this  made  in  them.  I  have  known  losses 
paid  on  policies  having  such  alterations  signed  by  Mr.  Stewart|  without  being 
sent  to  Irehind." 

Sir  J.  Scarlett    Those  policies  ought  to  be  produced. 

Lord  Tenterden,  G.  J.  I  think  not;  we  do  not  want  the  contents  of  the 
particoLir  policies.  The  witness  is  only  asked  as  to  the  course  of  dealing. 
^221  *^^-  Mackey,  in  his  cross-examination,  said:  << Proposals  for  policies 
^  were  made  to  the  agent  in  London.  The  proposals  were  sent  to  Dublin, 
and,  if  approved,  a  policy  was  returned,  and  handed  to  the  assured.  When  the 
agent  made  an  alteration,  he  always  advised  the  company  of  it"  In  re-ezam- 
ioation,  Mr.  Mackev  stated,  that  such  alterations  as  the  one  in  question  were 
nwde  very  firequentfy. 

Sir  J,  Scarlett.  1  must  object  to  the  reading  of  this  memorandum.  An 
agent  for  receiving  proposals  has  nothing  in  his  agency  which  can  authorise  him 
to  make  a  new  policy  on  the  back  of  the  old  one;  and,  if  it  is  to  be  said  that 
m  this  case  there  was  such  an  authority,  it  must  be  strictly  proved.  The  very 
nature  of  the  agency  proved  shews  that  Mr.  Stewart  never  was  the  general  agent 
of  the  company,  as  he  was  to  send  the  proposals  to  Dublin. 

(a)  This  was  a  second  trial  of  the  case  reported  in  1  Bam.  ft  Ad.  81,  where  it  was 
held,  that  the  memorandnm  indorsed  on  the  policy  in  this  case  did  not  require  a  new 
itamp. 
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Lord  Tentebdev,  0.  J.  Taking  the  whole  of  the  oTidenee,  there  is  proof 
of  an  agency  for  the  purpose  of  making  snch  alteraticma  as  this.  If,  when  the 
compenj  were  infoniMd  of  the  alteration,  they  had  diaaj^woTed  of  it^  perkips 
they  might  have  repudiated  it. 

The  memorandum  was  read.  The  canae  waa  refienei 

F.  FoUock  and  FoOett,  for  the  plaintiff. 

Sir  «/.  Scarlett  and  CampbeUj  for  the  defendant. 

lAtUmkejw—ChUUm  ^  Co.,  and  OUvffwam  ^  Co.} 


*SUtingsai  Westminster  after  Mlchadmas  Term^  1831.   [^3 

BEX  V.  MOODT.    JVbo.  26 

An  insolTent  debtor,  omitting  to  state  in  his  Bchednle  debts  dae  to  bim,  is  not  indlctiUc 
for  peijary,  althongh  he  has  sworn  to  the  tmth  of  his  schedule ;  bat  he  most  be  indicted 
for  a  misdemeanor,  under  sect  70  of  the  insolrent  debtors'  act,  7  O.  4,  c.  57.  Peijvj 
under  sect.  71  of  that  act,  is  only  committed  as  to  things  faiselj  9tat€d  in  the  schedole. 

The  form  of  oath  at  the  end  of  an  insolvent's  schedule  is  an  affidayit  in  writlog,  lad  ntr 
be  so  stated  in  an  indictment  for  peijniy. 

Debts  due  to  the  insolTent  are  "effects  or  propertj,"  within  sect.  70  of  the insolTeGt 
debtors'  act. 

Indictment  for  perjury  by  an  insolvent  debtor.  The  indictment  stated  Um 
petition  of  the  defendimt  for  hie  discharge,  and  the  other  proceedings  in  tbe 
Insolvent  Debtors'  Court ;  and  that  the  d^endant  did  make  affidavit  in  writing, 
that  the  contents  of  the  schedule  were  true;  whereas  in  truth  and  in  £wttBe 
contents  of  the  schedule  were  not  true,  as  several  debts  due  to  him  (which  v^ 
specified)  were  not  included  in  it(a) 

(a)  Althongh  it  was  held  that  the  omission  of  debts  is  not  peijorj  within  the  71et  »c- 
tion  of  the  insolyent  debtors'  act,  yet,  as  the  form  of  the  indictment  would  be  Qsefal  io 
drawing  an  indictment  for  the  misdemeanor  under  sect.  70  of  the  act,  we  hare  sobjoised 
it  It  would  be  also  useM  in  the  drawing  of  an j  pleading  in  which  it  might  be  necesurj 
to  state  the  proceedings  in  the  insolreat  debtors'  court    It  was  as  follows  :— 

Middlesex,  to  wit— The  jurors  for  our  lord  the  king  upon  their  oath  present,  that  ben- 
tofore  and  after  the  passing  of  an  act  of  Parliament  made  and  passed  in  the  serentb  yetf 
of  the  reign  of  ohr  late  sovereign  lord  George  the  Fourth,  intttnled  "  An  Act  to  tmeDd 
and  consolidate  the  laws  for  the  relief  of  insolvent  debtors  in  England,"  to  wit  on  tbe 
31st  daj  of  Ma]r,  in  the  seventh  year  of  the  reign  of  our  said  late  lord  Creoige  the  Foortb, 
bj  the  grace  of  God  of  the  united  kingdom  of  Great  Britain  and  Ireland  then  kio^i  ^ 
fender  of  ihe  faith,  John  Doble  Moody,  late  of  the  parish  of  Saint  Clement  Danes,  in  tie 
county  of  Middlesex,  snigeon,  being  then  a  prisoner  in  actual  custody  within  the  vails  of 
a  certain  prison  in  England  (to  wit,  in  the  debtors'  prison  in  Whitecross  street,  in  the  at; 
of  London),  to  wit,  at  the  parish  aforesaid,  in  the  county  of  Middlesex,  upon  proceesfor 
ddt>t,  did,  within  the  space  of  fourteen  days  next  after  the  commencement  of  snch  hii 
at^al  custody,  apply,  by  petition,  in  a  summary  way,  to  the  Court  for  the  relief  of  n- 
solvent  debtors  in  the  said  act  of  Parliament  mentioned,  and  thereby  petitioned  for  lui 
discharge  from  such  custody  according  to  the  provisions  of  the  said  act  of  Paxiiamen^ 
which  said  petition  was  then  duly  subscribed  by  the  said  John  Doble  Moody,  then  m 
there  being  snch  prisoner  as  aforesaid,  and  filed  in  the  said  Court,  to  wit,  at  the  pansB 
of  Saint  Clement  Danes  aforesaid,  in  the  said  county  of  Middlesex,  and  that  afterwan»> 
and  within  a  certain  time,  to  wit,  twenty  days  after  the  said  petition  was  so  filed  ai  afoR- 
said,  to  wit,  on  the  20th  day  of  June,  in  the  seventh  vear  aforesaid,  the  said  day  and  tuae 
having  been  then  and  there  by  the  said  Court  thought  reasonable  in  that  behalf,  tbe  s«» 
John  Doble  Moody  then  and  there  being  and  continuing  such  prisoner  as  aforesaid,  ouit 
pursuant  to  the  said  act  of  Parliament,  to  wit,  at  the  parish  of  Saint  Clement  ^>^^^^^ 
aaid,  in  the  said  county  of  Middlesex,  deliver  hito  the  said  Court  a  schedule^  »(it8)ed^^ 
schedule  of  John  Doble  Moody,  late  of  91,  Piccadilly,  and  of  Oanaburg  Row,Pimlieo,o^ 
in  Middlesex,  surgeon  and  apothecary  and  motical  instrament  maker  (meaniag  hiBw^ 
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*24r'*251        ^^  defendant's  petiticm  and  aehednle,  filed  in  the  '^Insolvent 
-^     Debtor's  Court,  were  put  in,  and  hie  signatnre  was  ^proved  the  fol- 
lowing words  at  the  end  of  the  schedule :  ^^  I,  John  Boble  Moody,  do  hereby 

the  said  John  Doble  tfoody),  and  in  and  bj  which  said  schedule  it  was  then  and  there 
stated  and  declared  by  the  said  John  Doble  Moody,  amongst  other  things,  that  the  said 
schedule  then  and  there  contained  a  fall,  true,  and  perfect  account  of  all  debts  at  the  time 
of  presenting  the  said  petition  owing  to  him  the  said  John  Doble  Moody,  or  to  any  person 
or  persons  in  tmst  for  him  or  for  his  benefit  or  advantage,  either  solely  or  jointly  with 
any  other  person  or  persons,  and  the  names  and  places  of  abode  of  the  sereral  persons 
from  whom  snch  debts  were  due  or  owing,  and  of  the  witnesses  who  could  prove  such 
debts,  so  far  as  he  the  said  John  Doble  Moody  could  set  forth  the  same ;  which  said 
schedule  was  then  and  there  subscribed  by  the  said  John  Doble  Moody,  then  and  there 
being  and  continuing  such  prisoner  as  aforesaid,  and  was  then  and  there  forthwith  filed 
in  the  said  Court:  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  present  that  the 
said  matters  and  things  as  stated  and  declared  in  and  by  the  said  schedule  as  aforesaid, 
then  and  there  were  material  to  a  due  and  right  abjudication  upon  the  said  petition 
and  schedule  of  the  said  John  Doble  Moody  by  the  said  Court :  and  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  further  present  that  afterwards,  to  wit,  on  the  28th  day  of  July, 
in  the  seventh  year  aforesaid,  at  the  parish  of  Saint  Clement  Danes  aforesaid,  in  the  said 
coonty  of  Middlesex,  the  said  petition  being  then  and  there  so  filed,  and  the  said  schedule 
80  then  and  there  deliyered  into  and  filed  in  the  said  Court  as  aforesaid,  the  said  John 
Dobie  Moody  then  and  there  being  and  continuing  such  prisoner  as  aforesaid,  and  con- 
triving and  intending  to  deceive  and  impose  upon  the  said  Court,  and  to  cheat  and 
defraud  divers  persons  then  and  there  being  creditors  of  him  the  said  John  Doble  Moody, 
snd  to  obtain  his  the  said  John  Doble  Moody's  discharge  out  of  the  custody  in  which  he 
then  and  there  was  as  aforesaid,  came  in  his  own  proper  person  before  Heury  Revel  Rey- 
nolds, Esq.,  John  Greathed  Harris,  Esq.,  Thomas  Barton  Bowen,  Esq.,  and  William  John 
Lav,  Esq.,  then  and  there  being  respectively  commissioners  of  the  said  Court,  to  wit,  at 
the  Court-house  in  Portugal  street,  Lincoln's  Inn  Fields,  at  the  parish  of  Saint  Clement 
Danes,  in  the  said  county  of  Middlesex,  the  time  and  place  last  aforesaid  having  been  in 
due  manner  appointed  by  the  said  Court  for  the  hearing  of  the  matters  of  the  said  peti- 
tion and  schedule,  and  the  said  John  Doble  Moody  then  and  there  in  due  form  of  law  was 
sworn,  and  did  take  his  corporal  oath  upon  the  holy  gospel  of  God,  before  the  said  Henry 
Kevell  Reynolds,  John  Greathed  Harris,  Thomas  Barton  Bowen,  and  William  John  Law, 
touching  and  concerning  the  truth  of  the  matters  contained  in  the  said  petition  and 
schedule,  the  said  Henry  Revell  Reynolds,  John  Greathed  Harris,  Thomas  Bs^on  Bowen, 
and  William  John  Law,-  then  and  there  being  respectively  such  commissioners  as  afore- 
said, actim^nnder  the  powers  of  the  said  act  of  Parliament,  and  then  and  there  having 
snfficient  In  competent  authority  to  administer  an  oath  to  the  said  John  Doble  Moody  in 
that  behalf;  and  that  the  said  John  Doble  Moody  being  so  sworn  as  aforesaid,  not  having 
the  fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by  the  instigation  of  the 
devil,  then  and  there,  upon  his  oath  aforesaid,  falsely,  maliciously,  wickedly,  wilfully, 
and  corruptly  did  say,  depose,  swear,  and  make  affidavit  in  writing,  that  the  contents  of 
his  the  said  John  Doble  Moody's  said  petition  filed  in  the  said  Court,  and  also  of  his  said 
schedule,  and  of  all  and  every  part  thereof  respectively,  were  true ;  whereas,  in  truth 
and  in  fad,  the  contents  of  the  said  schedule,  and  of  all  and  every  part  thereof,  were  not 
then  and  there  true ;  and  whereas,  in  truth  and  in  fact,  the  said  schedule  did  not  then 
and  there  contain  a  full,  true,  and  perfect  account  of  all  debts  at  the  time  of  presenting 
the  said  petition  owing  to  the  said  John  Doble  Moody,  or  to  any  person  or  persons  in 
trust  for  him  or  for  his  benefit  or  advantage,  nor  did  the  said  schedule  then  and  there 
contain  the  names  and  places  of  abode  of  the  several  persons  from  whom  such  debts  were 
^w  or  owing,  and  of  the  witnesses  who  could  prove  such  debts,  so  far  as  he  the  said  John 
I)oble  Moody  could  set  forth  the  same,  as  the  said  John  Doble  Moody,  at  the  time  of  his 
30  swearing  and  making  affidavit  as  aforesaid,  well  knew,  (to  wit)  at  the  parish  of  Saint 
Clement  Danes  aforesaid,  in  the  said  county  of  Middlesex ;  and  whereas,  in  truth  and  in 
^t)  at  the  time  of  presenting  the  said  petition,  there  had  been  and  then  were  divers 
debts  owing  to  the  said  John  Doble  Moody,  and  for  his  benefit  and  advantage,  (to  wit)  a 
certun  debt  and  sum  of  111.  2a.  Hd.  from  Ulysses  Bagenal,  Lord  Downes,  a  certain  debt 
and  sum  of  21,  I9s.  from  one  Sarah  Vickers,  a  certain  debt  and  sum  of  21.  4f.  ed.  from 
one  Thomas  Ashmore,  a  certain  debt  and  sum  of  12.  38.  6d.  from  one  Benjamin  Eeene,  a 
<!«rtain  debt  and  sum  of  42.  Aa.  ed.  from  one  Eliza  Lucy  Yestris ;  a  certain  debt  and  sum 
^*ll.  4«.  6^.  from  Granville  Somerset ;  a  certain  debt  and  sum  of  U.  It.  from  one  Charles 
Wjndham ;  a  certain  debt  and  sum  of  21.  lOi.  from  one  Madame  Cossagne ;  a  certain  debt 
and  sum  of  61.  16«.  from  one  John  Prosser;  and  a  certain  debt  and  sum  of  11.  0«.  ed.  from 
one  Edward  William  Lake,  all  which  said  several  last-mentioned  debts  and  sums  of 
^B^,  and  the  names  amd  places  of  abode  of  the  eaid  respective  persons  from  whom  the 
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swear,  that  the  contents  *of  my  petition,  filed  in  thia  honourable  eoorti    r^ 
and  also  of  this  my  schedole,  and  of  all  and  every  part  thereof  respeo-    ^ 
tiTelji  are  tme.     So  help  me  God." 

same  then  and  there  had  been  and  were  dae  and  owing  as  aforesaidi  were,  at  the  Ume 
when  the  said  John  Doble  Moody  so  swore  and  made  affidarit  as  aforesaid,  omiU«d  and 
not  contained  in  the  said  schedule,  and  coald  and  might  at  the  said  last^raentioned  tizse 
hare  been  set  forth  in  the  same  bj  the  said  John  Doble  Moodj,  (to  wit)  at  the  ptiisb  gT 
Saint  Clement  Danes  aforesaid,  in  the  said  conntj  of  Middlesex,  as  the  said  John  Dobit 
Mood  J,  at  the  time  of  his  so  swearing  and  making  affidavit  as  aforesaid,  well  knev. 
(to  wit)  at  the  said  parish  of  Saint  Clement  Danes,  in  the  connty  of  Middlesex  aforesaid' 
and  so  the  jnrors  aforesaid,  upon  their  oath  aforesaid,  do  saj  that  the  said  John  Doblr 
Moody,  on  the  said  28th  day  of  July,  in  the  seventh  year  aforesaid,  at  the  parish  c^Saiit 
Clement  Danes  aforesaid,  in  the  said  county  of  Middlesex,  before  the  said  Heaiy  Berefi 
Keynolds,  John  Oreatbed  Harris,  Thomas  Barton  Bowen,  and  William  John  Law,  so  u 
aforesaid  having  sufficient  and  competent  authority  to  administer  the  said  oath  to  t&t 
said  John  Doble  Moody,  falsely,  maliciously,  wickedly,  and  wilfnUy,  by  his  own  act  an 
consent,  in  manner  and  form  aforesaid,  did  commit  wilAil  and  cormpt  peijuiy,  to  ^i 
great  displeasure  of  almighty  God,  in  contempt  of  our  said  lord  George  the  Fourth,  tbt 
then  king,  and  his  laws,  to  the  great  damage  of  the  said  creditors  of  the  said  John  Dol^ 
Moody,  against  the  form  of  the  statute  in  such  case  made  and  provided,  and  agaimt  tk 
peace  of  our  said  lord  George  the  Fourth,  the  then  king,  his  crown  and  dignity. 

In  an  indictment  for  the  misdemeanor  under  sect  70  of  the  insolvent  debtors'  ict  (Kt 
out  post,  p.  29^,  if  the  party  were  charged  with  omitting  debts  due  to  him,  it  would  U 
proper  to  specify  those  debts  in  the  indictment,  as,  if  they  were  not  stated,  the  indictmot 
would  be  open  to  an  objection,  founded  on  the  same  reasons  as  those  on  which  tbc 
decision  proceeded  in  the  case  of  Rex  v.  Hepper,  ante.  Vol.  1,  p.  608. 

In  the  case  of  Rex  v,  Bradbury,  which  was  tried  before  Mr.  Justice  Gaselee,  at  tkr 
War^vick  Summer  Assizes,  1830,  in  which  Mr.  Hill  was  for  the  prosecution,  and  Mr.  Ad<<< 
for  the  defence,  the  defendant  was  convicted  and  had  judgment  against  him  on  tbefoUffv- 
ing  count,  which  was  the  third  count  of  the  indictment,  the  other  counts  failing:  itf^a-' 
as  follows : — 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present,  that,  heretofore.  \o 
wit,  on  the  4th  day  of  August,  in  the  tenth  year  of  the  reign  aforesaid,  at  Warwick  afort- 
said,  in  the  county  aforesaid,  the  said  first-mentioned  Robert  Bradbury  was  duly  brongbt 
before  Henry  R.  Reynolds,  Esq.,  one  of  the  commissioners  of  the  Conn  for  relief  of  insol- 
vent debtors  in  England,  and  duly  appointed  and  empowered  then  and  there  to  examiflt 
the  said  Robert  Bradbury  touching  the  matters  of  a  certain  schedule  by  him  the  mi 
Robert  Bradbury  therefore  delivered  into  the  Court  aforesaid,  to  wit,  at  W«wick  afore- 
said, in  the  county  aforesaid,  and  purporting  to  contain  such  things  as  w^f  required  U' 
be  contained  in  such  a  schedule,  according  to  the  statute  in  such  case  made  and  proTidec. 
And  the  jnrors  aforesaid,  on  their  oath  aforesaid,  do  further  present  that  the  said  Robert 
Bradbury  did  then  and  there  state  and  declare,  and  it  then  and  there  was  and  stiJl  i? 
stated  and  declan  d  by  the  said  Robert  Bradbury,  in  and  by  the  said  schedule,  and  it  theo 
and  there  was  and  is  still  contained  in  and  by  the  said  schedule,  to  the  tenor  and  effec; 
following;  that  is  to  say  [it  here  eet  <mt  the  matter  verbatiml,  as  by  the  said  schedule  will 
fully  appear;  and  the  said  Robert  Bradbury  then  and  there  subscribed  the  said  schedoU, 
and  did  there  afterwards,  to  wit,  on  the  30th  day  of  June,  in  the  year  aforesaid,  at  War- 
wick aforesaid,  in  the  county  aforesaid,  file  the  same  in  the  said  Court.  And  the  joroi? 
aforesaid,  on  their  oath  aforesaid,  do  farther  present  that  the  said  Robert' BradbiiiT.s<> 
being  before  the  said  Henry  Revell  Reynolds,  Esq.,  so  being  such  commissioner  as  afor^ 
said,  in  the  said  Court  was  duly  sworn,  and  did  take  his  corporal  oath  npon  the  hoir 
gospel  of  God,  concerning  the  truth  of  the  contents  of  the  said  schedule  (the  said  HesiT 
Revell  Reynolds,  Esq.,  then  and  there  having  a  lawful  and  competent  power  and  aothoritj 
to  administer  the  said  oath  to  the  said  Robert  Bradbury  in  that  behalf);  and  that  the 
said  Robert  Bradbury,  being  so  sworn,  did  then  and  there,  to  wit,  on  the  day  sod  jtar 
last  mentioned,  to  wit,  at  the  said  Court  house  at  Warwick  aforesaid,  in  the  conntrafiw- 
said,  upon  his  oath  aforesaid,  before  the  said  Henry  Revell  Reynolds,  Esq.,  so  ham? 
such  power  and  authority,  falsely,  corruptly,  knowingly,  wilfully,  and  maliciously  depost 
and  swear  that  the  contents  of  the  said  schedule,  and  all  and  every  part  thereof  v^ 
true.  Whereas,  in  truth  and  in  fact  {here  were  tei  (mi  the  different  auifffimentt  o/feij^'] 
And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present  that  the  said  matters 
so  declared  and  stated  by  the  said  Robert  Bradbury,  and  contained  in  his  said  schedule, 
were  material  in  the  matters  of  the  said  petition  and  of  the  said  schedule,  and  it,  dvrmg 
the  time  aforesaid,  became  and  was  material  to  ascertain  the  truth  thereof,  to  wit,  in  the 
county  afoyesaid.  And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  say,  that  the  said 
Robert  Bradbury,  on  the  4th  day  of  August,  in  the  year  aforesaid,  before  the  ssid  Heon' 
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^27^         It  was  also  proved  that  the  words  ''by  the  Court/'  written  ^ander 
-*     the  joraty  were  of  the  handwriting  of  the  chief  olerk  of  the  Insolvent 
Debtors'  Court. 

^ic^gl         *£uthyj  for  the  defendant — ^This  is  charged  as  pexjnry  committed  in 
J     an  affidavit  in  writing. 

Lord  Tkntbbdkn,  C.  J. — ^This  is  an  affidavit  at  the  end  of  the  schedule. 
I  am  quite  clear  that  it  is  an  affidavit  in  writing. 

All  the  proceedings  in  the  Insolvent  Debtors'  Court,  which  were  stated  in 
tbe  indictment,  were  put  in  and  read.  In  the  schedule,  the  debts  mentioned  in 
the  indictment  were  not  specified;  and  in  an  account-book  of  the  insolvent  they 
were  marked  ''paid/'  however,  one  of  the  persons,  a  Mrs.  Yickers,  from  whom 
the  indictment  charged  that  a  debt  was  due  to  the  insolvent,  stated  that  she 
had  not  paid  the  debt  so  due  from  her  till  after  the  discharse  of  the  defendant, 
and  that  she  had  paid  it  to  a  person  named  Davb,  who  had  been  the  defendant's 
assistant. 

^AQi         AddphuBf  for  the  prosecution,  wished  to  call  another  person  to  prove 
-i     that  a  debt  not  stated  in  the  schedule  was  due  fix>m  him  to  the  insolvent 
at  the  time  of  his  petition ;  but  this  debt  was  not  specified  in  the  indictment, 
nor  was  the  name  of  the  alleged  debtor  mentioned  in  it  at  all. 

Lord  TsNTEBDSN,  C.  J.— ^  think  you  are  confined  to  persons  mentioned 
in  the  indictment.  The  defendant  is  to  have  notice  of  what  he  is  charged  with 
omitting. 

The  witness  was  not  examined. 

Bu^iff  for  the  defendant — ^By  the  60th  section  of  the  Insolvent  Debtors' 

aet,(a)  the  wilfully  omitting  property  from  a  schedule  is  made  an  offence  per 

se ;  and  that  is  the  offence  if  any,  committed  by  the  defendant.     By  the  Tlst 

*^01     Bection,(6)  any  one  forswearing  himself  is  to  suffer  the  *same  penalties 

•1     as  in  cases  of  perjury.     Now,  I  should  submit  the  perjury  clause  is 

Resell  Reynolds,  Eaq.,  so  being  snch  commissioner  as  aforesaid,  in  the  said  countj,  to 
wit,  in  the  county  aforesaid,  the  sidd  Henry  Revell  Reynolds,  Esq.,  baring  snch  power 
and  anthority  as  aforesaid,  by  his  own  act  and  consent,  and  of  his  own  most  wicked  and 
corrupt  mind,  in  manner  and  form  aforesaid,  did  commit  wilful  and  corrupt  perjnry,  in 
contempt  of  our  lord  the  King  and  his  laws,  to  the  evil  example  of  all  others,  c^ainst  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  said 
lord  the  King,  his  crown  and  dignity. 

(a)  By  the  stat.  7  Geo.  4,  c.  57,  s.  70,  it  is  enacted,  "  That  in  case  any  prisoner  shall, 
with  intent  to  defraud  his  or  her  creditors  or  creditor,  wilfully  and  fraudulently  omit  in 
his  or  her  schedule,  so  sworn  to  as  aforesaid,  any  effects  or  property  whatsoever,  or  retain 
or  except  out  of  such  schedule,  as  wearing  apparel,  bedding,  working  tools  and  imple- 
ments, or  other  necessaries,  property  of  greater  value  than  202.,  every  such  person  so 
offending,  and  any  person  aiding  and  assisting  him  to  do  the  same,  shall,  upon  being 
thereof  convicted  by  due  course  of  law,  be  adjudged  guilty  of  a  misdemeanor,  and  there- 
upon it  shall  and  may  be  lawful  for  the  Court  before  whom  such  offender  shall  have  been 
90  tried  and  convicted,  to  sentence  such  offender  to  be  imprisoned  and  kept  to  hard  labour 
for  any  period  of  time  not  exceeding  three  years :  and  that  in  every  indictment  or  informa- 
tion agunst  any  person  for  snch  offence,  it  shall  be  sufficient  to  set  forth  the  substance  of 
the  offence  charged  on  the  defendant,  without  setting  forth  the  petition,  or  conveyance  or 
assignment  to  the  provisional  assignee,  appointment  of  assignee  or  assignees,  or  any  con- 
veyance or  assignment  whatever,  or  balance  sheet,  order  for  hearing,  adjudication,  order 
of  discharge  or  remand,  or  any  warrant,  rule,  order  or  proceeding  of  or  in  said  Court, 
except  so  much  of  the  schedule  of  such  prisoner  as  may  be  necessanr  for  the  purpose." 

(b)  By  this  section  it  is  enacted,  **That,  if  any  prisoner  who  shall  apply  for  his  or  her 
discharge  under  the  provisions  of  this  act,  or  any  other  person  taking  an  oath  under  the 
provisions  of  this  act,  shall  wilfully  forswear  and  perjure  himself  or  herself  in  any  oath  to 
be  taken  under  this  act,  and  shall  be  lawfully  convicted  thereof,  he  or  she  so  offending 
shall  suffer  such  punishment  as  may  by  law  be  inflicted  on  persons  convicted  of  wilful 
and  corrupt  perjury;  and  that  in  all  cases  wherein  by  this  act  an  oath  is  required,  the 
solemn  affirmation  oif  any  person,  being  a  quaker,  shall  and  may  be  accepted  and  taken 
in  lieu  thereof;  and  that  every  person  making  such  affirmation,  who  shall  be  convicted  of 
wilfol  false  affirmation,  shall  incur  and  suffer  such  and  the  same  penalties  as  are  inflicted 
and  imposed  «pon  persons  convicted  of  wilful  and  corrupt  peijnry." 
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affirmatiTe,  and  applies  to  that  irhieh  the  party  states  affinnatxyelj ;  and  that, 
with  respect  to  omissions^  the  other  section  applies.  The  indictment,  there- 
fore, ought  to  have  been,  not  an  indictment  for  perjury,  but  for  the  offence  under 
the  70th  section  of  the  act. 

AdoIphuSf  for  the  prosecution. — ^The  offence  of  perjury  is  quite  a  distinct 
offence  from  that  created  by  the  70th  section  of  the  statute;  and,  although,  tke 
latter  offence  may  have  been  committed,  yet  the  crime  of  perjury  has  been  com- 
mitted also,  to  give  it  effect.  If  a  man  took  up  a  schedule,  and  were  told  to  pot 
in  things  left  out,  and  he  would  not  do  so,  he  would  be  within  the  70th  Be^ 
tion;  but,  if  he  swore  to  that  schedule,  he  would  perfect  the  offence  of  peijoij. 
The  70th  section  does  not  confine  the  operation  of  the  peijury  clause,  but  tie 
offence  under  that  section  may  be  committed  when  there  is  no  perjury. 

Buxhy, — ^To  come  within  the  70th  section,  the  omission  must  be  in  a  schedule 
^'  so  sworn  to  as  aforesaid.'' 

Lord  Tentebden,  C.  J. — ^Those  words  are  certainly  in  the  70th  sedam, 
and  I  think  that  debts  must  be  taken  to  be  <^  effects  or  property."  There  ir 
many  cases  in  which  perjury  would  not  be  committed  unless  some  act  of  Farlk- 
ment  ^declared  that  the  false  swearing  should  be  perjury.  This  act  of  r«j^ 
Parliament  appears  to  contemplate  two  cases — those  of  omission  and  ^ 
those  of  commission ;  and  I  must  consider  that  the  71st  section  applies  to  tboee 
cases  which  are  not  included  in  the  70th.  I  think  the  defendant  must  be 
acquitted.  Verdict — ^Not  guilty. 

AcMphut  and  FoGetty  for  the  prosecution. 

Budnf,  for  the  defendant. 

lAttomejn-^Kwightf  and  Dntwbru^eJ] 


GASKELL,  Administrator  of    ISABELLA  JACKSON,  v.  MARSHALL, 
Knt.,  and  Another.     Nov.  80. 

An  intestate  died  in  the  month  of  Angast:  her  next  of  kin  took  out  letters  of  adminifltn- 
tion  in  the  same  month,  and  went  and  lived  in  her  house  till  the  month  of  KoTember, 
when  the  goods  of  the  intestate  in  the  house  were  seized  under  a  fieri  facias  against  tb« 
administrator  for  a  debt  of  his  own : — Held,  that  an  action  lay  against  the  sheriff  bj  the 
administrator,  in  his  representatire  capacity,  for  this  seizure.  But,  semble,  that,  if  the 
administrator  had  remained  in  possession  for  a  rery  long  time,  it  would  hare  be» 
otherwise. 

Trespass  against  the  Sheriff  of  Middlesex,  for  taking  furniture  which  had 
belonged  to  the  intestate  at  the  time  of  her  decease,  and  detaining  it  till  a  son 
of  money  was  paid.     Plea — Not  guilty. 

It  appeared  that  the  intestate  died  on  the  13th  of  August,  1880;  andtliat, 
on  the  20th  of  August,  the  plaintiff,  being  her  nephew,  took  out  letters  of  admin- 
istration, and  went  with  his  wife  to  live  in  the  intestate's  house,  in  which  this 
furniture  was.  It  was  distinctly  proved  that  the  furniture  belonged  to  the  intes- 
tate at  the  time  of  her  decease,  and  that  it  was  taken  by  the  defendants  in  the 
month  of  November,  1830. 

Gurney,  for  the  defendants,  opened,  that  the  furniture  was  taken  under  » 
wiit  of  fieri  facias,  which  had  issued  against  the  plaintiff  for  a  debt  of  his  own; 
and  he  *contended  that,  if  an  administrator,  instead  of  disposing  of  the  .  ^ 
goods  of  his  intestate,  used  them  as  his  own,  and  held  himself  out  to  *- 
the  world  as  their  owner,  they  might  be  taken  under  an  execution  issued  sg«iffit 
him;  and  he  relied  on  the  case  of  Quick  t;.  Staines,  Knt.,  1  B.  4  P.  293, 
where  it  was  held,  that,  if  the  executrix  use  the  goods  of  her  testator  as  her 
own,  and  afterwt  '.i  marry,  and  then  treat  them  as  the  goods  of  her  hnsbwd, 
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he  flhall  not  be  allowed  to  ol>jeot  to  their  being  taken  in  execution  for  her  hxuh 
)and'8  debt. 

Lord  Tkntxrdin,  0.  J.  I  own  that  it  Btrikes  me  that  the  marriage  makes 
dl  the  difference  between  the  two  oases.  I  think  that  the  time  that  the  plain- 
tiff had  been  in  possession  is  not  sufficient  to  shew  that  he  had  made  these  goods 
tiis  own.  If  the  plaintiff  had  been  in  possession  of  the  goods  for  a  very  long 
time,  it  might  have  been  otherwise.  Verdict  &r  Uie  plaintiff.(o) 

Sir  J.  ScarleU  and  PJatt^  for  the  plaintiff. 

Gumey,  for  the  defendants. 

[Attorneys— JSTe  MM,  and  Smith  ^  B.} 


*33]  ^PARSONS  ^i  tarn  v.  CHAPMAN.    Dec.  6. 

The  2nd  section  of  the  stat  10  Geo.  2,  c  28,  inflicting  a  penalty  of  50^  on  persons  per** 

forming,  or  cansing  to  be  performed,  plays,  &c.,  without  letters-patent,  &c.,  is  not  repealed 

by  the  stat.  5  Geo.  4,  c.  83. 
Proof  that  a  party  was  the  acting  manager  of  a  theatre,  and  that  he  paid  the  salary  of 

and  dismissed  one  of  the  performers,  is  sufficient  proof  that  he  caused  the  performances ; 

and  if  he  caused  the  performances,  it  is  not  material  whether  he  did  so  as  the  agent  of 

others  or  not. 

Debt  for  penalties  nnder  the  stat.  10  Oeo.  2,  o.  28^  s.  2.  The  Jirsi  six 
counts  of  the  declaration  charged,  that  the  defendant,  without  authority  by 
yirtute  of  letters-patent,  and  wimout  license  from  the  Lord  Chamberlain,  did 
act  a  certain  part  m  a  certain  entertainment  of  the  stage.  The  counts,  from  the 
teventh  to  the  twenty-fint^  charged,  that  the  defendant  did  cause  to  be  acted  a 
certain  entertainment  on  the  stage ;  and  the  counts,  from  the  twenty-second  to 
the  thirty-nxthy  charged,  that  he  did  cause  to  be  acted  a  certain  part  in  a  certain 
entertainment  of  the  stage.(&)    Plea — ^Nil  debet. 

(a)  In  the  case  of  Howard  v.  Jemmet,  3  Burr.  1369,  Lord  Mansfield  said,  "  If  an  executor 
becomes  bankrupt,  the  commissioners  cannot  seize  the  specific  effects  of  his  testator,  not 
eren  in  money  which  specifically  can  be  distinguished  and  ascertained *to  belong  to  such 
testator ;  and  not  to  the  bankrupt  himself."  In  the  case  of  Farr  and  others  o.  Newman, 
4  T.  R.  621,  it  was  held  that  the  goods  of  a  testator,  in  the  hands  of  his  executor,  cannot 
be  seized  in  execution  in  a  suit  against  the  executor  in  his  own  right.  But,  in  the  case 
of  Whale  V.  Booth,  Id.  625,  n.,  Lord  Mansfield  said,  "  T^e  general  rule,  both  of  law  and 
equity,  is  clear  that  an  executor  may  dispose  of  the  assets  of  the  testator ;  that  over  them 
be  has  absolute  power;  and  that  they  cannot  be  followed  by  the  testator's  creditors.  It 
is  also  clear,  that,  if  at  the  time  of  alienation  the  purchaser  knows  they  are  assets,  this  is 
no  evidence  of  fraud." 

[b)  Thefirti  count  of  the  declaration  stated — '^That  the  said  defendant  heretofore,  and 
within  the  space  of  six  calendar  months  next  before  the  commencement  of  this  suit,  to 
wit,  on  the  10th  March,  11  Geo.  4,  in  the  Parish  of  Saint  Pancras,  in  the  county  aforesaid, 
and  within  twenty  miles  of  London  and  Westminster,  without  authority  by  yirtue  of  let- 
ters-patent from  his  said  Majesty,  or  from  any  or  either  of  his  said  late  Majesty's  prede- 
cessors, and  without  license  from  the  Lord  Chamberlain  of  his  said  late  Majesty's  house- 
bold  for  the  time  being,  or  from  any  other  Lord  Chamberlain  of  the  King's  household  for 
the  time  being,  and  without  baring  obtained  any  such  license  or  authority  so  to  do,  as 
was  and  is  required  by  the  statute  in  that  case  made  and  provided,  and  without  any  lawful 
anihority  whatsoever  so  to  do,  [unlawfully  did  act,  represent,  and  perform,  for  hire,  gain, 
and  reward,  a  certain  part  in  a  certain  entertainment  of  the  stage,  to  wit,  in  a  certain 
entertainment  of  the  stage,  called  the  Gipsy's  Prophecy,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  whereby]  and  by  force  of  the  statute  in  such  case  made 
^nd  provided,  the  said  defendant  forfeited  for  his  said  offence  the  sum  of  502. ;  and  thereby 
vid  by  force  of  the  said  statute,  an  action  hath  accrued  to  the  said  plaintiff,  (who  sues  as 
aforesaid),  to  demand  and  have  of  and  from  the  said  defendant,  as  well  for  himself  the 
^d  plaintiff  as  for  the  said  poor  of  the  said  parish,  the  said  sum  of  60/.,  so  forfeited  as 
aforesaid,  parcel  of  the  said  sum  above  demanded." 

I^e  next  five  coimts  merely  varied  in  the  names  of  the  pieces  performed. 

The  ievenih  count  was  exactly  similar,  substituting  the  following  for  the  words  within 
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SCABTH,  Gent.,  One,  &o.,  v.  OABDENKB,  Esq.    Dec  10. 

To  bring  a  party  within  the  stat.  52  Geo.  3,  c.  93,  for  not  prodncing  his  game  certificate, 

it  is  not  necessary  that  the  demand  of  it  shoold  be  made  on  the  land  on  wliich  he  was 

sporting ;  bat  the  demand  mast  be  made  so  immediately  after  the  party  has  left  the 

land,  as  to  form  a  part  of  th6  same  transaction. 
Jt  is  not  necessary  that  the  person  making  the  demand  should  prodace  any  certificate  : 

and  if  the  other  party  refuses  to  prodace  his,  he  takes  the  risk  of  whether  the  person 

demanding  is  one  baring  a  right  to  make  such  demand. 
If  a  person  refases  to  prodace  his  game  certificate,  or  to  tell  his  name  or  residence,  the 

person  demanding  need  not  go  on  to  ask  in  what  place,  if  any,  he  is  assessed  to  the 

game  duty. 
If  a  plea  justifying  a  libel  state  that  an  information  was  laid  before  a  magistrate,  u 

examined  copy  of  the  magistrate's  couTiction,  reciting  the  information,  is  sufficieDt 

proof  of  the  information. 

Libel.  The  declaration  stated  that  the  defendant  had  published  a  Ubd  of 
and  concerning  the  plaintiff.  The  libel  was  headed — "  Gonviction  of  attomer 
for  poaching/'  and  professed  to  give  an  account  of  an  appeal  of  the  plaintiff 
against  a  conviction  of  the  defendant,  ''  for  not  prodncing  a  game  certificate  on 
demand,  and  refusing  to  give  his  name/'  &c.  There  was  no  plea  of  tJie  genenl 
issue,  but  there  were  five  pleas  of  justification ;  and  in  the  /irti  of  them,  (which 
was  Uie  only  one  relied  on),  it  was  stated  Winter  alia)  that  the  plaintiff  haii  shot 
over  certain  preserves  within  the  manor  or  Harleyfnrd,  and  on  those  occtsions 
did  elude  the  vigilance  and  pursuit  of  the  gamekeepers  by  refusing  to  prodaee  & 
game  certificate,  or  declare  his  name  and  place  of  residence,  as  is  by  law  re- 
quired ;  and  that  one  William  (xoodey  came  before  the  defendant,  being  a  justice 
and  commissioner  of  taxes,  and  upon  the  oath  of  Edward  Meny,  a  creditable 
witness,  exhibited  his  information.  It  then  stated  the  information,  which  alleged 
that  Merry  was  the  gamekeeper  of  the  Hon.  Henry  Walker,  that  the  plabtif 
was  killing  game,  and  that  Merry  had  required  the  plaintiff  to  produce  his  gine 
certificate,  and  that  he  refused  to  produce  it,  and  also  to  tell  '^his  Chris-  ^9 
tian  and  surname,  and  place  of  residence,  and  the  parish  or  place,  if  any,  ^ 
in  which  he  was  assessed.  This  plea  went  on  to  state  the  conviction  of  the 
pkintiff  before  the  defendant  on  the  statute  52  Geo.  3,  c.  93,  and  the  pluntifTs 
appeal  and  the  affirmance  of  the  conviction.     Beplication — de  injuria. 

FlcUi,  for  the  plaintiff,  having  opened  the  pleadings.  Sir  J.  ScarleU,  for  the 
defendant,  stated  his  case. 

It  appeared  that  the  plaintiff  was  out  shooting  in  the  neighbourhood  of  Henlcj 
upon  Thames ;  and  that  Edward  Merry,  the  gamekeeper  of  the  Hon.  Henij 
Walker,  seeing  him  shooting  in  a  field  within  his  manor,  asked  him  to  produce 
his  game  certificate,  which  he  would  not  do;  and  that  he  also  asked  the  plaintiff  his 
Christian  and  surname,  and  residence,  and  also  where  he  was  assessed  (if  uj 
where)  to  the  game  duty,  which  the  plaintiff  would  not  tell  him.  It  also  appeared 
that  another  gamekeeper,  named  House,  seeins  the  plaintiff  sporting  in  a  field, 
went  after  him;  but,  before  he  overtook  the  plaintiff,  the  latter  had  got  into  a 
public  road ;  and  there  House  asked  him  to  produce  his  certificate ;  and  on  h» 
refusing  to  do  so,  he  asked  him  his  name  and  residence ;  but  these  the  plaintiff 
also  refused  to  tell ;  and  House  did  not  go  on  to  ask  him  in  what  parish  or 
place  he  was  assessed  to  the  game  duty. 

An  examined  copy  of  the  convictipA  of  the  plaintiff  before  the  defendant  vas 
put  in.  It  had  been  procured  from  the  office  of  the  clerk  of  the  peace.  It 
recited  the  information  of  William  Goodey,  exhibited  on  the  oath  of  Edward 
Merry,  as  stated  in  the  plea. 

Campbell,  for  the  plaintiff,  objected  that  the  information  must  be  put  in. 

Lord  Tentebden,  C.  J. — ^The  conviction  which  is  put  in  is  sufficient  en- 
dence  of  it. 
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i^AQ-a  CampbeB,  in  reply. — ^With  respect  to  the  demand  of  the  ^certificate 
-■  by  House,  that  amounts  to  nothing.  By  the  act  of  Parliament  it  is 
required  that  the  party  should  be  first  asked  for  his  certificate;  and,  if  that  is 
not  produced,  he  must  be  asked  his  Christian  and  surname,  and  residence,  and 
in  what  parish  or  place  (if  any)  he  is  assessed. 

Ijord  Tenterdsn,  C.  J. — ^If  he  refused  to  tell  his  name  and  residence  it  was 
qniie  useless  to  go  on  to  ask  any  other  <mestion. 

OamjfbeB. — ^The  second  eamekeej^er,  House,  when  he  asked  for  the  certificate, 
did  not  do  so  on  the  land,  the  plaintiff  being  then  on  the  turnpike  road. 

liord  Tentsbden,  C.  J.,  (in  summing  up). — ^I  am  not  prepared  to  say  that 
the  demand  of  the  certificate  must  be  made  on  the  land.  It  might  happen,  that, 
seeing  the  gamekeeper,  a  person  might  set  into  the  road  before  the  keeper  could 
come  up  to  him,  and  thus  the  statute  might  be  evaded.  However,  I  think  that 
the  demand,  if  not  actually  made  on  the  land,  must  be  made  immediately,  and 
so  aa  in  some  degree  to  form  a  part  of  the  same  transaction.  It  is  not  necessary 
thai  a  gamekeeper  making  the  demand  should  produce  any  certificate ;  and,  i£ 
the  other  party  refuse  to  produce  his  certificate,  he  does  so  at  the  risk  of  whether 
the  party  demanding  it  is  a  gamekeeper,  or  other  person  haying  a  right  to 
demand  it. 

His  Lordship  asked  the  Jury,  in  case  they  found  for  the  defendant,  to  inform 
him  what  damages  they  would  give  if  the  facts  stated  in  the  plea  did  not  amount 
to  a  justification  of  the  whole  of  the  statements  of  the  libel. 

.    The  Jury  found  a  verdict  for  the  defendant  on  the  first  plea ; 
and  said  they  should  give  Is.  damages,  in  case  the  plea  should 
not  be  sufficient. 
*41]       ^Campbdly  Comyn^  and  PUUty  for  the  plaintiff. 
Sir  «/l  Scarlett  and  Talfourd^  for  the  defendant. 

[Attomey8--«Sb(irtA,  and  JBUmOe^*.'] 

Bj  the  statute  52  Geo.  3,  c.  93,  schedule  L,  <<  Ereiy  person  who  shall  use  any  dog,  gun, 
net,  or  other  engine,  for  the  purpose  of  taking  or  killing  anj  game  whatever,  or  anj  wood- 
cock, snipe,  quail  or  landrail,  or  anj  conies,  or  shall  take  or  kill,  by  anj  means  whaterer, 
or  shall  assist  in  anj  manner  in  the  taking  or  killing,  bj  anj  means  whatever,  anj  game, 
or  anj  woodcock,  snipe,  quail,  or  landrail,  or  anj  conej,  bj  virtue  of  anj  deputation  or 
appointment,  dulj  registered  or  entered  as  gamekeeper  for  anj  manor  or  rojaltj  in  Eng- 
land, Wales,  or  Berwick  upon  Tweed,  or  for  anj  lands  in  Scotland,"  is  made  chargeable 
with  the  game  dutj,  and  must  take  out  a  game  certificate  in  the  manner  therein  pre* 
scribed.  And  bj  s.  11  of  this  schedule,  "if  anj  person  shall  be  discovered  doing  anj  act 
whatever,  in  respect  whereof  such  person  shall  be  chargeable  as  aforesaid,  bj  anj  assessor 
or  collector  of  the  parish  where  anj  such  person  shall  then  be,  or  bj  anj  commissioner 
for  the  execution  of  this  act,  acting  for  the  count j,  riding,  division,  or  place  in  which 
Bach  peraon  shall  then  be,  or  bj  anj  lord  or  ladj,  or  gamekeeper  of  the  manor,  rojaltj, 
or  lands,  wherein  such  person  shall  tiien  be,  or  bj  anj  inspector  or  survejor  of  taxes, 
actiog  In  the  execution  of  the  said  acts  or  this  act,  for  the  district  in  which  such  person 
shall  then  be,  or  bj  anj  person  dulj  assessed  to  the  duties  granted  in  this  8chedule,tor 
consolidated  therewith,  or  bj  the  owner,  landlord,  lessee,  or  occupier  of  the  land  in  which 
BQcb  person  shall  then  be,  it  shall  be  lawful  for  such  assessor,  collector,  commissioner, 
or  gamekeeper,  inspector  or  survejor,  or  other  person  as  aforesaid,  or  such  owner,  land- 
lord, lessee,  or  occupier  of  land  as  aforesaid,  to  demand  and  require  from  the  person  so 
acting  the  production  of  a  certificate  issued  to  him  for  that  purpose,  which  certificate 
every  such  person  is  herebj  required  to  produce  to  the  person  so  demanding  the  same, 
and  to  permit  him  to  read  the  same,  and  (if  he  shall  think  fit)  to  take  a  copj  thereof,  or 
any  part  thereof;  or  in  case  no  such  certificate  shall  be  produced  to  the  person  demand- 
ing the  same  as  aforesaid,  then  it  shall  be  lawful  for  the  person  having  made  such  demand 
to  require  the  person  so  acting  forthwith  to  declare  to  him  his  Christian  and  surname, 
and  place  of  residence,  and  the  parish  or  place  (if  anj)  in  which  he  shall  have  been 
assessed  to  the  duties  bj  this  act  granted  or  consolidated  therewith ;  and  if  anj  such  per- 
son shall,  after  such  demand  made,  wilfullj  refuse  to  produce  and  shew  a  certificate 
iasued  to  him  for  that  purpose,  or,  in  default  thereof  as  aforesaid,  to  give  in  to  the  pers  on 
*421  ^  demanding  the  same  his  Christian  and  surname,  and  place  of  residence,  *a  nd 
^   the  parish  or  place  (if  anj)  in  which  he  shall  have  been  assessed ;  or  shall  prodn  ce 
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Bnj  fUse  or  fictitlooB  certificate,  or  give  any  false  or  fictitiong  name,  place  of  reddeoce,  or 
place  of  assessment,  ereiy  such  person  shall  forfeit  and  paj  the  sum  of  twenty  poiindi,  to 
be  sned  for,  recovered,  and  applied  in  the  manner  hereinafter  directed." 

By  the  stat.  7  &  8  Geo.  4,  c.  30,  s.  28,  any  person  found  eommiaing  any  olTence  against 
that  act  may  be  immediately  apprehended^  without  warrant ;  and  it  was  held,  in  the  case  of 
Hanway  v,  Boultbee,  ante,  Vol.  4,  p.  350,  that,  to  justify  an  apprehension  imder  that 
section,  the  party  apprehended  mast  be  either  taken  in  the  fact  or  else  in  qnidL  pnmiiL 


BSFOBS  MB.  JUSTICE  J.  PABKX. 

{Who  mt  for  the  Lard  Chief  JuUice,) 

HYDE  V.  MOAKES.    Dec.  12. 

A.,  the  landlord  of  premises,  sued  B.  as  assignee  of  a  lease,  for  rent  due,  with  a  oomit  fat 
use  and  occupation.  At  the  trial,  A.  put  in  the  lease,  which  was  a  lease  to  W.,  irbo 
had  tfUcen  the  benefit  of  the  Insolvent  Debtors'  act.  It  was  proved,  that  B.  had  occs- 
pie^  the  premises,  and  had  treated  A.  as  landlord,  and  had  paid  rent  to  him ;  but  that 
the  lease  had  never  been  assigned : — Held,  that  A.  could  not  recover  against  B.,  eitho 
for  the  rent  or  for  use  and  occupation. 

Debt  for  rent  against  the  defendant,  as  the  assignee  of  a  lease,  wi^h  a  const 
for  use  and  occupation.  The  defendant  pleaded  to  the  first  count,  that  no  inte- 
rest passed  to  him  as  assienee  \  and  to  the  second  count,  nil  debeL 

On  the  part  of  the  plaintiff,  a  lease,  dated  in  the  year  1819,  (which  was  stin 
subsisting,)  and  which  was  granted  to  a  person  named  Worcester,  was  put  in; 
and  it  appeared  that  Worcester  had  been  discharged  under  the  Insolvent  Debtors' 
Act,  and  that,  in  the  year  1824,  the  defendant  was  in  possession  of  the  premises, 
but  how  he  came  into  possession  was  not  shewn.  The  defendant  was,  at  that 
time,  in  partnership  with  a  person  named  Elisha,  who  was  his  father-in-lav, 
and  they  continued  to  occupy  the  premises,  and  pay  the  rent,  down  to  the  year 
1828.  In  that  year,  Elisha  and  the  defendant  dissolved  their  partnerahip,  aod 
the  defendant  wrote  to  the  plaintiff,  apprizing  *him  of  the  dissolution;  ^^ 
at  the  same  time  saying,  that  he  would  continue  to  occupy  the  premises.  ^ 
Letters  were  produced,  in  which  the  defendant  recognised  the  plaintiff  as  land- 
lord, promising  payment  of  the  rent;  but  Eb'sha,  beiuff  called  as  a  witness, 
proved  that  there  had  never  been  anv  assignment  of  the  lease :  and  it  was  then 
conceded  by  the  plantiff's  counsel,  d^at  the  plaintiff  could  not  recover  on  the 
first  count. 

Mr.  Justice  J.  Parke  held,  that  the  plaintiff  could  not  recover  on  the  count 
for  the  use  and  occupation,  as  there  was  no  express  substitution  of  the  defendant 
for  the  original  lessee  as  tenant. 

His  Loi^hip  directed  a  Verdict  for  the  defendaDt.(a) 

BarstotCf  for  the  plaintiff. 

Sir  J.  Scarlett  and  Com^fn,  for  the  defendant. 

[Attorneys— JS^cftf  and  Mkint  ^  Co."} 

In  the  ensuing  Term,  Barstow  moved  for  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial,  on  the  ground  that  the  plaintiff  was  entitled  to  reeorer 
on  the  count  for  use  and  occupation.     But  the  Court  refused  a  rule.(6) 

(a)  For  the  report  of  this  case  we  are  indebted  to  the  kindness  of  one  of  the  letfiied 
counsel  engaged  in  it 

~  1  the  case  of  Phipps  v.  Sculthorpe,  1  B.  ft  A.  50,  where  premises  had  been  let  to 
.  for  a  term,  determinable  on  a  notice  to  quit,  and,  pending  the  term,  the  defend- 


(6)  Inl 
N.V.  H.  f 
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BBIANT  V.  EGEIE,  Qent.,  One  &o.    I>ee.  18. 

A.  baring  a  caase  of  action  against  B.,  is  discharged  under  the  Lords'  act,  bat  does  not 
execnte  any  assignmenti  alleging  that  he  has  no  property.  After  his  discharge,  he  gives 
B.  a  release :  this  release  is  gwyd ;  and  therefore,  if  in  an  action  bj  A.  against  G.,  it 
appear  that  A.  might  sue  B.  S  he  did  not  recover  against  C,  A.  may,  notwithstanding 
this  discharge,  release  B.  and  make  him  a  coqipetent  witness. 

Absxtmpsit.  The  declaration  stated,  in  substance,  that,  in  consideration  that 
the  plaintiff  would  enter  into  a  bond  to  the  sheriff  of  Surrey,  the  defendant 
undertook  to  indemnify  him.     Plea — General  issue. 

It  was  opened  on  the  part  of  the  plaintiff,  that  the  sheriff  of  Surrey  would 
not  seize  certain  goods  under  an  execution,  in  a  cause  of  Noakes  v.  Humphreys, 
without  an  indemnity ;  and  that  the  plaintiff,  being  a  client  of  the  defendant's, 
was  desired  by  him  to  join  Mr.  Noakes,  the  then  plaintiff,  in  the  bond  to  the 
eheriff,  and  that  he  (the  defendant^  said  he  would  saye  the  plaintiff  harmless. 
It  was  further  stated  by  the  pluntiff's  counsel,  that  the  plaintiff  did  execute  the 
bond,  and  was  afterwards  obliged  to  pay  a  sum  of  money. 

To  prove  the  agreement  of  the  defendant  to  save  the  plaintiff  harmless,  Mr. 
Noakes  was  called. 

The  defendant  objected  that  he  was  not  a  competent  witness,  as  he  would  be 
liable  in  an  action  by  the  plaintiff  if  the  latter  did  not  succeed  in  the  present 
action. 

To  obviate  this  objection,  the  plaintiff  released  Mr.  Noakes. 

The  defendant. — ^This  release,  I  submit,  is  not  good,  as  the  plaintiff,  since 
the  cause  of  action  against  Mr.  Noakes  accrued  to  him,  has  been  discharged 
under  the  Lords'  act.  To  prove  which,  I  have  here  examined  copies  of  all  the 
proceedings. 

Lord  Tentxbden,  C.  J. — Has  any  assignee  been  appointed  under  the  Lords' 
act? 

*45  1       *^^  defendant. — ^No,  my  Lord.  When  Mr.  Noakes  came  up  under  the 
^   Lord's  act,  he  swore  he  had  nothing  to  assign,  and  therefore  no  assign- 
ment was  executed. 

Lord  Tentbbden,  0.  J. — ^The  words  of  the  Lord's  act  82,  Qeo.  2,  o.  28,  s. 
13,  are,  that  "no  release  of  any  such  prisoner  or  prisoners,  his  or  her  executors 
or  administrators,  or  any  trustee  for  him,  her,  or  them,  subseauerU  to  such  as- 
ngnment  and  conveyance,  shall  be  pleadable  or  be  allowed  of  in  bar  of  any  action 
or  suit,  which  shall  be  commenced  by  any  such  assignee  or  assignees  of  any  such 
prisoner  orprisoners,  for  the  recovery  of  any  of  his,  her,  or  their  estates  or 
effects."  Was  this  release  executed  after  the  plaintiff's  discharge  under  the 
Lord's  act? 

Sir  Jl  Scarlett. — ^Tes,  mj  Lord. 

The  defendant. — ^I  submit  that  this  cannot  be  a  good  release ;  the  Lords'  act 
requires  the  party  to  assign  all  his  property ;  and  if  this  part^  had  a  cause  of 
action  against  Mr.  Noakes,  would  not  the  Court  call  upon  him  to  amend  his 
schedule,  and  assign  it ;  and,  if  his  assignee  sued  Mr.  Noakes,  would  a  release  by 
the  plaintiff  be  any  defence  ?    Can  this  therefore  be  a  good  release  ? 

ant  applied  to  the  plaintiff,  who  was  the  landlord,  for  leave  to  become  tenant  instead  of 
5.  F.  H.,  and,  on  the  plaintiff  consenting,  the  defendant  offered  "  to  stand  in  the  shoes  of 
K.  F.  H.,  and  offered  to  pay  the  plaintiff  the  whole  rent  dne  for  the  then  current  quarter: 
it  was  held,  that  although  the  term  of  N.  F.  H.  had  not  been  determined,  the  plaintiff 
might  maintain  an  action  for  use  and  occupation,  against  the  defendant,  and  that  the 
Utter  could  not  set  up  the  title  of  N.  F.  H. 
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Lord  Tsntsbdsn. — ^This  release  does  not  come  within  the  proTiaions  of  this 
aot  of  Parliament ;  and  I  most,  therefore^  reoeiTe  the  witneaa. 

Mr.  Noakes  was  examined.  Verdict  for  the  pUintiff. 

Sir  J,  ScarleU  and  R.  F.  Bichardi,  for  the  plaintiff. 
The  defendant  in  person. 

[Attorneys — Vamandau  and  SkkeJ] 

*In  the  ensuing  Term,  Owrtoood  mo?ed  for  a  rule  to  shew  cansa,  p  ^^ 
whj  there  should  not  be  a  new  trial.    Bat  the  Gonrt  refosed  the  rale.     I- 


DICKENSON^  Gent.  v.  HATFIELD.  Dee.  16. 

Ifi  since  the  stat  9  0. 4,  c.  14,  a  defendant  by  a  letter  admit  a  balance  to  be  dae,vit]iovt 
stating  the  amount,  this  will  take  the  case  out  of  the  statute  of  limitations,  so  as  to  en- 
tiUe  the  plaintiff  to  nominal  damages. 

The  object  of  the  stat  9  Geo.  4,  c.  14,  was  to  procnre  that  in  writing  for  which  words 
were  prerionsly  sufficient. 

Assumpsit  for  5/.  8s.  6d.  for  a  balance  due  on  a  promissory  note.  Pleas— 
General  issue^  and  the  statute  of  limitations. 

It  appeared  that  the  defendant  save  tho  plaintiff  a  promissoir  note  for  231  in 
the  year  1820,  to  be  paid  by  instalments;  and  that  in  April  18249  ^^^^  ^^^ 
4/.  dae  upon  it ;  when  the  plaintiff  wrote  to  the  defendant  on  the  subject,  and 
reoeived  an  answer  from  the  defendant  expressing  regret  that  the  balanee  was 
not  paid,  and  saying  that  his  brother  should  shortly  call  and  pay  it.  At  the 
bottom  of  this  letter  was  a  postscript,  directing  that  the  postage  of  the  letter 
should  be  put  to  the  defendant's  account.  The  present  action  was  commenced 
in  January,  1880;  so  that  six  yean  did  not  intervene  between  the  date  of  this 
letter  and  the  commencement  of  the  action. 

Comyn^  for  the  defendant. — I  submit  that  the  defendant  is  barred  by  the 
statute  9  Geo.  4,  c.  14 ;  for,  thonsh  the  defendant  by  his  letter  admits  that 
something  is  due,  he  does  not  specity  any  particular  sum.  And  it  was  dedded 
in  the  Court  of  Common  Pleas,  in  the  hst  Term,  that  a  written  acknowledg- 
ment of  a  debt,  without  stating  the  amount,  was  not  su£Bcient  to  take  the  ease 
out  of  the  statute,  as  Lord  Tenterden's  act  requires  that  an  acknowledgment  of 
the  whole  debt  should  be  stated  in  wriUnff.(a) 

*Bar$tou>f  for  the  plaintiff,  submitted,  that  even  if  the  Court  was  with   p « ij 
the  defendant  on  this  objection,  he  was  still  entitled  to  a  vejrdict  for  the   >• 
postage  of  the  letter.    Upon  the  question  as  to  to  the  construction  of  ^e  act  of 
Parliament  he  was  stoj^ped  by  the  Court. 

Lord  Tbntkbden,  C.  J.-^I  am  of  opinion  that  this  debt  is  not  barred  by  the 
statute.  The  object  of  the  statute  was  to  procure  that  in  writing  for  which 
words  were  preyiously  sufficient.     Here  there  is  an  acknowledgment  of  a  balance 

[d\  Kennett  r.  Millbank,  8  Bing.  38.  This  was  an  action  on  a  promisaoiy  note,  in 
which  the  statute  of  limiutiona  was  pleaded.  To  take  the  case  out  of  the  statute  a  com- 
position deed  was  put  in.  This  deed  was  executed  by  the  defendant,  and  recited  that  be 
was  indebted  to  the  plaintiff  and  others;  but  the  amount  of  the  debt  was  not  gpeciiie<i> 
The  plaintiff  never  executed  the  deed,  and  there  was  a  proviso  that  if  all  creditors,  vbose 
debts  amounted  to  lOi.,  did  not  execute  the  deed  bj  a  certain  daj,  the  deed  should  be 
void.  It  was  admitted  at  the  trial  that  the  note  sued  on  was  the  onlj  debt  due  from  the 
defendant  to  the  plaintiff.  Held,  that  this  did  not  take  the  case  ont  of  the  statute  of  limi' 
taUons.  See  the  cases  of  Dixon  v.  Dereridge,  ante,  Tol.  2,  p.  109,  and  Braithwsite  r- 
ChurchiU,  Id.,  p.  341.  ^-J         >  TF        I 
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doe,  but  what  that  balanoe  was  we  aie  at  a  loss  to  know.    The  plaintiff  is  enti* 
tl  3d  to  a  verdict  for  a  shilling  damages. 

Verdict  for  the  plaintiff^  damages  1«. 

Barstowy  for  the  plaintiff. 

Oomjfny  for  the  defendant. 

[AttomejB— 2>idberuon  ^  JT,  and  Fffon  j*  IT.] 

Lkayx  was  reseryed  to  the  defendant  to  move  to  enter  a  nonsuit ;  but  he  ao- 
quiesoed  in  the  verdict^  and  no  motion  was  made. 


*48]  •BBADSHAW  ».  BENNETT.    Dec.  17. 

In  aBBomprit  by  rendee  AgainBt  render  to  recoTor  back  a  deposit  paid  on  the  purchase  of 
real  propertj|the  defendant  at  the  trial  produced  (under  a  notice  to  produce)  the  agree- 
ment which  had  been  signed  at  the  foot  of  the  conditions  of  sale : — ^Held,  that  it  was 
not  necessary  to  call  the  subscribing  witness  to  prore  the  execution  of  the  agreement. 

Where,  in  the  particulars  of  sale,  property  was  stated  to  be  held  under  Uie  G.  estate  upon 
three  lires,  and  it  appeared  in  an  action  to  recover  back  the  deposit,  that  one  of  the 
livee  had  dropped  before  the  sale,  and  that  the  property  was  not  held  directly  under 
the  G.  estate : — ^Held,  that  the  defendant  could  not  call  the  auctioneer  to  prore  that  he 
stated  before  the  sale  that  the  life  had  dropped ;  but  that  the  defendant  might  gire 
eTidence  to  shew  that,  before  the  sale,  the  plaintiff  had  read  the  original  lease  under 
which  the  property  was  held. 

A  party  recoTcring  back  a  deposit  paid  on  the  purchase  of  real  property  is  not  entitled  to 
interest. 

Assumpsit  for  money  had  and  received.  Plea — General  issue.  This  action 
was  brought  by  the  vendee  against  the  vendor  to  recover  back  a  deposit  paid  on 
the  purchase  of  certain  property,  alleged  to  be  held  under  the  Clayton  estate. 

The  plaintiff  had  purcnased  the  property  at  auction,  and  had  signed  the  usnal 
agreement  at  the  foot  of  the  oonditions  of  sale. 

This  agreement  was  produced  bv  the  defendant  under  a  notice  to  produce- 

Cafnj£ellf  for  the  defendant,  oDJected  that  the  subscribing  witness  must  be 
called. 

KeSy^  for  the  plaintiff,  cited  the  case  of  Doe  dem.  Tyndale  v.  Hemm- 
mg.(a) 

Campbdl, — ^The  instrument  is  admissible  without  calling  the  subscribing 
witness  only  where  the  party  has  a  benefit  under  it ;  for  instance,  if  there  was  a 
lease,  and  the  party  enjoyed  the  land  under  it;  but  this  is  a  case  where  a  sub- 
scribing witness  is  most  wanted.  It  is  an  action  on  the  instrument,  which  the 
defendimt  says  he  is  not  to  be  bound  by.  The  subscribing  witness  is  necessary 
to  prove  what  occurred  when  this  agreement  was  entered  into. 

Lord  TsNTXBDKN,  C.  J. — ^What  are  the  cases  in  which  it  would  not  be  neces- 
sary to  call  the  subscribinff  witness  ? 
*491         *CampMl. — ^Wnere  the  arsument  has  been  acted  upon. 

^         J,  Fwuims,  for  the  plaintiff. — ^Here  the  deposit  money  has  been  paid 
under  it. 

CamfibeU, — ^This  was  an  action  founded  upon  the  contract,  which  was  not  so 
either  in  the  case  of  Bex  v,  Middlezoy,  2  T.  R.  41,  or  in  the  case  of  Gordon 
V.  Secretan,  8  Bast,  648. 

J.  WtUiafM. — ^Here  both  parties  are  claiming  under  this  agreement.  I  am 
seeking  to  ^  back  the  money,  and  the  defendant  is  seeking  to  retain  it,  by  vir- 
tue of  this  instrument. 

(a)  9  D.  Jk  R.  15.  And  see  also  the  cases  of  Pearce  v.  Hooper,  3  Tannt.  60 ;  Orr  v.  Hor^ 
ris,  6  Hoore,  347 ;  and  Burnett  v.  Lynch,  8  D.  ft  B.  368.  All  the  cases  on  this  subject  are 
abstracted  in  1  PhiU.  on  Bv.  448. 
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Lord  TsNTKBDENy  G.  J.  Thifl  is  an  agreement  wbich  the  defendant  produ- 
ces, and  under  which  he  claims  an  interest;  I  think  that  the  principle  therefore 
applies.    The  agreement  may  be  read. 

The  agreement  was  put  in ;  it  had  been  signed  by  the  plaintiff|  but  not  by  the 
defendant. 

Lord  Tentebden,  G.  J.  This  b  a  yeiy  strong  case  of  not  callinff  the  [sub- 
scribing witness.  He  was  only  to  prove  the  plaintiff's  signature,  and  not  the 
defenduit's. 

The  particulars  of  sale  were  read.  They  stated  the  property  to  be  held  on 
three  liyeS|  but  it  was  admitted  that  at  the  time  of  the  sale  only  two  liyes  were 
in  existence,  Uie  third  having  died  after  the  printing  of  the  conditions  of  sale, 
and  before  ^e  day  of  the  auction.  An  objection  was  also  madci  that  the  pro- 
perty was  not  held  directly  under  the  Clayton  estate. 

The  conditions  of  sale  were  read,  and  contained  the  usual  condition,  that  any 
misdescription  or  mistatement  should  not  vitiate  the  sale,  but  a  compensation  be 
allowed. 

*To  obviate  the  first  of  these  objections,  CampbeU,  for  the  defendant,  ^^ 
proposed  to  call  the  auctioneer,  to  prove  that  he  stated  before  the  sale  ^ 
that  one  of  the  persons,  on  whose  lite  the  property  was  held,  was  dead ;  and,  as 
to  the  other  point,  he  proposed  to  prove,  tnat  before  the  sale  the  plaintiff,  who 
was  stated  to  be  a  conveyancer,  had  read  over  the  lease  under  which  the  proper- 
ty was  held. 

J.  WiUtanu  objected  that  the  evidence  of  the  auctioneer  was  not  reoeivahle; 
and  cited  the  case  of  Powell  v.  Edmund8.(a) 

Lord  Tentebdbn,  C.  J.  On  the  authority  of  that  case  I  cannot  receive  the 
evidence;  I  think  that  a  very  wholesome  case.  You  propose  to  prove  that  the 
plaintiff  read  the  original  lease :  Uiat  you  may  do,  as  it  does  not  contradict  the 
particulars  of  sale.  Before  the  sale  the  auctioneer  ought  to  have  altered  the 
particulars  with  respect  to  the  lives,  so  as  to  have  made  them  conformable  to  the 
&ct. 

Oampbell.    That  could  have  been  easily  done. 

Some  other  objections  were  raised  when — 

Lord  Tenterden,  G.  J.,  suggested  that  a  special  case  should  be  stated;  and 
that  one  of  the  questions  to  be  raised  bv  it  should  be,  whether  the  evidence  of 
the  auctioneer  ought  to  have  been  received,  to  prove  that  he  stated  the  decease 
of  one  of  the  parties,  on  whose  life  the  property  was  held. 

Campbell.  Would  your  Lordship  allow  us  to  add  a  ^question,  m^ 
whether  the  other  side  ought  to  have  called  the  subscribing  witness  ?         ^ 

Lord  Tenterden,  G.  J.  I  think  not ;  I  do  not  like  to  reserve  points  where 
I  have  no  doubt. 

Verdict  for  the  plaintiff,  subject  to  a  case. 

J,  WiUtams,  for  the  plaintiff,  asked  that  interest  should  be  added  to  the  amoont 
of  the  verdict. 

Lord  Tenterden,  C.  J. '  I  think  not ;  I  do  not  know  of  any  case  of  this  kind 
in  which  interest  has  been  allowed.(&) 

J.  WtUiams  and  KeUy,  for  the  plaintiff. 

CampbeU  and  Eutchinton,  for  the  defendant. 

[Attorneys — Hortley  and  Ken^erJ] 

(a)  12  East,  6.  In  that  case  the  printed  conditions  of  sale,  which  was  of  timber, ^id 
not  state  any  particnlar  quantitj ;  and  it  was  held,  that  parol  evidence  was  not  admissi- 
ble to  prove  that  the  auctioneer  warranted  it  to  be  a  particular  quantity,  because  it  T«nc(l 
the  written  contract. 

(b)  For  the  authorities  in  equity  on  this  point  see  Sugd.  Vend,  and  Purch.  pp-  208, 
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First  Sitting  at  Westmimter,  in  HUary  Ikrm^  1832. 

BEfOBV  MR.  JU8TI0K  J.   PARKS. 

TROTTER  V.  SIMPSON  and  Another.     Jan,  13. 

The  building  act,  14  G.  3,  c.  78,  b.  100,  limits  actions  to  be  brought  within  three  months. 
A.  had  begun  to  build  a  party  wall,  partly  on  the  soil  of  B.,  mon  than  three  months 
before  the  action,  but  had  not  completed  it  till  within  that  time : — Held,  that  B.  might 
recover  for  such  part  of  the  trespass  as  was  committed  within  the  time  limited ;  but 
that,  if  nothing  bad  been  done  within  the  three  months,  he  must  bring  ^ectment. 

Trespass  for  injuring  the  phiintiff's  hoose.    Pleas — General  issue^  and 
leave  and  license.     Replication,  denying  the  license. 
*5*^1         *^^  appeared,  that  the  alieg^  trespass  was  committed  in  the  building 

"-'  of  a  party  wall^  a  part  of  which  was  stated  to  extend  too  far  over  the 
plaintiflf's  premises. 

For  the  defence,  the  100th  section  of  the  building  act,  14  Geo.  3,  c.  78,  was 
relied  on.  It  was  alleged  that  this  party  wall  was  built  in  August,  1830;  that 
the  plaintiff  had  given  notice  of  action,  under  that  section  of  the  building  act, 
on  the  14th  of  December,  1830,  and  that  the  writ  was  sued  out  on  the  19th  of 
January,  1831. 

For  the  plaintiff  it  was  stated,  that  the  wall  had  not  been  completely  finished, 
till  within  three  months  of  the  commencement  of  the  action. 

Mr.  Justice  J.  Parke.  If  any  part  of  the  trespass  was  within  the  three, 
months,  the  plaintiff  may  recover  for  that  part,  which  will  carry  the  costs ;  and 
if  he  is  too  late  with  his  action  altogether,  he  must  bring  an  ejectment. 

VampheU,  for  the  pkintiff. — ^The  soil  is  ours,  and  every  fresh  course  of  bricks 
laid  on  is  a  fresh  trespass. 

Mr.  Justice  J.  Parks.  If  anything  was  done  to  the  wall  within  three 
months  of  the  commencement  of  the  action,  the  plaintiff  may  recover  something, 
and  get  his  costs. 

The  cause  was  referred,  to  ascertain  whether  any  part  of  the  trespass  had 
been  committed  within  three  months  of  the  commencement  of  the  action, 
and  to  direct  a  compensation  to  be  paid,  and  a  conveyance  to  be  executed, 
so  as  to  avoid  the  bringing  of  an  ejectment. 
*531      *(^<^^pMi  ai^d  Talfmird^  for  the  plaintiff. 
^      Comyn  for  the  defendant. 

[Attorneys —  Waller  and  Coles,"] 

By  the  Stat  14  Geo.  3,  c.  78,  s.  100,  it  is  enacted  "That  no  action  or  suit  shall  be  com- 
menced  against  any  person  or  persons,  for  any  thing  done  in  pursuance  of  this  act,  until 
twenty-one  days  after  notice  in  writing  of  an  intention  to  bring  such  action  or  suit  has 
been  given  to  the  person  or  persons  against  whom  such  action  or  suit  shall  be  brought, 
nor  af\er  the  expiration  of  three  calendar  months  next  after  the  fact  committed ;  and 
every  such  action  or  suit,  the  cause  whereof  shall  arise  within  the  said  city  of  London,  or 
the  liberties  thereof,  shall  be  laid  and  tried  in  the  said  city  of  London,  and  not  elsewhere; 
and  every  such  action  or  suit,  the  cause  whereof  shall  arise  in  any  part  of  the  limits 
Aforesaid,  out  of  the  said  city  of  London  and  liberties  thereof,  shall  be  laid  and  tried  in 
the  county  of  Middlesex,  and  not  elsewhere ;  and  the  defendant  or  defendants  in  every 
SQch  action  or  suit  may  plead  the  general  issue,  and  give  this  act  and  the  special  matter 
in  evidence,  at  any  trial  or  trials  to  be  had  thereupon,  and  that  the  matter  or  thing  for 
which  such  action  or  suit  is  brought  was  done  in  pursuance  and  by  the  authority  of  this 
^:  And  if  the  said  matter  or  thing  appear  to  have  been  so  done,  or  if  it  appear  that  such 
action  or  suit  was  brought  before  the  expiration  of  twenty-one  days  after  such  notice 
given  as  aforesaid,  or  that  sufScient  satisfaction  was  made  or  tendered  before  such  action 
vss  brought ;  or  if  any  such  action  or  suit  be  not  commenced  within  the  time  herein 
for  that  purpose  limited,  or  be  laid  in  any  other  county  or  place  than  as  aforesaid ;  then 
the  Jury,  in  every  such  action  or  suit,  shall  find  for  the  defendant  or  defendants  therein : 
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and  if  a  rerdict  be  found  for  the  defendant  or  defendants,  or  if  the  plaintiff  or  plaintifl? 
in  any  snch  action  or  suit  become  nonBuited,  or  discontinne,  or  suffer  a  diBcontinuaDce 
of  any  such  action  or  suit ;  or  if,  in  any  snch  action  or  suit,  judgment  be  giren  for  tbe 
defendant  or  defendants  therein  on  demurrer,  or  by  default,  or  otherwise ;  then,  and  in 
any  of  the  cases  aforesaid,  the  defendant  or  defendants  shall  haTe  judgment  to  recoTer 
treble  costs  of  suit,  and  shall  have  such  remedy  for  recoTering  the  same,  as  any  defendant 
or  defendants  may  have  for  costs  in  other  cases  by  law." 

In  the  case  of  Pratt  v.  Hillman,  6  D.  &  R.  360,  it  was  held,  that  if  a  person  bona  fide 
intending  to  pursue  the  authority  given  by  the  building  act,  erects  a  party  wall,  withoot 
in  fact  pursuing  its  directions, and  thereby  injures  his  neighbour,  he  is  liable  to  an  action; 
but  it  must  be  brought  after  twenty-one  days'  notice,  and  within  three  months. 


^Second  Sitting  at  Weatminstery  in  Hilary  Terniy  1832.  ['M 

BEFORE  MB.   JUSTIOE  J.   PABKE. 


HEHINa  and  Another^  Gent.^  two,  &c.  v.  WILTON,  Gent.,  one,  &c. 

Jan.  17. 

A,  brought  an  action  for  an  attorney's  bill  against  B.,  but  only  recovered  a  small  sum  for 
money  lent,  as  there  had  been  no  bill  deliyered : — ^Held,  that  A.  might  recover  the 
amount  of  the  attorney's  bill  in  another  action,  brought  after  the  bill  was  delireted, 
although  this  was  a  part  of  his  demand  in  the  first  action ;  and  that  it  was  not  neces- 
sary that  he  should  have  been  nonsuited  in  the  first  action  to  entitle  him  to  bring  tbe 
second. 

Assumpsit  for  an  attorney's  bill.    Plea — General  issae. 

It  was  opened  by  Kdly  for  the  plaintiff,  that  this  action  was  brought  to  re- 
cover the  same  demand  for  business  done,  which  was  the  subject  of  the  caae  re- 
ported antCy  Vol.  4,  p.  318,  in  which  the  plaintiffs  only  recovered  a  sun  of  4/. 
for  money  lent,  but  could  not  recover  for  the  business  done,  als  no  bill  had  been 
delivered  under  the  stat.  8  Jac.  1,  c.  7,  s.  1. 

Buitf  for  the  defendant  I  submit  that  the  plaintifb  cannot  recover.  There 
was  a  previous  action,  in  which  the  daim  was  made  a  part  of  the  demand,  and 
in  which  the  plaintiffs  obtained  a  verdict  for  4^. ;  they,  therefore,  cannot  SQ^ 
oeed  in  another  action  for  the  same  thing. 

Mr.  Justice  J.  Pabks.  This  was  a  part  of  the  plaintiff's  demand,  vhicli 
was  not  due  at  the  time  of  the  former  action,  because  a  certain  step  (the  deliTer- 
ing  a  bill)  had  not  been  taken. 

BuU,  Does  not  vour  Lordship  think,  that  they  should  have  elected  to  hare 
been  nonsuited  in  the  former  action  ? 

'*'Mr.  Justice  J.  Parks.    No;  as  this  was  a  demand  not  then  due.       r#55 

Verdict  for  the  plainti^.      *- 

EeRy,  for  the  plaintiff. 

Suttj  for  the  defendant. 

[Attorneys— JSTemmy  j-  B,j  and  WUion,} 


55]  5  Carrinchnh^  4  ^ASff%.  481 

COURT  OF  COMMON  PLEAS. 
Sitting  cU  Weatminater  after  Trinity  Jhrniy  1831. 

BSFOBE  LORD  CniEF  JUSTICE  TINDAL. 

LONG  V.  CHUBB.    June.U, 

The  declaration  in  an  action  for  libel  alleged  that  the  plaintiff  was  a  good  and  faithful 
subject,  &c.,  and  that  he  was  a  medical  praetitumer^  and  stated  thto  libel  to  have  been 
published  of  and  concerning  him,  and  of  and  concerning  him  in  hta  wid practice.  No 
evidence  was  given  of  anj  license  or  authority  to  practise,  nor  was  the  plaintiff  men- 
tioned in  the  libel  as  a  regular  medical  man,  but  merely  as  '*  Physician  eztraordinary 
to  several  ladies  of  distinction/'  and  '<  doctor,  or  rather  quack :" — Held,  that  this  did 
not  withdraw  the  claim  to  damages  in  the  medical  capacity  from  the  consideration  of 
the  Jury,  but  that  they  might  give  such  damages  as  they  thought  right,  both  for  that 
and  the  libel  on  the  plaintiff's  private  character. 

LiBEii.  The  declaration  stated,  that  before,  and  at  the  time,  &c.,  the  plaintiff 
was  a  good,  true,  just,  and  faithfal  subject,  &c.,  and  that  before,  and  at  the  time, 
&c.,he  had  been  and  was  a  medical  practitioner y  and  as  such  had  practised ,  and 
vas  continuing  to  practise  with  great  reputation  and  success,  whereby  he  had 
acquired,  and  was  then  daily  and  honestly  acquiring,  sundry  great  gains,  &c.  Yet, 
that  the  defendant,  greatly  envying,  &c.,  and  contriving,  and  wicKedlyand  mali- 
ciously intending  to  injure  the  plaintiff  in  his  reputation^  and  also  in  his  said 
practice,  on,  Ac,  at,  &c.,  published  of  and  concerning  tlie  said  plaintiff,  and  of 
and  concerning  him  in  his  said  practice,  a  certain  falsC;  scandalous,  malicious, 
and  defamatory  libel,  &c.,  &c.,  &c. 

*^g1  *The  libel,  (which  was  published  while  a  prosecution  against  the  plaintiff 
-'for  manslaughter(a)  was  pending,  to  which  it  alluded),  was  contained  in  a 
penny  pamphlet,  purporting  to  be  "  The  Life  of  John  Driscoll,  self-styled  Mr. 
John  St.  John  Long,  the  Harley  Street  Quack,  Physician  Extraordinary  to 
several  ladies  of  distinction,  with  whom  his  universal  success  obtained  for  him 
the  appellation  of  the  female  destroyer."  The  following  motto  was  on  the  title 
page:— 

"  When  age  and  infirmities  sink  to  the  tomb, 
The  mind  is  prepared  by  decay  or  disorder ; 
But  when  beauty's  cut  off  in  life's  opening  bloom, 
We  curse  the  vile  quack  who  committed  the  murder." 

The  first  page  set  out  in  the  declaration,  in  addition  to  the  title  and  motto, 
purported  to  give  a  history  of  the  plaintiff's  early  vears ;  but  the  only  portion 
of  it  which  b^rs  upon  the  point  in  the  cause,  was  that  which  spoke  of  persons 
who  since  "  had  the  misfortune  to  come  within  his  doctrinal  prescriptions/'  The 
only  other  material  part  was  that  which,  after  a  statement  that  he  obtained  his 
liying  by  painting  portraits,  went  on  to  say,  ^'  and  we  could  relate  several  anec- 
dotes of  a  very  peculiar  description,  in  which  he  was  engaged,  one  of  which  was 
no  doubt  the  cause  of  hb  changing  his  profession  from  a  painter  to  a  doctor,  or 
w^  quack," 

It  was  proposed  on  the  part  of  the  plaintiff  to  read  a  pamphlet  which  had  been 
pnhlished  since  the  cause  had  been  set  down,  and  which  was  purchased  at  the 
defendant's  shop  of  a  person  representing  herself  as  his  wife.  It  contained 
lihelloas  observations  on  the  plaintiff;  in  reference  to  a  postponement  which  had 
^en  place  at  the  trial. 

(a)  This  was  the  second  prosecution,  on  which  he  was  acquitted.  For  an  account 
^l  »^  ft8  well  as  of  the  first,  m  which  he  was  sentenced  to  pay  a  fine  of  250/.,  see  Vol.  4  of 
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^Spankie,  Seijt.,  objected. — ^It  is  a  distinct  libel,  for  wbich  the  defendant  is 
responsible,  and  cannot  be  given  in  evidence  in  this  case. 

TiNDAL,  C.  J. — ^I  think  it  is  admissible,  as  something  that  relates  to  this 
verv  cause. 

it  was  then  read. 

No  proof  was  given  of  any  license  or  other  authority  from  any  public  body  to 
the  plaintiff  to  practise  in  any  medical  capacity ;  nor  indeed,  was  suggested  tint 
he  had  received  any  such. 

SpaTikie,  Seijt.,  for  the  defendant. — ^The  plaintiff  must  be  nonsuited.  The 
declaration  avers  that  he  is  a  medical  practitioner ;  which  must  mean  that  he  is 
an  authorized  practitioner,  recognised  by  the  law ;  and  this  is  not  admitted  bj 
the  libel.  The  libel  does  not  anywhere  speak  of  him  as  a  regular  medical  pn^ 
titioner. 

TiNDAL,  C.  J.,  was  of  opinion  that  the  case  must  go  to  the  Jury,  and  — 

Spankte,  Serjt.,  then  addressed  them  for  the  defendant. 

TiNDAL,  C.  «r.,  (in  summing  up)  said — ^The  declaration  states,  that  the  plaiD* 
tiff  was  a  medical  practitioner,  and  goes  on  to  state  that  the  libel  was  published 
of  and  concemixig  him  in  his  character  of  a  medical  practitioner,  and  in  his  pri- 
vate capacity.  There  is  no  proof  in  this  case  that  the  plaintiff  has  brought  him- 
self within  any  of  the  regular  degrees,  physician,  surgeon,  apothecary,  or  lioea- 
tiate.  But  if  you  think  that  the  libel  speaks  of  him  as  a  medical  practitioner, 
though  you  would  not  give  him  such  damages  as  you  would  give  to  a  regakr 
practitioner,  yet  the  matter  is  not  wholly  withdrawn  from  your  consi-  r«^ 
deration.  But  the  '*'main  part  of  the  libel  seems  to  be  that  which  reflects  *- 
upon  him  in  his  private  character.  There  is  no  doubt  as  to  the  libel  on  the 
private  character,  for  there  are  several  things  which  are  clearly  libellous,  and 
must  be  taken  to  be  false,  as  the  defendant  had  an  opportunity  of  putting  a 
justification  on  the  record,  and  of  proving  the  facts  if  they  were  true.  Fair  and 
candid  criticism  is  not  a  libel>  but  a  malevolent  attack  on  an  individual  is.  Yon 
are  not  to  give  damages  for  the  publication  which  was  purchased  at  the  defend- 
ant's shop  after  this  action  was  commenced,  because  it  may  be  made  the  subject 
of  complaint  in  another  action.  It  is  only  evidence  to  remove  any  doubt  which 
might  be  entertained  by  yon,  of  the  defendant's  motives  in  publishing  the  first 
pamphlet.  Verdict  for  the  plaintiff,  damages  100/. 

WildCf  Serjt.,  C,  PhiUipa,  and  TonUinson,  for  the  plaintiff. 

Spankie^  Serjt.,  Kifujlakf^  and  (7.  Jones,  for  the  defendant. 

[Attorneys — ffarmer,  and  in  PertonJ] 


PLANCHE  V.  COLBURN  and  Another.    June  14. 

An  anther  was  engaged  to  write  for  a  certain  sum  an  article  to  appear  among  others  in  s 
work  called  "  The  Juvevile  Librarj."  Before  be  had  completed  his  article,  and  be/ore 
any  portion  of  it  was  published,  the  work  in  which  it  was  to  appear  was  discontixiaed: 
Held,  that  the  publishers  were  not  entitled  to  claim  the  completion  of  the  article,  that 
it  might  be  published  in  a  separate  form  for  general  readers,  but  were  bound  to  par 
the  author  a  reasonable  sum  for  the  part  which  he  had  prepared : — ^Held  also,  that 
such  reasonable  sum  was  recoverable  on  a  quantum  meruit  in  a  common  connt  for 
work  and  labour. 

The  Jlrst  count  of  the  declaration  stated,  that  the  defendants  were  publiAers 
of  books,  and  were  designing  for  publication  a  work  to  be  entitled  '^  The  JuTeaile 
Library,*'  and  had  applied  to  the  plaintiff  to  write  for  them  a  certain  Tolume  on 
costume,  to  form  part  of  the  said  work,  which  the  plaintiff  had  agreed  to  do; 
and  thereupon,  in  consideration  of  the  ^premises,  &c.,  the  defendants  pt^g 
undeztook  to  paj  the  plaintiff  the  sum  of  100/.  for  the  said  volume;    ^ 
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whenever,  after  the  writing  of  the  same  by  him,  and  the  delivery  thereof  to 
them,  they  should  be  thereunto  requested.  It  then  averred,  that  the  plaintiff 
commenced  writing  the  volume,  and  wrote  a  great  part  of  it,  and  was  ready  and 
willing  to  complete  it,  and  deliver  it  to  the  defendants ;  yet,  they  not  regarding 
their  promise,  but  intending  to  injure  and  defraud  him,  did  not  nor  would  per- 
mit him  to  complete  it,  but,  on  the  contrary,  wholly  discharged  him  from  com- 
pleting it,  and  refosed  to  pay  him  either  the  100^.,  or  to  make  him  any  compeii- 
aation  or  remuneration  whatsoever  for  the  part  which  he  had  written,  or  for  his 
loss  of  time,  trouble,  and  expenses,  &c. 

The  second  count  stated,  that  the  defendants  were  indebted  to  the  plaintiff  in 
100/.  for  work  and  labour,  care,  and  diligence,  in  and  about  the  composing  and 
writing  a  certain  work  for  them,  and  in  and  about  the  making  of  certain  draw- 
ings ;  and  also  for  journeys  and  attendances  relating  to  the  business.  The  third 
count  was  similar,  except  that  it  was  on  a  quantum  meruit.  Plea — ^The  general 
issue. 

From  the  evidence  of  Mr.  Jordan,  the  editor  of  the  Literary  Gazette,  it  ap- 
peared, that  about  September,  1880,  the  plaintiff,  who  was  the  author  of  several 
dramatic  entertainments,  was  engaged  by  him,  with  the  knowledge  of  the  de- 
fendants, Messrs.  Colbum  &  Bentley,  who  were  the  publishers  of  a  work  called 
"  The  Juvenile  Library,"  to  write  for  that  work  an  article  to  illustrate  the  his- 
tory of  armour  and  costume  from  the  earliest  times,  for  which  he  was  to  be  paid 
100  guineas.  It  appeared,  that  the  plaintiff  went  into  the  country  to  Dr. 
Meynck's,  a  great  proprietor  of  ancient  armour,  where  he  made  various  draw- 
ings }  and  also,  that  he  had  prepared  a  considerable  portion  of  manuscript,  when, 
after  three  volumes  had  been  published,  the  Juvenile  Library  was  discontmued. 
^ry^     The  plaintiff  claimed  '*'a  sum  of  50  guineas  for  the  part  which  he  had 

-■     prepared,  and  the  trouble  he  had  taken  in  the  business. 

Spankie^  Serjt.,  for  the  defendants,  contended,  that  the  engagement,  as  set 
out  in  the  declaration  and  also  in  point  of  fact,  was  an  engagement  to  pay  for 
the  article  when  complete ;  and  this  the  defendants  always  had  been  and  still 
were  willing  to  do. 

He  called  a  witness,  who  proved,  that  in  the  month  of  November  a  conversa- 
tion took  place  between  the  plaintiff  and  the  defendant  Bentlev,  in  whi^h  the 
latter  told  the  former,  that  if  he  would  finish  his  work  he  should  have  his  money, 
as  they  were  perfectly  willing  to  publish  it ;  that  the  plaintiff  said  it  was  better 
for  a  separate  publication  than  for  the  Juvenile  Library,  as  in  treating  it  for 
children  he  had  been  very  much  hampered,  and  there  was  great  difficulty  in 
adapting  it  for  juvenile  comprehension. 

WSdef  Serjt.,  in  reply. — ^The  defence  set  up  is  no  answer  to  this  action.  It 
is  one  thing  to  write  an  article  for  an  Encylopsedia  or  a  Juvenile  Library,  and 
another  thing  to  write  a  separate  work  on  the  subject;  different  styles  of  writing 
are  required  for  children  and  grown  persons.  That  which  was  written  with 
ingenuity,  adapted  to  young  minds,  would  make  a  man  ridiculous,  if  published 
for  grown  up  persons ;  such,  in  this  case,  was  not  the  contract  made,  and  the 
defendants  have  no  right  to  call  on  the  plaintiff  to  publish  on  such  terms.  An 
author,  also,  has  an  interest  beyond  the  mere  payment  for  a  particular  article. 
The  kind  of  work  is  to  be  taken  into  consideration,  with  reference  to  his  reputa- 
tion, and  the  effect  it  will  have  on  his  future  performances, 
^g^l  Dodd,  for  the  defendant,  called  his  Lordship's  attention  '^to  the  fact, 
^  that  the  second  count  did  not  state  that  the  article  was  to  be  published 
in  the  Juvenile  Library,  but  was  only  a  promise  to  pay  100  guineas  for  the 
article,  which,  it  i^peared  from  the  evidence,  the  defendants  had  offered  to  do. 

WMef  Seijt.  The  contract  was  to  publish  in  the  Juvenile  Library,  and  that 
is  sufficient. 

TiNDAL,  G.  J.  I  do  not  think  it  turns  upon  the  second  count,  but  upon  the 
^uanfum  meruit  in  the  third  count, 

Hb  Lordship  afterwards  (in  summing  up)  said — ^The  plaintiff  does  not  seek  to 
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recover  the  whole  smn  contraoted  for,  bat  only  a  fur  remaneration  for  that  put 
of  the  article  which  he  had  prepared,  and  which  was  rendered  naeleas  by  tbe 
discontinuance  of  the  work  in  which  it  wag  to  appear.  The  object  of  the  ddTend- 
ants  evidently  was,  to  have  a  publication  adapted  to  persons  in  the  younger 
classes  of  society.  The  question  you  have  to  consider  is,  what  degree  of  credit 
you  give  to  the  defence ;  which,  it  appears  to  me,  must  amount  to  this,  or  it 
amounts  to  nothing — ^That,  after  the  contract  was  broken,  an  entirely  new  tr- 
rangement  was  made,  to  furnish  the  matter  for  publication  in  a  separate  form. 
It  seemS;  that  in  the  month  of  November  the  plaintiff  thought  that  the  subject 
was  one  better  suited  for  separate  publication;  but  undoubtedly,  up  to  that  time, 
he  had  been  preparing  it  for  juvenile  readers;  and  the  form  and  siie  of  the  pro- 
posed new  work  were  not  setUed  on  that  occasion.  It  might  be,  that  the  plitn- 
tiff  considered  the  subject-matter  was  better  adapted  for  a  separate  publication, 
without  admitting  that  the  MS.  and  drawings  already  prepared  were  suited  to 
such  a  publication.  It  will  be  for  you  to  say,  whether  you  think  that  this  wu 
a  separate  bargain,  in  which  the  plaintiff  gave  up  the  old  contract  altogether; 
for  if  you  do,  then  you  must  find  your  verdict  for  the  defendants.  The  question 
is,  was  the  first  agreement  entirely*  abandoned  with  the  consent  of  the  ^  ^ 
plaintiff,  and  an  entire  new  agreement  made  between  the  parties  J — ^for  '• 
only  in  such  case  can  the  venMot  be  for  the  defendants. 

Verdict  for  the  plaintiff — ^Damages  50/. 

Spankie,  Serjt.,  submitted  that  the  verdict  could  not  bo  taken  on  the  quan- 
tum meruit,  and  that  the  special  count  did  not  accord  with  the  evidence. 

TiNDAL,  C.  J.,  thought  that  the  plaintiff  might  recover  on  the  quantum  meruit; 
but  said,  that  he  would  take  a  note  of  the  objection. 

Wilde,  Seijt.,  and  KeUy,  for  the  plaintiff. 

Spankie,  Serjt.,  and  Dodd,  for  the  defendants. 

[Attorneys — LUkgoe  and  Skaron  j*  71] 
A  motion  was  made,  but  the  Court  refused  a  rule. 


Adjaarned  Sittings  at  Westminster  after  Trinity  Temiy  1831. 
GLENESTER  v.  HUNTER.    June  17. 

A  mcraber  of  a  committee  of  management,  taking  an  actire  part  in  the  concerns  of  • 
charitable  institution  supported  by  Toluntarj  contributions,  is  liable  for  goods  funiisbed 
bj  a  tradesman  for  the  use  of  the  institution,  although  it  appear  that  such  tradesnaa 
did  not  furnish  them  on  anj  contract  with  the  committee,  but,  having  at  first  furnished 
goods  on  the  credit  of  an  individual,  who,  previouslj  to  the  formation  of  a  committee, 
had  the  sole  management,  continued  to  send  them  in  afterwards  on  onkrt  given,  iS 
before,  by  the  servants  of  the  institution,  without  any  inquiry  as  to  who  was  liabk  to 
pay  him. 

Assumpsit  for  goods  sold  and  delivered.  The  plaintiff  was  a  bntcher,  and  the 
defendant  one  of  the  committee  of  managers  of  the  Royal  Western  Hospital.  The 
claim  was  for  meat  furnished  for  the  use  of  the  hospital  from  the  8th  of  Msj  to 
October,  1829.  The  institution  had  at  first  *been  under  the  management  p  <^ 
of  a  petfon  named  Sleigh,  on  whose  credit  the  plaintiff  had  for  some  time  *- 
furnished  goods,  before  any  committee  of  the  governors  was  formed;  and  it  ap- 
peared that  the  goods  in  question  were  ordered  by  the  servants  of  the  hospital, 
in  the  same  manner  as  they  had  previously  been.  The  defendant  became  a  member 
of  the  committee  in  March,  1829.  The  committee  was  in  the  habit  of  meetting 
about  once  a-month.  At  a  meeting  on  the  6th  of  April,  1829,  the  defendant 
acted  as  chairman,  and  it  appeared  from  the  minutes  (which  were  always  ogned 
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by  tbe  chairman),  that  Mr.  Sleigh  called  the  attention  of  the  committee  to  the 
advantage  of  purchasing  provisions  by  wholesale,  in  which  the  committee  con- 
curred.   Subscriptions  to  the  institution  were  paid  in  to  the  account  of  the  com- 
mittee with  a  banker.    The  committee  examined  other  tradesmen's  bills,  and  or- 
dered them  to  be  paid,  sometimes  in  full,  sometimes  in  part  only ;  and  also  en- 
gaged and  discharged  servants.     On  one  occasion,  when  drugs  were  wanted,  it 
was  regularly  moved  and  seconded  that  they  should  be  bought;  and  on  another 
occasion,  the  form  of  a  letter  was  agreed  to,  which  was  to  m  sent  to  the  ground 
landlord  of  the  premises,  stating  that  if  he  would  co-operate  with  the  committee 
in  procuring  funds,  they  would  take  a  lease  on  certain  terms.     The  defendant 
attended  at  various  meetings  of  the  committee,  durine  the  period  in  which  the 
plaintiff's  demand  accrued,  and  took  an  active  part  in  the  business.     Mr.  Sleigh 
was  also  a  member  of  the  committee,  and  originated  most  of  the  propositions 
wbich  were  adopted  by  the  committee.     The  plaintiff's  bill  was  headed  ^'  Mr. 
Sleigh's  Hospital."    Three  receipts  had  been  given  for  sums  paid  on  account, 
one  was  *'  Received  of  Mr.  Sleigh ;"  another  <<  Received  of  Mr.  Sleigh  &  Com- 
pany, the  Committee  of  the  Royal  Western  Hospital,"  the  words  "  Mr  Sleigh  ft 
Company"  being  struck  through  with  a  pen :  and  the  third  was  ^^  Received  of 
the  Governors  of  the  Royal  Western  Hospital." 

"^641  *  ^^<^}  Seijt.  for  the  plaintiff,  contended,  that  although  he  was  only 
^  a  subscriber  to  a  public  charity,  and  had  no  personal  interest  in  the  sub- 
ject-matter, yet,  as  a  committee  man,  he  had  the  means  of  limiting  the  engage- 
ments of  the  institution,  and  also  of  being  acquainted  with  the  extent  of  its  re- 
sources. When  a  tradesman  sees  respectable  gentlemen  managing  a  concern  of 
this  kind,  may  he  not  reasonably  expect  to  m  paid  by  them.  The  cases  of 
Cullen  V.  The  Duke  of  Queensberry,(a)  and  Horsley  v.  Bell,(&)  establish  the 
principle  for  which  I  contend. 

Spankie,  Seijt.  for  the  defendant.  In  point  of  law,  when  a  man  seeks  to 
charge  one  of  a  number  of  persons  having  no  interest  in  the  matter,  he  must  shew 
that  those  persons  made  the  contract  with  him,  or  that  he  furnished  the  goods 
on  their  credit.  Cullen  v.  The  Duke  of  Queensberry,  and  Horsley  v.  Bell,  differ 
^m  the  present  case }  for,  in  both,  the  parties  sued  had  made  the  agreement 
with  the  parties  suing ;  and,  in  the  latter  case,  much  stress  is  laid  upon  the  im- 
probability of  a  tradesmen  making  a  contract  on  the  credit  of  tolls,  which  it  was 
in  the  power  of  the  defendant  to  raise  or  not  at  pleasure.  But,  in  the  present 
case,  there  is  no  power  to  raise  money. 

Wilde,  Serjt.  iu  reply.  Though,  under  Horsley  v.  Bell  and  the  other  cases,  I 
:^/«c-|  admit  that  persons  may  so  limit  *  their  responsibity  as  to  prevent  their 
^  being  made  personallv  liable  to  a  tradesman ;  yet,  I  contend  also,  under 
those  cases,  that  when  there  is  a  committee  receiving  funds,  paying  money,  meet- 
ing at  stated  periods,  engaging  and  discharging  servants,  &c.,  it  must  be  taken 
that  they  are  liable,  unless  they  have  distinctly  intimated  to  the  tradesman  that 
they  do  not  intend  to  be  personally  answerable. 

TiNDAL,  C.  J.  (in  summing  up)  said — ^This  is  an  action  for  goods  sold  and 
delivered ;  and  the  question  for  you  is,  with  whom  was  the  contract  for  the  sale 
and  delivery  of  those  goods  made.  But,  when  I  say  this,  I  do  not  mean  the 
Tery  individual  who  received  the  meat  or  gave  the  order,  because,  in  all  proba- 
hility,  it  would  be  a  menial ;  but  you  are  to  look  and  see  who  were  the  masters 
of  those  persons.     It  is  not  necessary  that  a  tradesman  should  know,  at  the 

(a)  1  Brown's  Chancery  Gases,  p.  101.  The  marginal  note  of  this  case  is,^  Committee 
of  a  voluntary  society  entering  into  agreements  with  tradesmen,  for  the  whole,  sufficient 
to  make  them  parties  to  a  bill,  and  not  necessary  to  include  all  the  subscribers." 

(h)  lb.  p.  101,  n.*.  This  was  a  bill  filed  by  the  undertaker  of  a  navigation  at  Thirsk 
in  Yorkshire,  against  the  commissioners  (named  in  the  act  of  Parliament  for  carrying  it 
on),  who  had  signed  the  seyeral  orders.  The  principal  question  was,  whether  the  defend- 
ants were  liable  in  their  private  capacities,  or  the  plaintiff  had  given  credit  to  the  fVmd ; 
and  it  was  held  that  they  were  personally  liable. 
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time  of  fonuBhinff  the  goods,  who  the  person  was  for  whom  they  were  obtained; 
bat,  if  they  are  obtained  by  an  agent,  and  it  is  afterwards  found  ont  that  he  had 
a  prineipaf,  the  tradesman  may  sue  the  principal.     The  questiQn,  therefore,  will 
be  in  this  case,  whether  the  meat  was  supplied  on  a  contract  made,  persooallj 
jmd  indiyidually,  with  Mr.  Sleigh,  or  on  the  credit  of  the  persons  who  managed 
this  institution;  for,  if  there  are  persons  who  manage  institutions  of  this  de- 
scription, they  make  themselyes  liable  for  the  orders  given  by  their  serranta. 
The  question  therefore  is,  whether  the  committee  did  so  conduct  and  hold  them- 
selyes out  as  the  managers  and  employers  of  the  persons  who  caye  the  orders, 
as  that  any  tradesman,  at  the  time  knowing  this,  might  reasonaUy  condude  that 
he  was  supplying  his  goods  on  their  credit.     It  appears,  that  the  defendant  be- 
came a  committee-man  in  March,  1829,  and  that  the  debt  was  inconed  doiis; 
the  time  that  he  continued  so.     The  plaintiff  rests  his  claim  to  a  yerdict  on  the 
acts  of  these  persons,  claiming,  as  committee-men,  to  control  the  prooeedings. 
It  appears  that,  on  one  occasion,  Mr.  Sleigh  called  their  attenti<m  to  "Hhe  ^g^ 
adyantage  of  purchasing  proyisions  by  wholesale,  in  which  the  committee  *- 
concurred — ^Why  should  they  be  interested  in  this  matter,  unless  the  funds, 
oyer  which  they  had  the  control,  were  liable  to  the  payments  ?    The  nature  of 
the  letter  to  the  ground  landlord  seems  to  shew  that  the  committee  considered 
themselyes  as  the  persons  who  were  to  acquire  the  funds  by  which  the  concern 
was  to  be  carried  on.     The  examination  of  bilb,  and  the  signing  of  checks  for 
payment,  shew  that  the  committee  were  not  acting  as  if  the  concern  was  under 
the  control  of  Mr.  Sleigh  only.     In  the  case  of  £ugs,  it  appears  that  a  motioo 
was  made  and  seconded,  that  they  be  bought;  and  if  the  person  who  fumisbed 
them  brought  an  action,  there  is  no  doubt  that  the  committee  who  wdered  must 
pay.    The  question  is,  whether  you  see  any  difference  between  articles  ordered 
for  the  first  time  by  the  committee,  and  those  thinos,  which,  being  necessuy 
for  the  ordinary  support  of  the  charity,  had  been  at  first  furnished  on  the  credit 
of  Mr.  Sleigh  alone,  and  continued  to  be  supplied  without  any  alteration  in  the 
mode  of  ortkring.    If  persons  hold  themselyes  but,  they  make  themselyes  rir- 
tually  liable,  as  much  as  if  they  actually  made  the  contract ;  and  the  question 
is,  wnether  these  gentlemen,  the  defendant  and  others,  did  so  act,  as  that  they 
•might  be  considered  as  the  masters  and  employers  of  the  seryants  by  whom 
the  goods  were  obtained.     On  the  part  of  the  defendant  it  was  shewn,  that,  on 
some  occasions,  jpods  were  paid  for  by  Mr.  Sleish,  which  had  been  fumiaJied 
by  this  yery  plaintiff;  and  the  defendant  says,  that  the  plaintiff  had  no  right, 
haying  begun  on  Sleigh's  credit,  to  change :  and  undoubtedly  he  had  not,  if 
matters  remained  as  Uiey  were.     But,  if  Sleigh  had  left  and  parted  with  the 
concern,  the  plaintiff,  if  he  went  on  supplying,  might  sue  the  new  person,  though 
at  the  time  he  did  not  know  of  the  change.     His  Lordship,  after  further  com- 
menting upon  the  eyidence,  left  the  case  to  the  Jury,  who  found  a 

Verdict  for  the  plaintiff. 

*  WikUif  Serjt.,  and  R,  F.  Richards,  for  the  plaintiff.  P^. 

i^Mzn^te,  Serjt.,  and  «/.  JJ.  Lloyd,  for  the  defendant.  ^ 

[Attorneys — Shuta-  and  Beeehey.} 
Vide  the  case  of  Pink  v.  Scndmore,  post,  p.  71. 


DOB  on  the  Demise  of  FINLAYSON  v.  BAYLBY.    Jum  17. 

In  ejectment  against  a  weekly  tenant,  tlie  notice  prored  was^  to  quit  on  Wednesday,  tbe 
4th  of  Angnst.  The  witness  who  was  called  to  prore  that  Wednesday  was  the  ezpin- 
tion  of  the  current  week  of  the  tenancy,  said,  <<  that  he  guessed  "  the  defendant  came  it 
"  about  a  Tuesday  or  a  Wednesday,  but  had  no  recollection  which :''— Held,  insuiSciciit. 
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Ejeotusnt.  to  recover  poeaeenon  of  a  house  in  Park  Bead,  Regent's  Park. 

A  witness  proTed,  that  he  understood  from  the  defendant,  that  he  took  the 
house  of  Mr.  Finlayson,  at  three  guineas  per  week.  A  notice  was  left  with  the 
maid-serranty  at  the  house,  on  the  28th  of  July,  1880,  requiring  the  defendant 
to  quit  possession  on  Wednesday  the  4th  of  August. 

Ruftdl^  Seijt.,  for  the  defendant,  ohjected  that  the  notice  was  not  sufficient, 
as  it  did  not  appear  that  Wednesday  was  the  expiration  of  the  current  week  of 
the  tenancy. 

To  remove  this  ohjection  a  witness  was  called,  who  sud  that  he  negotiated  the 
letting  of  the  house,  with  a  person  named  Bradfield,  who  had  often  acted  as 
agent  for  the  defendant;  and  that  he  gave  Bradfield  possession  about  nine 
o'clock,  and  the  defendant  came  about  ten.  It  was  then  proposed  to  read  a  let- 
ter written  by  Bradfield. 

RuneU^  Seijt.,  asked  his  Lordship,  whether  he  thought  the  evidence  of  agency 
was  sufficient? 

,^^       ^TlNBAL,  C.  J.    I  think  it  is,  the  time  is  so  near.    Bradfield  taking 
^  possession  at  nine,  and  the  defendant  coming  at  ten,  there  was  no  time  for 
any  intermediate  letting. 

The  witness  then  said,  that  the  house  of  which  he  spoke  was  not  the  house 
in  question,  but  another,  a  few  doors  off,  which  the  defendant  occupied  for  eight 
months,  and  then  removed  to  the  house  in  question;  he  guessed  that  it  was 
about  a  Tueklay  or  a  Wednesday  that  he  removed,  but  he  had  no  recollection 
which.     It  appeared  that  Bradfield's  letter  related  to  the  first  house  only. 

Ruudlj  Serjt.  This  evidence  does  not  supply  the  deficiency.  According  to 
the  man's  statement  it  is  a  guess  whether  it  was  Tuesday  or  Wednesday. 

TiNDAL,  C.  J.  It  seems  to  me  that  there  is  nothing  to  leave  to  the  Jury; 
but  I  will  ti^e  any  evidence  which  the  pkintiff  has  to  offer. 

Wilde,  Serjt.,  for  the  plaintiff,  said  that  he  did  not  think  that  the  evidence 
could  be  carried  any  farther. 

TiNDAL,  G.  J.    Then  the  plaintiff  must  be  called.  Nonsuit. 

WUde,  Serjt.,  and  KeUy,  for  the  plaintiff. 

BusteH,  Serjt.,  for  tho  defendant. 

[Attorneys — Fklder  and  Cm.] 
See  the  case  of  Doe  dem.  Campbell  v.  Scott,  4  Moore  &  Payae,  20. 


*69]  THWAITES  v.  SAINSBURT.    June  18. 

Practice. — The  plaintiff's  coansel  has  a  right  to  begin  and  state  the  facts,  although  by  a 
rnle  of  Court  the  defendant  is  under  obligation  to  admit  the  plaintiff's  case. 

Assumpsit  for  goods  sold  and  delivered. 

By  a  rule  of  Court,  obtained  by  consent,  it  was  ordered  that  the  defendant 
shoald  admit  the  plaintiff's  case. 

Manning  having  opened  the  pleadiuffs— 

SpankUy  Serjt.,  for  the  defendant,  claimed  the  right  to  begin. 

Bompas,  Serjt.,  for  the  plaintiff  resisted  it. 

TiNDAL,  C.  J.  I  am  of  opiidon  that  the  plaintiff's  counsel  has  a  right  to  be- 
fpn  and  state  the  case.  It  is  not  like  the  case  of  an  issue,  proof  of  the  affinna- 
tive  of  which  lies  on  the  defendant. 

Bompagy  Serjt.,  and  Manning,  for  the  plaintiff. 

Spankie  and  Andrewn,  Seijts.,  for  the  defendant. 

[Attoraeys— S0M  and  6^.,  and  Hartley,^ 
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As  to  the  right  to  begin,  see  the  CAses  of  Rex  v.  Testes,  Vol.  1  of  these  Reports,  p.  323; 
Cooper  V.  Wakley,  Vol.  3,  p.  474 ;  Cotton  v.  James,  lb.  p.  505 ;  Curtis  v.  Wheeler,  Vol.  4, 
p.  196 ;  Williams  v.  Thomas,  lb.  234 ;  and  Tnrberyille  v,  Patrick,  lb.  557 ;  and  the  easei 
respectiyely  there  referred  to. 


DAYIES  and  Others  v.  HALTON.     June  21. 

Semble,  that  there  is  not  any  custom  in  the  doth  trade,  by  which  a  tailor,  who  receixes 
cloth  from  a  clothier  which  he  does  not  approve,  is  boand  to  pay  for  it,  if,  when  sent 
back,  it  does  not  reach  the  seller,  unless  he  shews  that  he  has  delivered  it  to  the  sdleri 
order  in  wrilmg, 

A88UMP6IT  for  goods  sold  and  delivered.  Pleas — non  aflsompdt^  tender,  sad 
set  off. 

'"The  plaintiffs  were  clothiers  in  Gloacestershire,  and  the  defendant  a  .^^ 
tailor  in  London.  ^  ' 

There  was  a  dispute  between  the  defendant  and  the  London  agents  of  the 
plaintiffs  as  to  two  ends  of  cloth,  which  the  defendant  had  delivered  without  anj 
written  order  to  a  person,  who,  it  was  alleged,  was  in  the  employ  of  those  agente, 
and  who  had  pawned  the  cloth  instead  of  carrying  it  to  them.  There  was  eoD- 
tradictory  evidence  as  to  the  employment;  but  it  was  insisted  on  the  part  of  the 
plaintiffs,  that  there  was  a  custom  in  the  trade  never  to  return  goods  without  a 
written  order  from  the  party  who  had  sent  them  in.  To  prove  this  three  vit- 
nesses  were  called ;  two  of  them  said,  that  it  was  always  the  custom  for  a  vrit- 
ten  order  to  be  given ;  and  the  third  stated,  that  it  was  the  practice  of  the  pkis- 
tiff 's  agents,  and  of  another  house  in  the  trade,  but  he  did  not  know  whether 
it  was  of  any  more. 

StarkSf  Seijt.,  for  the  defendant. — ^The  custom  is  not  proved.  If  it  wts  the 
practice  of  the  agent's  house,  there  is  no  evidence  that  it  was  commuDicated  to 
the  defendant.  It  is  the  tradesman's  duty,  if  there  be  a  particular  practioe,  to 
commanicate  it.  There  does  not  appsar  to  have  been  any  previous  dealing  be- 
tween the  parties  from  which  it  might  be  known.  Then,  if  the  practice  is  re- 
lied on  as  amounting  to  a  general  custom  of  the  trade,  it  is  absurd.  Is  it  to  be 
argued  that  goods  are  never  to  be  returned  without  a  written  order?  Trade 
cannot  be  carried  on  if  such  is  to  be  the  rule. 

On  the  part  of  the  defendant  much  evidence  was  given  as  to  the  tLgeocj  of 
the  person  to  whom  the  two  ends  of  cloth  were  delivered;  and  a  witness  in  the 
trade  proved  that,  in  cases  where  he  knew  the  porter,  he  had  delivered  baek 
goods  without  any  written  order. 

The  question  in  the  cause  was  at  last  narrowed  to  the  point  as  to  the  tvo 
ends — and 

♦TiNDAL,  C.  J.,  left  it  to  the  Jury  to  say,  first,  when  they  were  ddiv-  ^r;\ 
ered  back ;  and  secondly,  whether  they  were  delivered  to  a  duly  authorized  *- 
agent. 

The  Jury  found  for  the  defendant,  thereby  establishing  the  agency,  and  <^ 
course  negativing  the  existence  of  the  custom  relied  upon  by  the  plainti^* 
TFi/c/e,  Sorjt.,  and  Steery  for  the  plaintiffs. 

Storks,  Serjt.,  and  Thesiger,  for  the  defendant. 

[AttomejB — Tkorf^ury  and  Locke.'} 

See  as  to  the  customs  of  trade,  Ac,  Wood  «.  Wood,  Vol.  1  of  these  Reports,  p.  59; 
Sawell  V.  Corp,  lb.  392 ;  Hogarth  v.  Jackson,  Vol.  2,  p.  595;  Handaysyde  v.  Wilson,  Vol. 
3,  p.  528  \  and  Bleaden  o.  Hancock,  Vol.  4,  p.  152. 
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PINK  V.  SOUDAMORE,  HICKS,  and  SLEIGH.    June  22. 

If  a  builder  do  work  at  an  intended  hospital  on  the  order  of  the  physician  and  snrgeon, 
they  being  announced  to  deliver  lectures  there,  and  being  members  of  the  prorisionid 
cominitteei  snch  builder  is  not  bound  to  look  solely  to  the  funds  of  the  hospital  for  pay- 
ment, but  may  sue  the  persons  who  gave  the  orders,  unless  he  was  distinctly  informed 
that  the  dealing  was  to  be  on  the  terms  of  looking  for  payment  to  the  funds  of  the 
hospital  only. 

Assumpsit  for  bander's  work  done  at  a  projected  hospital,  called  '^  The  West- 
em  Hospital.''  The  defendant  Hicks  pleaded  the  general  issuC;  and  the  other 
defendants  suffered  judgment  by  default. 

It  appeared  that  Mr.  Sleigh,  one  of  the  defendants,  had  projected  the  hospital 
as  a  charitable  institution,  at  which  the  other  defendants  were  to  be  physician 
and  surgeon,  and  to  deliver  lectures.  To  shew  a  joint  liability  to  the  present 
demand,  workmen  were  called,  who  proved  that  all  the  three  defendants  con- 
sulted together,  and  gave  directions  to  the  workmen  as  to  various  things  for  the 
accommodation  of  the  patients ;  and  that,  by  the  permission  of  the  provisional 
committee,  the  defendant  Hicks  had  drawn  checks  for  some  medicines  for  the 
*7f2 1  P^^^^^^  ^^  ^^®  hospital,  *and  also  a  check  for  10/.,  the  proceeds  of  which 
-■  had  been  paid  to  the  plaintiff.  All  the  defendants  were  members  of  the 
proviaonal  committee  for  managing  the  intended  hospital. 

Spankie,  Seijt.,  for  the  defendant  Hicks.     U  persons  engage  in  a  commercial 
speculation,  it  may  be  inferred  that  the  parties  who  are  to  participate  in  the 
profits  are  to  be  liable  for  the  expenses ;  but,  in  a  work  of  charity,  it  is  deary 
that  the  parties,  if  medical  men,  devote  their  time,  and  if  not  so  their  subscrip- 
tions to  the  charities;  but  no  one  is  deceived;  the  persons  who  deal  with  them 
knowing  that  they  look  for  payment  to  the  sums  subscribed.    The  defendants, 
it  is  true,  gave  directions  as  to  the  accommodation  of  the  patients;  that  was 
mere  advice,  but  no  order.     This  is  not  like  the  case  of  a  person  giving  diree- 
lions  about  the  house  he  is  himself  to  inhabit.     If  a  seaman  came  on  board  a 
ship,  and,  seing  any  thing  that  he  did  not  approve  of,  were  to  say,  pull  down 
that  bulk  head,  would  that  make  him  liable  to  the  ship  builder  ?    In  the  build- 
ing of  this  Court  my  learned  brother  and  myself  suggested  many  alterations, 
bat  no  one  ever  thought  of  making  us  liable  to  pay  for  it.     Could  it  be  sup- 
posed that  the  plaintiff  worked  at  the  hospital  on  the  credit  of  the  physician  and 
the  surgeon.    It  is  known  that  the  committee  of  a  charitable  institution  are  con- 
stituted to  take  care  of  the  funds  subscribed,  and  not  to  be  liable  to  the  trades- 
men.    Committees  of  trading  companies  act  for  gain,  but  the  committees  of 
charitable  institutions  do  not.    That,  therefore,  excludes  the  inference  that  thines 
are  done  on  their  credit :  the  inference  that  arises  where  the  parties  act  for  gain 
being  excluded. 

TiNBAL,  C.  J.,  (in  summing  up.)  The  question  here  is,  whether  there  was 
any  contract  by  all  these  three  defendants.  Where  no  one  is  present  at  the 
making  of  any  contract,  and  there  is  no  correspondence,  a  Jury  must  look  at 
tyo^  the  facts,  to  see  who  the  contractors  are;  and  they  must  '*'look  at  the  acts 
-'  of  the  parties  while  the  work  is  goine  on.  The  plaintiff  relies  on  the  fact 
of  the  defendants  giving  orders ;  and  he  ako  says,  that  if  there  was  any  profit, 
the  defendants  were  jointly  to  derive  it,  as  they  were  to  give  lectures  ;.  and  it  is 
shewn  that  Mr.  Hicks  made  a  payment  for  part  of  the  plaintiff's  claim.  On  the 
part  of  Mr.  Hicks  it  is  contended,  that  the  design  originated  with  Mr.  Sleigh ; 
and  that  all  that  Mr.  Hicks  did  was  as  a  surgeon,  to  carry  on  the  objects  of  the 
hospital.  The  defendants,  no  doubt,  thought  the  funds  of  the  hospital  would 
he  sufficient  to  exonerate  them,  but  still  the  tradesmen  are  not  bound  by  that, 
unless  they  were  distinctly  told  that  they  were  to  deal  on  the  terms  of  looking 
to  the  hospital  only.  Verdict  for  the  plaintiff. 


460  Hewitt  v.  Rggott.    T.  T.  1831.  [73 

WUde  and  Jonesj  Seijts.,  and  R.  V.  Ricluirdsy  for  the  plaintiff. 
Spankie  and  Storks,  Serjts.^  and  Godson^  for  the  defendant  Hicks. 

[Attorneys— 5A«l«r  and  Bill.} 

See  the  case  of  Glencster  v.  Honter,  ante,  p.  62. 


COLLIER,  M.  D.,  v.  SIMPSON.    June  23. 

Slander. — ^The  words  imputed  the  prescribing  of  medicines  in  improper  doses,  and  the 
defendant  justified : — ^Held,  that  medical  books,  which  were  stated  by  the  medical  vii- 
nesses  to  be  works  of  medical  authority,  could  not  be  put  in,  to  shew  that  such  doses 
were  sanctioned;  but,  that  the  medical  witnesses  might  be  asked  their  judgment  uui 
the  grounds  of  it,  which  might  in  some  degree  be  founded  on  these  books  as  a  part  of 
their  general  knowledge. 

Slander.  The  declatafion  stated,  that  the  plamtiff  was  a  physician,  and 
that  the  defendant  spoke  certain  words,  impnting  that  the  plaintiff"  had  nre- 
Boribed  improper  medicines  for  a  child.  Pleas— Oeneral  issue,  and  several  piesi 
of  justification,  stating  that  the  plaintiff  prescribed  corrosive  sublimate  in  too 
large  doses.     Replication— de  injurift. 

It  appeared  that  the  complaint  under  which  the  child  laboured  was  water  o& 
the  brain. 

*  WtldSf  Seijt.,  proposed  to  shew  that  the  prescriptions  were  proper,    r^i 
and  the  doses  not  too  Urge ;  and  wished  to  put  in  medical  books  of    '>  ' 
authority,  to  shew  what  was  the  received  opinion  in  the  medical  profession. 

TiNDAL,  G.  J.     I  think  I  cannot  reoeive  medical  books. 

Wightman.  When  foreign  laws  are  to  be  proved,  it  frequentlj  happens  that 
a  witness  produces  a  foreign  law,  and  states  it  to  be  a  book  of  authoritv. 

TiNDAL,  C.  J.  Physic  depends  more  on  practice  than  law.  I  think  joo 
may  ask  a  witness,  whether^  in  the  course  of  ms  reading,  he  has  found  this  hid 
down. 

Sir  H.  Halford,  the  President  of  the  College  of  Physicians,  was  called.  He 
stated  that  he  considered  the  medicine  proper,  and  that  it  was  sanctioned  bj 
books  of  authority.  He  stated  that  the  writings  of  Dr.  Merriman  and  Sir  Astkj 
Cooper  were  considered  of  authority  in  the  medical  profession. 

Bompas^  Serjt.  I  submit  that  medical  books  cannot  be  cited — ^more  espe- 
cially tnose  of  living  authors.  Sir  Astley  Cooper  and  Dr.  Merriman  migbt  be 
called. 

WUcU,  Serjt.  I  wish  to  shew  that  these  books  are  acted  upon  by  perBons  in 
the  medical  profession. 

TiNDAL,  C.  J.  I  do  not  think  that  the  books  themselves  can  be  read ;  bat 
I  do  not  see  any  objection  to  your  asking  Sir  Henry  Halford  his  judgment,  and 
the  grounds  of  it,  which  may  be,  in  some  degree,  founded  on  books,  as  a  part 
of  his  general  knowledge. 

Verdict  for  the  plaintiff — ^Damages,  40a. 

*  TTiWe,  Serjt.,  and  Wtghtman,  for  the  plaintiff.  ^^5 
Bompcu,  Serjt.,  and  Kelly,  for  the  defendant.  ^ 

[Attorneys— JfaeyA«i0  ^  Co,,  and  Lamdale.] 


HEWITT  V,  PIGGOTT,  Esq.    June  23. 

A.  brought  an  action  against  the  Sheriff  for  a  false  return  of  nulla  bona  to  a  fiera  &cU9 
issued  against  the  goods  of  B.    B.  had  filed  a  bill  of  discorery  against  A.,  on  whicb 
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there  had  heen  a  decree  or  order,  that  A.  shonld  bring  into  the  Court  of  Ghanceiy  all 
letters  written  by  B.  or  any  other  person  to  him  respecting  the  originid  debt.  A., 
under  this  decree  or  order,  brought  in  various  letters : — Held,  that  none  of  them  could 
be  read  in  evidence  on  the  part  of  the  defendant  in  the  present  action,  without  first 
putting  in  Uie  bill  and  answer. 

Action  against  the  Sheriff  of  Somersetshire  for  a  false  retam  of  nulla  bona 
to  a  writ  of  fi.  fa.,  issued  upon  a  judgment  obtained  in  Easter  Term^  1828| 
against  the  Earl  of  Egmont,  upon  a  bond  debt  for  4000^. 

The  defence  was,  that  in  1824  the  whole  of  the  property  of  the  noble  Earl 
was  convejed  to  trustees  for  the  benefit  of  creditors ;  and,  that  although  the 
plaintiff  had  not  in  fact  executed  the  deed,  his  debt,  upon  which  the  judgment 
was  obtained,  was  inserted  with  the  others  in  the  deed ;  that  he  was  fully  ac- 
quainted with  this  arrangement  at  the  time,  and  had  requested,  that  payment 
might  be  made  out  of  the  trust  funds  of  a  bill  of  exchange  drawn  by  him  upon 
the  Earl  of  Egmont  for  300/.,  and  had  written  various  letters  expressing  his 
wish  to  have  debentures  for  his  debt  like  the  other  creditors,  according  to  the 
provisions  of  the  deed. 

It  i^peared  that  a  bill  of  discovery  had  been  filed  in  Chancery,  on  the  part 
of  the  Earl,  against  the  plaintiff  Hewitt,  and  that  his  answer  contained  a  sche- 
dule of  letters  in  his  possession  from  the  Earl  and  other  persons  relating  to 
these  transactions.  An  order  or  decree  was  subsequently  made  in  the  suit, 
requiring  the  present  plaintiff  to  bring  all  the  said  letters,  papers,  &c.,  mention- 
ed in  his  answer,  into  the  proper  office  of  the  Court,  to  be  deposited  there. 

Wilde,  Serjt.,  for  the  defendant  proposed  to  put  in  this  order,  with  a  view  to 
^^c-t  introduce  a  letter  written  to  the  ^present  plaintiff,  which  had  been  so 
'  ^  deposited  by  the  plaintiff  under  it. 
Crou,  Serjt.,  objected,  that  to  make  any  part  of  the  proceedings  in  equity 
evidence  in  this  cause,  the  bill  and  answer  must  be  put  in,  upon  which  the 
Older  in  question  was  founded  ^  and  that  it  was  not  competent  to  the  defendant 
to  select  a  particular  document,  which  might  bear  a  very  different  interpretation 
from  its  prima  facie  import,  when  explained  by  the  other  part  of  the  proceedings 
to  which  it  related. 

TiNDAi.,  C.  J.  The  object  of  putting  in  this  order  is  merely  to  introduce  a 
letter  which  it  is  alleged  the  plaintiff  produced  from  his  own  custody,  and  placed 
in  the  Six  Clerks'  Office.  I  think  the  order  is  admissible  of  itself,  being  an  act 
of  the  Court,  not  affecting  the  rights  of  either  of  the  parties }  but  it  is  another 
question  whether  the  letter  can  be  given  in  evidence. 
The  order  was  then  read. 

A  clerk  from  the  Six  Clerks'  Office  then  produced  several  bundles  of  letters 
and  papers  as  having  been  deposited  there  under  the  said  order,  from  among 
which  the  letter  in  question  was  taken. 

Cro98,  Seijt.,  objected  to  its  being  read,  unless  the  bill  and  answer,  of  which 
this  letter  was  in  fact  made  a  part,  either  by  being  set  out  in  the  answer,  or 
being  therein  referred  to  and  described,  were  also  read.  It  might  be  the  fact^ 
that  the  present  plaintiff  had,  in  his  answer  in  Chancery,  given  such  explana- 
tions with  respect  to  the  letter,  as  would  destroy  or  materially  alter  the  effect 
for  which  it  was  attempted  to  give  it  in  evidence  on  the  other  side. 
^^^  WUde,  Serjt.     The  letter  is  not  written  by  the  present  ^plaintiff,  and, 

'-'  therefore,  it  cannot  be  made  evidence  against  him  in  the  ordinary  way, 
by  proof  of  the  handwriting.  But  it  appears,  by  the  order,  that  it  has  been  in 
big  possession  for  a  considerable  time,  and  it  may  be  inferred  that  he  is  not  only 
well  acqmunted  with  its  contents,  but  has  acted  upon  it.  He  will  have  fuU 
opportunity  of  giving  any  fair  and  legitimate  explanation  of  its  contents  here, 
which  he  may  have  given  in  his  answer  in  Chancery;  and  the  defendant  ought 
not  to  be  required  to  put  in  the  whole  proceedings,  by  which  he  would  probably 
have  to  produce  as  his  evidence  the  partial  statements  of  the  plaintiff  in  his  own 
favour,  which  have  nothing  to  support  them. 
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TiNDAL,  C.  J. — ^The  letter  cannot  contain  anj  statement  made  by  the  pre- 
sent plaintiff  himself  at  the  time  it  was  written,  because  it  is  a  letter  written 
and  sent  to  him.  It  is  not  proposed  to  put  in  with  it  any  letter  in  reply,  writ- 
ten by  the  present  plaintiff;  but,  it  may  be  that  his  answer  in  Chancery  con- 
tains such  a  contradiction  or  explanation  of  any  parts  of  the  letter  which  may 
seem  to  bear  against  his  right  to  recover  in  this  action,  as  wiU  at  onoe  whoUj 
neutralize  its  effect.  I  thinl:^  therefore,  that  the  letter  is  inadmissible  without 
the  bill  and  answer. 

The  letter  was  not  read.  Verdict  for  the  defendant. 

WUde  and  Jones,  Serjts.,  and  FoUet,  for  the  plaintiff. 

Cross,  Spankie,  and  Andrews^  Serjts.,  and  Steer  for  the  defendant 

[Attorneys— Fifw  4-  A.,  and  R,  IKtt.] 
See  the  case  of  Fairlie  v.  Denton,  YoL  3  of  these  Reports,  p.  103. 


*  Adjourned  Sittings  in  London  after  Ti^inity  Term,    [*TS 

1831. 


BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


BUDD  V.  FAIRMANER.    July  2. 


A  receipt  on  the  sale  of  a  colt  contained  the  following  words  after  the  date,  name,  lod 
sanii  "for  a  grey  four  years  old  colt,  warranted  sound  in  every  respect :"— Held,  itut 
such  part  as  related  to  the  age  was  a  representation  only,  and  not  a  warranty. 

The  declaration  stated,  that  in  consideration  that  the  plaintiff  would  deliTer 
to  the  defendant  a  certain  mare,  and  also  pay  him  lOZ.  in  exchange  for  a  certain 
colt,  the  defendant  undertook,  and  then  and  there  faithfully  promised  ^attk* 
said  coU  was  then  and  there  a  /our  years  old  colt.  It  then  averred  that  tk; 
plaintiff  delivered  the  mare  and  paid  the  lOZ.,  <<  yet  the  said  defendant  cmtn^- 
ing  and  fraudulently  intending  to  injure  the  said  plaintiff,  did  not  perfom  or 
re^d  his  said  promise  and  undertaking,  but  thereby  craftily  and  gubtillv  (^^ 
oeived  the  said  plaintiff  in  this,  (to  wit)  that  the  said  colt,  at  the  time  of  the 
making  of  the  said  promise  and  undertaking  of  the  said  defendant  as  aforesaid. 
was  not  a  four  years  old  colt,  but  on  the  contrary  thereof  was  much  less  thafl  a 
four  years  old  colt,  (to  mi)  a  three  years  old  colt,  whereby  the  said  colt  becanje 
and  was  of  no  use  to  the  plaintiff,"  and  whereby  also  the  said  plaintiff  "was pni 
to  great  charges  and  expenses  in  feeding,  keeping,  and  taking  care  of  it,"  fc- 

The  action  was  brought  to  recover  the  expense  of  keeping  the  colt  mentooiiw 
in  the  declaration  for  a  year,  it  being  contended,  on  the  part  of  the  plaintin, 
that  the  defendant  warranted  the  colt  to  be,  at  the  time  of  the  bargain  for  i^^ 


\    v'  ^^"  °^^'  whereas,  in  point  of  fact,  it  was  only  a  three  years  old.  TTiffl 
the  bargain  was  made,  the  following  receipt  was  signed  by  the  defendant— 

"Received,  August  4th,  1830,  of  Mr.  Budd,  ten  pounds  for  a  grey  four 
y^"  old  colt,  warranted  sound  in  every  respect.  John  Fairmaner." 

,    V?°^  *^®  evidence  of  several  veterinary  surgeons  it  appeared,  that,  on  r  $79 
the  4th  of  August,  1830,  when  the  colt  was  sold  it  was  only  three  years  ^ 
old,  and  could  not  be  strictly  called  a  four  years  old  till  the  1st  of  May,  1831; 
but  they  admitted  on  cross-examination,  that  by  four  years  old  was  sometimfj 
meant  three  off  or  rising  four,  and  sometimes  four  off  or  rising  five.    They  m 
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ilso,  that  till  it  was  actually  four  years  old,  it  was  not  suitable  for  a  carriage 
hoTse,  as  which  it  appeared  the  plaintiff  meant  to  use  it. 

Andrews,  Serjt.,  for  the  defendant,  contended  that  the  plaintiff  must  be  non- 
Bulled,  as  there  was  no  evidence  of  any  warranty  that  the  colt  was  a  four  years 
old  colt :  the  warranty,  according  to  the  terms  of  the  receipt,  being  confined  to 
the  soundness ;  and  the  other  part  being  description  only.  He  referred  to  Bich- 
ardson  v.  Brown. (a) 

WQdty  Seijt.,  for  the  plaintiff. — ^The  case  of  Bichardson  v.  Brown  is  dis- 
tinguishable from  the  present,  as  there  the  warranty  was  separate  from  the 
rest  of  tbe  contract.  There  are  numerous  cases  which  shew  that  where  a 
man  sells  an  arUcle  of  a  given  description,  he  warrants  it  to  be  of  that  descrip- 
tion.(6) 

TiNDAL,  C.  J. — ^I  am  of  opinion  that  the  first  part  of  the  receipt  contains  a 
representation,  and  that  the  latter  part  a  warranty.  In  the  case  of  a  represen- 
'ition,  to  render  liable  the  party  making  it,  the  &cts  stated  must  be  untrue  to  . 
his  knowledge;  but  in  the  case  of  a  warranty,  he  is  liable  whether  they  are 
*S01  ^^^^^  ^^^  knowledge  or  not.(c)  The  plaintiff  *has  not  made  out  his 
^    case  as  stated  in  the  declaration,  and  therefore  he  must  be  called. 

Nonsuit. 

Wilde  and  Spankie,  Seijts.,  and  Keily,  for  the  plaintiff. 

Andrews  and  RusseU,  Serjts.,  and  Urle,  for  the  defendant. 

[Attorneys— i^ZvM^er  j-  TT.,  and  D.  WiUou^hbjf,'] 

In  the  ensuing  Michaelmas  Term,  Wildej  Serjt.,  obtained  a  rule  nisi  for  set- 
ting aside  the  nonsuit.  He  cited  on  the  motion  tbe  cases  of  (jardner  v.  Gray  ;(<Q 
Bridge  V.  Wain  ;(e)  and  Yeates  v,  Pim.(/) 

On  a  subsequent  day  in  the  term,  Andrews,  Serjt.,  shewed  cause. — ^The  non- 
suit was  right.  The  language  of  the  receipt  is  decisive,  it  warrants  the  sound- 
ness only.  In  moving  for  this  rule  it  was  argued,  that  every  representation 
^n^  ^  amounts  to  a  warranty.  But  the  cases  cited  do  not  *bear  out  that  posi- 
•I  tion.  As  to  Ghtrdner  v.  Gray,  that  was  the  case  of  waste  silk  in  a  sale 
note,  which  turned  out  not  to  be  marketable ;  and  it  was  held  that  it  ought  to 
have  been.  With  respect  to  Bridge  v.  Wain,  the  case  of  the  scarlet  cuttings, 
the  cuttines  differed  much,  some  beinff  marketable  and  others  not,  and  a  war- 
ranty of  Uieir  being  marketable  was  implied.  In  the  case  of  Yeates  v,  Fim, 
which  related  to  pnme  singed  bacon,  it  was  only  held  that  no  custom  of  trade 
could  be  set  up  in  contradiction  of  a  written  description.  But  this  case  turns 
upon  the  words  of  the  receipt.    Bichardson  v.  Brown  is  in  point,  in  our  favour. 

[a)  1  Bing.  344;  and  S  J.  B.  Moore,  338.  The  words  relied  upon  in  that  case  were 
''To  be  sold,  a  black  gelding  five  years  old,  has  been  constantly  driven  in  the  plough — 
Warranted."    And  it  was  held  that  the  warranty  was  only  of  soundness. 

(6)  Vide  the  cases  referred  to  in  the  argument  in  banc. 

it)  Vide  Salmon  v.  Ward,  Vol.  2  of  these  Reports,  p.  211. 

(d)  4  Camp.  144.  That  case  decides,  that  where,  before  or  at  the  time  of  sale,  a  spe- 
cimen of  the  goods  is  exhibited  to  the  bayer,  if  there  be  a  written  contract,  which  mei^y 
describes  the  goods  as  of  a  particular  denomination,  this  is  not  a  sale  by  sample ;  bat 
there  is  an  implied  warranty  that  the  goods  shall  be  of  a  merchantable  quality  of  the 
denomination  mentioned  in  the  contract. 

(<)  1  Stark.  N.  P.  C.  604.  That  case  decided  that  where  goods  were  described  in  the 
mvoice  as  scarlet  cuttings,  a  warranty  was  to  be  inferred  that  they  answered  the  known 
mercantile  description  of  scarlet  cuttings. 

(/)  2  Marsh.  141 ;  6  Taunt  446 ;  Holt,  96.  That  case  decides  that  an  nsage  of  trade 
CAimot  be  set  up  in  contravention  of  an  express  contract.  It  was  a  case  in  which  A. 
Agreed  to  sell  to  B.  a  quantity  of  prime  singed  bacon,  which  B.  weighed  and  examined 
uid  paid  for  by  a  biU  at  two  months,  but  before  the  bill  became  due,  he  gave  notice  to  A. 
that  the  bacon  did  not  answer  the  contract.  And  it  was  held  that  B.  could  not  give  in 
evidence  a  custom  that  the  buyer  was  bound  to  reject  the  contract,  if  at  all,  at  the  time  of 
ttaminiug  the  goods. 
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There  was  also  a  case  of  Dickinson  v.  Oapp,  tried  in  the  Common  Pleas,  at  the 
adjourned  sittings  in  London  after  Hilary  Term,  1821,  in  which  the  receipt 
given  was  in  these  words, :  "  Septemher  7th,  1820,  Received  of  Robert  Dickin- 
son 100^.  for  a  bay  gelding,  got  by  Cheshire  Cheese,  and  warranted  sound/' 
According  to  the  evidence,  it  appeal  that  the  gelding  was  not  got  by  Cheshire 
Cheese,  but  the  defendant  believed  that  it  had  oeen.  Dallas,  G.  J.,  held  that 
it  was  a  representation  merely,  and  that  the  warranty  was  confined  to  the  sound- 
ness. That  case  is  precisely  in  point  with  the  present.  The  case  of  Jendwine  v. 
Slade,(a)  and  Williamson  v.  Allison,  2  East,  446,  go  to  shew  that  a  representation 
does  not  bind,  unless  it  is  known  to  be  false.  With  respect  to  the  colt's  being 
useful  or  not,  that  was  a  matter  which  both  parties  could  judge  of. 

Alderson,  J.  Where  a  vessel  was  sold  as  a  copper  fastened  vessel,  to  be 
taken  with  all  fiiults,  and  it  turned  out  not  to  be  copper  fastened,  it  was  held 
that  the  warranty  was  broken. 

AndretcBy  Seijt.    The  written  receipt  shows  clearly  what  the  intention  was. 

*Ru$MeUf  Serjt.,  on  the  same  side.  The  cases  of  Gardiner  v.  Gray,  ^  ^g^ 
and  Yeates  v.  Pim,  were  cases  of  a  general  contract  to  supply  an  article  ^ 
of  a  given  description ;  and  it  was  held,  that  the  article  supplied  must  answer 
that  description.  Those  decisions  only  show  that  a  purchaser  is  entitled  to  an 
article  which  is  saleable  in  the  market,  according  to  the  description  given.  But  in 
this  case  there  is  an  express  warranty  as  to  the  part  intended  to  be  warranted. 
The  principle  to  be  extracted  from  Dunlop  v,  Waugh(6)  and  Jendwine  v,  Slade, 
as  applicable  to  this  case,  is,  that  what  a  man  says  about  the  age  of  a  horse  at 
the  time  of  the  sale,  may  be  information  given  according  to  his  belief  only. 
The  receipt  shows  the  warranty  to  be  confined  to  soundness.  According  to  the 
evidence  of  Mr.  Sewell,  at  the  trial,  it  appears  that  the  phrase  "  four  years  old" 
varies  in  its  meanmg. 

Alderson,  J.  Unless  it  were  sold  on  its  birth  day  it  never  could  be  sold  as 
exactly  four  years  old. 

Wilde,  Serjt.,  in  support  of  the  rule.     I  mean  to  contend,  that  this  is  a  war- 
ranty that  the  colt  was  a  grey  four  years  old  colt.     If  a  man  seUs  a  horse  as  an 
entire  horse,  or  as  a  mare  or  gelding,  has  not  the  purchaser  a  richt  to  claim  a 
horse  answering  the  description  f    The  colt  was  bought  to  match,  and  it  was 
bought  also  for  use.     Now,  if  it  was  not  grey  it  would  not  match,  and  if  it  was 
not  four  years  old,  it  was  too  young  for  use.     Supposing  it  to  be  a  running 
horse,  the  age  would  be  of  importance.     If  the  word  '<  warranted"  was  not  used, 
would  not  the  description  amount  to  a  warranty  ?    No  particular  words  are 
necessary  to  constitute  a  warranty.     The  cases  as  to  scarlet  cuttings  and  waste 
silk  were  cited,  not  to  show  that  the  things  must  be  ^marketable,  but   |.  ^ 
that  they  must  answer  their  description.     The  words  ^'Riga  hemp"  and   '- 
^<  Prime  yeUow  Dantzic  tallow,"  have  been  held  to  amount  to  a  warranty.  Wbat 
would  otherwise  amount  to  a  warrantv  may  be  cut  down  by  something  sab- 
sequent;  but  it  must  be  something  relating  to  the  same  matter  and  not  to  a 
whoUy  different  matter.    Where  words  amount  to  a  warranty,  and  afterwards 
there  is  an  express  warranty,  the  implied  warranty  will  not  be  cut  down  thereby. 
Selling  a  thing  as  of  a  ffiven  description,  is  a  warranty  that  it  is  of  that  descrip- 
tion.    If  a  horse  is  sold  as  <<  a  perfect  horse,  warranted  sound,"  because  he  is 
warranted  sound  he  is  not  to  be  the  less  a  perfect  horse.    The  description  in  this 
case  is  of  a  four  years  old  colt;  and  the  mention  of  the  age  at  all  shows  that  it 
was  material.     With  respect  to  ships,  if  a  ship  be  stated  to  be  '^American,''  or 
<'  copper  fastened,"  that  description  will  not  be  affected  by  a  subsequent  wbi- 

(a)  2  Esp.  572.  That  case  decides,  that  the  putting  down  the  name  of  an  old  aitistin 
a  catalogae  as  the  painter  of  a  particalar  picture,  is  not  snch  a  warranty  as  wiU  subject 
the  seller  to  an  action. 

(6)  Peake,  K.  P.  C.  123.  That  case  decides,  that  "  it  is  not  a  warranty  to  sell  a  horse 
as  of  the  age  stated  in  a  written  pedigree,  if  at  the  time  the  seller  declared  that  he  knev 
nothing  of  the  horse's  age,  but  what  he  learned  from  the  written  pedigree." 
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ranty  to  mil  before  a  men  day.    The  word  ''  Amerioan''  might  imply  a  war- 
ranty of  neutrality,  and  ao  become  material. 

AldsrsoNi  J.  A  warranty  mast  be  complied  with,  whether  it  is  material  or 
not;  bat  it  is  otherwise  aa  to  a  representation. 

Wtide,  Seijt.  The  ease  of  Sheperd  v.  Kain,(a)  ia  important  in  my  favour^ 
for  there  a  ship  was  sold  ''as  a  copper-fastened  vessel/'  hut  it  was  to  he  taken 
tcith  cUl/atUts;  and  yet  it  was  held  that  the  purchaser  had  a  right,  under  those 
words,  to  have  a  vessel  entirely  copper  fastened. 

*84  1  *»S^nkie,  Serjt.,  on  the  same  side. — ^If  there  had  been  no  warranty 
-^  added,  the  words,  ''  a  grey  four-years  old  colt,"  would  have  been  dearly 
4  warranty.  The  maxim,  "  expresaum/acit  cessare  tacttum,"  applies  only  where 
both  warranties  are  of  the  same  matter.  But  warranties  are  divisible ;  and  in 
this  case  there  Is  a  division  between  the  express  and  the  implied  warranties. 
The  case  of  Gray  v.  Cox(&)  is  also  in  point. 

TiNDAL,  C.  J.  In  this  case  there  is  a  written  instrument  to  show  the  con- 
tract. We  are  to  interpret  according  to  the  proper  construction  from  the  face 
of  the  instrument;  and  it  appears  to  me  that  the  intention  was  to  confine  the 
warranty  to  the  soundness;  and  that  what  precedes  the  warranty  is  a  description 
•>r  representation  only.  What  a  man  warrants,  he  must  make  good,  whether  he 
knew  the  fact  or  not.  But  for  what  he  represents,  if  there  is  a  latent  defect, 
and  he  acts  bona  fide,  he  is  not  answerable.  In  the  case  of  Parkinson  v.  Lce,(«') 
Mr.  Justice  Lawrence  draws  the  distinction  between  a  warranty  and  a  repre- 
sentation. In  the  present  case,  as  it  appears  to  me,  the  purchaser  takes  a  war- 
ranty as  to  the  soundness,  and  takes  the  age  upon  representation.  As  to  the 
merits,  there  is  different  evidence  with  respect  to  the  meaning  of  the  term  "four 
years  old,"  it  being  in  some  cases  rising  four,  and  in  others  /our  off.  1  use 
^^",    this  fact  for  the  purpose  of  showing  *that  the  terms  may  have  a  varying 

'''^-l  construction;  and,  therefore,  one  part  may  be  warranted,  and  the  other 
not.  The  case  of  Browning  v.  Wright,  2  Bos.  k  Pul.  13,  shows  the  limitation 
<>f  an  express  warranty.  Shepherd  v.  Kain  was  decided  on  the  ground  that 
'here  was  not  any  express  warranty.  Richardson  v.  Brown,  and  Dickinson  v. 
<rapp,  are  directly  in  point.     I  am  of  opinion  that  the  rule  must  be  discharged. 

Uaseles,  J.,  concurred. 

BosANQUET,  J.  We  must  construe  this  instrument  according  to  the  inten- 
tioD  of  the  parties.  Where  a  party  sells  by  a  sale  note,  he  must  sell  such  an 
article  as  the  sale  note  expresses.  So  in  a  policy,  the  introduction  in  the  mar- 
^nn  of  the  word  "  American,''  or  "  neutral,"  may  mean  that  it  is  intended  to  war- 
mot  those  facts.  What  is  the  instrument  in  question?  It  is  not  a  sale  note, 
bat  a  receipt  given  upon  a  sale.  Can  we  infer  from  the  terms  used  in  the  com^ 
ineneement  of  the  receipt  that  there  is  a  warranty  as  to  the  age  ?  It  seems  to 
me,  that  Richardson  v.  Brown  and  Dickinson  v,  Gfapp  are  decisive  on  this  point. 

Aldxrson,  J.     As  at  present  advised,  if  the  word  warranted  had  been  the 

(a)  5  B.  A  A.  240.  According  to  that  case,  where  an  adrertisement  for  the  sale  of  a 
"hip  described  it  as  "a  copper-fastened  vessel/'  adding,  that  it  was  to  be  taken  with  all 
tVuilts,  withont  any  allowance  for  anj  defeets  whatsoever;  and  it  appeared  that  the  shij» 
vas  only  partially  copper-fastened,  it  was  held,  that  the  description  amounted  to  a  war- 
niotj,  and  that  the  vendor  was  liable  as  for  a  breach  of  it,  notwithstanding  the  words 
•'with  aU  faults,"  &c.  ♦ 

(6)  6  D.  &  R.  200 ;  4  B.  A  C.  108 ;  and  1  C.  &  P.  184.  <<  If  an  article  is  sold  for  a  par- 
ticular purpose,  and  at  the  usnal  market  price,  and  it  turns  oat  to  be  defective,  an  aeiion 
U  maintainable  against  the  seller,  though  there  was  no  warranty  at  the  time  of  the  sale.'' 
Hot  see  the  observations  there,  as  to  the /orm  of  such  action. 

[f)  2  East,  314.  That  case  decides,  that  upon  a  sale  of  hops  by  the  sample,  with  a 
warranty  that  the  bulk  of  the  commodity  answered  the  sample,  the  law  does  not  raise  an 
implied  warranty  that  the  commodity  should  be  merchantable,  though  a  fair  merchant- 
able price  were  given ;  and,  therefore,  if  there  be  a  latent  defect  unknown  to  the  seller^ 
rising  from  the  fraud  of  the  grower  of  whom  he  purchased,  such  seller  Is  not  answexaU(| 
tboQgh  the  hops  turn  out  to  be  unmerchantable. 

Vol  XXIV.— 80 
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last  word,  I  ahovld  have  held  that  it  extended  to  the  whole.    But  hsre,  I  think 
it  is  confined  to  the  eonndnesB  only.  Bole  d]fleharged.(a) 


BEFOBE  MR.  JUSTICE  BOBAKQUET.  [*86 

(  Who  gat/or  the  Lard  Chief  Justice.) 

ELTON  V.  LAKKIN8.    July  4. 

It  is  not  necessary  to  defeat  an  action  on  a  policy  of  insnrance  on  a  sliipi  on  iht  groood 
of  concealment  of  material  factSj  fraud  that  should  be  made  out;  but  it  is  enough,  if 
the  information  be  withheld,  although  the  party  withholding  may  only  hare  erred  ia 
judgment. 

Ia  general,  it  is  not  necessary,  that  the  assnred  should  communicate  the  time  of  saHisg. 
yet,  if  it  be  such  as  to  make  the  ship  a  missing  ship,  then  it  becomes  a  material  fact, 
and  should  be  communicated. 

Whether  underwriters  at  Lloyd's  must  be  taken,  under  all  circumstances,  with  reference 
'  to  insurances,  to  be  cognizant  of  the  contents  of  the  foreign  lists  filed  in  the  readinf 
room  there — Quere. 

This  was  an  action  on  a  policy  of  insurance  of  the  ship  Fanny,  on  a  voyage 
from  Cadis  to  London,  with  liberty  to  touch  at  Ezmouth. 

From  the  evidence  given  at  first,  on  the  part  of  the  pbuntifify  it  appeared  that 
the  insurance  was  efiected  on  the  29th  of  December,  1828,  though  the  date  of 
the  policy  was  in  January,  1829.  The  pluntiff's  son  swore,  that  his  father,  on 
the  29th  December,  told  the  broker,  that  the  ship  was  to  sail  on  the  28d  of  No- 
vember, and  asked  him  if  he  had  done  anything  as  to  the  insurance;  that  tk 
broker  said,  there  was  no  risk  in  it — that  he  would  take  it  himself  for  ten  guin- 
eas, and  that  he  could  get  it  done  at  from  25«.  to  80s.  The  same  broker  vas 
concerned  in  freighting  the  vessel  on  an  intended  voyage  from  London  to  St 
Michaers,  after  she  should  return  from  Cadis. 

A  waiter  from  the  reading-room  at  Lloyd's  proved  that  lists,  containing  ac- 
oounts  of  the  sailing  &c.,  of  vessels  from  foreign  ports,  came  by  the  post,  and 
were  filed,  which  lists  the  underwriters  were  in  the  habit  of  looking  at;  ani 
that  the  defendant  attended  in  the  reading-room  most  days.  A  list  was  put  in, 
which  arrived  at  Lloyd's,  from  Cadis,  on  the  22d  of  December,  it  contained  an 
apoount  of  the  sailing  of  the  Fanny  from  that  place,  on  the  25th  of  November. 
A  witness  was  also  called,  who  stated  that  a  vessel  varied  in  coming  from  Cadii 
to  London  from  twenty  to  fifty  days,  and  that  the  time  was  always  veiy  uncer- 
tain. 

^Spankie,  Serjt.,  for  the  defendant.  The  plaintiff,  the  owner  of  the  ship,  pgy 
was  in  possession  of  important  information,  which,  if  the  underwriter  had  also  *■ 
been  possessed  of^  he  would  either  have  declined  the  insurance  altogether,  or 
have  undertaken  it  at  an  increased  rate.  The  plaintiff  did  not  communicate 
this  to  the  underwriter,  and  therefore  he  cannot  recover  on  the  poliey.  The 
law  clearly  is,  that  the  effect  of  not  communicating  information,  does  not  depend 
noon  whether  the  party  in  possession  of  it  considered  it  important  or  not,  but 
whether  it  turns  out  to  be  so  in  the  opinion  of  a  Jurr.  This  was  decid^  in 
the  case  of  a  life  policy  in  Yon  Lindenau  v.  Desborougb.(6)    Theplaintiff  bad 

(a)  See,  in  addition  to  the  cases  cited  in  the  argument,  Geddes  v,  Pennington,  ft  Dov- 
W4,  and  those  collected  in  Harrison's  Index,  Vol.  2,  pp.  422  to  426. 

(6)  Vol.  3  of  these  Reports,  353.  That  case,  inter  alia,  decides,  that  if  the  assured,  «t 
«e  time  of  effecting  the  policy,  conceala  anything,  which  it  is  material  for  the  insurer  to 
"now,  the  policy  is  void  j  and  it  makes  no  difference  whether  the  assured  considered  it 
aMerial  or  not ;  and  what  amounts  to  a  misrepresentation  or  to  a  material  conceatai«u^ 
»»  a  question  for  the  Juiy. 
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received  a  loiter  from  his  captain,  oontaining  important  information  as  to  a  yes* 
eel  called  the  Traveller,  which  sailed  from  Cadiz  on  the  22d  of  November,  and 
was  driven  into  Kinsale,  in  Ireland,  in  great  distress.  On  the  part  of  the  plain- 
tiff, reliance  is  placed  npon  the  fact,  that  there  are  lists  at  Lloyd's  which  may  be 
referred  to.  Bat  is  it  to  be  argned,  that  an  undevwriter  can  be  expected  to  look 
at  these  lists  with  reference  to  vessels  with  which  he  has  no  connection,  and  in 
the  fate  of  which  he  has  no  interest ;  especially  when  it  may  be  in  a  laDguage 
which  perhaps  he  does  not  understand  ? — at  all  events,  tbe  circnmstancc  of  there 
being  such  liste  is  not  sufficient  to  excuse  the  plaintiff,  who  had  the  information 
in  his  pocket,  from  communicating  it  to  the  broker.    The  letter  of  the  captain 

contained  these  words    "  I  have  now  to  inform  you,  that  the  last  boat  from 

&  Son  is  now  alongside,  which  completes  the  cargo ;  and  I  am  in  sreat  hopes  to 
sail  from  here  to-morrow,  or  Sunday  morning,  the  2Sd.  One  vessel  sails  to-mor- 
row direct  for  *London,  the  schooner  Traveller  having  been  detained  thirty 
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days."     Now,  this,  I  submit,  was  a  most  material  letter  to  be  communi- 


cated ;  and  if  it  had  been  communicated  on  the  29th  of  December,  the  broker 
would  have  known  when  the  ship  was  expected  to  sail,  and  he  would  have  known 
also  when  the  Traveller  sailed,  and  might  have  found  out  that  she  was  in  distress. 
The  Fanny  was,  in  fact,  a  missing  ship,  and  out  of  time  on  the  29th  of  Decem- 
ber, when  the  policy  was  effected.  The  plaintiff  wished  to  be  his  own  insurer, 
and  to  take  the  risk,  and  he  did  it  as  long  as  he  could.  If  the  time  of  sailing 
had  been  communicated  by  shewing  the  letter,  it  would  immediately  have  ap. 
pcared  to  any  intelligent  underwriter,  that  the  ship  was  out  of  time.  The  case 
of  a  fifty-days  passage  is  an  extreme  case,  which  does  not  enter  into  averages ; 
the  witness  who  proved  it,  admitted  that  thirty  days  was  the  average  time,  and 
reckoning  from  the  23d  of  November,  the  day  mentioned  in  the  letter,  it  would 
have  been  more  than  thirty  days.  The  vessel  also  was  to  touch  at  Exmouth, 
and  her  arrival  there  would  be  six  days  earlier  than  her  arrival  in  London,  and 
would  be  known  in  London  by  the  post. 

On  the  part  of  the  defendant,  several  underwriters  were  called ;  and  from 
tbeir  evidence  it  appeared,  that  it  was  not  the  practice  at  Lloyd's  to  consult  the 
foreign  lists,  unless  some  particular  circumstance  rendered  it  desirable;  and 
that,  with  reference  to  the  ship  in  question,  if  they  had  been  told  the  day  at 
which  she  was  expected  to  sail,  they  would  have  inspected  the  lists,  but  not 
otherwise. 

It  was  also  proved,  that  a  vessel  called  the  William  sailed  from  Cadiz  on  the 
30th  of  November,  and  arrived  in  London  on  the  16th  of  December;  that  the 
Traveller  sailed  from  Cadiz  on  the  2l6t  of  November,  and  was  towed  dismasted, 
hj  a  steam-boat,  into  Kinsale,  in  Ireland,  on  the  20th  of  December.  The  un- 
tgn-i  derwriters  who  *gave  evidence,  admitted  ihat  the  length  of  the  voyage 
J  was  very  uncertain ;  but  that,  judging  from  the  circumstances  of  the  arri- 
val of  the  William,  and  the  distress  of  the  Traveller,  they  should  have  thought 
the  Fanny  a  missing  ship  on  the  29  th  of  December,  and  would  not  have  insured 
her  at  the  rate  in  question. 

The  broker  who  effected  the  policy  was  also  called.  He  denied  that,  at  the 
time  of  the  insurance,  any  thing  was  said  by  the  plaintiff  as  to  the  time  of  sail- 
ing, or  as  to  any  letter  he  had  received  from  his  captain ;  but  stated  that,  about 
the  second  week  in  January,  he  asked  the  plaintiff  when  he  expected  the  Fanny, 
and  his  reply  was,  that  he  had  been  expecting  her  every  day  for  some  days  past ; 
that  he  then  asked  him,  what  his  last  communication  was  respecting  her,  upon 
which  he  took  from  his  pocket  the  letter  of  her  captain,  dated  the  21st  of  No- 
vember— ^which  he,  the  broker,  read,  and  then  said  :  '^  This  letter  ought  to  have 
heen  communicated  to  me  at  the  time  of  effecting  the  insurance '/'  to  which  the 
plaintiff  replied,  that  he  did  not  consider  it  material,  otherwise  he  should  have 
done  so.  On  his  cross-examination,  ho  admitted  that  he  did  not  apply  to  the 
andlrwriters  to  put  their  names  on  the  policy  till  the  end  of  January, '  some 
time  after  he  had  seen  the  letter  in  question.  He  denied  that  he  had  ever  sai<L 
that  the  underwriters  had  not  a  leg  to  stand  on. 
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To  contradict  hiu^  in  this,  two  witnesses  were  called,  one  of  them  the  plun- 
tiff's  son,  who  in  addition  stated,  that,  in  a  conversation  with  his  father,  a  few 
days  after  the  insurance,  the  brolser  had  said,  **  I  find  the  ship  sailed  on  the 
25th,  and  not  as  you  told  me  on  the  23rd/' 

Wildef  Seijt.,  in  reply. — First,  if  th^  underwriters  know  a  fact,  the  assared 
need  not  tell  it  them;  and,  secondly ,  if  they  provide  the  means  of  gaining  that 
knowledge,  and  it  is  their  duty  as  men  of  business  to  resort  to  those  means,  and 
they  do  not,  the  case  is  the  same.  In  Friere  *and  Another  v.  Wood-  ^^ 
house,(a)  it  was  considered  that  it  was  not  a  concealment,  to  withhold  a  ^ 
fact  which  was  mentioned  in  Lloyd's  lists;  and  that  case  is  in  point  here.  The 
underwriters,  if  they  want  to  know  when  a  vessel  sailed,  should  ask  the  ques- 
tion. The  lists  are  kept  for  the  purpose  of  giving  information ;  and  if  they  giye 
it,  it  is  the  same  as  if  the  assured  gave  it.  In  this  case,  all  the  informatioD 
that  was  requisite,  was  to  be  found  in  the  lists — and  it  was  not  necessary  tliat 
the  letter  should  be  communicated. 

BoSANQUET,  J.,  (in  summing  up),  said — ^The  only  question  is,  whether  or 
not  the  plidntiff  has  withheld  a  letter,  the  communication  of  which  was  necee- 
sary,  to  put  the'  parties  to  this  insurance  upop  a  fiur  and  equal  footing.  It 
seems  that  the  vessel  sailed  from  Cadiz  on  the  25th  of  November;  and  tl^  the 
first  communication  on  the  subject  of  the  insurance  took  place  on  Friday,  the 
26th  of  December.  There  waa  a  further  conversation  on  Saturday  the  !27th, 
and  on  Monday  the  29th  the  insurance  waa  effected  by  the  broker;  and  the 
question  is,  whether  the  passage  in  the  captain's  letter,  which  has  been  read, 
ought  or  ought  not  to  have  been  communicated  by  the  plaintiff  to  the  broker,  it 
being  admitted  that  the  letter  itself  was  not  communicated,  though  there  ia  a 
contradiction  in  the  evidence  as  to  whether  the  time  of  sailing  vras  mentioned. 
It  has  been  truly  said,  that  it  is  not  necessary,  in  order  to  establish  a  coaeesl- 
ment  which  will  defeat  the  policy,  that  fraud  should  be  made  out ;  but  it  will 
be  enough,  if  it  is  a  material  communication,  that  it  was  withheld,  although  the 
party  may  have  only  erred  in  so  doing.  The  question  as  to  whether  it  was 
material  in  this  case,  rests  upon  two  grounds :  the  firstj  as  to  the  day  of  pgi 
sailing  of  the  vessel  in  question ;  and  the  tecondj  as  to  *the  expected  *- 
day  of  sailing  of  the  Traveller.  Generally  speaking,  it  is  not  necessary  that  the 
assured  should  communicate  the  time  at  which  the  vessel  sailed ;  it  has  been  m 
determined  ;  but,  if  the  time  be  such  as  to  make  the  ship  a  missing  ship,  then 
it  becomes  material.  Neither  is  it  necessary  for  the  assured  to  commanicate 
such  facts  as  lie  properly  within  the  knowledge  of  the  insurer.  According  to 
the  evidence  for  the  plaintiff,  the  expected  time  of  sailing  was  communicated 
before  the  insurance  was  effected.  But  this  is  denied  in  the  evidence  for  the 
defendant.  It  seems  that  in  Lloyd's  lists,  there  was  an  account  of  the  sailing 
of  the  vessel  in  question,  on  the  z5th  of  November. 

His  Lordship  left  the  contradictory  evidence  to  the  Jury,  who  found  their 

Verdict  for  the  plaintiff 

WUdey  Serjt.,  and  Mavle,  for  the  plaintiff. 

Spankie,  Serjt.,  and  BameioaUy  for  the  defendant. 

[Attorneys — Oliverwn  ^  Co,^  and  Blunt  J-  Co."] 


EVERETT  and  Othws  v.  LOWDHAM  and  Another.    Jit/y  4. 

A  defendant's  attorney,  who  has  been  subpoenaed  on  the  part  of  the  plaintiff  may.  6,i  t2>< 
desire  of  his  connseli  remain  in  Court  during  the  trial  of  the  cause,  althongh  so  order 
has  been  made  for  the  witnesses  on  both  sides  to  withdraw. 

(a|  Holt's  N.  P.  C.  5Y2 ;  see  also  Duirell  r.  Beverley,  Id.  283,  and  the  cases  thcre'col- 
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Assumpsit  on  a  gnarantie  given  to  aeoare  advances  of  money  made  during 
an  election  for  members  of  Parliament  for  the  borough  of  Camelford. 

Spankie,  Serjt.,  for  one  of  the  defendants,  applied  to  have  the  witnesses 
ordered  out  of  Court^  with  the  exception  of  the  attorney  who  instructed  him, 
and  who  had  been  subpoenaed  on  the  part  of  the  plaintiffs. 

Wilde,  Seijt.y  for  the  plaintiff;  objected  to  the  attorney's  remaining, 
^n-i         ^RusseHf  Serjt.y  who  was  with  Spaiikie^  Serjt.,  suggested,  that  if  the 

^  objection  were  to  prevail,  it  would  always  be  in  the  power  of  one  party 
to  deprive  his  opponent  of  the  assistance  of  his  attorney  hj  subpoenaing  him  as 
a  witness.  The  case  of  Pomeroy  v.  Baddeley,  reported  in  R.  &  M.  430,  was 
referred  to,  in  which  Mr.  Justice  Littledale  excepted  the  attorney  in  the  cause 
from  a  general  order  for  the  witnesses  to  withdraw,  on  a  statement  by  counsel 
that  he  conld  not  conduct  the  case  without  his  assistance. 

BosANQUSTi  J.,  nnder  the  circumstances,  allowed  the  attorney  to  remun  in 
Court. 

Wilde  and  Jonei^  Seijts.,  and  2>.  PoUockf  for  the  plaintifb. 

Spankie  and  Swtell,  Seijts.,  and  Tomlinson  and  Butt^  for  the  respective 
defendants. 

[Attomeya — Sweet  ^  Co.,  and  Lawdham^  Co.^ ColeiJ] 

See  the  case  of  Beamon  «.  Ellice,  Vol  4  of  these  Reports,  p.  685,  and  the  cases  there 
collected. 


COURT  OF  EXCHEQUER. 
Second  Sitting  in  London  in  Trinity  Term,  1831. 

BSFORS  MB.  BAKON  VAUOHAN. 

FISHER  V.  FELMER.    June  7. 

An  attorney  brought  an  aetion  against  the  petitioning  creditor,  nnder  a  commission  of 
bankrapt,  for  business  done  previous  to  the  assignment: — ^Held,  that,  notwithstanding 
the  Uth  sect,  of  the  bankrupt  act,  (6  G.  4,  c.l6),  he  might  maintain  the  action  wil^oat 
proof  that  his  charge  had  been  allowed  by  the  commissioners^  according  to  the  pro- 
Tisions  of  that  section,  as  the  whole  was  matter  of  investigation  before  the  taxing 
officer. 

Assumpsit  on  an  attorney's  bill.  The  defendant  was  the  petitioning  credi- 
tool     tor  in  a  commission  of  bankmpt,  and  *the  charges  were  for  business 

-*     done  previous  to  the  assisnment. 

Cooper  J  for  the  defendant,  submitted  that  the  plaintiff  must  be  nonsuited, 
because  it  did  not  appear  that  the  bill  had  been  taxed  by  the  commissionersi  as 
re<{Qired  by  the  14tli  section  of  the  bankrupt  act.(a) 

(a)  The  14th  sect  of  the  6  Geo.  4,  c.  16,  enacts,  "That  the  petitioning  creditor  or 
creditors  shalli  at  his  or  their  own  costs,  sne  forth  and  prosecute  the  commission  unti. 
the  choice  of  assignees;  and  the  commissioners  shall,  at  the  meeting  for  such  choice,  as- 
certain such  costs,  and  by  writing  under  their  hands  direct  the  assignees  (who  are  herebj 
thereto  required)  to  reimburse  such  petitioning  creditor  or  creditors  such  costs  out  of  the 
first  money  that  shall  be  got  in  under  the  commission ;  and  all  bills  of  fees  or  disburse- 
ments of  any  solicitor  or  attorney  employed  under  any  commission  for  business  done  after 
the  choice  of  assignees,  shall  be  settled  by  the  commissioners,  except  that  so  much  of  such 
hills  as  contain  any  charge  respecting  any  action  at  law,  or  suit  in  equity,  shall  be  set- 
tled by  the  proper  officer  of  the  Gourt  in  which  such  business  shall  have  been  transacted 
uid  the  same,  so  settled,  shall  be  paid  by  the  assignees  to  such  solicitor  or  attorney :  pro 
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Andrewgj  Seijt.,  for  the  plaintiff^  referred  to  Growther  v.  Bara,  HS.,  as 
having  ab^uij  decided  the  point. 

Cooper.  Ill  that  case  the  bill  was  for  costs  incorred  after  the  assignment 
There  has  not  been  any  decision  upon  this  point,  which  relates  to  costs  incorred 
previous  to  the  assignment.  By  the  bankrapt  act,  at  a  specific  time  the  amount 
is  to  be  ascertained.  And  it  is  the  duty  of  an  attorney  to  get  his  bill  for  costs 
previous  to  the  assignment  allowed  by  the  commissioners ;  and,  unless  he  has 
done  so,  he  is  not  in  a  situation  to  maintain  an  action  upon  it. 

^Yauohan,  B.     Hay  not  all  this  be  mattor  of  inquiry  before  the    y  ^ . 
officer  ?    It  strikes  me,  that  when  a  retainer  and  cause  of  action  arc   L 
proved,  then  the  rest  is  matter  of  investigation  on  taxation.     It  is  in  effect 
calling  upon  me  to  tax  the  bill.     Cannot  Uie  attorney  recover  for  the  retainer 
and  the  other  part  of  the  suit  ? 

Cooper, — ^I  apprehend  that  an  attorney  cannot  bring  an  action  for  his  bill 
during  the  progress  of  a  suit. 

Yaughan,  6.,  after  some  further  consideration,  at  first  intimated  an  inten- 
tion of  reserving  the  point  for  the  consideration  of  the  Court ;  but  afterwards, 
on  the  request  of  Andrews^  Seijt.,  said  that  he  would  not  do  so. 

The  Jury,  therefore,  under  his  Lordship's  direction,  found  a  verdict  for  the 
plaintiff,  for  the  full  amount  of  the  bill.  His  Lordship  telling  them  that,  io 
his  opinion,  it  must  go  to  be  taxed  by  the  proper  officer. 

Andrews,  Serjt.,  and  Tcdfourdj  for  the  pluntiff. 

Cooper  J  for  the  defendant. 

[Attorneys — FUher  and  Suttoti.'\ 


SMITH  and  Another  v.  BROWN.    June  7. 

When  two  persons  are  in  partnership  as  attorneys,  it  is  snfficient,  under  the  8tatates3  Jtc. 
1,  c.  *ly  and  2  Geo.  2,  c.  23,  if  their  bill  for  business  done  is  signed  in  the  name  of  tbc 
firm,  without  the  Christian  name  of  either  partner. 

Assumpsit  on  an  attorney's  bill.  At  the  time  when  the  business  was  done, 
the  two  plaintiffs  were  in  partnership  as  attorneys ;  but,  the  partnership  was  at 
an  end  at  the  time  when  the  bill  was  deliycred.  One  of  the  plainti&  ^  ^' 
*8i Aed  it  in  the  name  of  the  firm,  viz.  "  Smith  &  Jago."  L 

J,  WiUiamSy  for  the  defendant,  objected  that  this  was  not  evidence  of  the 
delivery  of  a  signed  bill,  as  required  by  the  statutes  3  Jac.  1,  c.  7,  s.  1,  and  2 
Oeo.  2,  0.  23,  s.  23,  inasmuch  as,  without  the  Christian  name,  the  signature  of 
neither  partner  could  be  said  to  be  completo. 

Yauqhan,  B. — ^I  think  there  is  so  much  in  the  objection,  that  I  will  reserve 
the  point.  It  appears  to  me  that  the  object  of  the  statute  was,  that  the  client 
should  know  the  name  of  the  attorney.  And  when  mention  is  made  of  the 
name  of  a  party,  I  think  it  must  mean  the  Christian  and  surname. 

Verdict  for  the  plaintiff. 

Tdtfonrd  and  Swany  for  the  plaintiff. 

•/.  WiUianu  and  WiyhtmaHf  for  the  defendant. 

[Attorneys— J?.  Smiih  and  W,  Jfurray.] 

In  the  oourse  of  the  Term,  a  rule  nisi  waa  obtained  on  the  part  of  the  defend- 

Tided  that  any  creditor  who  shall  have  proved  to  the  amount  of  202.  or  upwards,  if  he  be 
dissatisfied  with  such  settlement  by  the  commissionerSi  may  hare  any  snch  costs  and  bills 
settled  bj  a  Master  in  Ghanceiy,  who  shall  receive  for  inch  settlement,  and  the  certificate 
^■"^reof,  20«.  and  no  more.'* 
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ant;  wliiohy  after  argoment^  was  diaoharged,  the  Ooart  being  of  q>iluoii  that 
the  mgning  waa  siiiScaeDt.    Yide  Grompt  ft  Jeryisi  Vol.  1,  p.  642. 


*96]      ^SUtvng  in  Lckdon^  after  Trvniiy  Ibmiy  1831. 

BSFOKX  IiOBB  LTKDHXmBTi  0.  B. 

DIXON  V.  ROBINSON.    June  15. 

A  bond  was  conditioned  for  the  payment,  on  a  certain  day,  being  a  year  from  the  date,  of 
a  certain  sum,  with  interest  thereon,  at  the  rate  of  5^.  per  cent : — ^Held,  that  a  stamp 
corering  the  amount  of  the  principal  was  sufficient. 

Debt  on  a  bond. — ^Plca,  non  est  factum.  The  bond  was  conditioned  for  the 
payment  on  a  certain  specified  day,  being  at  the  end  of  a  year  from  the  date,  of 
the  sum  of  one  thousand  pounds,  with  interest  thereon,  at  the  rate  of  ^ye  per 
cent.  It  was  stamped  with  a  bi.  stamp,  being  the  proper  stamp,  according  to 
the  stamp  aot,(a)  for  a  bond  ''  given  as  a  security  for  the  payment  of  any  defi- 
nitivey  and  oertain  sum  of  money,  exceeding  500/.  and  not  exceeding  1000/.^' 

For  the  defendant  it  was  argued,  that  the  stamp  was  not  sufficient,  as  the 
sum  for  the  payment  of  which  the  bond  was  in  fact  given  as  a  security,  was 
the  sum  of  1,0502.,  being  1,0002.  the  principal,  and  50/.  for  the  year's  interest. 
The  word  in  the  statute  was  ''payment''  not  repayment;"  therefore,  it  could 
not  have  reference  to  any  sum  advanced  as  a  loan.  The  fair  test  by  which  to 
try  the  question  was,  to  consider  how  much  the  obligor  was  entitled  to  receive, 
and  the  obligee  bound  to  pay  by  virtue  of  the  bond,  and  to  treat  that  sum 
which  the  instrument  did  actually  secure  as  the  sum  which  it  was  givei^  to 
eecure. 

Lord  Ltndhubbt,  C.  B.,  directed  a  verdict  to  bo  taken  for  the  plaintiff,  and 
said  he  would  reserve  the  point  for  the  opinion  of  the  Court ;  but,  upon  being 
^7 1  informed  that  the  phiintiff  was  entitled  to  judgment  of  the  preceding 
•I  *term,  and  it  being  suffgested  on  the  part  of  the  plaintiff  that  some  case 
luul  been  decided  on  the  question,  his  Lordship  said,  that  it  should  stand  over 
till  the  next  morning ;  and  if  the  plaintiff's  counsel  should  then  produce  a  ease, 
shewing  that  the  stamp  was  sufficient  if  it  covered  the  principal  sum,  without 
the  interest,  then  he  would  direct  judgment  of  the  preceding  term;  otherwise 
he  would  adhere  to  his  former  resolution  of  reserving  the  point. 

On  the  following  moning,  Wightman  for  the  plaintiff,  cited  the  case  of  Prues- 
BiDg  V.  Ing,(&)  and  relied  upon  the  words  of  Lord  Tenterden  in  that  case  as  very 
strong  upon  the  question  of  the  sufficiency  of  the  stamp. 

Payne,  for  the  defendant,  oontrd  contended  that  the  words  of  Lord  Tenterden 
ftmounted  to  no  more  than  an  obiter  dictum,  and  also  as  the  decision  was  given 
at  once  upon  motion,  it  was  liable  to  all  the  objections  (if  indeed  any  such  were 
tenable,)  sometimes  urged  against  decisions  given  ''  in  the  hurry  of  Nisi  Prius." 
He  also  referred  to  the  cases  of  Israel  v.  Benjamin,(c)  and  Dicksen  v.  Cass.(eQ 


(•1  65  Qeo.  3,  o.  184,  Schedule,  Part  1. 

(&)  AB.  k  A.  204.  That  was  not  the  case  of  a  bond,  but  of  a  bill  of  exchange.  How- 
ever, Lord  Tenterden,  the  only  Judge  who  gave  an  opinion,  and  for  aught  that  appears 
i>J  the  report,  the  onlj  one  at  the  time  in  Court,  said  that  it  had  been  the  constant  prac- 
tice under  similar  provisions  applicable  to  bonds  to  measure  the  stamp  dutj  bj  the 
principal  sum  secured. 

(e)  3  Camp.  40.  That  was  the  case  of  a  bill  of  exchange,  drawn  for  "  60Z.  sterling, 
^th  all  legal  interest  for  the  same."  The  bill  had  a  2<.  stamp,  which,  under  the  stamp 
Act  then  in  force,  covered  the  amount  of  tOL  only.    Oarrow,  for  the  defendant,  contended 

(^  See  next  page. 
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Lord  Ltkdhurst,  C.  B.,  ezpreMed  his  apinion  that  the  stamp  ^rnvst  ^  ^ 
be  messured  by  the  amount  of  toe  prindpal  sum ;  sad  theieforey  direeted  I- 
that  the  plaintiflf  should  have  judgment  of  the  tenn. 

Wtghtmany  for  the  plaintiflf. 

Payne,  for  the  defendant. 

[Attorneys — WHggUnewik  ^  R^  and  AMkwnl,^ 


Adjourned  SiUinga  in  London  after  Drinity  Thmij  1831. 
FIBMIN  ».  CRUCIFIX  snd  STAFF.    June  22, 

The  statements  in  a  special  plea,  on  which  judgment  has  heen  giren  for  the  plaintiff  ob 
demurrer,  cannot  be  used  at  ^e  trial  of  the  cause  as  an  admission  on  the  record  brtbe 
defendant ;  but  the  case  must  be  tried  on  the  general  issue,  without  anj  reference  to 
the  special  plea  at  all. 

Assumpsit  on  a  bill  of  exchange,  accepted  bj  the  defendant  Staff  in  the 
name  of  Lardnere  ft  Co.  The  question  in  the  cause  was,  whether  or  not  the 
defendant  Crucifix  was  in  partnership  with  Staff,  carrying  on  boainesB  under  tbe 
firm  of  Lardners  &  Company.  Tbe  pleas  were  non  assumpsit,  and  a  special  pks 
which  stated  that  the  said  supposed  bill  of  exchange  was  acctpied  hjf  tke  md 
defendants  in  respect  of  mustard,  which  the  plaintiff  warranted  to  them,  sad 
which  turned  out  to  be  bad.  This  plea  was  demurred  to  by  the  plaintiff,  ssaot 
raisinff  a  material  issue;  and  jud^ent  by  default  was  ^yen  for  him. 

^TkengeTf  for  the  plaintiff,  relied  on  the  statements  in  that  plea  as  an   r  ma 
admission  upon  the  record,  shewing  the  connection  between  the  two  de-  '■ 
fendants. 

IhUehintony  for  the  defendant  Crucifix,  contended,  that  the  case  most  be 
tried  upon  the  general  issue,  without  any  reference  to  the  special  plea. 

Lord  Ltndhurst,  C.  B. — ^That  the  plea  is  out  of  the  question.  It  is  for  tbe 
Jury  to  decide  upon  the  general  issue. 

The  case  then  proceeded ;  but  the  Jury  were  not  satisfied  that  Crudfiz  ini 
a  pnrtner ;  and,  therefore,  the  verdict  was  For  the  defendants. 

Tkeiiger^  for  the  plaintiff. 

BvUchimmmy  for  the  defendant  Crucifix. 

[Attomejrs — BeU  and  DomttJ] 


MEREDITH  V.  FLAXMAN.     June  2^. 

If  a  man  emplojlng  an  officer  attends  wUh  the  officer,  who  seiies  in  bis  presence  tbe 

that  the  stamp  was  insufficient,  as  the  bill  was  to  carry  interest  from  ike  daU  of  t^,  atxl 
therefore,  a  lar^r  sum  was  payable  upon  it  than  50/.  The  defendant  had  paid  monej  into 
Court,  and  Lord  Ellenborough  decided  that  he  was  thereby  precluded  from  takin^^  tbe 
objection.  His  Lordship  was  also  mdmed  to  think  that  the  stamp  was  snfficient  Oarrov 
afterwards  mored  the  Court  on  the  same  ground.  The  Judges  did  not  decide  thst  tbe 
stamp  was  sufficient;  but  were  clearly  of  opinion  that  the  objection  could  not  be  takeo 
after  the  payment  of  money  into  Court. 

(d)  1  B.  ^  Ad.  343.  A  bond  was  given  in  a  penalty  of  2000/.,  conditioned  for  tbe  par- 
men  t  of  all  such  sums  as  the  obligees  (bankers)  shonld  adrance  to  the  obligors  oo  tecoast 
of  the  accepting  or  paying  any  bills,  kc,  to  the  amount  of  10001.,  together  with  iQcb 
l^wfiU  eharffes  md  aUowmnett  at  were  uavalfy  ekaryed  by  homkett  m  wek  eoset,  and  mtfnuli 
Held,  that  a  6/.  stamp  (the  proper  stamp  ibr  a  bond  given  to  secure  a  sum  exceeding  500^. 
but  not  exceeding  1000/.,)  was  intujfkiemt  for  this  bond,  which  was  to  secure  the  banker's 
charges  as  well  as  the  1000/. 
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^oods  of  a  third  person  nnder  an  ezecntion  which  he  has  sued  oat^  he  makes  himself 
responsible  for  the  officer's  acts.  And,  semble,  that  in  such  a  case,  where  he  is  present 
and  interferes,  he  ought  to  point  out  to  the  officer  what  goods  are  to  be  taken,  and 
Trbat  not;  also,  if  in  such  a  case  an  unjustifiable  assault  be  committed  hj  the  officer, 
the  party  authorising  the  seizure  will  not  be  answerable  for  it,  unless  it  be  shewn  in 
some  way  to  have  been  committed  bj  his  direction. 

Trsspass  for  breaking  and  entering  the  plaintifTB  room^  and  taking  his  goods, 
and  aasanlting  and  beating  his  wife. 

The  defendant  pleaded  not  guilty,  and  ako  justified  the  entir  and  asault,  on 
the  ipronnd  that  a  warrant  had  issued  from  the  Lord  Mayor^s  Court  of  London 
to  take  the  goods  of  a  person  named  Salt,  which  were  in  the  room  in  question, 
and  he  entered  for  the  purpose  of  taking  Uiem ;  and  while  he  was  endeavourinj; 
to  get  at  them,  the  plamtifTs  wife  obstructed  him. 

^1001  *^^  defendant  in  this  action  had  been  plaintiff  in  an  action  in  the 
-"  Mayor's  Court,  and  had  obtained  a  Yerdict  and  judgment  against  Mr. 
Salt,  a  surgeon,  the  upper  part  of  whose  house  the  plaintiff  and  his  family  had 
oocapied  for  about  two  years.  The  greatest  part  of  the  goods  taken  had  been  at 
one  time  the  property  of  Salt.  And  the  main  question  of  fact  in  the  cause  was 
whether  there  had  been  any  transfer  of  them  by  Salt  to  the  pkintiff.  But  it  ap- 
peared that  there  were  a  table  and  two  pictures,  which  were  the  property  of  the 
plaintiff,  having  been  brought  by  him  from  his  former  lodgings.  It  did  not  ap- 
pear that  the  defendant  himself  wastn  the  room  at  all,  and  the  assault  upon  the 
wife  was  committed  by  one  of  the  ofEicers,  who  went  in  under  the  warrant.  The 
defendant,  however,  was  proved  to  be  near  at  hand  during  the  seizure,  and  in 
communication  with  the  officers ;  and  a  witness  stated  that  ne  heard  him  say  to 
the  broker,  <<  Til  be  damned  but  Til  have  them ;"  but  he  could  not  say  of  what 
ihev  were  speaking. 

On  the  part  of  the  defendant  it  was  contended,  that,  for  the  assault,  he  was 
clearly  not  liable  to  answer. 

On  the  part  of  the  plaintiff  it  was  said,  that,  as  he  authorised  the  seisure,  he 
was  answerable  for  any  violence  which  took  plaice  in  the  execution  of  it. 

Lord  Ltndhitrst,  C.  B. — ^You  must  show,  in  some  way,  that  the  violence 
offered  to  Mrs.  Meredith  was  done  by  the  direction  of  the  defendant. 

No  further  evidence  was  given ;  and  no  further  notice  was  taken  of  this  point 
in  the  course  of  the  cause.  Salt  swore  that  he  transferred  the  goods  to  the  plain- 
tiff for  a  sum  of  37^.  10s. 

On  the  part  of  the  defendant,  evidence  was  given  to  shew  that  it  was  highly 
improbable  that  any  such  transfer  had  bona  fide  taken  place. 
^iQ^-^  *LoRD  Ltndhttrst,  C.  B.,  (in  addressing  the  jury)  said — supposing 
^  you  should  think  that  no  money  was  paid,  and  consequently  that  there 
was  no  transfer  of  the  goods  which  belonged  to  Salt,  yet  there  is  another  point 
which  may  affect  the  verdict.  There  was  a  part  of  the  goods  taken,  viz.  a  table 
and  two  pictures,  which  were  confessedly  the  property  of  Mr.  Meredith.  If  a 
num  employing  an  officer  chooees  to  attend  with  the  officer,  who  seizes,  in  his 
presence,  the  goods  of  a  third  person,  under  the  execution  he  has  sued  out,  he 
makes  himself  responsible  for  the  officer's  act;  but,  if  he  is  not  there,  and  does 
not  personally  interfere  in  the  matter,  he  is  not  liable.  The  questions,  there- 
fore, for  your  consideration  will  be,  whether  the  goods  said  to  have  been  trans- 
ferred were  the  property  of  Meredith  or  of  Salt;  and,  if  of  Salt,  then  whether 
tbese  particular  articles,  viz.  the  two  pictures  and  the  table,  were  the  property 
of  Meredith,  and  were  taken  among  the  rest  by  the  authority  of  Flaxman ;  for, 
if  they  were,  then  he  is  liable.  It  will  be  for  you  to  say,  whether  he  was  so 
acting  as  to  identify  himself  with  the  particular  goods  tiJcen.  As  it  seems  to 
Die,  he  ought  to  have  pointed  out  to  the  officers  what  was  to  be  taken,  and  what 
^ot.  He  was  there  in  communication  with  the  officers,  and  it  appears  to  me, 
that  by  this  he  has  made  himself  responsible  for  their  acts.  The  question  will 
^  whether  these  goods  with  the  rest  were  taken  by  the  direct  authority  of 
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Flaxman;  for,  if  they  were,  then  he  will  be  liable;  if  not,  then  these  goods 
must  share  the  same  fate  as  the  rest.  If  yon  think  he  left  it  entirdy  to  the 
offioer  and  the  broker  to  aot  aoooiding  to  their  discretion,  then  he  will  not  be 
responsible. 

The  jury  foond  for  the  plaintiff,  damages  40t.  for  the  table  sad 
picture,  saying  they  thought  the  officers  were  acting  under 
the  directions  of  the  defendant. 
AdolphuBj  Price  and  Humfrey,  for  the  plaintiff. 
Thuiger  and  ErU^  for  the  defendant 

[AttomeyB— ^0eit8  and  Wmougkby.l 


*FAREBROTHER  and  Another  v.  W0R8LET  and  Others,  Ezeeators  ^.r^ 
and  Executrix  of  JOSHUA  HURST,  deceased.    June  24.  >-  ^^ 

If  a  Sheriff  defends  an  action  for  a  false  return  as  well  as  he  can,  he  maj  recorcr  \ii  tio^ 
from  the  sureties  of  his  bailiff  who  executed  the  writ ;  though  he  haa  a  rerdict  a^aisst 
him,  on  the  ground  that  evidence  was  not  produced,  which,  in  another  and  subseqaent 
suit  between  other  parties,  invoMng  the  same  question,  was  obtained. 

Semble,  that,  if  in  such  an  action,  after  he  has  obtained  a  rule  nisi  for  a  new  trisl.  be 
compromises  the  suit,  with  the  assent  of  wme  of  the  sureties,  by  pajing  a  less  soin  ftr 
damages  than  would  be  recoyerable,  and  a  less  snm  for  costs  than  were  incurred— lie 
may  recorer  Am  own  eotU  against  the  surety  who  did  not  assent,  if  it  appears  that  the 
compromise  was,  under  the  circumstances,  reasonable. 

Semble,  also,  that  in  such  a  case  the  words  "  costs  of  anj  appUcaUon  to  ike  Covrt  tutiekaf 
or  concerning  anj  matter,  wherein  the  bailiff  should  act  or  aesume  to  aelns  buliff,"  wSI 
comprise  the  costs  of  an  application  to  the  Court  to  set  aside  the  judgment  on  wMch 
the  execution  was  founded,  the  retnm  to  which  gare  rise  to  the  action  against  the 
Sheriff. 

GOYSNANT.  The  substance  of  the  declaration,  as  it  redded  the  points  in 
the  cause  which  are  here  reported,  was,  that  the  deceased,  Joshua  Hurst,  coT^ 
nanted  with  the  plaintiife,  as  Sheriff  of  Middlesex,  as  a  surety  with  others  of 
their  bailiff,  Joshua  Hurst  the  jounger;  o^e  part  of  which  ooyenant  was,  "thst 
the  said  bailiff  should  and  would  well  and  truly  pay  to  the  said  Sheriff,  ha 
under-sheriff,  or  deputies,  or  one  of  them,  the  costs  and  charges  of  defending 
any  action,  and  of  prosecuting  or  opposing  any  motion  in  or  application  to  the 
Court,  touching  or  concerning  any  matter,  wherein  the  said  bailiff  should  ad  or 
assume  to  act  9a  bailiff  to  the  said  Sheriff.''  It  then  stated  certain  motions 
which  the  plaintiffs  were  obliged  to  make,  and  a  certain  action  in  the  Exchequer 
which  they  were  obliged  to  defend,  in  consequence  of  a  return  to  a  writ  made 
by  the  bailiff's  direction. 

The  defendants  pleaded,  that  the  plaintiffs  were  not  damnified;  and  also,  as 
to  the  costs  of  defending  the  action  in  the  Exchequer,  that  they  were  incurred 
by  the  plaintiffs  unnecessarily. (a) 

The  plaintififs  replied,  taking  issue  on  the  plea  non  damnificatus^  and  alleging 
that  the  costs  in  the  action  in  the  Exchequer  were  necessarily  incurred.  Yarioofl 
sums  were  sought  to  be  recovered,  which,  as  they  had  been  paid  by  the  Sheriff 
in  respect  of  matters  for  which,  according  to  the  deed,  the  bailiff  gave  directions 
in  writing,  it  is  not  necessary  to  introduce  here.  But  it  appeared,  *that,  ^^i^ 
in  the  month  of  May,  1827,  a  iudgment  was  obtained  by  Mr.  Wilton  ^ 
against  Mr.  Chambers,  for  16,000/.,  in  consequence  of  which  a  writ  of  execn- 
tion,  indorsed  to  levy  1800/.,  was  delivered  to  Hurst  the  bailiff,  who,  nnder 
Wilton's  direction,  levied  to  a  considerable  amount  on  goods  at  Enfield,  u  the 

{a)  There  was  another  plea,  which  was  held  bad  on  demurrer  after  ar8:oment,  ride  1 
Prompt  k  Jervis,  549. 
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goods  of  Chambers.  Immediately  after  the  levy,  notice  was  ffiyen  to  the  bailiff, 
by  the  assignees  under  a  commission  of  bankmpt  wliioh  had  been  issned  against 
Chamb^Sy  that  the  goods  belonged  to  them  and  not  to  Chambers.  The  sneriff 
returned  nulla  bona — ^npon  which  Wilton  commenced  an  action  in  the  exchequer 
for  a  false  return.  The  sheriff  applied  to  the  Court  of  King's  Bench  to  set 
aside  the  judgment  in  Wilton  v.  Chambers^  and  obtained  a  rule  ntsif  which  was 
not  made  abw)lnte.  The  costs  amounted  to  Sll  Upon  proof  of  this  being 
tendered — 

ErtJcine  objected^  that  it  was  not  evidence  against  the  defendants^  as  it  would 
have  relation  to  circumstances  precedent  to  the  time  at  which  the  bailiff  began 
to  act,  and  there  was  no  evidence  that  he  had  authorised  the  application. 

Lord  Lyndhttbst,  C.  B.  What  has  the  Sheriff  to  do  with  the  judgment  in 
Wilton  v.  Chambers  ? 

Jervi$.  There  would  have  been  an  end  of  the  matter  altogether,  if  the  appli- 
cation had  succeeded.  It  was  made  under  the  advice  of  couiuel;  the  object  was 
to  defeat  the  action  of  Wilton  v,  Farebrother. 

Lord  Ltndhurst,  C.  B.  I  will  take  the  evidence;  we  shall  see  how  it 
connects  itself  with  the  case  afterwards. 

It  appeared  also^  that  the  cause  of  Wilton  t;.  Farebrother  was  tried,  and  a 
special  verdict  found^  and  a  rule  nist  for  a  new  trial  obtained;  this  was  after- 
*\(H1  ^^^  abandoned  by ''^consent,  and  the  cause  was  compromised,  by  an 
J  agreement  on  the  part  of  the  sheriff  to  pay  2Q0L  damages,  and  4007. 
costs.  This  was  less  than  the  actual  amount  of  the  costs.  The  agreement  was 
made  with  the  assent  of  the  other  sureties,  but  not  with  the  assent  of  the  defen- 
dants, the  executors.  It  appeared,  however,  that  they  did  not  require  the 
sheriff  to  proceed,  but  only  said  they  would  have  nothing  to  do  with  it.  The 
sheriff's  costs  in  this  action  were  sought  to  be  recover^,  but  not  any  part  of 
the  sum  paid  for  the  compromise.  It  was  also  sought  to  recover  a  sum  of  802. 
14s.,  being  the  costs  of  an  application  by  the  sheriff  to  postpone  the  trial  of 
Wilton  V.  Farebrother,  till  a  cause  of  Bemasconi  v.  Farebrother,  involving  the 
bankruptcy  of  Chambers,  which  had  been  tried  once  in  the  Court  of  King's 
Bench,  should  have  been  tried  again. 

Ermine  for  the  defendants.  It  is  for  the  jury  to  say,  under  the  direction  of 
his  lordship,  whether  the  sheriff  can  recover  any  part  of  the  costs  of  the  cause 
of  Wilton  V,  Farebrother,  as  it  was  compromised  without  the  consent  of  the 
executors.  It  is  admitted,  that  they  were  not  parties  to  the  compromise,  there- 
fore, they  cannot  be  fairly  implicated  in  any  of  the  consequences  arising  from 
it.  As  the  sheriff  thought  proper  to  enter  into  a  compromise  with  some  of  the 
sureties,  to  those  sureties  he  must  look,  and  not  to  those  who  refused  to  be 
parties  to  any  such  agreement.  The  costs,  also,  of  putting  off  Wilton  v.  Fare- 
brother  were  spontaneously  incurred,  and  cannot  be  recovered. 

Lord  Lyndhurbt,  C.  B.  I  have  no  doubt  about  these  costs,  my  only  doubt 
is  as  to  any  costs  which  are  the  result  of  a  compromise. 

Jervisj  for  the  plaintiffs.     The  question  is,  did  the  executors  protest  against 
ti(\tri   the  compromise,  did  they  insist  on  *the  sheriff's  going  on  and  defending  ? 
1   It  was  necessary  that  the  action  should  be  defended,  and  it  was  defended 
up  to  a  certain  time,  and  the  sheriff  exercised  a  sound  discretion  ip  compromis- 
ing it, 

Ersktne.  The  sheriff  should  not  have  come  to  such  a  compromise,  unless  he 
could  shew  that,  if  he  had  gone  on,  he  must  have  been  defeated.  In  Wilton  v. 
Fitfebrother,  the  bankruptcy  was  to  be  made  out  by  the  sheriff,  and  he  did  not 
prove  the  trading  satisfactorily.  That  has  since,  in  another  case,  been  estab- 
lished ;  and  if  the  sheriff  had  gone  on,  he  woidd  eventually  succeeded,  and 
received  bis  costs  from  Wilton. 

Lord  Ltndhubst,  C.  B.  There  is  no  question  for  the  jury.  There  is  no 
evidence  ai  present  before  the  oonrt^  whether  the  sheriff  exercised  a  sound  dis- 
cretion in  what  he  did.    He  has  compromised  a  defended  cause. 
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Jervu.  It  appears  that  Wilton's  costo  exceeded  in  amount  tlie  sum  paid 
for  them  on  the  compromise. 

Lord  LrNDHuasT,  G.  B.  There  is  no  knowing,  if  a  new  trial  had  heea 
obtained,  and  a  verdict  had  passed  for  the  sheriflf,  what  arrangement  the  court 
would  have  made  with  respect  to  the  costs.  It  does  not  follow  that  the  oonit 
would  have  granted  a  new  trial  on  payment  of  costs.  It  is  possUde^  that,  if  the 
cause  had  gone  on,  Wilton  would  have  had  to  pay  the  costs. 

Enkine.  If  the  costs  were  incurred  in  consequence  of  the  sheriff's  neglect- 
ing to  put  in  evidence  which  was  in  his  power,  who  ought  to  bear  them  ? 
Surely  the  sheriff,  whose  conduct  occasioned  them,  and  not  the  bailiff,  who  hid 
nothine  to  do  with  the  matter. 

Lord  Ltndhurst,  C.  B.  I  should  say,  not  at  all ;  thev  conduct  the  defvnoe, 
and  do  it  as  well  as  they  can ;  they  are  defending  for  the  bailiff 

*Er$k%ne.  Then,  with  respect  to  the  81/.,  the  costs  of  the  application  ny^ 
to  set  aside  the  judgment  ? —  ^ 

Lord  Ltndhurst,  C.  B.  I  think,  as  to  the  81Z.,  that  it  was  an  eztremelj 
reasonable  act,  to  apply  to  the  court  to  eet  rid  of  the  judgment 

Erskine  and  Manning,  It  is  not  within  the  covenant.  The  words  are,  ''all 
costs  of  any  motion  in,  or  application  to,  the  court  touching  ot  concerning  idj 
matter,  wherein  the  said  bf^iff  shall  act  or  assume  to  act." 

Lord  LTin)HURST,  C.  B.  I  think  that  covers  such  a  transaction.  I  think 
the  words,  ''touching  or  concerning,"  bring  it  within  the  covenant;  but  joo 
shall  not  be  concluded  by  my  opinion  here. 

Verdict  for  the  plaintiffs,  for  the  amount  in  the  particulars  of  demand,  with 
leave  to  move  to  reduce  the  damages  by  the  two  sums  objected  to :  vix., 
the  sheriff's  costs  of  the  compromised  action,  and  those  of  the  motion  to 
set  aside  the  original  judgment ;  the  whole  bill  of  costs  to  be  subject  to 
taxation. 

Jervu  and  Burchdl,  for  the  plaintiff. 

Enkine  and  Manning,  for  the  defendants. 

[Attorneys — Smith  if  Son,  and  Arr&wtmilh.'] 

Manning,  (Erskine  having  been  promoted  to  the  office  of  Chief  Judge  of  the 
New  Court  of  Bankruptcy,)  obtam^  a  rule,  pursuant  to  the  leave  given  at  tbe 
trial,  which,  after  argument,  was  I>i8charged. 
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B08ANQUET. 

*KEX  V,  GEORGE  SMITH.    Ma^  16.  [*107 

It  was  the  duty  of  the  prisoner,  who  was  a  clerk  in  the  Stamp  Office,  to  cutoff  the  coraen 
of  parchments  which  bore  the  blue  paper  stamps  allowed  for  as  spoilt,  bj  the  commis- 
sioners of  stamps,  and  to  put  the  blue  paper  stamps  and  the  small  pieces  of  parcbmeat 
80  cut  off,  and  which  were  glued  to  them,  into  the  fire,  without  separating  tiiem.  la- 
stead  of  doing  this,  he  separated  a  blue  paper  stamp  fh>m  the  small  ^iece  of  parchmeot 
to  which  it  had  been  glued,  and  glued  it  to  a  new  sltin  of  parchment,  on  which  the 
words  "  This  indenture  "  had  been  written.  The  Jury  found,  that  he  had  no  fraodo- 
lent  intent  when  he  cut  the  stamp  from  the  skin  of  parchment,  but  that  he  had  when 
he  separated  the  blue  paper  from  the  small  piece  of  parchment;  and  that  be  then 
intended  to  apply  the  stamp  to  a  parchment  intended  to  be  used  as  an  indenture  :" 
Held,  that  this  was  a  capital  offence.    And  it  being  uncertain  whether  the  sUnpw 
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sepmted  was  impressed  before  or  after  the  passing  of  the  stat.  55  Geo.  3^  c.  184,  it  was 
held,  that  the  party  might  be  properly  conricted  on  a  coant  stating  the  stamp  to  be  the 
impression  of  a  die  made  and  nsed  <^  in  parsnance  of  the  statute  made  and  provided  for 
denoting  a  certain  dutj,  being  one  of  those  under  the  management  of  the  commissioners 
of  stamps." 

Indictment  on  the  stat.  55  Geo.  3,  c.  184,  b.  7.  The  fint  count  of  the 
indictment  stated  that  the  prisoner,  on  the  16th  day  of  April,  1  Will.  4,  feloni- 
ously and  fraudulently  did  cut,  tear,  and  get  off  from  a  certain  piece  of  paroh- 
menty  a  certain  impression  of  a  die,  provided,  made,  and  used  in  pursuance  of 
an  act  passed^  55  Geo.  3,  intituled  ''  An  Act,  &c."  for  denoting  a  certain  duty, 
to  wit,  of  25/.,  with  intent  fraudulently  to  use  it  upon  another  piece  of  parch- 
ment. In  the  third  count,  the  intent  laid  was  an  intent  to  use  the  impression  on 
^'  another  piece  of  parchment  chargeahle  with  duty."  T\xQjifth  count  stated  it 
to  be  the  impression  of  a  die  which  had  been  theretofore  made  and  used  ''  in  pursu- 
ance of  the  statute  made  and  provided  for  denoting  a  certain  duty,  being  one  of 
''^lOHl  ^^^  duties  under  the  '^'care  and  management  of  the  commissioners  of 
-'  stamps  of  Great  Britain."  The  tecond,  fcmrth,  and  sixth  counts  laid  an 
intent  to  use  the  stamp  on  vellum  instead  of  parchment. 

It  appeared,  that  the  prisoner  was  a  junior  clerk  in  the  office  for  the  allow- 
ance of  spoiled  stamps  ]  and  that,  on  the  9  th  of  April,  he  was  attending  at  that 
office,  and  it  was  his  duty  to  cut  off  the  corners  of  parchments,  &c.  on  which 
the  stamps  allowed  for  as  spoilt  were,  and  to  put  the  stamp,  and  the  small  piece 
of  parchment  to  which  it  was  glued,  into  the  fire.  It  was  proved  that  parch- 
ments are  stamped  by  glueing  a  square  piece  of  blue  paper  to  the  parcmnent, 
and  stamping  it  with  a  heavy  stamper.  It  was  also  proved,  that  one  of  the 
witnesses  had  procured  for  the  prisoner  two  skins  of  parchment,  on  each  of 
which  the  words  "  This  indenture,  were  written ;  and  that  afterwards  he  desired 
the  same  witness  to  sell  those  two  skins  of  parchment,  each  of  the  skins  then 
bearing  a  25/.  stamp  afflzed  to  it  on  blue  paper;  each  of  those  blue  paper  stamps 
baving  been  separated  from  the  piece  of  parchment  to  which  it  had  originally 
been  glued.  It  appeared  that  25/.  stamps  werensed  before  the  55  Geo.  3;  but 
by  the  stat.  55  Geo.  3,  c.  184,  the  conmiissioners  of  stamps  have  a  power  of 
ordering  that  dies  before  used,  may  be  used  after  that  act.  To  shew  this  to  be 
a  stamp  used  under  that  statute,  the  order-book  of  the  commissioners  of  stamps 
was  produced.  In  this  book  was  contained  an  order  of  the  commissioners  of 
stamps,  directing  this  die  to  be  continued  in  use.  This  order  was  signed  by  the 
secretary  who  was  dead,  but  his  handwriting  was  proved.  None  of  the  wi1>- 
neases  could  say  whether  the  two  blue  paper  stamps,  which  were  the  subject  of 
the  present  indictment,  had  been  impressed  before  or  after  the  passing  of  the 
f^tat.  55  Geo.  3,  c.  184. 

Adolphmj  for  the  prisoner.  There  are  in  this  case  two  objections;  the  stat. 
*l(y91  ^^  ^^^'  ^'  ^'  ^^^^  ^'  ^^  ^^^^  ^^  ^  felony  '^'to  fraudulently  "  out,  tear,  or 
-'  get  off,  or  cause  or  procure  to  be  cut,  torn,  or  got  off  the  impraMMit  of 
any  stamp  or  die  which  shall  have  been  provided,  iiwir,  ornsed  in  pursuance 
of  this  or  any  former  act,  for  expresrittg  or  denoting  any  duty  or  duties  under 
the  care  and  managemeal  of  the  commissioners  of  stamps,  or  any  part  of  such 
duty  or  duties,  from  any  vellum,  parchment,  or  paper  whatsoever,  with  intent 
to  use  the  same  for  or  upon  any  other  vellum,  parchment,  or  paper,  or  any 
instrument  or  writing  charged  or  chargeable  with  any  of  the  duties  hereby 
granted."  Now,  supposing,  for  the  sake  of  argument,  that  these  25/.  stamps 
are  the  stamps  cut  off  by  the  prisoner,  at  the  office  for  the  allowance  of  spoilt 
stamps,  still  he  did  not  fraudulently  cut  them  off,  because  it  was  his  duty;  and 
the  bad  intention  of  converting  them  might  have  occurred  after  they  were  cut 
off.  Tbe  offence  contem]dated  by  the  act,  was  the  fraudulently  cutting  off 
tttamps  from  one  parchment  and  affixing  them  to  another.  The  other  objection 
is  this,  that  the  fi^t  four  counts  state  that  these  were  the  impression  of  a  die 
nuule  and  used  in  pursuance  of  the  55  Geo.  8,  c.  184 ;  now,  tne  witnesses  can- 
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not  say  whether  these  yezy  impresdons  did  not  exist  befoie  that  time.  It  is 
said,  that  the  Jifth  and  sixth  counts  merely  state  the  die  to  have  been  used  imder 
the  statute  in  such  case  made  and  provided.  NoW|  we  hme  no  proof  of  ite  lue 
under  any  preyious  statute. 

Manning,  on  the  same  side.  This  is  not  a  case  in  the  contemplation  of  tlw 
Legislature.  The  words  relate  to  a  case  of  fraudulently  cutting  off  the  stamp 
from  one  deed  and  putting  it  on  another,  and  not  to  cases  where  the  person  does 
it  in  the  discharge  of  his  duty ;  and  if  such  a  case  as  this  had  been  meant,  there 
would  have  been  a  provision  for  the  carrying  away  and  dealing  with  stamps  pro- 
perly cut  off  in  the  first  instance. 

V,  PhilUm,  on  the  same  side.  The  first  objection  is  ^perhaps  rather  r,,.Q 
a  question  for  the  Jury,  as  it  will  be  for  them  to  consider,  whether  the  ^ 

Ensoner,  had  any  bad  intention  at  the  time  he  cut  off  the  stamps,  or  whether 
e  did  it  in  the  discharge  of  his  duty.  The  second  objection  does  not  appear  to 
be  met  by  the  commissioners'  order;  and  the  prosecutors  are  bound  to  prove 
distinctly  that  these  pieces  of  blue  paper  did  not  exist  till  after  the  passing  of 
some  statute  ''  in  such  case  made  and  provided."  This  section  of  the  act  of  rar- 
liament,  55  Geo.  8,  requires,  as  I  submit,  that  the  stamps  should  be  transferred  to 
some  vellum  or  parchment  chargeable  with  duty.  Now,  if  these  parchments 
had  been  complete  indentures,  they  would  have  been  such;  but  the  blank paidi' 
ments  are  not  liable  to  duty ;  and  it  is  no  fraud  on  the  revenue,  unless  the  stamp 
was  transferred  to  some  complete  instrument.* 

Denman,  A.  O.  for  the  prosecution.  As  to  the  objection  that  these  impres- 
sions may  have  been  in  existence  before  the  55  Geo.  8, 1  would  say,  that  these 
stamps  either  existed  before  that  act  or  they  did  not.  If  they  did,  thej  were 
the  impressions  of  stamps  used  under  the  act  of  Parliament  then  in  existence. 
With  respect  to  the  objection,  that  the  stamps  were  not  affixed  to  complete  in- 
struments; I  submit  that  the  words  "  vellum,  parehment,  and  paper/'  are  three 
descriptions,  distinct  from  that  of  ^'  instrument  chargeable  with  duty."  It  is 
said,  that  putting  the  stamps  upon  blank  parehment  was  no  fraud  on  the  reve- 
nue. I  admit  that  it  was  not  immediate,  but  it  would  be  a  fraud  as  soon  as  the 
indenture  was  filled  up.  It  is  also  objected,  that  the  prisoner  had  no  bad  intent 
when  he  cut  of  the  comer  of  the  skin  of  parehment  on  which  it  originallj  was; 
but  it  appears,  that  he  afterwards  got  off  the  blue  paper  stamp  from  the  small 
piece  of  parehment  on  which  it  was  glued,  which  was  no  part  of  his  dntj,  as 
he  ought  to  have  burnt  the  whole  together;  and  this  I  submit  clearly  shevs 
what  his  intention  was. 

*Gum€i/.  Whether  the  prisoner,  when  he  cut  off  the  comer  of  r»iii 
the  skin  of  parchment  at  the  Stamp  Office,  had  any  bad  intent,  is  im-  ■• 
material,  because  he  must  have  had  it  when  he  sisparated  the  blue  paper  from 
the  bit  of  parehment  to  which  it  was  glued.  With  respect  to  the  last  objection, 
it  is  not  necessary  that  the  stamp  should  be  actually  transferred  to  anyinstro- 
ment;  it  must  be  cut  or  taken  of  with  intent  to  use,  and  we  produce  the  parch- 
ment to  which  it  was  transferred,  to  shew  the  intent.  With  respect  to  the  other 
objection,  that  the  impression  was  not  made  from  a  die  used  under  the  stat.  55 
(}eo.  3,  chap.  184,  if  the  other  side  get  rid  of  the  first  four  counts,  they  bring 
themselves  within  the  5th  and  6th  counts. 

E.  Scarlett  cited  the  case  of  Rex  v.  Holland  Palmer,(a)  and  contended, 
that  the  words  *^  vellum,  parchment  or  paper,  or  any  instrument  chargeable,'' 
must  be  taken  in  the  disjunctive. 

Addphus  in  reply.    It  is  essential  that  the  party  shall  feloniously  cat  off  the 

(a)  2  East's  P.  G.893.  That  was  an  indictment  on  the  atat  23  Gao.  3,  c  49, 8. 20,  wbkb 
makes  it  a  felony  to  expose  to  sale  "  any  paper  liable  to  a  stamp  duty,  with  any  co™*"^ 
felt  impression  thereon,  knowing^/'  &c.  The  prisoner  sold  blank  papers  with  forgtd 
receipt  stamps  on  them.  The  Judges  held,  that  the  prisoner  was  rightly  conricted,  aod 
that  pieces  of  paper  destined  and  prepared  for  receipts  must  be  ti^en  to  be  paper  liable 
to  stamp  duty. 
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stamp.    Now,  I  sabmit,  that  here  he  did  not  fraadnlentl j  cut  it  off,  as  he  did  it 
in  the  disdiarse  of  his  duty.     The  Attorney-General  put  the  case  upon  a  Teiy 
nice  pointy  for  he  contends,  that  the  separating  the  bine  paper  from  the  bit  of 
parchment  to  which  it  is  glued  constitutes  the  offence.    But  I  submit,  that,  if 
the  party  had  not  a  guilty  intent  at  the  time  of  the  original  removing  of  the 
stamp,  it  is  not  a  capital  felony;  and,  with  respect  to  the  other  point,  I  submit 
that  there  is  no  eTidence  that  the  die  from  which  this  stamp  was  struck  was 
*1121  *^'^^  ^y  ^^  commissioners  of  stamps  at  the  time  when  this  impression 
^  was  taken. 
Mr.  Justice  Bosanqukt.    It  does  not  appear  to  me  that  any  of  the  points 
are  sufficient  to  induce  the  Court  to  withdraw  the  case  from  the  consideration  of 
the  Juiy.    The  first  objection  is,  that  this  act  of  Parliament  applies  only  to 
cases  where  the  part^  wrongfully  cuts  off  the  stamp  from  some  instrument. 
However  that  is  got  rid  of  by  the  observation  of  one  of  the  learned  counsel, 
that  it  is  a  question  for  the  Jury,  whether  the  prisoner  cut  off  this  stamp  for 
any  unlawful  purpose ;  but  there  is  another  view  of  the  case  in  which  I  am  dis- 
posed to  concur;  which  is  this :  admitting  that  the  prisoner  originally  cut  off  the 
corner  of  the  slan  of  parchment  which  bore  the  stamp,  without  any  hid  intent, 
still,  if  he  separated  the  blue  paper  stamp  from  the  small  piece  of  parchment, 
baving  then  a  fraudulent  intent,  I  think  his  offence  wotdd  be  within  the  act  of 
Parliament.    The  ofience  in  the  act  is  the  cutting  a  stamp  frt)m  any  parchment 
with  intent  to  transfer  it  to  any  other  parchment,  &c.    It  has  been  contended, 
that  the  words  '^charged  or  chargeable"  apply  to  the  words  '^  vellum,  parch- 
ment," &c.     It  is  true,  that  in  this  case  there  was  no  complete  instrument  writ- 
ten on  the  parchment  to  which  these  stamps  were  transferred.     But  still  the 
question  is,  whether  the  same  construction  ou^ht  not  to  apply  as  in  Palmer's 
case :  and  it  also  appears,  that  each  of  these  skins  have  the  words  ^^This  Inden- 
toie''  written  upon  them.    K  the  impression  was  fraudulently  detatched  from 
one  parchment,  in  order  to  be  annexed  to  some  other  parchment  intended  to  be 
nsed  as  an  indenture,  the  offence  is  complete.     The  only  other  objection  is,  that 
it  is  not  shewn  that  this  was  an  impression  of  a  stamp  used  under  the  stat.  55 
Geo.  3,  c.  184.    Now,  if  these  impressions  were  made  before  the  55th  Geo.  8, 
they  cannot  be  taken  as  impressions  from  a  die  under  that  act  of  Parliament. 
*1131  ^  ^^^  ^^^  *made  after  that  period,  I  think  that  the  earlier  counts  are 
^  sustained ;  but,  if  they  were  made  before,  the  latter  counts  of  the  indict- 
meat  apply. 

Mr.  Justice  Littledale.     There  are  several  questions  to  be  left  to  the  Jury, 
aod  there  are  important  points  which  may  be  considered  hereafter. 
The  prisoner  was  called  on  for  his  defence. 

Mr.  Justice  Bobxnqvst  (in  summing  up).  In  this  case  several  questions 
&ri£e.  The  first  question  is,  whether  these  are  the  impressions  of  a  die  used 
^der  the  authority  of  the  commissioners  of  stamps ;  for,  if  so,  they  must  have 
been  used  under  the  stat.  55  Oteo,  8,  c.  184,  or  some  former  act  of  Parliament, 
loa  must  also  find  whether  these  impressions  were  made  before  the  55th  Geo. 
3;  because,  if  they  were,  the  Judges  will  consider  the  case  upon  the  latter 
coants  only.  The  next  question  is,  whether  the  prisoner  took  off  these  impres- 
sions with  a  fraudtdent  intent,  to  annex  them  to  some  other  piece  of  parchment ; 
and  whether  he  intended  to  annex  them  to  some  piece  of  parchment,  which, 
when  used,  would  be  liable  to  the  payment  of  dutv  ?  You  will  also  consider, 
whether  he  intended  to  misapply  them  at  the  time  ne  cut  them  from  the  comers 
of  the  skins  at  the  Stamp  Office,  where  he  was  acting  in  discharge  of  his  duty. 
If  yon  think  that  he  fraudulently  removed  the  stamp  from  a  parchment,  with 
intent  to  place  it  on  some  other  parchment,  I  think  you  ought  to  find  him  guilty. 
But  I  wisn  you  also  to  give  me  'your  opinion — 1st,  whether  these  impressions 
vere  made  before  or  since  the  vear  1815;  2d,  whether,  at  the  time  he  cut  off 
tbe  stamp  in  the  discharge  of  his  dutv,  he  intended  to  apply  it  to  some  other 
piece  of  parchment;  8d,  whether,  at  ulq  time  he  detached  the  blue  paper  from 


480  Bex  v.  Smith.    0.  B.  1831.  [113 

the  small  piece  of  parchment  to  whkh  it  "mm  glued,  he  intended  to  apfdj  it  to 

any  other  parchment;  and  4th,  whether  he  intended  to  apply  the  stamp  to  t 

"^parchment  to  be  used  as  an  indenture,  which  would  be  liable  to  stamp  ^^^s 

duty  when  complete.  The  Jury  found  the  prisoner  guilty.  ^ 

In  answer  to  the  questions  of  the  learned  Judge,  they  sud— -1st.  That  they 

had  no  means  of  knowing  whether  the  impressions  were  made  before  or 

since  the  55th  Qeo.  3. 

2d.  That  they  acquitted  the  prisoner  of  fraudulent  intent  at  the  time  he 

out  the  stamps  from  the  skins  at  the  stamp  office. 
3d.  That  they  found  him  guilty  of  fraudulent  intent  at  the  time  he  aepi- 
rated  the  blue  paper  from  the  small  piece  of  parchment  to  which  it  wu 
glued. 
4th.  That  they  found  him  guilty  of  intending  to  apply  the  stamp  to  i 

Jarchment  which  was  intended  to  be  used  as  an  indenture, 
ustioe  BosANQUET  directed  a  verdict  of  guilty  to  be  entered  on  the  56 
and  6th  counts,  and  reserved  the  case  for  the  opinion  of  the  Judges. 
Denman,  A.  G.,  Gumeyy  Alley,  and  R.  Scarlett,  for  the  prosccuticm. 
Ailofphus,  Manning,  and  C,  Phillips,  for  the  defence. 

[Attorneys — Timms  and  Harmer.1 

This  case  was  afterwards  considered  by  the  Fifteen  Judges,  who  held  the 
conviction  right. 

By  the  stat  65  Geo.  3,  c.  184,  8.  7,  it  ia  enacted — ^^  That  if  any  peraon  shall  forge  or 
counterfeit,  or  cause  or  procure  to  be  forged  or  counterfeited,  any  stamp  or  die,  or  anr 
part  of  any  stamp  or  die,  which  shall  have  been  provided,  made,  or  used,  in  porsuBnceof 
this  act,  or  in  pursuance  of  any  former  act  or  acts  relating  to  any  stajnp  duty  or  dotirf, 
or  shall  forge,  counterfeit,  or  resemble,  or  cause  or  procure  to  be  forged,  counterfeited,  or 
resembled,  the  impression  or  any  part  of  the  impression  of  any  such  stamp  or  die  as  afim- 
said,  *upon  any  vellum,  parchment,  or  paper,  or  shall  stamp  or  mark,  or  cause  or  r^j^. 
procure  to  be  stamped  or  marked,  any  vellum,  parchment,  or  paper,  with  any  such  ^ 
forged  or  counterfeited  stamp  or  die,  or  part  of  any  stamp  or  die  as  aforesaid,  with  inteat 
to  defraud  his  Majesty,  his  heirs  or  successors,  of  any  of  the  duties  hereby  granted,  or 
any  part  thereof ;  or  if  any  person  shall  utter  or  sell,  or  expose  to  sale,  any  vellum,  pareb- 
meat,  or  paper,  having  thereupon  the  impression  of  any  such  forged  or  counteifeite^ 
stamp  or  die,  or  part  of  any  stamp  or  die,  or  any  such  forged,  counterfeited,  or  resembled 
impression,  or  part  of  impression,  as  aforesaid,  knowing  the  same  respectively  to  be  foq^. 
counterfeited,  or  resembled ;  or  if  any  person  shall  privately  and  secretly  use  any  stamp 
or  die  which  shall  have  been  so  provided,  made,  or  used,  as  aforesaid,  with  intent  to 
defraud  his  M^esty,  his  heirs,  or  successors,  of  any  of  the  said  duties,  or  any  part  thereof; 
or  if  any  person  shall  fraudulently  cut,  tear,  or  get  off,  or  cause  or  procure  to  be  cut,  ton, 
or  got  off,  the  impression  of  any  stamp  or  die  which  shaU  have  been  provided,  made,  or 
used,  in  pursuance  of  this  or  any  former  act,  for  expressing  or  denoting  any  duty  or  dnties 
under  the  care  and  management  of  the  commissioners  of  stamps,  or  any  part  of  such  doty 
or  duties,  from  any  vellum,  parchment,  or  papev  whaJAoever,  with  intent  to  use  the  ssbm 
for  or  upon  any  other  vellum,  parchment,  or  paper,  or  any  instrnment  or  writing  charged 
or  chargeable  with  any  of  the  duties  hereby  granted;  then  and  in  every  such  cbs^mT 
person  so  offending,  and  every  person  knowingly  and  wilfully  aiding,  abetting,  or  assisting 
any  person  or  persons  in  committing  any  such  offence  as  aforesaid,  and  being  thereof 
lawfully  convicted,  shall  be  adjudged  guilty  of  felony,  and  shall  suffer  death  as  a  felon, 
without  benefit  of  clergy." 

And  by  the  stat.  12  Geo.  3,  c.  48,  s.  1,  it  is  enacted,  ^<That  if  any  person  or  persons,  ti 
any  time  after  the  1st  day  of  August,  1772,  shall  write  or  engross,  or  cause  to  be  written 
or  engrossed,  either  the  whole,  or  any  part  of  any  writ,  mandate,  bond,  affidavit,  or  other 
writing,  matter,  or  thing  whatsoever,  in  respect  whereof  any  duty  is  or  shall  be  payable 
by  any  act  or  acts  made,  or  to  be  made,  in  that  behalf,  on  the  whole  or  any  part  of  anv 
piece  of  vellum,  parchment,  or  paper,  whereon  there  shall  have  been  before  written  any 
other  writ,  bond,  mandate,  aflSdavit,  or  other  matter  or  thing,  in  respect  whereof  any  duty 
was  or  shall  be  payable  as  aforesaid,  before  such  vellum,  parchment,  or  paper,  shall  hare 
been  again  marked  or  stamped,  according  to  the  said  acts ;  or  shall  fraudulently  erase  or 
scrape  out,  or  cause  to  be  erased  or  scraped  out,  the  name  or  names  of  any  person  or 
persons,  or  any  sum,  date,  or  other  thing,  written  in  soch  writ,  mandate,  affidavit,  bocd, 
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or  other  writing,  matter,  or  thmg,  as  aforesaid ;  or  fraudulently  cut,  tear,  or  get  off,  any 
mark  or  stamp,  in  respect  whereof,  or  whereby,  any  duties  are  or  shall  be  payable,  or 
denoted  to  be  paid  or  payable  as  aforesaid,  from  any  piece  of  vellum,  parchment,  paper, 
*116l  P^*y^^^  cards,  outside  paper  of  any  parcel  *or  pack  of  playing  cards,  or  any  part 
J  thereof,  with  intent  to  use  such  stamp  or  mark  for  any  other  writing,  matter,  or 
thing,  in  respect  whereof  any  such  duty  is  or  shall  be  payable,  or  denoted  to  be  paid  or 
payable  as  aforesaid ;  then,  so  often,  and  in  every  such  case,  every  person  so  offending  in 
any  of  the  particulars  before  mentioned,  and  every  person  knowingly  and  wilfully  aiding, 
abetting,  or  assisting  any  person  or  persons  to  commit  any  such  offence  or  offences,  as 
aforesaid,  shall  be  deemed  and  construed  to  be  guilty  of  felony;  and,  being  thereof  con- 
victed by  due  course  of  law,  shall  be  transported  to  some  of  his  Majesty's  plantations 
beyond  the  seas,  for  a  term  not  exceeding  seven  years,  according  to  the  laws  in  force  for 
the  transportation  of  felons :  and  if  any  such  person  or  persons  so  convicted  or  trans- 
ported shall  voluntarily  escape  or  break  prison,  or  return  from  transportation  before  the 
expiration  of  the  time  for  which  he,  she,  or  they  shall  be  so  transported  as  aforesaid,  such 
person  or  persons,  being  thereof  lawfully  convicted,  shall  suffer  death  as  a  felon,  without 
benefit  of  clergy,  and  shall  be  tried  for  such  felony  in  the  county  where  he,  she,  or  they 
shall  be  apprehended/' 


BEFORE  THE  HOX.  CHARLES  EWAN  LAW,  COMMON  SERJEANT. 


EEX  V.  CULLEN.     Dec,  11. 

A  forjred  paper  was  in  the  following  form — "Per  bearer  two  11 — 4  superfine  counterpanes. 
T.  Davis,  E.  Twell."  It  was  not  addressed  to  any  person : — Held  by  the  15  Judges,  that 
it  was  neither  an  order  nor  a  request  within  the  stat.  1  Will.  4,  c.  66,  s.  10,  (the  forgery 
consolidation  act). 

The  prisoner  was  indicted  for  that  he,  on  &c.,  at  &o.,  feloniously  did  utter, 
dispose  of,  and  put  off  to  one  John  Smith,  a  certain  forged  request  for  the  deli- 
very of  goods,  which  is  as  follows : — "  Per  bearer,  two  11 — 4  superfine  coun- 
terpanes. T.  Davis,  E.  Twell,"  with  intent  to  defraud  John  Lainson  and  others, 
he  the  said  Charles  Cullen  well  knowing  the  said  request  to  be  forged.  The 
indictment  also  contained  a  count,  calling  the  instrument  a  forged  order. 
jj^l^^.-.  *The  prisoner  having  been  found  guilty  on  this  and  on  other  charges 
-'  of  the  same  description,  which,  by  the  1  Will.  4,  c.  66,  s.  10,(a)  the  act 
upon  which  the  indictment  was  framed,  rendered  him  liable  to  be  transported 
f  »r  life. 

F.  V.  Lee^  for  the  prisoner,  objected,  in  arrest  of  judgment,  that  the  instru- 
ment set  out  in  the  indictment  was  neither  an  "  order*'  nor  "  request,"  within 
the  terms  of  the  act  of  Parliament.  First,  it  was  not  an  order,  because  it  was 
not  directed  to  any  person ;  and  to  be  so,  it  ought  not  only  to  purport  to  be 
signed  by  some  person  who  might  command  the  delivery  of  the  goods;  but  it 
ought  also  to  he  directed  to  a  person  who  was  compellable  to  obey  it.  And  he 
ntcd  Rex  V,  Clinch,  2  East,  P.  C.  938,  Rex  v.  Williams,  1  Leach,  114,  Rex  r. 
Mitchell,  Post.  119.  Secondly y  it  was  not  a  request,  for  a  request  was  the  act 
of  asking  something  from  anoiJter,  which,  in  this  case,  was  not  done,  for  al- 

(<t)  By  which  it  is  enacted,  "That  if  any  person  shall  forge  or  alter,  or  shall  offer,  utter, 
•lispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  altered,  any  deed,  bond,  or  writing 
obligatory,  or  any  court-roll  or  copy  of  any  court-roll  relating  to  any  copyhold  or  cus- 
tomary estate,  or  any  acquittance  or  receipt  either  for  money  or  goods,  or  any  account- 
able receipt  either  for  money  or  goods,  or  for  any  note,  bill,  or  other  security  for  pay- 
ment of  money,  or  any  warrant,  order,  or  request  for  the  delivery  or  transfer  of  goods,  or 
for  the  delivery  of  any  note,  bill,  or  other  security  for  payment  of  money,  with  intent  to 
dtfraud  any  person  whatsoever,  every  such  offender  shall  be  guilty  of  felony,  and,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond 
the  seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  four  years  or  less  than  two  years.'' 
Vol.  XXIV.— 31 
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though  the  act  of  presenting  the  paper,  in  effect,  might  be  so,  yet  in  tccrcU  it 
was  not;  and  he,  therefore;  submitted  it  fell  ?rithin  the  principle  of  the  above 
decisions. 

The  prosecutor  stated^  that  such  orders  were  common  in  the  trade. 

*The  Common  Serjeant  thought,  upon  the  authority  of  the  cases  ^^^^ 
cited,  that  it  was  not  an  order ;  but  he  had  some  doubts  whether  it  was  I- 
not  a  request ;  and,  as  the  point  was  new,  and  of  some  importance  to  commer- 
cial men,  he  said  he  would  submit  it  to  the  Fifteen  Judges;  which  he  did,  and 
they  were  of  opinion  that  the  conviction  was  improper,  as  the  instrument  was 
neither  an  order  nor  request  within  the  1  Will.  4,  c.  60,  s.  10. 

The  prisoner  was  discharged. 


OLD  BAILEY  JULY  SESSIONS,  1831. 

BEf ORE  MB.  JUSTICE  GASELEE  AND  MR.  JUSTICE  J.  PARKE. 


REX  V.  BACKLER.    July  2. 

On  an  indictment  for  forging  a  check,  purporting  to  be  drawn  by  G.  A.  upon  Messrs.  J.  L 
&  Co.,  proof  that  no  person  named  G.  A.  keeps  an  account  with  or  has  anj  nght  lo 
draw  on  Messrs.  J.  L.  k  Co.,  is  prima  facie  evidence  that  G.  A.  is  a  fictitious  person. 

Forgery.  The  Jirst  count  of  the  indictment  charced  the  prisoner  with  forg- 
ing a  check,  with  intent  to  defraud  Thomas  Blackwell  and  another.  There  was 
a  seccnd  count  for  uttering  with  the  like  intent;  and  two  similar  counts,  charg- 
ing the  forgery  and  uttering  to  be  with  intent  to  defraud  Samuel  Jones  Lojd 
and  others. 

The  check  was  as  follows : — 
"  No.  24.  No.  23,  Lothbury,  London,  May  24, 1831. 

Messrs.  Jones  Loyd  &  Company, 

Pay  to Newman,  Esq.  or  bearer,  ten  pounds. 

£10  0  0.  G.  Andrewes." 

It  appeared  that  the  prisoner  went  to  Mr.  Blackwell,  and  asked  change  for 
the  check  for  Mr.  Newman  of  Soho  Square,  in  whose  service  he  stated  himself 


to  have  been  for  three  months.  The  prisoner  also  said,  that  Mr.  *New-  r^ng 
man  had  put  his  name  on  the  check.  Mr.  Newman  was  not  called  as  a  '- 
witness ;  out  it  was  proved,  that  the  name  on  the  check  was  not  of  his  hand- 
writing, and  that  the  prisoner  had  never  been  in  his  service.  It  was  also  proved, 
by  a  clerk  of  Messrs.  Jones  Loyd  &  Co.,  that  No.  43,  Lothbury,  was  their  bank- 
ing house,  and  that  no  person  of  the  initial  and  name  of  G.  Andrewes  kept  anj 
account  there,  or  had  any  right  to  draw  checks  on  their  house. 

Mr.  Justice  J.  Parke  (in  summing  up.) — You  must  be  satisfied  not  onlj 
that  the  prisoner  uttered  this  check,  but  also  that  it  is  a  forgery,  and  that  be 
knew  it  to  be  so.  Now,  we  find  that  he  stated  that  he  was  a  servant  of  Mr. 
Newman,  and  that  Mr.  Newman  had  put  his  name  on  the  back  of  the  check : 
but  it  is  shewn,  not  only  that  the  name  is  not  of  Mr.  Newman's  hand-writisg, 
but  that  the  prisoner  never  was  in  his  service.  There  is  no  proof  as  to  who 
this  G.  Andrewes  is,  and  the  question  therefore  is,  whether  there  is  evideocc 
sufficient  to  satisfy  you  that  Andrewes  is  a  fictitious  person.  That  being  a  nega- 
tive, it  is  not  easy  to  prove,  and  the  evidence  from  which  you  are  asked  to  infer 
it,  is  that  this  check  is  drawn  upon  Jones  Loyd  &  Co.,  no  person  of  that  initial 
and  name  having  any  right  to  draw  on  them.  My  learned  brother  and  myself, 
after  conferring,  think  that  this  is  sufficient  prima  facie  evidence  that  he  is  a 
fictitious  person  J  and  if  there  was  any  such  real  person  either  keeping  cash  at 
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this  banking  house  or  not,  the  prisoner  might  have  produced  him  or  hare  given 
some  evidence  on  the  subject.  If  it  had  turned  out  that  a  person  named  An- 
drewes  had  drawn  upon  Jones  Lojd  &  Co.,  without  funds,  that  would  have  been 
a  fraud  and  not  a  forgery;  but,  we  think,  in  point  of  law,  that  there  is  suffi- 
cient evidence  of  Andrewes  being  a  fictitious  person,  more  especially  as  the  pri- 
soner does  not  produce  any  evidence,  nor  even  make  any  statement  as  to  who 
Andrewes  is.  Verdict — Guilty,  on  the  second  count. 

See  the  case  of  Rex  v.  King,  post,  p.  123. 


♦120]  *REX  V.  BOURNE.    Jufy  2. 

A.  was  fighting  with  his  brother ;  and  to  prevent  this  B.  laid  hold  of  A.,  and  held  him 
down  upon  a  loclcer  on  board  (he  barge  in  which  they  were,  but  struck  no  blow.  A. 
stabbed  B. : — Held,  that  if  B.  did  nothing  more  than  was  sufficient  to  prevent  A.  from 
beating  his  brother,  and  had  died  of  this  stab,  the  offence  of  A.  would  hare  been 
murder ;  but  that  if  B.  did  more  than  was  necessary  to  prevent  the  beating  of  A/a 
brother,  it  would  have  been  manslaughter  only. 

Indictment  on  the  stat.  9  Geo.  4,  c.  31,  ss.  11,  12,  for  stabhing  and 
wounding  James  Lightfoot,  with  intent  to  murder  him.  There  were  two  other 
counts,  laying  the  intent  to  be  to  disable  him,  and  to  do  him  some  grievous 
bodily  harm. 

The  prosecutor  stated  that  the  prisoner  and  his  brother,  who  was  a  boy  about 
six  years  younger  than  himself,  were  fighting  on  board  the  barge  Alfred,  which 
was  lying  in  the  West  India  Docks,  and  in  which  he  (the  prosecutor)  also 
worked ;  that  he  laid  hold  of  the  prisoner  to  prevent  him  from  beating  his  bro- 
ther, and  held  him  down  on  a  locker,  but  did  not  strike  him ;  and  that  the  pri- 
soner stabbed  him  with  a  knife  just  above  the  knee. 

The  prisoner  in  his  defence  said,  that  the  prosecutor  had  knocked  him 
down. 

Mr.  Justice  J.  Parke  (in  summing  up.) — ^The  prosecutor  states  that  he  was 
merely  restraining  the  prisoner  from  beating  his  brother,  which  was  quite  proper 
on  his  part ;  and  he  says,  that  he  did  not  strike  any  blow.  If  you  are  of  opin- 
ion that  the  prosecutor  did  nothing  more  than  was  necessary  to  prevent  the  pri- 
soner from  beating  his  brother,  the  crime  of  the  prisoner,  if  death  had  ensued, 
would  not  have  b^n  reduced  to  manslaughter ;  but  if  you  think  that  the  pro- 
secutor did  more  than  was  necessary  to  prevent  the  prisoner  from  beating  his 
brother,  or  that  he  struck  any  blows,  then  I  think  that  it  would.  You  will, 
therefore,  consider  whether  any  thing  was  done  by  the  prosecutor  more  than 
was  necessary,  or  whether  he  gave  any  blows  before  he  was  cut. 

Verdict — Guilty,  on  the  third  count. 


*121]  ♦REX  V.  PEARSON.    Jul^  3. 

Ail  mdictment  for  stealing  a  bank  note  did  not  conclude  contra  formam  statuti: — ^Held^by 
the  fifteen  Judges,  that  it  was  bad. 

8ke  ante,  Yol.  4,  p.  572.  In  this  case  the  fifteen  Judges  decided  that  the 
11th  and  12th  counts  of  the  indictment  were  bad,  as  ttey  did  not  conclnde 
contra  formam  statuti. 
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OLD  BAILEY  JAKUAKY  SESSION,  1832. 

BEFORE  MR.   JUSTICE  PARK^   MR.  JUSTICE  J.   PARKE,  AND  MR.  BARON 

BOLLAND. 


REX  V,  BRIDGET  CULKIN.    Jan,  7. 

A.  was  charged  with  sufTocating  B.  hf  pl<teing  both  her  hands  about  the  neek  of  B. — ^Held. 
that  A.  might  be  convicted  on  this  indictment  if  B.  was  suffocated  m  any  manner,  either 
by  A.  or  any  other  person  in  her  presence,  she  being  priry  to  the  commission  of  the 
offence.  • 

The  phrase  "  about  the  neck,"  in  an  indictment  for  marder,  is  good,  and  is  not  open  to 
the  same  objection  as  ^'  about  the  breast." 

Murder.  The  indictment  charged  that  the  prisoner  in  and  upon  one  Mar- 
garet Duffy  '*  did  make  an  assanlt,  and  that  the  said  Bridget  Culkin,  with  both 
her  hands  about  the  neck  of  the  said  Margaret  Duffy,  the  said  neck  and  threat 
of  the  said  Margaret  Duffy  then  and  there  feloniously,  wilfully,  and  of  her 
malice  aforethought,  did  grasp,  squeeze,  and  press,  and  by  the  grasping,  squeez- 
ing, and  pressing  aforesaid,"  did  suffocate  and  strangle  the  deceased. 

it  appeared  that  Margaret  Duffy,  a  child  of  about  six  years  of  age,  had  been 
suffocated  for  the  purpose  as  was  supposed  of  being  dissected.  The  surgeon 
said,  that  her  death  had  been  caused  by  the  pressure  of  a  hand  on  the  back  of 
'  the  neck,  another  hand  being  held  over  the  mouth.  There  was  evidence  tend- 
ing to  shew  that  a  man  and  woman  had  committed  the  offence ;  and  there 
was  much  circumstantial  evidence  tending  to  shew  the  guilt  of  the  pri- 
soner. 

*C!arksonj  for  the  prisoner,  objected  that  the  mode  of  the  death  was  ^yy^ 
improperly  stated  in  the  indictment,  as  it  was  not  stated  that  the  hand  ^ 
over  the  mouth  was  the  cause  of  the  death. 

Mr.  Justice  Park.     It  is  the  same  kind  of  death. 

Mr.  Justice  J.  Parke.  If  the  death  was  proved  to  be  by  suffocation  at  all 
it  would  be  sufficient. 

ClarJcson.  The  indictment  states  the  pressure  to  have  been  about  the  neck. 
In  stating  a  wound,  it  is  laid  down  by  Lord  Hale, (a)  that  about  the  breast,  cir- 
citer  pectus,  would  not  be  sufficient. 

Mr.  Justice  J.  Parke.  About  the  breast  might  mean  only  near  the  breast, 
but  about  the  neck  means  round  it. 

The  prisoner  was  called  on  for  her  defence. 

Mr.  Justice  J.  Parke  (in  summing  up.) — If  you  arc  satisfied  that  this  child 
caine  by  her  death  by  suffocation  or  strangulation,  it  is  not  necessary  that  the 
prisoner  should  have  done  it  with  her. own  hands ;  for,  if  it  was  done  by  anj 
other  person  in  her  presence,  she  being  privy  to  it,  and  so  near  as  to  be  able  to 
assist,  she  may  be  properly  convicted  on  this  indictment. 

Verdict — ^Not  guilty. 

Adolphus  and  JBieaton,  for  the  prosecution. 

Clarksan,  for  the  prisoner. 

[Attorney  for  the  prosecution — T,  T.  Taylor,] 

(a)  In  2  H.  P.  0. 185,  it  is  laid  down,  that  an  indictment  for  murder,  stating  the  wonnd 
to  be  super  brachium,  or  manum,  or  latus,  without  saying  whether  right  or  left,  is  not 
good;  nor  is  circiter  pectus,  nor  super  partes  posteriores  corporis;  but  super  faciem  or 
caput,  or  super  dextram  partem  corporis,  or  in  infima  parte  rentris,  are  certain  enough. 
See  the  case  of  Rex  v.  Tye,  Carr.  Supp.  35. 
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*BEXi;.  KING.    Jan.  9.  [*128 

Where  a  bill  purported  to  be  accepted  by  ''Samael  Knight,  Market-place,  Birmingham." — 
It  was  held,  on  an  indictment  for  the  forgery  of  the  acceptance,  that  the  result  of  in- 
quiries made  at  Birmingham  by  the  prosecutor,  who  was  not  acquainted  with  the  place, 
was  eridence  for  the  Jury,  though  neither  the  best  nor  the  usual  evidence  given  to  prove 
the  non-existence  of  a  party  whose  name  is  used. 

The  first  count  of.  the  indictment  charged  the  prisoner  with  haying  forged  a 
bill  of  exchange,  drawn  by  one  Thomas  Webb,  accepted  by  one  Samuel  Knight, 
and  indorsed  by  the  said  Thomas  Webb,  with  intent  to  defraud  a  person  named 
Beit 

In  the  other  counts  of  the  indictment  the  prisoner  was  charged  respectively 
with  uttering  a  bill  knowing  it  to  be  forged;  with  forging  the  acceptance; 
with  uttering  the  bill,  knowing  the  acceptance  to  be  for^;  with  forging 
the  indorsement,  and  with  uttering  the  bill  knowing  the  indorsement  to  be 
forged. 

From  the  evidence  of  Mr.  Beit,  the  prosecutor,  who  was  a  dealer  in  (German 
silver,  it  appeared  that  the  prisoner  applied  to  him  about  the  beginning  of  the 
month  of  June,  saying  that  he  wished  to  purchase  some  German  silver,  that  his 
name  was  King,  of  King-square,  which  was  chiefly  his  property,  and  derived 
its  name  from  him ;  that  he  was  out  of  business  himself,  but  was  requested  to 
make  the  purchase  by  some  friends  in  the  country.  He  left  at  that  time  with- 
out taking  any  of  the  metal ;  but  came  again  on  the  9th,  and  brought  with  him 
a  person  whom  he  described  as  a  manufacturing  man.  The  metal  was  to  be 
paid  for  in  cash,  and  the  prisoner  took  from  his  pocket  the  bill  of  exchange  in 
question,  and  said  it  had  a  little  time  to  run,  and  he  could  not  very  well  get  it 
discounted,  and  therefore  he  would  leave  it  with  the  prosecutor  till  the  Monday 
following.  He  did  not  come  a^in  at  all.  The  bill  purported  to  be  accepted 
by  "  Samuel  Knight,  Market-place,  Birmingham."  The  second  indorsement 
on  the  bill  was  proved  to  be  in  the  prisoner's  handwriting.  The  prosecutor 
stated  that  he  went  twice  to  Birmingham  to  inquire  after  Knight,  and  on  the 
second  occasion,  inquired  at  the  bank  there,  and  at  a  place  where  the  overseen 
*1241  ^^  ^^^  P^^  ^^^'  ^^  ^^  stated  that  he  had  made  ^inquiries  at  Not- 
-'  tingham,  at  which  place  the  bill  purported  to  be  drawn,  for  Thomas 
Webb,  the  drawer,  but  was  not  able  to  hear  anything  of  him.  On  his  cross- 
examination,  he  admitted  that  he  was  a  stranger  to  both  these  places,  and  that 
he  had  not  procured  any  person  from  either  place  to  prove  that  such  persons  as 
Kaight  and  Webb,  were  not  known  at  them.  On  his  rc-examination  ho  stated, 
that  he  had  made  inquiries  in  King-square,  but  could  not  hear  of  any  such  per- 
son as  the  prisoner  there. 

Carringtonj  for  the  prisoner,  submitted  that  the  evidence  of  the  prosecutor 
did  not  satisfactorily  show  that  the  signatures,  <*  Samuel  Knight"  and  *^  Thomas 
Webb,"  were  not  those  of  real  persons.  He  referred  to  the  case  of  a  prosecu- 
tion at  the  instance  of  the  King's  College,  in  London,  where,  to  prove  that*  a 
certain  name  was  fictitious,  the  two-penny  postman,  and  also  a  police  officer 
of  the  district  in  which  the  person  was  described  as  residing,  were  called  as 
witnesses ;  and  he  contended,  that  in  the  present  case,  witnesses  should  have 
heen  called,  who  were  well  acquainted  with  Birmingham  and  Nottingham  re- 
spectively. 

Mr.  Justice  J.  Parke  (after  conferring  with  the  other  Judges  present)  said — 
I  have  consulted  with  my  learned  brothers,  and  they  are  of  opinion  with  me 
that  it  is  evidence  to  go  to  the  Jury.  It  is  not,  certainly,  the  most  satisfactory 
evidence;  nor  is  it  the  evidence  that  is  usually  given  in  such  cases;  but  it  is 
evidence.     It  will  be  for  the  Jury  to  say  whether  it  is  sufficient. 

The  prisoner,  in  his  defence,  said  that  he  took  the  bill  from  Thomas  Webb, 
the  drawer  and  gave  him  value  for  it. 
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Two  witnesses  were  called  on  Ida  behalf,  who  stated  that  they  knew  Thomu 
Webb  and  that  the  drawing  and  indorsement  were  of  his  handwriting.  Thej 
described  ^him  as  having  Uved  at  one  time  at  Nottingham^  and  at  an-  r«i  ac 
other  in  Weymonth-terraoe,  Hackney-road.  I- 

The  prosecutor  said,  that  the  person  who  came  with  the  prisoner  wu  de- 
scribed  as  liTing  in  Weymouth-terraoe,  bat  his  name  was  aaid  to  be  Smith.  No 
such  person,  however,  oould  be  found  on  inquiry  there. 

Mr.  Justice  J.  Parke  (in  summing  up)  said — ^The  first  question  for  your 
consideration  will  be,  whether  you  are  satisfied  that  the  acceptance  in  the  lume 
of  Samuel  Knight  is  in  the  name  of  a  person  not  in  ezistenoe.  Th^e  is  some 
evidence  of  this.  The  prosecutor  savs,  he  was  twice  at  Birmingham,  and  od 
the  second  occasion  inquired  at  the  bank,  and  at  a  place  where  the  overseen 
met.  Certainly  this  is  not  the  most  satisfactory  evidence.  A  banker  from 
Birmingham,  or  an  overseer,  might  have  been  called.  On  the  other  hand,  the 
prisoner,  who  best  knows  the  state  of  the  matter,  has  not  called  any  body  to 
prove  that  there  is  such  a  person  as  Samuel  Knight,  whose  writing  it  is.  If  lie 
had  done  this,  it  would  have  been  satisfactory.  It  will  be  for  you  to  say  wbe 
ther  the  inquiries  made  by  Beit  are  sufficient,  in  the  absence  of  any  evidence  on 
the  part  of  the  prisoner.  If  you  think  they  are,  then  you  will  find  him  gniltj, 
otherwise  not.  With  respect  to  the  indorsement  of  Webb,  the  prisoner  has  fro- 
duced  evidence.  It  may  be  a  fraudulent  transaction  altogether }  yet,  if  tiie 
signatures  are  those  of  persons  actually  in  existence,  though  the  bill  may  be 
fabe  and  fraudulent,  still  it  cannot  be  said  to  be  forged. 

Verdict — not  guilty. 

CarringUm  for  the  prisoner. 

The  prisoner  was  also  indicted  for  stealing  the  metal ;  but  it  appearing  from  the  {vo- 
secator's  statement  that  he  parted  with  the  property  in  the  article,  an  acqoiUal  waa 
taken ;  but  he  was  afterwards  ordered  to  be  detained  in  custody  on  a  charge  of  cod- 
spiracy,  for  which  a  true  bill  had  been  found.  See  the  case  of  Bex  v.  Badder,  sale, 
p.  118. 


*REX  r.  HUGHES  and  ANN  WORSLET.  [*126 

If  an  indictment  for  shooting  another,  with  intent  to  murder,  &c.,  in  all  the  coasts  srer 
that  the  pistol  was  loaded  with  powder  and  a  leaden  bullet,  it  must  appear  that  the  pistt-i 
was  loaded  with  a  bullet,  or  the  prisoner  will  be  entitled  to  an  acquittal. 

The  indictment  charged  the  prisoner  Hughes  with  shooting  at  the  prifioocr 
Worsley,  with  intent  to  murder  her,  and  the  prisoner  Worsley  with  being  pi«^ 
sent  aiding  and  assisting  him. (a)  Another  count  charged  the  intent  to  be,  io 
do  her  some  grievous  bodily  harm.  There  were  other  counts  in  the  indictment, 
but  all  of  them  stated  the  shooting  to  be  with  a  pistol;  loaded  with  ganpowder 
and  a  leaden  huUet, 

From  the  evidence  on  the  part  of  the  prosecution,  it  appeared  that  the  pri- 
soner Worsley  was  housekeeper  to  a  person,  named  Bentley,  who  had  an  organ 

(a)  In  Hawkins's  Pleas  of  the  Crown,  title  Felo  de  se,  Book  1,  c.  9,  s.  6,  it  is  said,  "He 
who  kills  another,  upon  his  desire  or  command,  is,  in  the  judgment  of  the  law,  as  mati 
a  murderer,  as  if  he  had  done  it  merely  of  his  own  head ;  and  the  person  killed  is  oot 
looked  upon  as  a  felo  de  se,  inasmuch  as  his  assent  was  merely  void,  as  ^iog  agaio^^ 
thelawBofGod  and  man.  But  where  two  persons  agree  to  die  together,  sod  one  of 
them,  at  the  persuasion  of  the  other,  buys  ratsbane,  and  mixes  it  in  a  potioo,  and  both 
drink  of  it,  and  he  who  bought  and  made  the  potion  sunrires  by  using  proper  mne 
dies,  and  the  other  dies ;  perhaps,  it  is  the  better  opinion,  that  he  who  dies  sbtll  be 
adjudged  a  felo  de  se,  because  all  that  happened  was  originslly  owing  to  his  own  wicked 
purpose,  and  the  other  only  put  it  in  his  power  to  execute  it  in  that  particular  manDcr." 

See  also  Bex  v.  Dyson,  Russ.  ft  By.  C.  C.  R.  523 ;  and  Carr.  Sup.  230. 
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which  the  prisoner  HBghes  wm  in  the  habit  of  coming  to  play;  that  on  Satur- 
day, the  22nd  of  October,  he  came  about  tea-time,  and  Bentley  left  him  in  com- 
pany with  the  prisoner  Worsley,  at  ten  o'clock  at  night,  when  he  retired  to  rest. 
About  eleven,  he  was  awakended  from  sleep  by  the  report  of  fire-arms,  accom- 
panied by  the  sound  of  a  fall  upon  the  floor  OTorhead  in  the  room  in  which  he 
left  the  prisoners.  He  immediaatcly  rose,  and  went  into  the  housekeeper's  room 
*1271  '^^  discovered  both  prisoners  lying  on  the  floor,  ^bleeding.  On  their 
^  being  asked,  what  was  the  matter,  and  who  fired  ?  the  male  prisoner  said, 
"  I  fired  one  pistol  at  her,  and  the  other  at  myself.''  The  woman  only  said, 
<<  Lord,  have  mercy  upon  me.''  They  were  taken  to  St.  Thomas's  Hospital, 
where  the  man  said — "  He  could  feel  the  ball  somewhere  in  his  cheek."  The 
woman  being  asked  there,  whether  she  wished  Hughes  to  shoot  her  ?  replied — 
That  she  did ;  and  had  removed  her  cap  for  the  purpose.  The  surgeon,  who 
attended  iJiem,  before  they  were  removed  to  the  hospital,  said,  that  both  prison- 
ers were  bleeding  from  the  ear,  the  bones  of  which  were  shattered,  but  no  bullet 
eoold  be  found  on  examination,  internally  and  externally,  either  in  the  man  or 
the  woman.  He  added,  that  he  thought  the  wound  was  either  from  a  ball  or 
the  wadding  of  a  pistol;  and  that  the  wadding,  if  rammed  down  tight,  might 
have  produced  the  effect,  ?rithout  any  ball.  It  was  also  proved  that  search  was 
made  in  the  room,  but  no  ball  was  found. 

C.  FhiUtpBf  for  the  prisoners,  submitted  that  the  averment  in  the  indictment, 
that  the  pistol  was  loaded  with  a  bullet,  had  not  been  proved,  and  therefore  the 
case  was  not  sustained.  He  referred  to  Archbold's  Treatise  upon  Mr.  Peel's 
Acts,  Vol.  2,  p.  43,  where,  in  a  note  to  the  form  of  an  indictment  for  shooting, 
which  stated  the  pistol  to  be  loaded  with  a  leaden  bullet,  it  is  said, — ''  The  pro- 
secutor must  prove  the  shooting,  as  stated  in  the  indictment;  and  either  must 
shew  expressly,  that  the  pistol  was  loaded  with  gunpowder  and  a  bullet,  or  prove 
circumstances,  from  which  the  Jury  may  fairly  infer  it." 

BoLLAND,  B.,  who  tried  the  case,  consulted  with  Justice  Park,  and  Mr.  Jus- 
tice James  Park,  who  were  present,  and  then  said  to  the  Jury — The  offence  is 
charged,  in  every  count  of  the  indictment,  as  having  been  committed  with  a 
pistol,  loaded  with  a  leaden  huUet.  K  the  question  had  arisen  with  respect  to 
^1281  ^^^  piBtol  ^^  by  *the  man  at  himself,  I  should  have  felt  it  my  duty  to 
-'  leave  it  to  you,  on  his  declaration,  that  he  thought  he  felt  a  ball  in  his 
cheek.  But  he  might  have  intended  to  kill  himself,  being  weary  of  life,  though 
he  might  not  have  intended  to  kill  the  woman,  notwithstanding  her  request.  I 
have  consulted  with  my  learned  brothers,  and  it  is  our  opinion,  that  the  indict- 
ment is  not  sufficiently  proved,  to  justify  you  in  a  verdict  of  guilty,  (a) 

Verdict — ^Not  guilty. 

C.  Phillips,  for  the  prisoner. 


REX  V.  MERTm.    Jan.  11. 

A.  was  indicted  for  the  manslaughter  of  B.,  by  a  blow  of  a  hammer.  No  proof  was  given 
of  the  striking  of  any  blow,  only  of  a  scuffle  between  the  parties.  The  appearance  of 
the  injury  was  consistent  with  the  supposition,  either  of  a  blow  with  a  hammer,  or  of 
a  push  against  the  lock  or  key  of  a  door : — Held,  that  if  it  was  occasioned  bj  a  blow 
with  a  hammer  or  any  other  hard  substance  held  m  (he  hand,  it  was  sufficient  to  support 
the  indictment;  but  otherwise,  if  it  was  the  result  of  a^t»A  offaintt  the  door. 

(a)  In  the  case  of  Bex  v.  Kitchen,  Rnss.  k  R7.G.G.  R.  95,  cited  Garr.  Sup.  239,  (which 
'ucided,  that  when  a  pistol  was  fired  so  near,  and  in  such  a  direction  as  to  be  likely  to 
kill,  Ac,  and  with  intent  to  do  so,  it  was  a  shooting  within  the  43  G.  3,  c.  68,  though  it 
^\  as  loaded  with  powder  and  paper  only),  the  indictment  contained  counts — first,  for 
shooting  wUh  a  loaded jmtol;  secondly,  for  shooting  with  a  pistol  loaded  with  gw^powder 
uniy ;  and  thirdly,  for  shooting  with  a  pistol  loadtd  with  ffuipowder  and  other  deatrueHve 
nateriali.    See  the  case  of  Rex  v.  Harris,  post 
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The  prisoner  was  indicted  for  the  'manslaugliter  of  Ann  Evans.  The  indict- 
ment charged  the  wound  to  have  been  inflicted  by  a  blow  with  a  hammer,  which 
he  held  in  his  hand. 

It  appeared  that  the  prisoner  and  the  deceased  lodged  in  the  same  house,  and 
that,  on  the  day  in  the  indictment^  (frequent  disputes  having  previously  taken 
place  on  the  ^same  subject,)  a  quarrel  arose  about  a  staircase  window,  r*roQ 
which  the  prisoner  wished  to  keep  shut,  and  the  deceased  wished  to  have  ^ 
open.  The  prisoner  had  twice  shut  it,  and  a  son  of  the  deceased  was  about  to 
open  it  a  second  time,  when  abusive  words  passed  between  them,  which  the  de- 
ceased interfered  to  put  an  end  to,  and  a  scuffle  ensued ;  in  the  course  of  which, 
it  was  suggested,  that  the  prisoner,  who  had  a  small  glazier's  hammer  in  his 
hand,  struck  the  deceased  on  the  back  of  the  neck  with  it.  The  surgeon  vho 
attended  the  deceased  said,  that  there  was  a  bruise  on  the  back  of  the  neck,  josl 
over  the  spine ;  and  that  it  was  such  an  injury  as  would  be  likely  to  be  pro- 
duced by  the  blow  of  a  small  hammer.  It  appeared  that  the  deceased  was  not 
in  a  good  state  of  health,  and  that  she  was  desired  to  remain  in  the  hospital, 
where  she  could  be  best  attended  to,  but  would  not. 

The  prisoner  in  his  defence  said,  that  he  did  not  strike  the  deceased  with  i 
hammer,  and  did  not  know  how  she  received  the  injury,  unless  it  was  by  strik- 
ing against  the  door  in  the  struggle,  as  it  was  dark  at  the  time. 

The  surgeon  bein^  called  up  again  said,  that,  from  the  appearance  of  the  in- 
jury, it  might  have  been  occasioned  by  a  fall  against  the  lock  or  the  key  of  the 
door,  but  not  against  the  fiat  part  or  the  edge )  but  he  repeated,  that  the  appear- 
ance was  quite  consistent  with  the  supposition,  that  the  blow  was  given  hj  a 
hammer. 

(7.  FhiUtps,  for  the  prisoner,  submitted,  that,  with  this  uncertainty,  the  indict- 
ment could  not  be  sustained. 

Mr.  Justice  J.  Parke.  It  will  be  for  the  Jury  to  say,  whether  the  injury 
was  occasioned  by  a  blow  of  a  hammer  or  by  a  knock  against  the  door. 

His  Lordship  afterwards  (in  summing  up)  said — The  indictment  charges  that 
the  prisoner,  wilfully  and  feloniously,  struck  the  deceased  with  a  hammer.  The 
kind  *of  iubtrument  is  immaterial.  There  is  no  count  which  describes  ^i^q 
the  injury  to  have  been  occasioned  by  her  being  struck  against  the  door  ■- 
in  the  struggle.  If,  therefore,  you  are  of  opinion,  that  the  injury  was  occasion- 
ed by  a  fall  against  the  door,  produced  by  the  act  of  the  prisoner,  it  will  not  do; 
but  if  you  think  that  the  injury  was  occasioned  by  a  blow  given  with  a  hammer, 
or  with  any  other  hard  substance  held  in  the  hand,  then  the  indictment  will  be 
sufficiently  proved.  It  is  said,  that  the  deceased  was  in  a  bad  state  of  health ; 
but  that  is  perfectly  immaterial,  as,  if  the  prisoner  was  so  unfortunate  as  to  ac- 
celerate her  death,  he  must  answer  for  it.  You  will  give  me  your  opinion,  wh^ 
ther  you  think  the  injury  arose  from  the  blow  being  given  with  a  hammer,  or 
by  a  fall ;  and  if  you  think  by  the  latter,  I  will  put  the  case  in  a  train  for  further 
consideration  hereafter. 

C,  Phillips  submitted  to  his  Lordship,  that  if  the  Jury  thought  the  injury 
was  occasioned  by  a  fall,  the  prisoner  ought  to  be  acquitted.     He  referred  to 
Rex  V.  Kelly,(a)  and  Rex  v.  Thompson.(6) 
'    Mr  Justice  J.  Parke  assented. 

(a)  R.  &  M.  C.  C.  R.  113.  That  case  decides,  that  "in  an  indictment  for  murderer 
manslaughter,  when  the  cause  of  death  is  knocking  a  person  down  with  the  fist,  upon  a 
■tone  or  other  subsUnce,  the  charge  should  be  accordingly ;  and  a  charge  that  the  pn- 
soner  with  a  stone,  &c.,  which  he  held  in  his  right  hand,  gave  and  struck  a  mortal  blow, 
•^  not  be  sufficient,  especially  if  there  be  no  statement,  that  the  person  knocked  the 

/M  ^w  ^^^^  ^^®  ground." 

In  ♦>?  ;  f  ^*  ^'  ^'  ^*  ^^^-  ^^^  difference  between  this  case  and  Rex  v.  KcUy,  consisted 
iS,lr.u*7*??"®?*  ^^  ^^®  ^^«®  o^  death  in  the  indictment,  which  was,  that  the  prisootf 
assaulted  the  deceased,  and  struck  and  beat  him  on  the  head,  and  thereby,  then  sad 
■imnlJ?  S  '^^^^^^^o"  mortal  blows  and  bruises,  Ac.  The  facts  and  the  decision  were 
Binular.    See  these  cases,  Oarr.  Supp.  75. 
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*1311  ^^  ^^^  "^^^  ^^^^'  ^^^^  ^^^  ^^  opinion,  that  the  injaty*  was  occa- 
-^  sioned  by  a  blow  given  with  a  hammer,  and  therefore,  found  the  prisoner 
guilty;  but  they  thought  that  it  was  given  under  great  excitement,  and  therefore 
recommended  him  to  mercy.  They  added,  that  they  thought  he  had  the  ham- 
mer in  his  hand,  for  the  purpose  of  nailing  down  the  window. 
C7.  FhiUipSj  for  the  prisoner. 


OXFORD  SUMMER  CIRCUIT 

1831, 


BE70BK  MB.  JUSTICE  PARKE  AND  MB.  JUSTICE  PATTESON. 


BERKSHIRE  ASSIZES. 

BEFOBB  MB.  JUSTICE  PABK. 


*132 J   DOD  on  the  Demise  of  PACKEE  and  Others  v.  HILLIAKD  and 

Others.  July  11. 

Practice — In  cases  of  ejectment,  the  certificate  of  the  Judge  mast,  under  the  stat.  1 1 
Geo.  4,  c.  70,  8.  38,  be  for  immeditite  possession,  or  the  case  must  take  its  ordinary 
coarse ;  but  if  the  Judge  should  think  that  some  time  ought  to  be  allowed  to  the  de- 
fendant, he  will  grant  a  certificate  for  itnmediaie  possessioni  the  lessor  of  the  plaintiff 
undertaking  not  to  enforce  it  for  a  certain  time. 

Ejectment  to  recover  eight  houses  at  Thatcham. 

The  lessor  of  the  plaintiff  was  the  assignee  of  an  annuity  oharged  on  these 
houses,  which  was  in  arrear. 

There  was  a  verdict  for  the  plaintiff. 

Tal/ourd,  for  the  lessors  of  the  plaintiff,  applied  for  a  certificate,  under  the 
Btat.  11  Geo.  4,  c.  70;  s.  88,(a)  to  entitle  the  lessors  of  the  plaintiff  to  immedi- 
ate possession. 

Mr.  Justice  Pabk. — ^Under  this  act  of  Parliament,  1  must  eii^her  ^ve  you  a 
certificate  for  immediate  possession,  or  yon  must  wait  till  Michaelmas  Term. 
The  act  of  Parliament  gives  me  no  discretion  as  to  time  :  however,  I  will,  grant 
*1S31  *^^^  certificate,  if  the  lessors  of  the  plaintiff  will  undertake  not  to  put  his 
^  writ  of  possession  in  force,  if  the  arrears  of  the  annuity  are  paid  within 
a  month. 

Tal/ourd,  for  the  lessors  of  the  plaintiff,  consented  to  this  undertaking,  which 
was  entered  by  the  associate  on  the  back  of  the  Nisi  Prius  record. 

Tal/ourd  and  Carrington,  for  the  plaintiff. 

Rusiell,  Seijt.|  for  the  defendant. 

[Attorneys — M.  Nodding  and  Holmet  j-  J?.] 

(a)  Set  forth  ante,  Vol.  4,  p.  689,  n.(a) ;  and  see  the  case  of  Doe  dem.  Williamson  v. 
Dawson,  lb. 
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BEFORE  MR.  JUSTICE  PATTS80N. 


REX  t;.  CRUTCHLET.    Julj/  llth. 

On  an  indictment  on  the  stat  7  &  8  Geo.  4,  c.  30,  b.  3,  for  breaking  a  threshing  machise, 
the  Judge  allowed  a  witness  to  be  asked  whether  the  mob  bj  whom  the  machine  wu 
broken  did  not  compel  persons  to  go  with  them,  and  then  compel  each  person  to  gire 
one  blow  to  the  machine ;  and  also  whether,  at  the  time  when  the  prisoner  and  him- 
self were  forced  to  join  the  mob,  they  did  not  agree  together  to  nm  away  from  the  mob, 
the  first  opportonilgr. 

Indictment  on  the  stat.  7  &  8  Oeo.  4,  o.  80,  s.  4,  (set  forth  ante,  Vol.  4,  p. 
399,  n.,)  for  destroying  a  threshing  machine,  the  property  of  a  person,  namel 
Austin.  There  were  other  counts  for  damaging  it  with  intent  to  destroy  it,aad 
for  damaging  it  with  intent  to  render  it  useless. 

It  appeared,  that;  at  about  ten  o'clock  in  the  night  of  the  22d  of  NoTemb^, 
1830,  a  mob  came  to  the  farm  of  Mr.  Austin,  and  broke  his  threshing  machine 
to  pieces.  It  was  proved,  that  the  prisoner  was  with  this  mob,  and  that  hegsTe 
the  threshing  machine  a  blow  with  a  sledge  hammer. 

Mr.  Justice  Patteson  allowed  the  witnesses  for  the  prosecution  to  be  asked, 
in  cross-ejEamination,  wheUier  many  persons  had  not  been  compelled  to  join  tkis 
mob  against  *their  will,  and  whether  the  mob  did  not  compel  each  person  ^^^ 
to  give  one  blow  to  each  threshing  machine  that  they  broke.  *■ 

For  the  defence,  William  Davis  was  called.  He  was  the  gamekeeper  of  Mrs. 
Bainbridge,  in  whose  service  the  prisoner  was  as  an  under-kecper.  He  sfAted, 
that,  being  on  the  watch,  at  Mrs.  Bainbridge's  preserves,  the  mob  laid  hold  of 
himself  and  the  prisoner,  and  compelled  both  to  go  with  them,  for  the  purpose 
of  breaking  threshing  machines. 

Mr.  Justice  Patteson  allowed  this  witness  to  state,  that  before  the  prisoner 
and  himself  had  gone  many  yards  with  the  mob,  they  agreed  to  run  away  from 
the  mob  the  first  opportunity. 

The  witness  stated,  that  he  ran  away  from  the  mob  in  about  ten  minutes,  tad 
that  the  prisoner  joined  him  in  about  a  quarter  of  an  hour  after  that  time,  and 
that  they  then  returned  to  their  watching  at  the  preserves. 

Verdict — ^Not  guilty(fl). 

*7SfTwhit^  for  the  prosecution.  [*135 

Carringtonf  for  the  defence. 

[Attorneys — Blandy  j*  Andrewij  and  JSartlett,'\ 

(a)  In  general,  what  a  party  says  is  not  evidence  in  his  favour,  unless  it  be  piift  of « 
conversation,  of  which  some  other  part  has  been  already  given  in  evidence  by  the  oppo- 
site party.  However,  where  a  declaration  of  a  party  accompanies  an  act,  and  Is  a  part  of 
the  transaction,  it  becomes  admissible.  Thus,  the  declarations  of  a  bankrupt  when  he 
leaves  his  house  are  constantly  received,  to  shew  the  motive  of  his  going;  so,  what  a 
person  says  immediatdy  on  receiving  a  hurt,  may  be  g^ven  in  evidence.  And  in  the  cast 
of  Aveson  v.  Kinnaird,  6  East,  193,  Lord  Ellenborough  said,  that,  in  an  action  for  crim. 
con.,  he  would  receive  evidence,  that  the  wife  had  said  at  the  time  she  left  her  hiuband'i 
house,  that  she  did  so  from  the  immediate  terror  of  personal  violence  from  him. 

The  declarations  and  conduct  of  a  party  to  explain  his  acts  are  often  extremely  ma- 
terial in  cases  of  mutiny  on  board  ships,  as  it  frequently  happens,  that  when  the  mutineers 
have  deposed  their  captain,  they  find  that  none  of  them  are  able  to  navigate  the  ship,  and 
they  then  force  one  of  the  officers  to  assume  the  command  of  her ;  and  he  is,  in  many 
cases,  brought  to  trial,  because  he  appeared  to  have  been  acting  with  and  directing  the 
mutineers. 
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BE70EE  liB.  JUSTICE  PARK. 


REX  V.  WBALE.    Jvlylb. 

On  an  indictment  under  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  26,  for  killing  a  deer,  after  a  pre- 
Tions  summary  conviction,  a  conviction  bj  two  Justices  of  the  previous  offence  was  put 
in : — ^Held,  that  such  a  conviction  was  good.  This  conviction,  in  stating  the  offence, 
did  not  state  the  place  at  which  it  was  committed ;  but  the  Justices,  in  awarding  the 
distribution  of  the  penalty,  awarded  it  to  the  overseen  of  D.,  in  the  said  county,  "  where 
the  said  offence  was  committed:" — ^Held,  sufficient 

The  prisoner  was  indicted  npon  the  stat.  7  &  8  Qeo,  4,  c.  29,  s.  26,  (set  forth 
Carr.  Snp.  305,)  for  haying  feloniously  killed  and  carried  away  a  deer  kept  in  an 
nnindosod  pert  of  the  forest  of  Wychwood,  in  the  county  of  Oxford,  he  having 
previously  been  convicted  by  a  Justice  of  the  Peace  for  an  offence  relating  to 
deer,  for  which  a  pecuniary  penalty  is,  by  that  act,  imposed,  namely,  the  offence 
of  having  used  a  gun  in  the  same  county,  for  the  purpose  df  killing  deer  in  the 
said  forest,  within  sect.  28  of  the  same  statute,  (set  forth  Id.  363.)  ^ 

On  the  part  of  the  prosecution,  a  conviction  of  the  prisoner  for  the  previous 
<^ence  was  proved,  and  offered  in  evidence.  The  conviction  was  by /loo  Justices 
of  the  Peace.  After  stating  the  venue  in  the  margin  in  the  usual  form,  it  set 
forth,  that  on  a  certain  day  (naming  itV  in  the  year  1830,  at  a  certain  place 
(naming  it),  in  the  county  of  Oxford,  the  prisoner  was  convicted  before  us,  A. 
D,  and  G.  D.,  two  of  his  Majest/s  Justices  of  the  Peace  for  the  said  county, 
for  that  he  (the  prisoner)  did,  on  a  certain  day  (naming  it),  unlawfully  and 
wilfully  use  an  engine,  called  a  gun,  for  the  purpose  of  kilbng  deer  in  the  forest 
of  Wychwood,  but  omitted  to  state  where  or  in  what  county  the  offence  was 
committed.  It  then  proceeded  to  inflict  a  pecuniary  penalty  upon  the  prisoner, 
*1361  ^^^  directed  such  ^penalty  to  be  paid  to  the  overseers  of  the  poor  of  the 
-I  parish  of  D.,  in  the  said  county,  "where  the  said  offence  was  com- 
mitted." 

Bwhy,  for  the  prisoner. — ^I  submit  that  this  conviction  cannot  be  received  in 
evidence,  on  two  grounds :  firU,  because  the  offence  charged  therein  was  cogniza- 
ble only  by  one  justice  of  the  peace,  whereas  the  conviction  was  by  two;  and, 
tecondly,  because  it  is  not  stated  that  the  prisoner  had  used  the  gun  in  the  county 
of  Oxford.  Upon  the  first  objection  I  submit  that  in  every  case  where  a  justice 
of  the  peace  exercises  a  statutable  jurisdiction,  the  provisions  of  the  statute 
touching  the  particular  matter  must  be  strictly  pursued.  Now,  by  s.  28  of  this 
statute,  upon  which  the  conviction  was  founded,  jurisdiction  is  given  to  ''a  jus- 
tice of  the  peace,"  not  to  a  justice  or  justices  of  the  peace ;  but  the  conviction 
in  question  was  by  two  justices  of  the  peace,  and,  therefore,  did  not  pursue  the 
provisions  of  the  statute.  The  conviction  must  be  taken  to  have  been  made  by 
the  justices  jointly  or  severally  j  if  jointly,  it  is  not  within  the  act :  if  severally, 
the  Court  cannot  say  by  which  of  the  justices  it  was  made  in  preference  to  the 
other;  and  also,  in  that  view  of  the  question,  the  prisoner  appears  to  have  been 
convicted  twice,  i.  e.  once  by  each  justice.  Whether  joint  or  several,  the  con- 
viction is  bad.  With  respect  to  the  second  objection,  I  submit  that  the  want  of 
a  venue  in  stating  the  offence  is  a  fatal  defect.  The  offence  charged  was  the 
using  a  gun  for  the  purpose  of  killing  deer;  the  using  the  gun,  therefore,  for 
the  purpose  mentioned,  and  not  the  killing  of  the  deer,  was  the  real  offence,  and 
the  offence  might  have  been  committed  in  one  county,  and  the  deer  have  been 
killed  in  another.  It  was,  therefore,  necessary  that  the  conviction  shotdd  state 
expressly  that  the  prisoner  had  used  the  gun  in  the  countv  of  Oxford,  which  it 
has  omitted  to  do ;  consequently  it  does  not  appear  that  the  convicting  justices 
had  any  jurisdiction.    The  venue  in  the  margin  does  not  aid  the  defect;  because 
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that  only  aids  informal  allegations,  and  not  matters  of  substance;  and  the  state- 
ment ^n  the  adjudicating  part,  that  the  forfeiture  was  to  be  paid  to  the  |-^|n- 
overseers  of  the  poor  of  the  parish  of  D.  in  the  county  of  Oxford,  *-  ^ 
*^  where  the  said  offence  was  committed/^  is  equally  unavailing,  on  the  ground 
that  a  substantial  defect  in  a  conviction,  as  the  want  of  a  venue  in  the  descrip- 
tion of  the  offence,  cannot  be  helped  by  reference  to  a  subseijnent  part  of  the 
conviction,  or  by  intendment  or  argument.  And,  besides  this,  in  the  form  of 
conviction  set  out  in  s.  71  of  the  statute,  (set  forth  Carr.  Supp.  359,)  a  direction 
is  given  to  specify  the  place  where  the  offence  waa  committed. 

Mr.  Justice  Park  overruled  the  first  objection,  holding  that  a  conviction  bj 
two  justices  was  good;  but  called  upon  Abbott,  who  appeared  for  the  prosecu- 
tion, to  answer  the  second  objection. 

Abbott  contended  that  it  sufficiently  appeared  upon  the  face  of  the  conviction, 
that  the  offence  was  committed  in  the  county  of  Oxford,  which  gave  the  justices 
jurisdiction ;  for  that,  assuming  that  the  venue  in  the  marmi  did  not  aid  the 
aUeged  defect,  the  statement  in  the  adjudicating  part,  that  the  forfeiture  was  ta 
be  paid  to  the  overseers  of  the  poor  of  the  parish  of  D.  in  the  same  county, 
'^tohere  the  said  offence  was  committed,''  was  a  sufficient  allegation  that  the  pris- 
oner had  used  the  gun  within  the  county  of  Oxford,  and  supplied  the  omiseuoa 
in  the  description  of  the  offence. 

Mr.  Justice  Park  expressed  himself  of  this  opinion,  and  received  the  con- 
viction in  evidence.  Verdict — Guilty.(a) 

Abbott,  for  the  prosecution. 

Bttaby,  for  the  prisoner. 


WORCESTER  CITY  ASSIZES. 

BEFORE  MR.  JUSTICE  PARK. 


*REX  r.  WALTERS.    JWy  20.  [*13S 

A  bankmpt  is  not  indictable  on  the  stat.  6  Geo.  4,  c.  16,  s.  112,  for  concealiDg  his  boob 

till  after  he  has  concluded  his  last  examination. 
Parol  evidence  of  any  things  that  a  bankrupt  says  at  the  time  of  his  last  examinfttion. 

cannot  be  received,  although  it  should  appear  that  no  part  of  what  he  said  was  takes 

down  in  writing. 
Whether,  on  such  an  indictment,  the  petitioning  creditor  is  a  competent  witness  to  prpre 

the  petitioning  creditor's  debt — Qusre. 

Indictment  on  the  stat.  6  Geo.  4,  c.  16,  s.  112,(6)  for  concealing  Iwo  a^ 
count  hooks.  The  first  count  of  the  indictment  stated,  that,  on  the  17tli  of 
November,  1  Will.  4,  the  prisoner  was  a  trader  and  shoemaker  at  Worcester, 
and  that  he  was  indebted  to  Peter  Fish  in  a  sum  exceeding  100?.,  to  wit,  131^- 
10s. ;  and  that  he  became  a  bankrupt  within,  &c.  It  then  stated  the  pedtioD 
and  the  commission  at  length ;  and  that  the  commissioners,  before  thej  acted, 
took  the  oaths ;  and  that  the  prisoner  was  duly  declared  a  bankrupt.  It  then 
stated,  that  notice  of  the  commission  and  adjudication  was  personallr  senred  on 
the  bankrupt,  he  then  being  in  prison ;  and  that  notice  was  given  in  the  Gaxette, 
and  three  public  meetings  held ;  and  that  after  the  commission  and  adjudication, 
and  after  these  notices,  the  prisoner  did  feloniously  &c.  conceal  divers,  to  wit, 
two  books  of  account,  to  wit,  a  ledger  and  cash-book,  with  intent  then  and  there 
to  defraud  his  creditors.    The  second  count  stated  that  the  prisoner  was  a  trader, 

(a)  For  the  report  of  this  case  we  are  indebted  to  the  kindness  of  one  of  the  leain^^ 
counsel  engaged  in  it. 
(6)  Set  forth  in  Carr.  Supp.  171 ;  and  see  the  cases  there  referred  to. 
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&Dd  was  indebted  to  Peter  Fisb  in  a  snm  exceeding  100^.,  and  had  become  bank' 
rapt,  and  that  a  commission  of  bankrupt  had  duly  issued  under  the  great  seal, 
directed  to  certain  commissioners  therein  named,  by  whom  the  prisoner  was 
duly  declared  bankrupt,  of  which  he  had  notice.  It  then  charged  that  he  feloni- 
ously removed  the  two  books.     There  were  two  similar  counts  for  removing  the 

lKK>ks. 

♦139 1  *  ^^^^^^f  ^^^  ^^®  prosecution,  opened,  that  after  the  prisoner  had  been 
-■  declared  a  bankrupt,  it  became  his  duty  to  deliver  up  all  his  books;  but 
that,  instead  of  doing  so,  he  denied  the  existence  of  two  of  them,  a  ledger  and 
a  cash-book,  which  were  afterwards  found  buried  at  the  house  of  a  person  named 
Allen,  who  was  a  relation  of  the  prisoner. 

The  commission  of  bankrupt  was  put  in  and  read.  In  the  setting  out  in  the 
first  count  of  the  indictment,  the  word  '  securities'  was  inserted  instead  of  the 
word  *  fees.' 

C.  Phillips,  for  the  prisoner,  objected  that  this  was  a  fatal  variance. 

Mr.  Justice  Park.  Without  considering  whether  it  be  such  a  variance  as  is 
fatal  or  not,  I  shall  not  stop  the  case,  as  the  second  count  appears  to  me  to  be 
*1401  4^^^  sufficient,  (a)  *I  do  not  think  it  essential  in  a  case  of  this  kind 
^  to  state  the  commission  and  proceedings  with  so  great  particularity. 

To  prove  the  petitioning  creditor's  debt,  the  petitioning  creditor  was  called, 

Mr.  Justice  Park  suggested  a  doubt  whether  he  was  a  competent  witness ; 
and,  ha%dng  conferred  with  Mr.  Justice  Patteson,  said,  that  he  would  receive 
the  cTidence,  subject  to  further  consideration. 

{a)  The  second  connt  was  in  the  following  form : — And  the  Jnrors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that,  heretofore,  to  wit,  on  the  17th  day  of  November, 
iQ  the  first  year  of  the  reign  aforesaid,  at  the  city  of  Worcester  aforesaid,  and  county  of 
the  same  city,  the  said  John  Walters  was  a  trader,  to  wit,  a  shoemaker,  then  and  there 
seeking  his  living  by  buying  and  selling,  and  was  then  and  there  justly  and  truly  indebted 
to  the  said  Peter  Fish  in  a  certain  sum  of  money,  amounting  to  1002.  and  upwards,  to  wit, 
the  sum  of  131Z.  10«.,  and  that  the  said  John  Walters,  being  such  trader,  seeking  his  living 
as  aforesaid,  and  being  indebted  as  aforesaid,  then  and  there  became  and  was  a  bankrupt 
within  the  true  intent  and  meaning  of  the  statute  then  and  now  in  force  concerning  bank- 
rupts. And  the  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  Uiat  the 
said  John  Walters,  so  being  bankrupt  as  last  aforesaid,  and  the  said  last-mentioned  debt, 
<3  dae  and  owing  from  him  to  the  said  Peter  Fish  as  aforesaid,  being  and  remaining 
irholly  unpaid  and  unsatisfied,  afterwards,  to  wit,  on  the  13th  day  of  December,  in  the 
first  year  of  the  reign  aforesaid,  a  certain  commission  of  our  said  lord  the  King,  sealed 
with  the  Great  Seal  of  Great  Britain,  founded  upon  the  said  statute,  and  bearing  date  at 
Westminster,  in  the  county  of  Middlesex,  a  certain  day  and  year  therein  mentioned,  to 
Ttit,  the  day  and  year  last  aforesaid,  was  duly  awarded  and  issued  out  by  the  then  Lord 
High  Chancellor  of  Great  Britain,  directed  to  certain  persons  therein  named,  whereby  our 
i^aid  lord  the  King  then  and  there  appointed  the  said  last-mentioned  persons,  four  or  three 
of  them,  his  said  Majesty's  commissioners,  to  proceed  according  to  the  said  statute, 
amongst  other  things,  touching  and  concerning  the  said  bankruptcy  of  the  said  J.  Walters, 
and  also  touching  and  concerning  his  estate  and  effects ;  and  that  afterwards,  to  wit,  on 
the  20th  day  of  Deceniber,  in  the  first  year  of  the  reign  aforesaid,  at  the  city  aforesaid, 
and  county  of  the  same  city,  the  major  part  of  the  said  last-mentioned  commissioners  did 
dolj  proceed  to  the  execution  of  the  said  last-mentioned  commission,  and  did  then  and 
there  duly  declare  and  adjudge  that  the  said  John  Walters  had  become,  and  then  and 
there  was  such  a  bankrupt  as  last  aforesaid.  Whereof  the  said  J.  Walters  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at  the  city  aforesaid,  and  county  of  the  same 
citj,  had  notice.  And  the  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther  present, 
that  the  said  J.  Walters,  after  he  so  became  bankrupt  as  last  aforesaid,  to  wit,  on  the  13th 
'lay  of  December,  in  the  first  year  of  the  reign  aforesaid,  with  force  and  arms,  &c.,  at  the  city 
of  Worcester  aforesaid,  and  county  of  the  same  city,  wilfully,  maliciously,  fraudulently, 
and  feloniously,  did  remove  divers,  to  wit,  two  books  of  account,  to  wit,  a  certain  book 
caUed  a  caah-book,  and  a  certain  other  book  called  a  day-book,  then  and  there  respectively 
relating  to  his  estate,  with  intent  then  and  there  to  defraud  his^  the  said  J.  Walter's 
creditors  under  the  said  last-mentioned  commission,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  said  lord  the  Kin^  his  crown 
and  dignity. 
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The  petitioning  creditor  was,  bowerer^  not  called^  and  tbe  petitioning  cred- 
itor's deot  was  proved  by  otber  evidence. 

The  proceedings  under  the  commission  were  put  in,  and  by  them  it  appeared 
that  tbe  final  examination  of  tbe  ^bankrupt  had  never  been  completed,  r^^t^ 
and  that  it  was  adjourned  sine  die.  The  paper,  purporting  to  be  tbe  final  I- 
examination,  did  not  contain  any  questions  or  answers;  it  merely  stated  that  the 
commissioners,  not  being  satisfied  with  the  answers  of  the  banbnpt,  adjoonied 
the  examination  sine  die. 

Bushy f  for  the  prosecution,  proposed  to  give  parol  evidence  of  what  the  bank- 
rupt had  said  before  the  commissioners. 

Mr.  Justice  Park.    I  think  it  cannot  be  done. 

Bu$by.  Ab  it  is  shewn  that  what  the  bankrupt  said  was  not  taken  dovn,  I 
submit  that  I  may  give  parol  evidence  of  what  the  bankrupt  said ;  and  besides, 
by  the  86th  sect,  of  the  bankrupt  act,(a)  the  commissioners  are  empowered  to 
examine  by  parol. 

*C.  Fhillips  and  CarrinQtonj  contrA,  relied  on  those  words  of  the  36th  ^^^^ 
section  of  the  bankrupt  act,  which  require  the  examination  to  be  reduced  ^ 
into  writing. 

Mr.  Justice  Park.  I  can  receive  no  evidence  of  the  examination  bat  tbe 
writing.  The  examination  is  required  to  be  in  writing  by  the  act  of  Parliament; 
and  that  part  which  relates  to  the  examining  by  parol,  applies  only  to  the 
questions  which  may  be  either  put  by  parol  or  Iby  written  interrogatories.  But 
even  if  the  prisoner  had  concealed  these  books,  I  am  of  opinion  that  he  is  not 
indictable  till  after  he  has  concluded  his  last  examination;  till  then  he  bass 
locus  penttentias.  How  do  we  know  that  when  he  goes  to  complete  his  last  ex- 
amination he  will  not  deliver  up  all  his  books  correctly  ?  The  prisoner  most 
be  acquitted*  Yerdiot— Not  goiltj. 

CurtDood  and  Busby,  for  the  prosecution. 

C,  PhUlips  and  Carrington,  for  the  prisoner. 

[Attorneys — OHham  and  Suffhes,} 

(a)  By  which  it  is  enacted,  "  That  it  shall  be  lawful  for  the  commissionen,  bj  ymil^ 
under  their  hands,  to  summon  any  bankrupt  before  them,  whether  such  baiiknipt  fUH 
have  obtained  his  certificate  or  not;  and  in  case  he  shall  not  come  at  the  time  bj  them 
appointed  (having  no  lawful  impediment  made  known  to  them  at  such  time,  and  lUJowed 
by  them),  it  shall  be  lawful  for  the  said  commissioners,  by  warrant  under  their  hands 
and  seals,  to  authorize  and  direct  any  person  or  persons  they  shall  think  fit,  to  aj^nfaeod 
and  arrest  such  bankrupt,  and  bring  him  before  them ;  and  upon  the  appearance  of  sncb 
bankrupt,  or  if  such  bankrupt  be  present  at  any  meeting  of  the  said  commissioneis,  it 
shall  be  lawful  for  them  to  examine  such  bankrupt  upon  oath,  either  by  word  of  month, 
or  on  interrogatories  in  writing,  touching  all  matters  relating  either  to  his  trade,  dealings, 
or  estate,  or  which  may  tend  to  disclose  any  secret  grant,  conveyance,  or  concealiBeDt  of 
his  lands,  tenements,  goods,  money,  or  debts,  and  to  reduce  ^is  answers  into  writing: 
which  examination,  so  reduced  into  writing,  the  said  bankrupt  shall  sign  and  subscribe: 
and  if  such  bankrupt  shall  refose  to  be  sworn,  or  shall  refuse  to  answer  any  qaestioos 
put  to  him  by  the  said  commissioners  touching  any  of  the  matters  aforesaid,  or  shall  not 
fully  answer  to  the  satisfaction  of  the  said  commissioners  any  such  questions,  or  shall 
refuse  to  sign  and  subscribe  his  examination  so  reduced  into  writing  as  aforesaid  (not 
having  any  lawful  objection  allowed  by  the  said  commissioners),  it  shall  be  lawfal  for 
the  said  commissioners,  by  warrant  under  their  hands  and  seals,  to  commit  him  to  such 
prison  as  they  shall  think  fit,  there  to  remain  without  bail  until  he  shall  submit  himself 
to  the  said  commissioners  to  be  sworn,  and  full  answers  make  to  their  satisfSaction  to  s«cb 
questions  as  shall  be  put  to  him,  and  sign  and  subscribe  such  examination." 
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♦STAFFORD  ASSIZES. 

BEFORI  HB.  JXrSTIOE  PATTE80K. 


REX  V.  ANN  SAVAGE.(a)    July  26. 

If,  in  a  case  of  felony,  a  witness  for  the  prosecution  is  too  ill  to  attend  the  assizes,  this  is 
a  good  ground  for  postponing  the  trial,  bat  will  not  authorise  the  reading  the  deposition 
of  the  witness  taken  before  the  magistrate. 

A.  went  to  the  shop  of  B.,  and  asked  for  shawls  for  Mrs.  D.  to  look  at ;  B.  gave  her  five, 
she  pawned  two,  and  three  were  found  at  her  lodgings.  Mrs.  D.  was  not  called  as  a 
witness : — Held,  that  A.,  on  this  eyidence,  could  not  be  convicted  of  a  larceny  in  steal- 
ing the  goods  of  B. 

The  prisoner  was  indicted  for  stealing  five  shawls  the  property  of  Peter  Cot- 
terell.  It  was  proved  that  she  went  to  the  shop  of  the  prosecutor,  with  <<  Mrs. 
Downing's  compliments" — and  said,  that  Mrs.  i>owning  wanted  some  shawls  to 
look  at )  the  prosecutor  selected  five  shawls,  and  gave  them  to  the  prisoner;  who 
pawned  two  of  them  the  same  evening,  and  the  remainder  were  found  in  her 
lodgings.  Mrs.  Downing  was  so  near  her  confinement,  as  not  to  be  able  to  at- 
tend at  the  assizes,  or  before  the  committing  magistrate ;  and  it  was  proved,  that 
the  prisoner  was  taken  to  Mrs.  Downing  by  the  magistrate;  and  a  witness 
stated,  that  what  Mrs.  Downing  said  in  the  presence  and  hearing  of  the  prisoner 
was  taken  down  in  writing. 

Greaves,  for  the  prosecution,  proposed  to  call  the  magistrate,  to  prove  what 
was  stated  by  Mrs.  Downing  in  the  hearing  of  the  prisoner. 

Lee,  for  the  prisoner.  The  illness  of  Mrs.  Downing  might  be  a  good  ground 
for  putting  off  the  trial,  but  can  be  no  reason  for  receivinff  the  examination. 

Greaves.  If  the  witness  be  unable  to  travel  through  ulness,  the  depositions 
are  admissible.     I  Hale,  586 ;  Kel.  55.(5) 

*1441       *^^^'  ^^^^^^  Patteson.    That  has  been  doubted  by  Mr.  Starkie  ;(c) 
-I  and  I  think  the  evidence  not  admissible. 

Lee,  My  objection  is  not,  that  the  deposition  is  not  admissible  although  I 
might  contend  that  point,  but  that  the  statement  made  by  Mrs.  Downing  in  the 
magistrate's  presence  cannot  be  received  from  the  magistrate's  recollection  of 
what  occurred,  when  the  facts  had  been  reduced  into  writing,  which  writing  is 
not  in  Court.  And  I  would  submit,  that  the  indictment  ougnt  to  have  been  for 
false  pretences,  inasmuch  as  it  was  by  false  representation  that  the  goods  were 
procured ;  and  it  is  clear,  the  property  was  parted  with  by  the  prosecutor,  when 
the  shawls  were  delivered  to  the  prisoner,  because  he  has  said,  he  considered  the 
goods  as  sold  to  Mrs.  Downing.  This  is  like  the  case  of  Rex  v.  Davenport, 
Arch.  Peel's  Acts,  4,  for  there  the  delivery  in  the  first  instance,  was  leg^ :  and 
and  we  must  assume,  until  Mrs.  Downing  proves  the  contrary,  that  she  sent  for 
all  the  goods. 

Greaves,  contri.  That  case  is  precisely  in  point  in  support  of  this  indict- 
ment ;  the  only  difference  between  the  cases  is,  that  there  the  prosecutor  sent 
two  articles  for  the  supposed  orderer  to  make  his  selection;  here,  iiie prisoner 
asked  for  some  shawls  for  Mrs.  Downing  to  look  at.  And,  as  in  that  case  the 
property  would  continue  in  the  prosecutor  till  the  selection  was  made,  so  it 

(a)  For  the  report  of  this  case  we  are  indebted  to  the  kindness  of  the  learned  coonsel 
engaged  in  it. 

Tb)  See  the  case  of  Doe  dem.  Evans  v,  Lloyd,  ante,  Vol.  3,  p.  219. 

(e)  2  Law  of  Bvid.  487.  In  practice,  motions  are  frequently  made  on  the  part  of  the 
prosecutors  of  criminal  cases,  to  postpone  the  trial,  on  account  of  the  illness  of  a  material 
witness. 
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would  ia  this  case.  The  true  distinction  between  false  pretences  and  larceny  is 
this ;  if  the  property,  as  well  as  the  possession  of  the  goods,  passed  from  the 
prosecutor,  at  the  time  of  the  delivery  of  the  goods,  to  the  prisoner,  the  indict- 
ment ought  to  be  for  false  pretences ;  *but  if  the  possession  alone  be  r«i  <  r 
parted  with  the  property  remaining  in  the  prosecutor,  there  the  indict-  ^ 
mcnt  ought  to  be  for  larceny.  Here  the  property  did  so  remain  in  the  prosecn- 
and  therefore  the  indictment  is  right. 

Mr.  Justice  Pattbson.  That  would  be  so,  if  it  had  been  proved  that  Mrs. 
Downing  had  not  sent  the  prisoner  for  the  shawls ;  but  we  must  assume  tba: 
Mrs.  Downing  did  send  her. 

Greaves.  Assuming  that  the  property  passed  to  Mrs.  Downing  on  the  delir- 
ery  to  the  prisoner,  she  might  have  been  indicted  for  stealing  the  goods  of  Mrs. 
"Downing.  Now,  although  the  property  did  not  pass  to  Mrs.  Downing,  yet  she 
was  a  special  bailee ;  and  it  is  impossible  to  draw  any  distinction  between  tbe 
case  of  a  special  bailee,  and  that  of  an  absolute  owner  of  property.  Any  p<>^ 
session,  even  that  of  a  mere  finder,  is  sufficient  as  against  a  wrong  doer;  and  do 
distinction  can  be  made  between  the  different  degrees  of  absolute  or  limited 
rights  of  possession. 

Mr.  Justice  Patteson.     At  common  law,  no  indictment  could  have  been 
maintained  for  larceny  by  Mrs.  Downing,  against  the  prisoner,  if  she  had  been 
her  servant,  (a)     It  must  be  assumed,  that  she  received  the  *goods  pro-  p^,  ,g 
perly,  and  that  it  afterwards  entered  into  her  mind  to  convert  them  to  »- 
her  own  use.     At  that  time,  in  whom  was  the  possession  of  the  goods  ? 

(fl)  If  the  prisoner  had  been  really  sent  by  Mrs.  Downing  for  the  shawls,  and  had  con- 
verted them  to  her  own  use,  before  they  had  got  to  the  hands  of  Mrs.  Downing— it  seems 
that  the  proper  indictment  would  have  been  for  embezzlement  On  the  subject  of  embci- 
zlement  the  following  case  has  been  decided  by  the  twelve  Judges. 

OLD  BAILEY  MAY  SESSION,  1830.— Cbram  T.  Dknman,  Esq., 
Common  Serjeant. 

REX  V.  MURRAr.    i%  28. 

The  prisoner  was  indicted  for  embezzling,  amongst  other  moneys,  the  sum  of  U.  Of-  ^■ 
under  the  following  circumstances — It  appeared  that  the  prisoner  was  a  clerk,  employee 
in  the  office  of  Messrs.  Adlington  k  Co.,  Solicitors ;  and  that,  upon  the  22nd  of  March,  he 
received  the  sum  of  bl,  from  William  Rothwell  Jackson,  one  of  their  managing  clcrX-s 
with  directions  to  pay  out  of  it  a  charge  for  inserting  an  advertisement  in  the  London 
Oazette,  for  Messrs.  Adlington  &  Co.  The  prisoner  charged  in  bis  account  the  sum  of  :^- 
Oj?.  6rf.,  for  such  advertisement,  when,  in  truth,  he  only  paid  the  sum  of  11.  The  priiootr 
w^as  found  guilty. 

F.  V.  Lee,  amictu  curice,  suggested  that  the  money,  if  received  by  the  prisoner  himftlf 
from  the  master,  for  the  purpose  of  paying  it  to  a  third  person,  would  not  be  an  mUi- 
zlement  within  the  7  &  8  Geo.  4,  c.  29,  s.  47,  which  contemplated  a  receipt  or  taking  into 
possession  of  moneys  received  by  servants  from  third  persons,  for  and  on  account  of  tltir 
masters.  He  cited  Rex  v.  Peck,  2  Russ.  C.  &  M.  213  ;  and  suggested  that  the  receipt  fnTr. 
Jackson  was,  in  fact,  a  receipt  from  the  master,  and  that  the  master's  right  of  propert.- 
never  was  devested. 

Clarkson,  for  th6  prosecution,  contended  that  this  was  a  receipt  of  moneys  hj  the 
prisoner  for  and  on  account  of  his  master,  within  the  act;  but,  at  all  events,  it  was  clearly 
a  larceny ;  and  there  being  a  count  of  that  description  in  the  indictD>cnt  that  x»  :-s 
sufficient. 

On  looking  at  the  larceny  count,  it  was  ascertained  that  the  stealing  was  sUted  to  be 
in  manner  and  form  aforesaid." 

F.  V.  Let  then  suggested,  that  that  count  was  an  imperfect  count  for  an  embezilemert 
ana  not  a  count  for  larceny;  and  that  "in  manner  and  form  aforesaid,"  was  a  mnten^ 
avernaent,  and  could  not  be  rejected  as  surplusage ;  and  he  contended,  that  if  ike  fir?t 
objection  was  good,  the  indictment  was  altogether  defective. 

rw^x^^  n  a  Thc  pHsoncr  was  found  guilty. 

T„i^l       if^u  f/^«^T  respited  the  judgment,  to  take  the  opinion  of  the  nrelre 
di^char^^d  objections  fatal  to  the  indictment,  and  ordered  the  prisoner  to  be 
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GreaveB.  It  most  be  admitted,  that  it  was  in  the  prisoner,  although  the  pro- 
perty was  in  the  pro6ecat<»*. 

Mr.  Justice  Patteson  directed  the  Jury  to  acquit|  on  this  defect  in  the 
eTidence.  ^  Verdict— Not  guilty. 


♦147] 


*Greave$j  for  the  prosecution. 
F.  V.  Lee,  for  the  prisoner. 


[Attorneys—l'Mfef  and  WaUon,} 


CHARLTON,  Esq.  r.  HILL.    July  17. 

The  clerk  of  the  coune  at  a  race  cannot  set  off  a  claim  of  an  unpaid  stake  due  from  the 

plaintiff  on  one  race  against  a  stake  of  another  race  won  bj  the  plaintiff's  horse. 
The  clerk  of  the  course  at  a  race  cannot  bring  actions  for  unpaid  states. 

Money  had  and  received.  Plea — General  issue,  with  a  notice  of  set  off.(a) 
The  defendant  was  clerk  of  the  course  at  the  Lichfied  races  of  1830 ;  and  it  ap- 
peared that  the  horse  of  the  plaintiff  had  '<  walked  over*'  for  the  Produce-stakes, 
whereby  the  plaintiff  was  entitled  to  a  sum  of  2bl.,  which  sum  was  in  the  hands 
of  the  defendant  as  clerk  of  the  course.  On  the  part  of  the  defendant  it  was  con- 
tended, that  he  had  a  right  to  detain  this  sum  of  25^.,  because  the  plaintiff  had 
called  at  the  office  of  Mr.  Wetherby,  (who  jpublishes  the  Racing  Calender,  and 
is  authorised  to  enter  horses),  and  had  desired  his  name  to  be  entered  for  the 
Two-year-old-stake  at  the  same  races.  The  amount  of  the  subscription  to  that 
stake  was  25/.  It  was  proved,  that  before  the  time  of  the  races,  the  plaintiff 
went  to  Mr.  Wetherby,  and  said,  he  would  withdraw  his  name  from  the  Two- 
ycar-old-stake,  because  a  list  of  the  horses  entered  had  not  been  sent;  but  Mr. 
Wetherby's  clerk  stated  in  his  evidence,  that,  when  a  sentleman  entered  for  a 
stake,  they  did  not  allow  him  to  withdraw  his  name,  fi  was  therefore,  conten- 
iled,  that  the  defendant  had  a  right  to  detain  the  sum  of  25/.  won  by  the  plain- 
tiff from  the  Produce-stake,  to  satisfy  the  25/.  for  the  plaintiff's  subscription  to 
the  Two-year-old-stake. 

*1481  ^*  Justice  Patteson. — ^There  is  nothmg  like  a  set  off  ♦proved.  The 
^  defendant  could  not  have  brought  an  action  against  the  plantiff  fopr  this 
Two-year-old-stake.  The  clerk  of  the  course  has  no  nght  to  stakes,  till  he  gets 
the  money  into  his  hands ;  he  is  never  more  than  a  mere  stake-holder.  Indeed 
if  he  could  briuff  actions  for  unpaid  stakes,  he  would  be  liable  to  have  actions 
brought  a^^inst  him  for  every  stake  that  was  won,  whether  he  had  received  it  or 
not ;  and  his  situation  would  not  be  a  very  enviable  one.  The  plaintiff  is  entit- 
led to  a  verdict.  Verdict  for  the  plaintiff. 

CampbeUaxkd  F.  F.  Lee^  for  the  pliuntiff. 

C.  PhOlipSf  ^r  the  defendant. 

[Attorneys— JZotMr  and  S.,  and  Simpion,} 

(a)  Where  there  is  any  chance  of  the  defendant's  proving  his  set  off  by  the  cross- 
examination  of  the  plaintiff's  witnesses  he  should  plead  the  set  off,  and  not  give  notice  of 
it,  because,  by  having  to  prove  his  notice  of  set  off,  he  loses  the  reply. 
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STAFFORD  ASSIZES. 


BSFOES  BOt.  JUSnCI  PARK. 


REX  i;.  STOKES.    July  26. 

A  warrant  of  a  justice  of  the  peace  to  apprehend  a  partj,  founded  on  a  certificate  of  the 
clerk  of  the  peace,  thM  an  indictment  for  a  misdemeanor  had  been  fonnd  against  sucb 
part7,  is  good. 

Indictment  for  rescuing  a  person  named  Spikbury  out  of  the  custody  of 
John  Tooth|  a  oonBtable,  in  whose  custody  he  was  byyirtue  of  a  warrant  of  Mr. 
Fowke,  a  magistrate. 

The  magistrate's  warrant  was  put  in ;  it  recited  that  it  appeared  to  the  ms^s- 
trate,  by  the  certificate  of  the  clerk  of  the  peace,  that  a  bill  of  indictment  bd 
been  found  against  Spilsbury  for  an  assault,  and  commanded  the  constable  to 
apprehend  him. 

OreaveSf  for  the  defendant.  I  submit  that  this  warrant  is  bad.  The  magis- 
trate had  no  right  to  grant  a  warrant,  except  on  evidence  upon  oath.  If  a  bill 
of  indictment  was  found  at  the  Sessions,  the  Sessions  might  haye  granted  their 
*own  process  to  bring  in  the  offender.  The  indictment  was  in  that  Court  ^^^^ 
and  tmit  Oourt  might  have  acted  on  it,  a  single  magistrate  had  no  right  1- 
todoso. 

Ferrard,  for  the  prosecution. — I  believe  that  the  granting  of  a  warrant  in  this 
way  is  in  the  ordinary  course  of  business;  and  brides,  as  the  constable  was 
commanded  by  the  ma^strate's  warrant  to  take  the  party,  and  it  beipg  a  case 
over  the  subject-matter  of  which  the  magistrate  had  jurisdictioD,  namely  an  as- 
sault, the  constable  had  nothing  to  do  but  to  execute  the  warrant. 

Mr.  Justice  Park.  I  have  signed  warrants  over  and  over  again  on  the  certi- 
ficate of  the  clerk  of  assize;  and  I  should  expect  some  authority  to  be  cited  to 
shew  me  that  the  practice  is  illegal.  A  Judge's  warrant  is  not  the  warrant  of 
the  Court,  but  of  the  Judge  personally.  Where  a  thing  is  the  act  of  court^  the 
Judge's  personal  name  never  appears  to  it  at  all.  There  are  some  particular 
affidavits  that  must  be  sworn  before  a  Judse,  and  there  the  Judge's  own  name 
must  be  signed  to  them.  Even  at  the  Assizes,  where  I  sign  warrants  contimi- 
ally,  I  alone  am  not  the  Court  without  the  clerk  of  assize  or  some  other  commis- 
sioner being  joined  with  me ;  and  if  an  indictment  came  in  from  the  Grand  Jnry 
now,  while  I  am  sitting  in  Court,  I  should  not  grant  a  warrant  upon  it  withoat 
a  certificate  being  first  given  by  the  clerk  of  assize.  I  will  however,  confer  iiith 
my  learned  brother  on  the  point,  as  there  is  much  business  of  this  kind  in  the 
Court  of  Ejn^s  Bench. 

His  Lordship,  having  conferred  with  Mr.  Justice  Patteson,  sail — ^^  My  lean- 
ed brother  has  no  doubt ;  he  says  it  is  done  eveiy  day."        Yerdict— Ooiltj. 

Ferrardf  for  the  prosecution. 

Oreaveij  for  the  defendant. 

As  to  the  practice  respecting  the  granting  of  Judge's  warrants  on  indictments  found  a 
the  Conrt  of  King's  Bench,  see  1  Gnde's  Gr.  Off.  Prac.  86 ;  and  the  forms  of  certificates 
are  given  Id.  Vol.  2,  p.  176,  et  seq. 


*150]  '  6  Cakbikgton  &  Patnk.  499 

SHREWSBURY  ASSIZES. 

BXFOBX  MB.  JTJSTIOX  PATTB80N. 

♦HUGHES  V.  MARSHALL  and  Otherau    Jvly  80. 
The  treating  act  Y  &  8  W.  3,  c.  4,  onlj  applies  to  candidates  and  their  agents. 

Assumpsit  for  goods  sold.    Plea — General  issue. 

This  action  was  brought  for  the  price  of  ale  and  other  refreshments,  supplied 
to  the  voters  of  Mr.  Slaney,  M.  P.  for  Shrewsbury,  during  the  election  there  in 
the  year  1830.  The  defendants  were  not  members  of  Mr.  Slaney's  committee : 
and  it  was  proved,  that  they  had  ordered  the  refreshments  in  quesUon,  and  had 
signed  a  paper  stating  that  fact  and  the  amount  of  the  account. 

The  defence  was,  that  the  plaintiff  had  given  credit  to  Mr.  Slaney's  committee, 
and  that  this  account  had  been  included  in  another  account,  which  he  had  been 
paid  by  that  committee;  and 

CampbeUj  for  the  defendant,  also  contended,  that  the  plaintiff  could  not  re- 
cover, as  this  account  came  within  the  treating  act  7  &  8  W.  8,  c.  4,(a)  since 
which  no  bill  for  treating  at  an  election  could  be  recovered. 

Mr.  Justice  Patteson.  That  act  only  applies  to  candidates  and  their  agents 
If  I  was  to  go  and  run  up  a  bill  during  an  election,  there  is  no  doubt  that  I  must 
pay  it.  By  this  act  of  Parliament,  candidates  and  their  agents  are  prohibited 
from  treating  voters ;  but  still,  as  many  of  the  voters  come  from  a  distance,  they 
must  have  accommodation  and  refreshment,  and  for  that  they  must  either  them- 
selves be  liable,  or  any  one  else  may  be  liable  who  gives  the  order,  provided  he 
be  neither  a  candidate  nor  an  agent. 
^^  f-^  -.      *His  Lordship  left  the  case  to  the  Jury  on  the  first  ground  of  defence. 

^^^J  Verdict  for  the  plaintiff. 

Curwood  and  WaUonj  for  the  plaintiff. 

CampbeU  and  Godton^  for  the  defendants. 

[Attorneys — Yatet  and  Moore.] 

In  the  ensuing  term  Godson  obtained  a  rule  nisi  for  a  new  trial,  which  was 
subsequently  discharged. 


(Oroum  Side.) 

BEFOBS  MR.   JUSTICE  PARKE. 

BEX  V.  HICKMAN.    •My29. 

An  indictment  for  manslaughter  charged,  that  the  deceased  was  on  horseback,  and  that 
the  prisoner  struck  him  with  a  stick,  and  that  the  deceased,  from  a  well-grounded 
apprehension  of  a  further  attack,  which  would  have  endangered  his  life,  spurred  bis 
horse,  which  became  frightened,  and  threw  him,  giving  him  a  mortal  fracture.  The 
eTidence  was,  that  the  prisoner  struck  the  deceased  with  a  small  stick,  and  that  the 
latter  rode  away,  and  the  former  rode  after  him ;  whereupon  the  deceased  spurred  his 
horse,  which  then  winced,  and  threw  him,  whereby  he  was  killed : — ^Held,  that  this 
efidenee  sufficiently  supported  the  indictment. 

(a)  Cited  ante,  Vol.  3,  p.  401,  n.    See  the  case  of  Ward  r.  Kann^,  Id.  p.  899. 
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^  Manslauqhteb.  Thejirit  count  of  the  indictment  stated  tbe  death  of  the 
deceased  to  have  been  by  blows.  The  tecond  coont  stated,  in  sobstanoe,  that 
the  deceased,  John  Bandell,  was  riding  on  horseback,  and  that  the  prisoner 
made  an  assault  upon  him,  and  struck  him  with  a  stick ;  and  that  the  deceased, 
from  a  well-grounded  apprehension  of  a  further  attack  upon  him,  which  would 
have  endangered  his  life,  spurred  on  his  horse,  whereby  it  became  frightened, 
and  threw  we  deceased  off,  giving  him  a  mortal  fracture,  &c. 

There  was  no  evidence  to  support  the  first  count ;  and  it  appeared,  that  the 
prisoner  and  the  deceased,  being  both  on  horseback,  had  a  quarrel ;  and  that  the 
prisoner  struck  '''the  deceased  with  a  small  stick,  and  that  he  rode  away  _^  ^g^ 
along  the  Holyhead  road,  the  prisoner  riding  after  him ;  and  that,  on  the  ^ 
deceased  spurring  his  horse,  which  was  a  young  one^  the  horse  winced,  and  threw 
him. 

Bather  and  C.  PhiUtpSf  for  the  prisoner,  objected — Ftrsi,  that  the  fall  ougbt 
to  have  been  laid  as  the  cause  of  the  death ;  whereas,  the  cause  stated  was  the 
blow  of  the  stick  and  the  frightening  of  the  horse ;  and,  secondly,  that  the  blow 
and  the  frightening  of  the  horse  were  stated  jointly  to  have  been  the  cause  of 
the  death,  whereas  the  blow,  it  was  evident,  could  not  have  eaused  it,  ever  so 
remotely ;  and,  besides  that,  it  was  stated,  that  the  deceased  was  apprehensive 
of  a  further  attack  upon  him,  which  would  endanger  his  life^  of  which  diere  was 
not  the  slightest  evidence. 

Mr.  Justice  Park.  I  think  the  second  count  is  sufficiently  proved.  Tbe 
death  of  the  individual  was  clearly  caused  by  the  frightening  of  his  horse.  In 
indictments  for  robbery,  terror  and  force  are  always  both  stated,  but  it  is  insuffi- 
cient to  prove  one  of  them.  However,  in  this  count,  it  is  not  stated  that  the 
deceased  died  of  any  blow.  In  the  case  of  Rex  v,  Evans,(a)  it  was  held,  that  if 
the  death  of  the  deceased,  who  was  the  wife  of  the  prisoner,  was  partly  occa- 
sioned by  blows,  and  partly  by  a  fall  out  of  a  window,  the  wife  jumping  out  at 
the  window  from  a  well-grounded  apprehension  of  further  violence  that  would 
have  endangered  her  life,  the  prisoner  was  as  much  answerable  for  the  conse- 
quences of  the  fall,  as  if  he  had  thrown  her  out  at  the  window  himself. 

Verdictr— Guilty. 

Whatch^y  for  the  prosecution. 

Bather  and  C,  FhUlips,  for  the  defence. 


♦GLOUCESTER  ASSIZES.  [*153 

BEFOBE  MB.   JTSTICE  PATTESON. 

REX  V.  WARREN  JAMES.    Avg.  13. 

An  indictment  on  the  riot  act,  1  Geo.  1,  st.  2,  c.  5,  s.  1,  for  remaining  assembled  one  hour 
after  proclamation  made,  need  not  charge  the  original  riot  to  have  been  in  tenorem 
populi. 

Indictment  on  the  riot  act,  1  Geo.  1,  st.  2,  c.  5,  s.  1,  (set  forth  ante,  Vol. 
4,  p.  442.  The  indictment  stated,  that,  on  the  8th  of  June,  1  Will.  4,  the 
prisoner  and  certain  evil-disposed  persons,  to  Ae  number  of  one  hundred  and 
more,  did  unlawfully,  riotously,  and  routously  assemble;  and  that,  while  so 
assembled,  Edward  Machin,  one  of  his  Majesty's  Justices  of  the  Peace  for  the 
county  of  Gloucester,  did  go,  as  near  as  he  safely  oould,  to  prockim  silence ;  aad 

{«)  1  Ri»8.  C.  k  M.  425.    See  the  case  of  Rex.  p.  Culkin,  ante,  p.  121. 
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afterwards  did,  as  near  as  he  safely  could,  make  proclamation  (setting  out  the 
proclamation  ;)(a)  and  that  the  prisoner,  and  the  other  persons,  to  the  number  of 
twelve  and  more,  afterwards^  and  notwithstanding  the  proclamation,  did  remain 
together  for  the  space  of  an  hour  and  more,  against  the  form  of  the  statute. 

C  PhUitpif  for  the  prisoner.  I  submit  that  this  indictment  is  bad.  In  an 
indictment  for  a  riot,  it  is  necessary  that  the  indictment  should  state  it  to  have 
been  in  terrorumpopuli.  That  was  decided  in  the  case  of  Eez  v.  Hughes  }(b) 
and  it  is  BO  laid  c(own  by  the  text  writers.  This  indictment  begins  with  charg- 
ing a  riot,  as,  without  that,  the  magistrate  had  no  right  to  make  proclamation ; 
*1  ^1  ^^^  ^^  being  necessary  to  charge  that  a  riot  was  committed,  *that  riot 
-^  must  be  charged  in  the  indictment  with  legal  technicality ;  and  not  being 
80  here,  I  submit,  that,  by  reason  of  the  omission  of  the  terrorem  jpopuii,  this  in- 
dictment cannot  be  supported. 

Mr.  Justice  Pattbson.  This  indictment  pursues  the  words  of  the  act  on 
which  it  is  framed.  The  charge  here  is,  for  Keeping  together  after  being  riot- 
ously assembled.  There  is  a  distinction  between  an  incUctment  for  a  riot,  and 
an  indictment  framed  on  this  act.     I  think  the  indictment  is  sufficient. 

Verdict — Guilty. 

Jervis,  PampbeUf  W.  J.  Alexander^  and  Talbot^  for  the  prosecution. 

C.  Phiiltps  and  FhiUpotUj  for  the  defence. 

[Attorneys — Qteen^  PemberUm,  ^  Co.,  and  Cfkadbom.'] 


BEX  V.  BIRT  and  Others.    Aug.  13. 

If  parties  assemble  toc^ther  for  a  purpose,  which,  if  executed,  would  make  them  rioters; 
but,  having  assembled,  they  do  nothing,  and  separate  without  carrying  their  purpose 
into  effect,  this  is  an  unlawful  assembly. 

iNDiGTimNT  for  a  riot,  with  a  second  count  for  an  unlawful  assembly.  Each 
count  concluded  in  terrorem  poptUi. 

It  appeared  that  the  prisoners,  and  a  large  number  of  persons,  assembled  to 
cut  down  the  fences  of  the.  inclosures  of  the  forest  of  Dean ;  and  that  the  sur- 
veyor-general of  the  forest,  and  his  woodmen,  did  not  think  themselves  strone 
enough  to  resist  them ;  and  that  inclosure  fences  to  the  extent  of  a  mQe  and 
more  were  destroyed. 

Mr.  Justice  Patteson. — ^The  difference  between  a  riot  and  an  unlawful  as- 
*1^M  B^o^^^y^^^s*  ^  the  parties  assemble '*'in  a  tumultuous  manner,  and 
^  actually  execute  their  purpose  with  violence,  it  is  a  riot;  but  if  they 
merely  meet  upon  a  purpose,  which,  if  executed,  would  make  them  rioters,  and, 
having  done  nothing,  they  separate  without  carrying  their  purpose  into  effect,  it 
is  an  unlawful  assembly.  Verdict — Guilty. 

JerviSf  Campbdlf  W.  J,  Alexander  and  Talbot,  for  the  prosecution. 

C.  FhiSipi  and  PhiUpoOs  for  the  defence. 

[Attorneys — Greeny  Pembtrton  j*  Co.,  and  Chadhom,'] 

See  the  case  of  Rex  v.  Cox,  ante,  Yol.  4,  p.  538. 

% 

{a)  Care  ought  to  be  taken  to  set  out  the  proclamation  exactly  as  the  Justice  made  it. 
Several  of  the  printed  precedents,  in  setting  out  the  proclamation,  vary  from  the  proclama- 
tion as  given  in  the  act,  and  as  given  in  Chetw.  Bum,  Vol.  6,  p,  22,  and  Chit.  Bum,  Vol. 
&.  p.  283,  ftom  which  magistrates  are  very  likelj  to  read  it 

(6)  Ante,  Yol.  4,  p.  373.    See  also  the  case  of  Rex  v.  Cox,  Id.  538. 
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REX  V.  SALISBUBT.    Aug.  15. 

S.  was  employed  by  ft  post-mUtrees  to  cany  letters  from  Darsl^  to  Bericeley,  at  a  weekly 
salary  paid  him  by  the  post-mistress,  but  which  was  r^Mdd  to  her  by  the  poet-office : — 
Held,  that  S.  was  a  person  employed  by  the  post-office,  within  the  stat  52  Geo.  3,  c. 
Ii3,  s.  2. 

Bat  a  letter  sent  from  Cardiff  to  Dudley,  bat  which,  it  was  alleged,  was  missent  to  Don- 
ley, if  stolen  by  S.,  would  not  be  a  letter  which  pame  to  his  hands  *'  in  consequence  of 
his  employment." 

Semble— That  the  words,  *<  whilst  employed,"  in  sect  2  of  the  stat  52  Cieo.  3,  c.  143,  rela^ 
tire  to  stealing  letters,  merely  mean  that  the  party  shoald  be  then  in  the  employ  of  the 
post-office ;  and  not  that  the  letter,  when  stolen,  was  in  the  party's  hands  in  the  course 
of  his  duty. 

On  an  indictment  for  felony,  a  matter,  which  was  the  subject  of  another  indictment  for 
felony,  was  material  to  be  given  in  endence;  as  it  formed  a  part  of  the  facta  of  the 
case.  The  Judge  receired  the  evidence,  and  did  not  direct  the  second  prosecatian  to 
be  abandoned. 

Indiotbisnt  for  stealing  a  letter  from  the  post-office,  oontaining  bank-notes. 
The  first  eight  coants  of  the  indictment  were  framed  on  sect.  2  of  the  stat.  52 
Geo.  8,  c.  143,  (set  forth  ante,  Vol.  4,  p.  572,  n.  (a)  ).  The  Jirstooxmt  charged, 
that  the  prisoner  was  employed  in  the  post>office  at  Dnrsley,  in  the  opening  of 
the  mail  bag,  and  sorting  of  letters;  that  a  letter  directed  to  Messrs.  Joseph 
Cox  &  Sons,  came  by  the  post,  containing  certain  bank-notes  of  10/.  each,  and 
that  the  prisoner  stole  the  notes.  The  next  seven  coants  varied  this,  by  its 
being  statedf  in  some  of  them,  that  the  notes  were  in  a  packet,  and  in  others, 
that  the  prisoner  secreted  the  letter;  and  the  property  was  also  laid  to  be  in 
different  persons.  The  9th,  10th,  lll^,  12th,  and  13th  counts  were  framed 
*on  sect.  3  of  the  act  (set  forth  ante.  Vol.  4,  p.  573,  n.).  The  ninth  r^i^g 
count  charged,  that  the  prisoner  stole  a  letter  from  the  post-office  at  >- 
Dursley,  containing  the  bank-notes ;  and  the  other  counts  varied  the  charge, 
by  laying  the  property  differently,  and  by  stating  the  lett^  to  be  a  packet.  The 
last  count  charged  the  prisoner  with  stealing  the  notes  in  the  dweUing-house  of 
Mrs.  Baldwin,  the  post-mistress  of  Dursley.  * 

Jervis,  for  the  prosecution,  opened.  That  the  prisoner  was  a  tetter-oarner 
from  Dursley  to  Berkeley,  and  that  his  wife  was  the  sister  of  Mrs.  Baldwin,  who 
was  the  post-mistress  of  Dnrsley,  where  he  sometimes  opened  the  mail-bags  and 
sorted  the  letters.  That  a  letter,  sent  by  Mr.  Joseph  Cox  from  Cardiff,  and 
directed  to  Dudley,  containing  the  notes  in  question,  had  been  mis-sent  to 
Dursley,  from  which  place  the  letter  and  its  contents  had  been  stolen.  He  also 
stated,  that  a  person  named  Bailer  had  sent  a  letter,  containing  other,  bank- 
notes, from  Lostwithiel  to  Uley,  which  would  have  to  pass  throng  the  Ihirslej 
post-office;  and  that  the  notes  sent  in  Mr.  Bailer's  letter  were  taken  out,  and 
Mr.  Cox's  notes,  to  an  equal  amount,  put  into  Mr.  Bailer's  letter  in  their  stead. 
He  was  proceeding  to  riiow  how  Mr.  Bailer's  notes  would  be  traced  to  the  posses- 
sion of  the  prisoner. 

Curwoodj  for  the  prisoner,  objected  to  this  being  stated,  as  there  was  another 
indictment  against  the  prisoner  for  stealing  the  notes  out  of  Mr.  Bailer's  letter. 
And  he  cited  the  cases  of  Hex  v.  Smith,  Ante,  Vol.  2,  p.  633,  and  Bex  v.  West- 
wood,  Ante,  Vol.  4,  p.  547,  and  a  case  in  which  the  same  point  was  decided  by 
Mr.  Baron  BoUand. 

Mr.  Justice  Patteson. — On  the  j)art  of  the  prosecution,  they  put  it  in  this 
way : — ^they  propose  to  show,  that  fte  prisoner  stole  Mr.  Cox's  notes,  because 
they  were  put  into  '''Mr.  Bailer's  letter  in  exchange  for  his  notes,  which  |^]^^ 
must  have  been  taken  out  by  some  one,  and  are  to  be  traced  to  the  ^ 
prisoner's  possession.  In  the  case  of  Bex  v,  £ilis,  9  D.  &  K  174,  it  was  held,  that 
evidence  of  other  felonies  was  receivable,  where  they  were  aU  parts  of  one  trans- 
action.    I  see,  that  in  that  case  there  was  only  one  indictment;  bat  still,  I 
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think  thai  the  evidence  xespeeting  Mv.  BalWe  notee  ie  efleential  to  the  ehain  of 
ficts  neoeaBary  to  make  out  the  case. 

(huipood. — ^I  hope  that  yoor  Lordahip  will  direot  the  other  proaecation  to  he 
abandoned. 

Mr.  Justice  PATTE80N.*^I.irillaee  about  that 

It  appealed  from  the  CTidenee  of  Mrs.  Baldwin,  the  post-mistress  of  JhufAej, 
that  she  employed  the  prisoner^  at  a  sfdary  of  14s.  a^week^  to  carry  the  lettov 
bag  from  BniBley  to  Berkeley;  and  that  she  was  allowed  by  the  post-office,  in 
lier  qnarterly  aooonnt^  the  sums  she  paid  him;  but  she  stated,  that  the  prisoner 
never  sorted  the  letters,  or  opened  any  mail-ba^.  There  was  no  veiy  distinct 
evidence  to  show  that  Abr.  Goz's  letter  ever  was  in  the  Dnrsle^  poet-office;  bnt 
the  notes  contained  in  it  were  distinctly  shown  to  have  been  pat  mto  Mr.  Bailer's 
letter,  notes  to  an  eqnal  amoont  havinir  been  taken  oat;  and  evidence  was  ad- 
daoed,  with  a  view  of  tracing  some  of  these  notes  to  the  prisoner;  bat  the  state- 
ments of  some  of  the  witnesses  was  by  no  means  positive. 

Mr.  Josdce  Paitxsox,  (in  snmming  ap).— I  think  that  the  prisoner  was  a 
person  in  the  employ  of  the  po8tK>ffioe,  as  his  sister-in-law  paid  him  14s.  a-week, 
which  the  post-omce  allowed  her  asain.  The  evidence  is,  that  he  was  not  em- 
^1581  P^^y^  '^  ^  sorter,  bat  as  a  Tetter-carrier  from  ^Xhirsley  to  Berkeley.  I 
-*  think  also,  that  this  letter  cannot  be  said  to  have  come  to  his  hands  "  in 
oonaeonence  of  his  employment;''  becaase  he,  as  a  letter-carrier  from  Darsley  to 
Berkeley,  woold  not  have  a  letter  addressed  from  Cardiff  to  Dadley  come  to  faia 
baads  in  the  coarse  of  his  daty.  However,  the  2d  section  of  the  act  of  Parlia- 
ment goes  on  '<  whilst  so  emploved."  The  qaestion,  then,  is,  whether  those 
words  relate  to  time  only,  or  whether  they  make  it  essential  that  the  letter  shonld 
come  to  his  hands  in  the  coarse  of  his  duty.  I  am  inclined  to  think  that  they 
relate  merely  to  time;  becaase  the  words  "by  virtae  of  his  employment"  are 
osed  in  another  part  of  the  section.  However,  this  is  less  material,  as  there  is 
a  oonnt  for  stealing  the  letter  oat  of  the  post-office  at  Darsley;  and  also  a  coant 
for  stealing  in  a  dwelling-hoase,  to  the  valae  of  more  than  5/. ;  and  if  the  letter 
was  stolen  oat  of  the  post^ffice,  the  prisoner  may  be  convicted  on  either  of  those 
coants;  and  if  he  merely  stole  the  notes,  he  may  be  convicted  of  larceny.  If 
the  prisoner  took  the  letter  containing  these  notes  from  the  post-office  at  Darslejr* 
he  will  come  within  one  of  the  capital  charges;  and,  as  they  are  all  capital,  it 
will  not  be  very  material  to  determine  which.  Verdict— Not  gailty(a). 

Jervis,  CampbeU,  LudUnoy  Serjt,  and  Mauley  for  the  prosecution. 

Curwood  and  Justice,  for  the  defence. 

lAitomejB—Feaeoek  and  JBloxtams  ^  Co.] 


♦169]  *REX  V.  HARRIS.     Aug.  17. 

If  a  pistol  be  loaded  with  gunpowder  and  balls,  bnt  its  tonch-hole  be  plugged,  so  that  )i 
cannot  by  possibility  be  fired,  this  is  not  "  loaded  arms,"  within  the  stat.  9  Geo  4,  c  31, 
68.  11,  12. 

Indictment  on  the  statute  9  Oeo.  4,  c.  31,  ss.  11, 12,  (set  forth  Carr.  Sapp. 
pp.  236,  237,)  charging  the  prisoner  with  attempting  to  discharge  a  loaded  pistol 
at  William  Watkins,  by  drawing  the  trigger.     In  the  different  counts,  the  in* 

U)  See  the  ease  of  Bex  e.  Pearson,  ante,  Vol.  4,  p.  5T3. 

The  prisoner  was  afterwards  tried  on  the  indictment  charging  hira  with  stealing  the 
notes  firom  Mr.  Bailer's  letter,  and  acquitted. 
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tent  WB8  hid  to  be,  to  mutder,  diwUe,  do  grieTOua  bodfly  hann,  and  to  nust 
lawfol  apprehension. 

The  proeecutor  had  been  appointed  a  special  constable  to  ezeeate  a  wanant 
of  Mr.  Dacaraly  a  magistrate,  to  take  the  prisoner  on  a  charge  of  riot  The 
warrant  was  both  shewn  and  read  to  the  prisoner,  and  he  drew  a  pistol,  which 
was  loaded  to  within  half  an  inch  of  its  mnzile,  with  gnnpowder,  paper,  and 
two  ill-shaped  balls.  This  the  prisoner  pointed  at  the  head  of  the  proseoiilor, 
within  foor  inches  of  his  ear,  and  pnlled  the  trigger.  The  lock  went  down,  sad 
the  prosecutor  saw  a  single  spark  proceed  from  it.  No  misehiei  was  done,  and 
the  pistol  was  taken  from  the  prisoner.    There  was  no  priming  fimnd  in  Uie 

Sn,  Dnt  it  was  proved  that  that  might  haye  dropped  out  in  the  straggle  to  take 
e  pistol  from  the  prisoner. 

The  prisoner  said,  in  his  defence,  that  the  pistol  was  kept  loaded  for  the  pfo- 
teotion  of  his  hoose,  which  had  been  robbed,  but  that,  to  prsTont  his  children 
from  doing  themselves  mischief  with  it,  he  always  krat  a  pieoe  of  paper  in  the 
pan,  and  another  piece  of  paper  twisted  tightly,  and  run  into  the  tooch-hok, 
so  as  to  prevent  its  being  fired. 

The  prisoner's  son  was  called  to  prove  that  the  pistol  had  been  in  this  state 
the  day  before. 

Mr.  Justice  Patteson,  ^in  summing  up)  If  you  think  that  the  pistol  had 
its  touch-hole  plugged,  so  wat  it  could  not  by  possibility  do  mischief,  I  think 
that  the  prisoner  ought  to  be  acquitted,  because  I  do  not  think  that  a  pistol 
*so  circumstanced  ouffht  to  be  considered  as  loaded  arms,  within  the  ^^^ 
meaning  of  this  act  of  Parliament.  Verdict— Guilty  .(a)      I- 

JutiuXf  for  the  prosecution. 

TFolion,  for  the  defence. 

[Attomeya — Lyeat  and  ^ti^.] 


REX  V.  ROBERT  COLLIER,  Gent.,  One  4c.    Avff.  17. 

The  practice  of  issuing  county  conrt  processes  in  blank,  for  the  attorneys  to  fill  up  after 
they  haye  been  issued  by  the  county  clerk,  is  highly  irregular.  And  semble — that  the 
filling  up  of  a  county  court  summons,  or  altering  a  distringas  into  a  summons,  after  it 
has  been  so  issued  in  blank,  is  a  forgery  at  common  law. 

Indiotmxnt  for  forging  a  county  court  summons.  The  fint  count  of  the 
indictment  charged  the  defendant  with  forging  ^^  a  certain  paper-writing,  in  the 
words  and  figures  following;"  (h  then  set  out  the  summons  verboHm),  with  in- 
tent to  defraud  John  Collier.  The  third  count  stated  the  instrument  to  he  <'» 
certain  summons,  purporting  to  be  a  summons  sued  out  from  the  county  o>urt 
of  David  Ricardo,  Esq.,  Sheriff  of  Gloucestershire."  The  Ji/th  count  stated 
the  instrument  to  be  <<  a  certain  summons,  purporting  to  be  a  summons  under 
the  seal  of  the  office  of  David  Ricardo,  Esq.,  the  said  D.  R.  then  being  Sheriff 
of  Gloucestershire."  The  iecond,  fourth,  and  nxih  counts,  were  for  uttering 
the  summons,  knowing  it  to  be  forged ;  and  the  aeifen^  and  eighth  were  for  ob- 
taming  the  sum  of  7».  W.  by  falsely  pretending  that  the  instrument  was  a 
gentune  summons. 

The  paper  in  question  was  a  printed  form  of  a  dutringa$,  which  had  had  (iie 
words  respecting  the  distraining  struck  through  with  a  pen,  and  the  word  "snm- 
mon  inserted  instead.  The  whole  of  the  filling  up  of  the  instrument  was  in 
the  defendant's  handwriting,  and  his  name  was  to  it,  as  the  attorney  who  had 
sued  It  out.     It  purported  to  be  a  summons  at  the  suit  of  a  person  named  Allen. 

(a)  See  the  case  of  Rez  ».  Hughes,  ante,  p.  126. 
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There  waa  a  ieal  to  it,  but  whether  this  was  the'genuine  seal  of  the  county  court 
*I611  ^'  ^^^'  ^^  witnesses  could  not  state^  as  the  ^impression  was  so  defec- 
-■  tire,  (a)  No  entnr  of  the  issuing  of  this  summons  appeared  in  the  books 
of  the  eoun^  court.  This  paper  had  been  served  on  the  prosecutor^  and  he  had 
paid  the  defendant  the  oosts^  as  if  it  had  been  a  genuine  summons;  and  also  the 
debt  which  Allen  claimed  of  him.  It  appeared^  from  the  CTidence  of  the 
ooan^  court  clerk;  that,  when  he  was  absent;  the  clerks  in  the  office;  if  they 
were  dusj;  sometimes  gaye  out  blank  summonses  to  the  attomeySi  who  filled 
tkem  up  for  themselyes. 

Mr.  Jusdoe  Pattbsok.  I  do  not  see  that  there  is  any  evidence  of  an  intent 
to  defraud  the  prosecutor.  He  would  have  had  just  the  same  costs  to  pay  if 
this  summons  had  been  sued  out  in  the  most  regular  manner. 

Curwood.  In  cases  of  forgeiy  at  common  kw;  there  need  be  no  intent  to 
defraud  any  particular  per8on.(5) 

Mr.  Justice  Pattsson.  It  is  hiffhly  irregular;  but  I  know  that  the  sum- 
ouMises  are  sometimes  given  out  in  blank.  I  am  not  prepared  to  say,  that  after 
the  notice  that  this  trial  will  give  parties  as  to  the  impropriety  of  the  practice, 
I  should  not  hold,  that  this  mode  of  filling  up  a  summons,  or  of  altering  a  du- 
tringoi  into  a  summons  was  not  forgery.  Verdict.    Not  gmlty. 

Ounoood  and  Oarringion,  for  the  prosecution. 

Juttice  and  Budfy,  for  the  defence. 

[Attorneys— ITartf  and  CoUier,] 
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BEVOBX  Loan  TBNTIBDBN;  0.  J.,  AND  MB.  JUSTICE  OASIIiU. 

MAIDSTONE  ASSIZES. 

(Chw»  Side.) 

BXrOBX  MB.  JUSTIOX  0A9XLXX. 


n62]  REX  V.BELL.   July  26. 

On  the  trial  of  a  prisoner  who  has  made  before  a  magistrate  a  rolantarj  confession  of  his 
goilt,  preTious  to  the  conclusion  of  the  evidence  against  him,  which  confession  is  taken 
down  in  writing,  and  signed  by  the  prisoner,  and  attested  hj  the  magistrate's  clerk;  the 
proper  course  is  for  the  clerk  to  give  eyidence  of  the  prisoner's  statements,  refreshing 
hU  memory  hj  the  written  paper. 

(a)  Seals  are  affixed  to  manj  public  documents  in  a  ▼eryslorenlj'  manner.  The  Great 
S«al  aflfized  to  a  commission  of  bankrupt,  which  was  given  in  evidence  in  a  case  of  felony 
tried  before  Mr.  Justice  Patteson,  at  the  Hereford  Sum.  Ass.  1831,  was  a  mere  lump  of 
wax, .which  had  no  impression  upon  it;  and  the  prisoner's  counsel  objected, that  this  was 
not  a  commission  of  bankrupt  under  the  Great  Seal.  The  prisoner  was  acquitted  on  the 
merits,  and  this  objection  was  therefore  not  further  considered. 

(b)  For  the  law  respecting  forgery  at  common  law,  see  1  Gurw.  Hawk.  263. 
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Tedb  prisoner  was  indioted  for  the  murder  of  Biebaxd  TvAar. 

It  appeared,  that,  on  the  2l8t  May,  the  prifloner  and  nia  jaongef  hrother 
were  brought  up  to  be  examined  before  the  magistratea  at  Bocbeatar.  They 
had  both  ^n  in  custody  since  the  ITth,  andyarions  depomtiona  had  been  takes 
between  that  day  and  the  2l8t.  On  the  21st,  seyeral  depositions  were  taken  id 
the  presence  of  the  prisoner,  and  the  younger  brother  was  Aboot  to  state  a  ooo- 
fession  made  to  hioi  by  the  prisoner  on  the  previous  erening,  when  the  prisoDcr 
interrupted  him  and  made  a  fall  confession  of  his  guilt.  The  oonfessim  tlie 
ma^trate's  clerk  immediately  reduced  into  writing,  and  it  was  read  over  to  the 
prisoner  and  he  put  his  mark  to  it.  It  was  attested  by  the  mikp^strate's  ddc 
thus: — '< Taken  and  naned  by  the  said  John  Heneker  Bell,  la  the preseiMe 

of ."    On  the  23rd  and  two  followins  days,  other  depodtions  were  takes 

*in  the  presence  of  the  prisoner;  and,  on  Uie  25th  he  was  fully  commit-  ^^^ 
ted  for  trial.  Some  additional  depositions  were  subsequently  taken  in  ^ 
the  absence  of  the  prisoner;  some  of  them  as  late  as  the  6th  of  July.  All  tiiiese 
latter  depositions  were  duly  returned  to  the  Court,  including  the  prisoner's  cos* 
fession  but  not  the  earlier  depositions  of  the  21st  of  May  and  previously.  li 
wasproposed,  on  the  part  of  the  prosecution,  to  read  the  confession  in  eridenea 

dlarluonf  for  the  prisoner,  objected  to  its  admissibilitY,  on  the  fblloinii| 
srounds — First,  that  it  was  made  by  the  prisoner  before  the  evidence  agiiut 
him  had  been  gone  through.  On  this  point  he  referred  to  Bex  t.  Fi^  (toL 
4  of  these  Beports,  p.  566,)  in  which  Garrow,  B.,  expressed  his  opinion,  thil 
nothing  which  a  prisoner  stated  before  he  knew  what  the  evidence  acainst  liin 
was,  ought  to  be  used  to  criminate  him.  Secondly ,  that  some  of  the  depositioDS 
were  taken  in  the  absence  of  the  prisoner.  Thirdly,  that  there  were  inte^li]l^ 
ations  and  erasures.     And,  fourMy,  that  there  vras  a  false  attestation. 

Gaseleb,  J.,  after  consulting  Lord  Tenterden,  C  J.,  upon  the  objectioDS, 
said — My  Lord  Tenterden  agrees  with  me  that  the  opinion  of  Mr.  Baron  Gir- 
row  in  Bex  v.  Fagg  is  much  too  general,  as  it  would  go  to  exdude  any  acknov- 
lodgment  of  suilt  made  by  a  prisoner  to  a  constable.  He  also  agrees  with  me 
that  the  interiineations  and  erasures  are  cured  by  the  attestation,  which  cannot 
be  called  a  false  attestation,  though  it  would  have  been  more  regular  to  bave 
said,  that  the  prisoner  put  his  mark,  as  is  customary  in  affidavite  in  the  superior 
Courts.  We  are  both  of  opinion,  that  it  is  no  objection  that  some  of  the  depo- 
sitions were  taken  in  the  absence  of  the  prisoner.  We  are  also  both  of  opinion, 
that  the  confession  may  be  repeated  by  the  magistrate's  *olerk  who  r^^OI 
heard  it,  and  that  he  may  refresh  his  memory  by  aid  of  the  written  ^ 
paper. 

Claxluon  then  further  objected,  that,  as  the  rules  of  law  required  that  the 
best  evidence  should  be  given,  the  parol  statement  of  the  clerk  was  not  reoeiT- 
able.  The  paper  ought  to  be  used  as  a  confession,  or  (he  evidence  should  not 
be  received  at  all. 

Oaseleb,  J.— After  again  eonsultin^  with  Lord  Tenderden,  C  J.,  said,  we 
are  still  of  opinion  that  the  clerk  may  give  the  whole  in  evidence,  refreshing  his 
memory  with  the  written  paper. 

The  confession  was  then  read  by  the  magistrate's  derk  in  the  third  penoD) 
fnd  the  prisoner  was  convicted  and  executed. 

Wohh  and  BreHi,  for  the  prosecution. 

Clark&on,  for  the  prisoner. 

In  a  case  which  occurred  on  the  Norfolk  Circuit,  where  a  statement  madebjapn- 
"^'^S^U^J^^^  ^"  proved  to  have  been  taken  under  similar  circumstances,  «&'«'*• 
gsffded  the  completion  of  the  evidence  against  him,  was  offered  in  evidence— ^«J^ 
To^MTy  for  the  prisoner,  objected,  and  cited  Rex  ©.  Fagg.  The  depositions  were  prodoc«d, 
•ffld  it  appeared  that  they  had  been  drawn  np  as  if  the  whole  evidence  had  been  Uktfi 
before  the  oonfesdon  waa  made.  Lord  Lyndhnrst,  C.  B.,  rejected  the  evidenee,  on  we 
gronad  that  the  document  was  false ;  but  intimated,  that  he  did  not  consider  the  oljec- 
uon  as  tenable,  upon  the  ground  mentioned  in  the  authority  referred  to. 
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BSIOBB  LOBD  LTMDHTJBBT,  a  B.,  AND  UB.  BABON  QABBOW. 

BEDFORD  ASSIZES, 

BSFOBB  MB.  BABON  GABBOW. 

*REX  V.  JAMES  DEEMNG  and  JOHN  ATKINSON.    JWy  15. 

A  coQiiflel  for  the  prosecation,  on  opening  a  case  of  felony,  has  in  etrictness  a  right  to 
state  in  his  own  waj  a  conversation  supposed  to  have  passed  between  the  prisoner  and 
a  witness  whom  he  intends  to  call ;  but,  in  correct  practice,  the  statement  onght  to  be 
confined  to  the  general  efeet  of  the  conversation. 

A  person  Indicted  with  others  for  an  offence,  bat  against  whom  the  bill  has  been  thrown 
out,  may,  if  he  be  in  custody  at  the  time  of  the  trial  of  the  others,  be  placed  at  the  bar 
to  be  identified  as  one  who  was  in  their  company. 

The  prisoners  were  indicted  for  burglnry  in  the  dwelling-honse  of  John  Boll, 
and  stealing  a  qnantity  of  watches,  &c. 

Austifiy  for  the  prosecution,  stated  that  he  should  call  a  person  named  West- 
wood,  who  had  been  ktely  disohareed  from  Cambridge  gaol,  and  who  would 
depose  to  a  conversation  between  himself  and  the  prisonei;  Atidnson,  relating 
to  the  robbery  in  question.  He  was  proceeding  to  state  the  conversation  to  the 
Jury,  when — 

Smithy  for  the  prisoners,  objected,  on  the  eround  that  various  circumstances 
might  arise  in  the  progress  of  the  cause,  rendering  the  conversation  inadmissi- 
ble in  evidence ;  and  he  submitted  that  it  was  better  that  the  jury  should  not 
hear  that  in  statement,  which  they  could  not  afterwards  act  upon  as  evidence. 
*1BB1  ^O^ABROW,  B. — If  the  counsel  for  the  prosecution  thinks  fit  to  open 
^  the  evidence,  I  cannot  control  him. (a) 

A  person  named  Ward  had  been  indicted  with  the  two  prisoners  for  the 
offence  in  question,  but  the  Grand  Jury  had  thrown  out  the  bill  i^nst  him; 
but  he  was  present  in  Court  in  the  custody  of  the  gaoler  of  Cambridge,  having 
been  brought  by  him  to  answer  this  charge,  and,  being  detained  in  such  cus* 
tody,  to  be  taken  back  to  Cambridge,  to  answer  another  charge  there.  It  was 
proposed  on  the  part  of  the  prosecution  to  place  him  in  the  dock  beside  the 
prisoners  who  were  on  trial,  in  order  that  he  might  be  identified  as  a  person 
who  was  in  their  company. 

Smithy  for  the  defence,  objected,  that  as  the  Grand  Jury  had  thrown  out  the 
bill,  he  was  as  free  from  the  present  charge  as  if  it  had  never  been  preferred 
against  him,  and  therefore  ought  not  to  be  treated  as  if  the  bill  had  bc^n  found 
and  he  was  actually  on  his  trial. 

Gabbow,  B.,  said,  that  there  was  no  doubt  as  to  the  right  to  have  the  party 
produced  in  order  that  he  might  be  identified;  and  Ward  wasy  in  oonsequencoi 

(a)  In  a  case  tried  on  the  same  Circoit,  in  March,  1831,  a  similar  olgection  was  made, 
ftod  a  similar  decision  given  by  Alderson,  J. ;  but  in  the  case  of  Rex  v,  Swatkins  and 
Others,  Tol.  4  of  these  Reports,  p.  648,  Bosanqnet  and  Patteson,  Js.,  were  of  opinion 
that  the  correct  practice  was  only  to  state  the  general  effect  of  the  conversation. 
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C*    A  at  the  bar.    His  Lordship  afterwards  obserred,  that  the  same  oonne  hid 
adopted  on  the  trial  of  Thistlewood  and  others  at  the  Old  Bailey. 

Verdict-Guilty. 
AutHfif  for  the  proseoution. 
Smiih,  for  the  prisoners. 

[Attorneys — S»am  j*  €fo.t  and  Tmuu,} 


BURY  ASSIZES. 

BXFOBE  LOBD  LTNDHUB8T9  C.   B. 

*REX  V.  TUFFS.    Jtdy  22.  [*16I 

A  prisoner,  indicted  for  stealings  two  heiferSi  said :  "  I  drore  away  two  heifers  from  ^  the 
World's  Bnd  Dolver/'  (t.  «.  Fen).  The  prosecutor's  farm  was  called  by  that  name,  b«t 
he  could  not  swear  that  there  was  not  any  other  of  the  same  name  in  the  neighboor- 
hood : — ^Held,  insufficient  to  warrant  a  conyiction. 

The  prisoner  was  indicted  for  stealing  two  heifers,  the  property  of  Jam« 
Suker  of  Mildenhall.  The  heifers  were  not  missed  by  the  prosecutor  or  inj 
person  in  his  service,  and  the  only  evidence  against  the  prisoner  was  his  ovn 
statement,  when  questioned  on  the  subject,  that  he  had  driven  away  two  heifers 
from  his  uncle's  premises,  <' the  World's  End  Dolver,"  (Dolver  meaning,  in  tint 
part  of  the  country,  a  /en,)  The  prosecutor  and  another  person  proved  tbt 
the  prosecutor's  farm  was  called  by  that  name,  but  they  could  not  undertake  to 
say  that  there  was  not  any  other  of  that  name. 

Lord  Ltndhubst,  0.  B.,  upon  this,  told  the  Jury,  that,  under  the  dreoB- 
stances,  there  was  not  any  evidence  of  a  stealing  as  to  the  heifers  of  the  prose- 
cutor; thouffh,  if  it  had  been  proved  that  his  farm  was  the  only  "VtMs 
End  Dolver,"'  it  would  have  been  sufficient.  Yerdict — Not  goiltj. 


*REX  t;.  OFFORD.    Ju7y  23.  i*l^ 

To  justify  the  acquittal  of  a  prisoner  indicted  for  murderj  on  the  pound  of  insanitjr  ^^ 
Jury  must  be  satisfied  that  he  was  incapable  of  judging^  between  right  and  wrong,  ud 
at  the  time  of  committing  the  act  did  not  consider  that  it  was  an  offence  against  the 
laws  of  Qod  and  nature. 

The  prisoner  was  indicted  for  the  murder  of  a  person  named  Chisotll;  bj 
shooting  him  with  a  gun.  The  defence  was  insanity.  It  appeared  that  tbe 
prisoner  kboured  under  a  notion  that  the  inhabitants  of  Hadleigh,  and  putica- 
larly  Chisnall,  the  deceased,  were  continually  issuing  warrants  against  him  with 
intent  to  deprive  him  of  his  liberty  and  life;  that  he  would  freiquently,  under 
the  same  notion,  abuse  persons  whom  he  met  in  the  street,  and  with  wfaom  be 
never  had  any  dealings  or  acquaintance  of  any  kind.  In  his  waistcoat  pock^j 
a  paper  was  found,  headed,  ''  List  of  Hadleigh  conspiiators  against  my  W«{ 
It  contained  forty  or  fifty  names,  and  among  them  <<  Chisnall  and  his  ^unilv- 
There  was  also  found,  among  his  papers,  an  old  summons  about  a  rate,  at  the 
foot  of  which  he  had  written,  "  This  is  the  beginning  of  an  attempt  agaiost  mj 
life."  Several  medical  witnesses  deposed  to  their  belief,  that,  from  the  evi- 
dence ihey  had  heard,  (See  Rex  v.  Haswell,  Russ.  &  Ry.  C  C  B.  458,  cited 
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2aTT.  Sup.  p.  72,)  ihe  prisoner  Uboured  under  that  species  of  insanity  wluch  is 
mailed  monomania;  and  that  he  committed  the  act  while  under  the  influence  of 
that  disarder,  and  mij^t  not  be  aware  that,  in  firing  the  gun,  his  act  involved 
^he  crime  of  murder. 

Lord  Lyndhurst,  G.  B.  (in  summing  up,)  told  the  Jury  that  they  must  be 
satisfied,  before  they  could  acquit  the  prisoner  on  the  eround  of  insanity,  that 
be  did  not  know,  when  he  conunitted  the  act,  what  the  effect  of  it,  if  fatal, 
would  be,  with  reference  to  the  crime  of  murder.  The  question  was,  did  he 
know  that  he  was  committing  an  offence  against  the  laws  of  Ood  and  nature  ? 
"^1691  ^^  Lordship  referred  to  the  doctrine  laid  down  in  Bellingham's  case^a) 
^  *hj  Sir  James  Mansfield,  and  expressed  his  complete  accordance  in  tae 
observations  of  that  learned  Judge. 

The  Jury  acquitted  the  prisoner,  on  the  ground  of  insanity. 

Austin  and  Palmer,  for  the  prosecution. 

Smithy  for  the  prisoner. 

[Attorneys — Last  and  Leech, 


HOME  WINTER  CIRCUIT. 

1831. 
MAIDSTONE   ASSIZES. 

BBVOKS  MB.  JU8TI0E  PATTBSON. 

*170]  ♦BEX  V.  JAMES  HARGRAVE.     Dee.  8. 

An  indictment  for  manslanghter  charged,  that  A.  gare  to  the  deceased  dirers  mortal 
blows  at  P.,  in  the  county  of  M.,  and  that  the  deceased  langoished  and  died  at  D.,  in 
the  coQDtj  of  K. ;  and  that  the  prisoner  was  then  and  there  aiding  in  the  commission  of 
the  felon  J : — ^Held,  that  the  indictment  was  good,  and  that  the  word  there  referred  to  P., 
in  the  count/ of  M. 

Although  all  persons  present  at  and  sanctioning  a  prize  fight,  where  one  of  the  com*  . 
batants  is  killed,  are  guilty  of  manslaughter,  as  principals  in  the  second  degree ;  yet 
they  are  not  such  accomplices  as  require  their  evidence  to  be  confirmed,  if  they  are 
called  as  witnesses  against  other  parties  charged  with  the  manslaughter. 

(a)  The  prisoner  was  indicted  for  the  murder  of  the  Sight  Hon.  Spencer  Perceval,  and 
the  defence  was  insanity.  According  to  the  statement  of  the  case  in  Russell  on  Crimes 
and  Misdemeanors,  Vol.  1,  p.  10,  extracted  from  GoUinsQn  on  Lunacy,  Addenda  630,  the 
leaned  Judge  in  charging  the  Juiy,  told  them,  "that  in  order  to  support  such  a  defence, 
it  ought  to  be  proved  by  the  most  distinct  and  unquestionable  evidence,  that  the  prisoner 
vas  Incapable  of  judging  between  right  and  wrong ;  that,  in  fact,  it  must  be  proved 
beyond  all  doubt,  tiiat,  at  the  time  he  committed  the  atrocious  act  with  which  he  stood 
charged,  he  did  not  consider  that  murder  was  a  crime  against  the  laws  of  God  and 
oatare;  and  that  there  was  no  other  proof  of  insanity  which  would  excuse  murder  or  any 
other  crime.  That,  in  the  species  of  madness  called  "  Lunacy,"  where  persons  are  sub- 
ject to  temporary  paroxysms,  in  which  they  are  guilty  of  acts  of  extravagance,  such  per- 
sons  committing  crimes  when  they  are  not  affected  by  the  malady,  would  be,  to  all  intents 
and  parposes,  amenable  to  justice  ,*  and  that  so  long  as  they  could  distinguish  good  fh)m 
^nl,  they  would  be  answerable  for  their  conduct  And  that  in  the  species  of  insanity  in 
vhich  the  patient  fancies  the  existence  of  injury,  and  seeks  an  opportunity  of  gratifying 
rerenge  by  some  hostile  act,  if  such  a  person  be  capable  in  other  respects  of  distingiUsh- 
iog  right  from  wrong,  there  would  be  no  excuse  for  any  act  of  atrocity  which  he  might 
commit  under  this  description  of  derangement.'' 
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l!n)iOTMENT  a«anst  the  prisoner,  aa  a  principal  in  the  seoond  iegna  in  iht 
manslanghter  of  Kichard  Dodd. 

The  deceased  and  another  person  named  CoZ|  (who  had  afterwards  died,  met, 
on  the  day  kid  in  the  indictment,  at  Islington,  and  there  commenced  a  pogilis- 
tio  contest.  Having  been  interrupted  by  the  interferanoe  of  the  police,  thej 
proceeded  to  the  Isle  of  Dogs,  where  they  recommenced  the  fight ;  sad  th 
deceased,  Dodd,  in  consequence  of  the  injunes  which  he  received,  died  shortlj 
after  his  removal  from  the  place  of  combat,  on  board  the  Hospital  ship  Onm- 
pus,  which  was  then  stationed  in  the  Thames,  and  widiin  the  parisa  of  St 
r^icolas,  Deptford.  The  indictment  stated,  that  James  Cox  made  an  assault  ob 
the  deceasea  in  the  parish  of  All  Saints,  Poplar,  in  the  County  of  Middlesex; 
and  beat  the  deceased,  pving  him  divers  mortal  bruises  and  contusions,  &. : 
<'  of  which  said  braises  and  contusions  the  said  Richard  Dodd,  from  ^.,  until 
&c.,  at  the  parish  of  St.  Paul's,  Deptford,  in  the  county  of  Kent,  did  languish 
&o. ;  and  that  he  there  died;  and  that  the  said  James  Hargrave,  together  with 
&c.,  were  then  and  there  present,  aiding,  abetting,  Ac.,  the  said  James  Cox  is 
the  commission  of  the  said  felony. 

^Clarkton,  for  the  prisoner,  objected  that  the  indictment  was  bad,  as  ^^^ 
it  did  not  wiUi  certainty  charge  the  prisoner  with  the  commission  of  the  I-   ' 
offence  in  any  particular  place ;  for  the  word  there  referred  to  the  two  parishes 
mentioned  in  the  indictment,  viz.  All  Saints,  Poplar,  and  St  Paul's  Demfoid. 

Mr.  Justice  Patteson.  The  ^ving  of  the  blows  which  caused  the  de&th 
constitutes  the  fdowy.  The  languishing  alone,  which  is  not  part  of  the  (^bce, 
is  laid  in  Kent;  the  indictment  states,  that  the  prisoners  were  then  and  there 
present,  aiding  and  abetting  in  the  commission  of  the  said  felony ;  that  mnst,  ^ 
course,  apply  to  the  parish  of  All  Saints,  Poplar,  where  the  blows  which  eonsti- 
tute  the  felony,  were  ffiven ;  and  the  words  then  and  thert  refer  with  suffidest 
oertaintv  to  that  parij£. 

The  mots  of  the  case,  as  to  the  fight,  and  the  presence  of  the  prisoner  at  it, 
together  with  his  conduct  upon  the  occasion,  were  proved  by  persons  who  im 
present  at  the  boxing  match.  The  surseon  who  attended  the  deceased  haTing 
ahK)  been  called  to  prove  the  injuries  which  he  had  received,  the  case  was  dosed 
for  the  prosecution. 

Clarkson  submitted,  that,  as  all  persons  who  were  present  at  the  fi^ht  were,  in 
the  eye  of  the  law,  principals  in  the  second  degree  to  the  offence,  their  eridence, 
as  in  case  of  accomplices  reauired  confirmation. 

Mr.  Justice  Patteson  held,  that  they  were  not  such  accomplices  as  to  require 
any  further  evidence  to  confirm  them. 

The  prisoner  was  found  guilty,  and  sentenced  to  fourteen  years'  transporta- 
tion. 

Bodkin,  for  the  prosecution. 

Clarluonf  for  the  prisoner. 

[Attomeja^Ciirtfar  j-  Stm  and  CMf.] 
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♦COURT  OF  COMMON  PLEAS. 
Mrst  Sitting  at  Westminster,  in  Mchaelmas  Temiy  1831. 

BIFOBS  MB.  JU8TI0B  PABK. 

(  Who  ioi/or  the  Lord  Chief  JutHce.) 

JABMAIN  V.  EGELSTONE  and  Another.    Nov.  10. 

A  purchaser  at  an  aaction  cannot  recbyer  from  the  rendor  the  expenses  of  preparing  the 
deeds  of  conrejance  of  the  propertj,  after  he  has  refused  to  complete  the  purchase  on 
sccoant  of  the  non-prodnction  of  certain  title  deeds,  though  his  attorney  prepared  the 
conrejances  on  the  faith  of  a  note  written  in  the  margin  of  the  abstract  b j  the  vendor's 
solicitors,  stating  that  all  the  title  deeds  were  examined  by  them  on  the  original  pur- 
chase, and  that,  If  it  should  be  required,  they  would  apply  to  the  solicitor  for  the  ori* 
ginal  seller,  in  whose  custody  they  were. 

The  first  two  counts  in  the  declaration  stated  the  sale  by  auction  to  the  plain- 
tiff of  certain  freehold  property ;  the  undertaking  of  the  defendants  to  make 
oat  a  good  title,  Ac ;  and  their  failure  to  do  so ;  and  claimed  the  expenses  which 
the  pluntiff  had  been  put  to  in  the  investi^tion  of  the  title,  which  had  become 
anproductiTe  in  consequence ;  and  certain  costs  he  had  incurred  in  an  action 
tgiinBt  the  auctioneer  to  recover  the  deposit,  &c. 

The  third  count  stated  In  substance,  that  certain  objections  to  the  title  had 
been  made,  which  were  under  discussion ',  and  that,  in  consideration  that  the 
plaintiff  would,  at  the  request  of  the  defendants,  cause  the  deeds  of  conveyance 
of  the  property  to  be  prepared,  they,  the  defendants,  undertook  that  those  ob- 
jections should  be  cleared  up;  and  that  the  plaintiffs  did,  in  consequence,  cause 
the  deeds  to  be  prepared ;  but  the  defendants  did  not  procure  the  objections  to 
be  cleared  up;  whereby  the  deeds  became  useless,  and  the  plaintiff  was  put  to 
expense,  &c. 

There  were  also  the  ordinary  money  counts.    Plea — ^The  general  issue. 

The  defendants,  who  were  trustees  of  certain  freehold  property,  put  it  up  to 
auction  on  the  6th  of  November,  1827 ;  the  plaintiff  became  the  purchaser  of 
*1731  ^^  ^f  ^^^  *l?^^  '  deposit,  and  Id  guineas  for  a  moie^  of  the  auc- 
^  tion  duty.  The  property  in  question  came  to  the  trustees  from  a  person 
named  Bates.  When  the  abstract  was  sent  by  the  defendants'  solicitors  to  the 
iolicitor  of  the  plaintiff,  various  objections  were  raised  on  the  part  of  the  latter, 
many  of  which  were  obviated  by  explanations,  &o. ;  and  the  £ffiBrenoe  between 
the  parties  was  at  last  reduced  to  a  question  as  to  the  production  of  certain 
title-deeds,  which  were  not  in  the  possession  of  the  trustees.  On  the  subject 
of  these  deeds,  the  following  memorandum  was  written  by  their  solicitors  in  the 
margin  of  the  abstract: — **u  it  should  be  required,  Messrs.  Seeker  &  Son  will 
apply  to  Mr.  Eade,  of  Hitclun,  on  tiie  subject.  At  the  time  Bates  made  this 
purchase,  Seeker,  sen.,  examined  all  the  original  deeds,  then  in  the  hands  of 
Mr.  Eade's  agent.  After  this,  the  plaintiff's  solicitor  proceeded  to  draw  the 
oonvejanoe,  the  draft  of  which  he  sent  to  the  defendants'  solicitors  in  January, 
1829,  and  reoeived  it  back  approved,  in  April.  In  May,  he  sent  the  engross- 
ment, and  was,  shortly  after,  informed  that  it  had  been  executed  by  the  defend- 
ants. The  titleJeeds  in  question  were  not  produced,  and,  on  that  account,  the 
purehise  was  completed.  The  plaintiff  brought  an  action  acainBt  the  auctioneer, 
in  which  he  recovered  back  the  amount  of  the  deposit  and  auction-duty  which 
he  had  paid;  and  the  present  action  was  brought  to  recover  a  sum  of  170/.. 
being  puily  for  the  enense  of  investiga^g  the  title,  partly  for  costs  incuxred 
in  the  atiticn  against  tne  auctioneer,  and  ptftly  for  the  costs  of  preparing  and 
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engrossiDg  the  conTeyanoes.    112^  wbb  pud  into  Court  on  the  firet  two  ooonts 
and  the  money  counts. 

WUde,  Seijt.,  for  the  defendants.  The  expenses  of  preparing  the  oonveyanoe 
are  not  recoverable.  If  the  plaintiff  meant  to  insist  on  the  production  of  the 
title-deeds,  he  should  have  done  so  before  the  conveyanoe  was  prepared  and  sent 
for  execution.  There  has  been  an  excess  *of  haste  on  the  part  of  the  rri-i 
plaintiff,  and  the  defendants  are  not  to  suffer  by  It.  The  attorney  thought  ^  * 
proper  to  act  upon  the  note  in  the  margin  of  the  abstract,  and  he  must  be  boond 
by  it.  A  purchaser  has  no  right  to  prepare  his  conveyance,  until  he  has  made 
up  his  mind  to  take  the  estate.  It  is  hard  enough  upon  trustees  to  be  obliged 
to  pay  the  necessary  expenses,  and  it  would  be  very  unreasonable  to  fix  them 
with  such  a  demand  as  this. 

Tal/ourd,  in  reply.  I  allow,  that,  in  ordinary  cases,  the  duty  of  a  solicitor  is 
as  has  been  stated.  But  the  third  count  in  this  case  contuns  a  statement  of  the 
special  circumstances;  and  I  submit,  that  the  plaintiff  may  recover,  as  the  so- 
licitors were  acting  in  perfect  confidence  with  each  other. 

Mr.  Justice  Pabk.  The  third  count  states,  that  the  defendants  reqaested 
the  plaintiff  to  prepare  the  deeds.  There  is  no  evidence  of  that  It  seems  to 
me,  that  that  count  is  not  proved.  His  Lordship,  in  summing  up,  said — ''No- 
thins  can  be  more  honest  than  the  intentions  of  the  parties ;  but  ihib  question  is, 
whetner  the  conveyance  should  have  been  prepared  so  earlv.  It  seems  to  me,  is 
point  of  law,  that  the  requisition  for  the  production  of  tiie  deeds  should  hate 
been  made  before ;  and  if  that  were  not  the  law,  trustees  would  be  in  a  very  in- 
convenient situation.  Supposing  in  this  case  the  money  had  been  paid,  and  the 
trustees  had  distributed  it  to  the  different  parties  interested,  they  would  han  to 
it  it  all  back  affun.  It  seems  to  me,  therefore,  that  the  verdict  must  be  fer 
lc  defendants.''^  Verdict  for  the  defendants. 

ToU/ourd  and  C*  R,  Turner,  for  the  plaintiff. 

WUde^  Seijt.,  and  Seeker^  for  the  defendimts. 

[Attome7»— (?.  Smith  and  Few  j-  Co.] 


*Ltt8l  Sitting  in  London,  in  JiRchaelmas  Tbrm,  1831.   [*n5 

BEFORE  MR.  JUSTICE  PARK. 

DOVER  «.  MILLS.    Nov.  23. 

A  booking-office  keeper,  who  also  keeps  a  wine  vftnlts,  is  guilty  of  negligence,  if  h* 
allows  goods  to  remain  in  front  of  the  bar,  exposed  to  persons  coming  in  for  liquor, 
OTen  though  they  are  of  too  large  a  sise  to  be  convcmmUy  taken  into  the  bar,  behind 
the  counter. 

This  was  an  action  to  recover  from  the  defendant^  who  kept  a  wine  Tault  in 
Skinner  Street,  Snow  Hill,  which  he  also  used  as  a  hooking-offioe  for  goods  to 
he  sent  by  earners  to  yarioas  places,  and,  among  them,  to  Hampstead,  the  nine 
of  two  tmnks  of  clothes.  It  appeared  from  the  evidence  on  the  part  of  the 
plaintiff,  that,  about  one  o'clock  on  Saturday,  the  2nd  of  April,  the  tninb, 
corded  tc^ther,  and  covered  with  matting,  weie  delivered  at  the  defendant's 
place,  and  2c?.  was  paid  for  the  booking  to  a  person  in  the  bar ;  that  there  wtf 
a  direction  on  a  piece  of  strong  paper,  folded  at  the  edges,  and  £Eutened  to  the 

^rd  of  the  box  with  a  string.    It  was,  «  Mrs.  Dover, Longman^  H^-^ 

Hampstead,  by  Gray."  The  person  who  took  the  boxes  told  the  person  in  the 
bar,  that  they  were  servants'  boxes,  and  would  be  wanted,  and  must  be  sure  to 
go  that  day.    The  entry  of  the  parcel  in  the  defendant's  book  was— "Jfn- 
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Dover,  Hampstead,  Gray.''  The  boxes  were  placed  in  the  wine  vanltB,  in  front 
of  the  bar,  and  remained  there  till  half-past  five,  when  the  carrier's  man  took 
them.  He  said,  that  when  he  put  them  in  his  cart,  the  direction  was — *^  Mrs. 
Dover,  to  be  left  at  the  Load  of  Hay^  Hampstead.^'  The  carrier's  man  left  the 
boxes  at  the  Load  of  Hay,  and  a  person  called  for  them  very  soon  after,  and 
took  them  away,  and  they  had  not  been  heard  of  since.  It  was  supposed  that, 
while  they  were  in  the  defendant's  custody,  some  of  the  persons  who  came  in 
for  liquor,  of  whom  there  were  many,  must  have  altered  the  direction,  for  the 
'^1**61  P^'P^'^  ^^  stealing  them  afterwards.     *0n  the  part  of  the  defendant, 

'  ^  witnesses  were  called  to  shew,  that  the  boxes  were  not  lost  sight  of  dur- 
ing the  whole  of  the  time,  and  that  the  alteration  could  not  have  taken  place  in 
the  wine  vaults.  They  also  said,  that  the  boxes  were  too  large  to  be  conveni- 
ently placed  elsewhere  than  in  the  front  of  tlie  bar,  and  that  it  was  usual  to  put 
such  packages  in  that  part  of  the  premises ;  but  they  admitted,  that  there  was 
bat  one  seat  in  the  room,  and  that  persons  who  came  in  firequently  sat  down 
upon  the  goods  which  happened  to  be  there. 

Andrewtf  Seijt.,  for  the  defendant,  contended,  that,  considering  the  smallness 
of  the  remuneration,  and  the  circumstatlce  of  the  boxes  bein^  put  in  the  usual 
pkce  in  which  articles  of  their  bulk  were  deposited,  and  as  they  could  not  con- 
veniently be  put  elsewhere,  there  was  was  no  evidence  that  reasonable  care  and 
diligence  had  not  been  used  with  reference  to  the  subject-matter,  and,  therefore, 
the  plaintiff  was  not  entitled  to  the  verdict. 

Mr.  Justice  Fabk  left  it  to  the  Jury  to  say,  whether  there  was  negligence 
on  the  part  of  the  defendant.  His  Lordship  said,  that,  in  his  opinion,,  goods 
ought  not  to  be  laid  down  in  a  common  gin-shop,  where  there  was  but  one  seat, 
and  persons  were  in  the  habit  of  coming  in,  and  sitting  down  upon  the  goods 
which  happened  to  be  there.  It  was  Uie  duty  of  the  defendant  to  take  the 
things  into  a  safe  place  behind  the  counter.  It  could  not  be  supposed  that 
improper  persons  did  not  come  into  places  of  that  description;  and  a 
booking-office  keeper,  who  received  money,  was  bound  to  take  care  of  the  things 
given  into  his  custody,  by  putting  them  into  a  safe  place.  He  then  told  the 
Jury,  that  if  they  were  of  opinion  that  a  sufficient  degree  of  diligence,  or  care, 
or  caution,  had  not  been  used,  then  they  should  find  their  verdict  for  the  plain- 
tiff. Verdict  for  the  plaintiff— Damages  40/. 

^,  .---|       *BompcUf  Seijt.,  and ,  for  the  plaintiff. 

^     Andrews^  Seijt.  for  the  defendant. 

[Attorneys — Flower  and  Barmer,'\ 

See  the  cases  of  Newborn  v.  Jnst,  ante,  Vol.  2,  p.  76;  and  Butler  v.  Basing,  Id.  p.  613. 


Adjaunmed  Sittings  in  Lomdon^  after  MicJuielmas  Ikrm^  1831. 

BSFOBI  LOBD  CHISF  JU8TI0X  TINDAL. 


BOWAIAN  and  Another,  Assignees  of  SMITH  &  HALL,  Bankropts,  v. 
NORTON  and  Others.    Dec.  6. 

A  conTersation  between  a  client,  who  afterwards  becoipes  banlirapt,  and  his  attorney't 
clerk,  on  the  subject  of  his  aiSairs,  is  a  privileged  communication,  and  cannot  be  giv«B 
in  eyidence  in  an  action  by  bis  assignees,  for  the  purpose  of  shewing  his  motives. 

Trotzb  for  certain  bills  of  exchange. 
Vol.  XXIV.— 88 
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It  was  proposed,  on  the  part  of  the  plaiiiti&,  to  ask  an  attorney's  clerk(a), 
what  one  of  the  bankrupts  nad  said  to  him,  when  he  came  to  oonsnlt  aboat  the 
state  of  his  affidrs. 

This  was  objeoted  to  on  the  part  of  the  defendants,  on  the  ground  that  it  wag 
a  privileged  communication. 

Todd  J/,  Seijt,  for  the  plaintiffs.  The  reason  of  the  privilege  onlj  applies  to 
cases  where  the  party  himself  retains  the  right  of  suit;  but,  where  it  is  tnns- 
ferred  to  assignees  under  a  commission,  the  creditors  have  a  right  to  tbe  evi- 
dence, as  showing  the  bankrupt's  motives* 

*J.  WilliamBf  for  the  defendants.  It  is  no  matter  whether  tho  bank-  ^y^^ 
rupt  has  the  right  of  suit  or  not.  That  is  a  perfectly  new  distinction.  *-  ^' 
The  change  of  parties  makes  no  difference  in  the  case. 

TiNDAL,  C.  J.  I  cannot  tell  whether  the  commission  may  not  be  set  aade; 
and,  suppose  it  is,  are  this  man's  secrets,  told  to  his  solicitor,  to  be  let  out  ? 

Taddyy  Serjt.  My  friend  does  not  represent  Smith  k  Hall.  I  represent 
them  as  counsel  for  the  assignees.  A.  may  waive  his  privilege  if  he  pleases; 
and  the  bankrupt  being  represented  by  his  assignees,  they  have  the  same  riglt 
to  waive  the  privilege  as  he  would  have  had,  if  he  had  brought  the  action. 

TiNDAL,  C.  J.,  was  still  of  opinion  that  the  evidence  was  not  admissible; 
and  put  it  to  Taddy,  Serjt.,  whether  he  had  ever  known  the  evidence  ofM 
before.    . 

Taddy,  Seijt.,  replied  that  he  had  not.  And  the  evidence  was  not  reoeired: 
but  a  note  was  taken  by  his  lordship  of  its  having  been  tendered. (6) 

The  case  proceeded,  and  there  was  a —  Verdict  for  the  defendants. 

Tdidjfy  Serjt.,  and  Hill  for  the  plaintiffs. 

J,  WiUianUf  Bampas,  Serjt.,  and  W.  Wdde  for  the  defendants. 

[Attorncya— IT.  O.  Bolton  and  Rod^eri,} 


♦NICHOLS  V.  HART  and  Another.     Dec,  5.  [^IT? 

A.  sold  to  B.  a  butt  of  wine,  which  was  not  delivered.  B.  compounded  with  his  creditor. 
and  the  amount  of  the  wine  was,  by  A.'s  consent,  included  in  the  composition.  The 
composition  money  was  secured  by  bills,  and  A.  had  a  claim  against  B.  hejond  the 
price  of  the  wine.  Before  the  whole  of  the  composition  was  paid,  B.  demanded  the 
wine  of  A.,  who  refused  to  deliver  it:— Held,  that  he  was  bound  to  deliTer  it,  as  he  bad 
undertaken  to  do  so;  and  that  the  doctrine  with  respect  to  stoppage  in  transitu  did  ooi 
apply  under  the  circumstances. 

Trovkb  for  a  butt  of  sherry  wine.  It  appeared  that  the  plaintiff  purchased 
a  butt  of  cherry  from  the  defendants,  but  it  was  allowed  to  remain  in  the  docks 
undelivered.  Afterwards  he  was  compelled  to  make  an  arrangement  with  bis 
creditors,  and  agreed  to  pay  them  by  instalments,  12s.  6c/.  in  the  pound  on  the 
amount  of  his  dfebta;  10s.  of  it  to  be  secured  by  bills,  and  the  remaining  2^ 
6d.  by  his  own  note,  at  the  end  of  a  year.  In  a  conversation  which  he  had  with 
one  of  the  defendants,  previous  to  this  arrangement  being  carried  into  effect,  he 
requested  that  the  defendants  would  take  the  Sherry  back ;  but  this  was  declin«l 
the  defendant  saying  that  he  never  took  back  any  thing  he  had  sold,  and  would 
rather  take  a  composition  than  make  any  alteration  in  his  books;  and  he  added. 

***-♦  *^"'™*-'^ -^  "^ •'.  ..  .       '.     ^^^^    The 

Ion,  and  the 

^ , defendants 

among  the  number,  to  take  the  bills,  and  give  a  release  to  the  plaintiff.    The 

\aS  See  the  case  of  Taylor  v,  Forstcr,  ante,  Vol.  2,  p.  195,  and  the  cases  referred  to. 
P)  No  motion  was  made.  >  *-        » 


179]  5  Cabbington  &  Patne.  515 

tarn  Bgainst  the  defendants'  names  was  889/.  Before  the  bill  for  the  last  instal- 
ment became  due,  the  plaintiff  met  the  defendant  who  had  made  the  agreement , 
and  demanded  the  butt  of  sherry;  but  he  refused  to  let  him  have  it,  and  said, 
that  it  had  been  sold.  The  defendants  were  also  applied  to  to  sisn  the  release 
agreed  upon,  but  refused,  on  account  of  the  dispute  about  the  sherry.  They 
i^itted  that  it  had  been  included  in  the  composition,  but  said  it  must  have 
been  by  mistake,  as  it  would  be  absurd  for  them  to  give  the  plaintiff  a  butt  of 
sherry  for  12$.  M.  in  the  pound,  when  they  had  never  parted  with  the  posses- 
sion of  it. 

HngginSf  for  the  defendants.  There  was  not  any  consideration  for  the  pro- 
^,o^,  mise  to  let  the  butt  of  sherry  go  at  *12<.  6^.  in  the  pound,  the  defend- 
•I  ants  having  the  right  of  stoppage  in  traimtu  at  the  time.  The  case  of 
Hodgson  i;.  Loy,  7  T.  R.  440,  is  in  point.  Lord  Kenyon  there  said,  that  part 
payment  did  not  take  the  case  out  of  the  general  rule  with  regard  to  stoppa^ 
in  trantitu;  and  that  he  should  be  sorry  to  let  in  such  an  exception,  because  it 
would  destroy  the  rule  itself;  since  every  payment,  however  made,  even  the 
payment  of  a  farthing  by  way  of  earnest,  would,  if  such  an  exception  were 
introduced,  prevent  the  operation  of  the  general  rule  of  stoppaee  in  transitv. 
This  b  a  esse  of  a  promise,  raised  on  part  payment,  to  deliver  a  butt  of  sherry. 
Feise  v.  Wray,  3  East,  93,  is  also  an  authority  to  the  same  effect  as  Hodgson  r. 
Loy. 

TiNDAL,  C.  J.  It  appears  to  me,  that  there  is  a  very  good  consideration.  If 
there  had  been  no  debt  exceeding  the  amount  of  the  sherry,  then  the  observa- 
tion might  be  of  some  importance.  But  they  get  security  for  the  whole  debt, 
which  is  much  better  for  them.  The  oases  cited  are  only  cases  in  which  the 
right  of  stoppage  in  trantitu  was  insisted  upon;  here  it  is  given  up. 

Hoggins.  The  plaintiff  has  not  shown  that  the  other  creditors  came  in  on 
the  £iith  of  the  defendant's  signing  as  to  this  butt  of  sherry. 

TiNDAL,  G.  J.    That  cannot  mSLe  any  difference  as  to  this  plaintiff. 

Verdict  for  the  plaintiff. 

Taddy^  Serjt.,  and  Dundas,  for  the  plaintiff. 

Hogginty  for  the  defendant. 

[Attorneys — Norton  j*  C,  and  Miehad,'] 


A  MOTION  was  afterwards  made  to  set  aside  the  verdict,  but  the  Court  refused 
a  rule. 


nSl]  *ROLPB  and  Others  t;.  WYAIT.    Dec.  9. 

Semble,  that  an  indorsee  for  ralnei  who  receives  part  payment  from  the  drawer  of  an  ac- 
commodation bill,  and  takes  a  new  bill  to  give  time  for  the  payment  of  the  remainder, 
does  not  thereby  discharge  the  acceptor,  unless  he  was  aware  that  the  acceptance  had 
been  given  for  the  drawer's  accommodation. 

Whether,  if  he  knew  that  fact,  it  would  make  any  difference — Qniere. 

Assumpsit  on  a  bill  of  exchange  by  the  indorsee  against  the  acceptor.  It 
tppeared  that  the  acceptance  was  given  as  an  accommodation  to  the  drawer,  but 
it  did  not  appear  that  this  fact  was  known  to  the  plaintiffs.  When  the  bill  be- 
came due,  tibie  drawer  applied  to  the  plaintiffs,  the  holders,  and  paid  them  10/. 
on  account,  and  got  them  to  take  another  bill  for  the  remainder.  There  was 
some  ooDtradiotory  evidence,  as  to  whether  the  plaintifb  agreed  to  discharge  the 
acceptor  of  the  first  bill  from  his  liability. 

t/bnes,  Seijt.,  for  the  defendant,  contended,  that  they  had  so  agreed;  but  also 
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oontended,  that,  whether  they  had  or  not,  they  could  not  maintain  the  aedon,  u 
their  taking  the  second  bill  amounted,  under  the  circumstances,  to  a  disdurge 
in  point  of  law. 

Wilde,  Serjt.,  for  the  plaintifis,  answered — That,  by  the  custom  of  merehMts, 
the  acceptor  was  always  liable,  and  was  not  discharged  by  giving  time  to  the 
drawer,  (Dingwall  v.  Dunster,  Doug.  247.  But  see  Laxton  v.  Peat,  n.  infn.) 
He  also  contended,  that,  on  the  evidence,  any  express  agreement  to  discharge  tk 
defendant  was  negatived. 

TiNDAL.  C.  J.,  in  summing  up,  said — ^The  question  for  your  considention  is, 
Whether,  when  the  second  bill  was  taken,  there  was  an  esq^rets  agreement  tbt 
the  bill  with  the  defendant's  name  to  it  should  be  given  up;  for,  if  so,  thmtbe 
plaintifib  cannot  recover.  This  is  the  question  that  I  shall  leave  to  you;  and,  if 
the  learned  counsel  for  the  defendant  thinks  that  I  ought  to  leave  any  otkr 
question  to  you^  he  shall  have  liberty  to  move  the  Court  upon  the  subject. 

Verdict  for  the  piainti& 

*  Wildey  Serjt,  and  Dawton^  for  the  plaintifik  p^^ 

Jbnei,  Scrjt.,  for  the  defendant.  ^ 

[AUoraeys — (7.  VineetU  and  Mot^ion  j*  Co.'] 

In  the  case  of  Laxton  v.  Peat,  2  Gamp.  N.  P.  C.  185,  and  Bayley  on  Bills,  p.  271,  wWek 
was  an  action  hj  indorsee  against  acceptor,  it  appeared  that  the  bill  hod  been  acctpted 
for  the  accommodation  of  the  drawer,  which  eireurMiance  vfos  knattn  to  the  pUmiif.  vKo 
gave  Tolne  for  the  bill.  When  the  bill  became  due,  the  plaintiff  receiTed  port-ptTneot 
from  the  drawer,  and  gare  him  time  to  pay  the  remainder,  withont  the  concarreace  of 
the  defendant  Lord  Ellcnborough  said,  that,  as  it  was  on  accommodation  bill,  mikm  & 
knowledge  of  aU parties^  the  acceptor  conld  only  be  considered  as  a  snretj  for  tiie  drawer; 
and,  in  the  case  of  simple  contracts,  the  surety  is  discharged  by  time  being  given,  vitboat 
his  concurrence,  to  the  principal.  The  plaintiff  was  nonsuited.  See,  also,  the  case  of 
Bees  0.Berrington,2  Yes.  Jnn.  640,  and  the  cases  collected  in  the  notes  to  Loxtoo  v.  Peit, 
cited  supra. 


DE  MEDEIROS  t;.  HILL.    Dec.  21. 

When  a  ship  owner,  knowing  that  a  port  is  blockaded,  enters  into  a  contract  with  a  mer- 
chant for  the  delirezy  of  a  cargo  there,  if  he  afterwards  refuses  to  go,  he  is  liable  to  aa 

.  action  for  the  breach  of  the  contract  \  but,  whether  the  damages  are  to  be  noounal  cr 
otherwise,  must  depend  upon  the  opinion  of  the  Juzy  as  to  whether,  if  the  ressel  bad 
gone  to  the  place,  she  would  have  been  able  to  get  in. 

The  defendant  wius  the  owner  of  a  ship  called  the  Catherine,  and  this  actioB 
was  brought  to  recover  damages  for  the  breach  of  an  agreement  entered  into  bj 
the  caj^tain  on  behalf  of  the  owner,  that  the  ship  Catherine  should,  vitli  all 
convenient  speed,  after  delivering  her  cargo  at  Plymouth,  proceed  to  LiTerpool, 
and  take  in  a  cargo  of  salt  for  Terceira,  and,  after  delivering  it  at  Tercein,  shonld 
go  to  St.  Michael's,  and  bring  back  a  cargo  of  fruit  to  Europe. 

The  charter-party  was  prepared  by  a  broker  at  Liverpool,  and  signed  by  the 
captain  of  the  vessel  on  the  27th  September,  1880 ;  it  was  sent  up  to  LoodoD 
on  the  28th,  and  signed  by  the  plaintiff  on  the  29th.  On  the  28th,  the  captain 
told  the  broker  that  he  objected  to  going  to  Terceira.,  as  it  was  in  a  state  (rf 
blockade;  and  it  appeared  that,  at  this  time,  vessels  were  not  allowed  at  Lirer- 
iwol  to  clear  out  for  Terceira ;  and  that  those  who  were  going  there  ♦were  ritiM 
obliged  to  use  false  papers.  The  vessel  sailed  from  Liverpool  for  Ply-  ^ 
mouth  on  the  2nd  of  October,  and  returned  again  on  the  23d  of  November;  ta^ 
**  5RP®?™  ^**>  instead  of  going  only  to  Plymouth,  she  went  on  to  Exeter. 

The  breach  in  the  declaration  was,  that  the  vessel  did  not,  with  all  convcnieDt 
sp©^^  retiym  to  laverpool  after  delivering  her  cargo  at  Plymonth. 

«  appeiaMd  m  the  evidence  for  the  plaintiff,  that  it  was  known  in  London  pn- 
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erally,  tbat  T^rceira  bad  beei^  declared  io  a  state  of  blockade.  It  waa  also  proved, 
that  salt  sold  at  Terceira  at  12.  a-ton,  by  wholesale ;  but,  if  sold  by  retail,  would 
have  produced,  after  deducting  duty  and  commission,  about  2L  a-ton.  The  salt 
was  to  be  taken  freight  free. 

TiNDAL,  C.  J.,  to  the  plaiQtiff'a  counsel.  I  want  to  know  whether  a  ship 
owner  is  bound  to  risk  his  ship  to  deliver  a  sin|de  cargo  of  salt  at  a  place  block- 
aded. It  seems  to  me  a  case  tor  Is.  damages.  It  is  not  an  answer  to  the  action, 
bat  it  is  not  a  case  for  more  than  nominal  damages. 

Jones^  Seijt.,  for  the  plaintiff,  l^he  defendant  should  shew  that  this  sort  of 
blockade  prevented  a  trading  vessel  from  going  to  the  place. 

A  witness,  who  carried  on  bunness  at  Terceira,  proved  that  many  ships  en- 
tered, and  many  were  taken  in  the  latter  end  of  1829,  and  the  banning  of 
1830.  This  witness  said,  that,  when  he  left  Terceira,  in  March,  1830,  it  was 
blockaded;  but  when  he  returned  in  December,  1830,  it  was  not.  He  also  said 
that  salt  was  not  a  prohibited  article  there. 

^1841  Taddy,  Serjt.,  for  the  defendant.  As  the  salt  was  to  *go  out  freight 
^  free,  the  defendant  would  not  have  got  any  thing  if  he  could  not  have 
discharged  his  cargo  of  salt.  He  would  have  been  taken  if  he  had  gone,  as 
there  was  a  blocki^e;  and,  if  there  had  not  been  a  blockade,  he  would  have 
been  in  time  to  bring  back  fruit,  provided  he  had  sailed  in  November,  when  he 
was  at  liberty  to  go.  At  all  events,  no  more  than  nominal  damages  can  be  re- 
covered ;  but  I  sulMnit  that  the  action  is  not  maintainable.  I  shall  shew  that  a 
letter  was  received  at  Lloyd's,  on  the  18th  of  March,  1829,  from  the  Foreign 
Office,  stating  that  intelligence  had  been  received  of  an  effective  blockade  of  the 
port  of  Terceira  by  the  existing  government.  We  have  nothing  to  do  with  the 
disputes  of  Don  Miguel  and  Don  Pedro ;  if  our  government  considers  the  gov- 
ernment blockading  as  an  existing  government,  and  the  blockade  is  effective, 
that  is  enough,  and  every  contract  to  elude  it  is  illegal.  The  ship  must  either 
hare  been  taken  or  returned.  It  would  have  been  no  advantage  to  the  plaintiff 
to  have  brought  his  salt  back. 

The  letter  was  then  put  in  and  read. 

Jones,  Seijt.,  in  reply.  The  notification  of  the  blockade  was  in  March,  1829, 
and  the  contract  was  in  September,  1830.  There  is  no  evidence  that  there  was 
aaj  blockade ;  and,  in  point  of  law,  the  contract  is  not  illegal. 

TiNDAL^  G.  J.  I  do  not  say  it  is  illegal,  t  shall  tell  the  Jury  that  it  is 
legal ;  but  it  is  a  question  of  damages. 

t/ofies,  Seijt.  Then,  as  to  the  damages;  salt  was  not  a  prohibited  article,  and 
therefore  the  vessel  would  not  have  been  in  danger  of  being  taken.  As  the 
delay  in  returning  from  Plymouth  was  the  cause  of  the  injury,  the  plaintiff 
is  entitled  to  damages  to  the  amount  of  the  profit  on  the  salt,  and  also  on  the 
fruit,  which  was  to  be  brought  back.  It  is  evident  that  the  objection,  on  the 
ground  of  the  blockade,  was  merely  an  after-thought. 

*1851  *TiNDAL,  C.  J.  (in  summing  up)  said — It  seems  that  the  captain  did 
-'  not  merely  go  to  Plymouth,  but  went  on  to  Exeter,  and  stopped  on  his 
return  at  Fowey.  There  is,  therefore,  undoubtedly  a  breach  of  the  charter- 
party  in  that  respect.  But,  when  he  returned  to  Liverpool,  on  the  23d  of  No- 
Tember,  he  objected  to  the  voyage,  on  the  ground  that  Terceira  was  blockaded. 
The  defendant's  counsel  contends,  that  the  blockade  made  the  contract  illegal, 
just  as  if  there  had  been  war  between  our  country  and  the  blockading  govern- 
ment. But  it  does  not  appear  to  me,  that  the  mere  circumstance  of  there  being 
a  blockade  prevented  the  parties  from  speculating  if  they  pleased,  knowing  the 
&ct  at  the  time ;  yet  it  may  materially  affect  the  question  of  damages.  If  the 
captain  had  gone,  and  waited  at  Terceira  for  a  time,  and  found  the  blockade  still 
continuing,  the  voyage  would  have  been  unproductive ;  yet,  if  the  parties,  know- 
ing the  fact,  chose  to  enter  into  a  contract  like  this,  the  party  breaking  it  is  lia- 
ble to  an  action.  The  question  is,  whether  the  ship,  when  she  arrived  off  Ter- 
eeiray  vould  have  been  prevented  from  entering,  by  an  effective  blockade ;  if  she 
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had  flODO  there :  for^  if  that  were  the  case,  then  the  verdict  shofold  be  for  nomi* 
nal  &mage8  only.  The  only  evidenoe  as  to  the  nature  of  the  blockade  is  from 
a  witness  who  left  in  March,  1830,  at  which  time  there  was  a  blockade,  and  re- 
turned on  the  12th  December,  1830,  at  which  time  there  was  no  blockade.  If 
yon  think,  that,  though  there  was  a  blockade  at  an  earlier  period,  it  did  Dot 
continue  till  the  time  in  question,  you  will  regulate  the  damages  accordiDsly. 
If  you  think  that  the  ship  would  not  have  found  an  effective  blockade  wha 
she  arrived,  or  that,  by  waiting  a  reasonable  time,  she  could  have  got  in,  then 
you  will  not  confine  yourselves  to  giving  nominal  damages.  And,  with  respect 
to  the  amount,  I  think  it  was  rather  incumbent  on  the  plaintiff  to  shew,  if  he 
seeks  to  rpoover  the  larger  sum  for  the  sale  of  the  salt  m  the  retail  way,  that 
he  had  some  person  at  Teroeira,  to  *whom  it  was  to  be  delivered,  and  who  ^^^g^ 
would  have  sold  it  for  him ;  as  the  duty  of  the  captain  would  only  be  to  l- 
leave  it  at  the  place.  Verdict  for  the  plaintiff— 1001 

Jonesj  Serjt.,  and  Shee,  for  the  plaintiff. 

Taddy^  S^t.,  and  Tamlituon,  for  the  defendant. 

[Mtomeyfr— ZiMM,  P.  j>  L.^  and  ffarria.'] 

In  the  ensuing  term,  an  application  for  a  new  trial  was  made;  but  the  Comt 
were  of  opinion  that  the  case  had  been  properly  decided  at  JVm  J^rtus^  and  le- 
fusedarme. 


BREMRIDGE  and  ROBERTS  v.  CAMPBELL,  Knt.     Bee.  21. 

Two  of  the  electors  of  a  boroagh  went  to  a  bankrupt  therej  and  said,  thej  wished  to  dnv 
checks  upon  the  bank.  The  banker  promised  to  honour  any  checks  thej  might  draw. 
The  checks  drawn  were  signed  bj  one  onlj,  but  the  account  in  the  banker's  books  vis 
opened  in  the  joint  names : — Held^  that  tbej  might  maintain  a  joint  action  against  the 
candidatOi  in  whose  interest  they  were,  if  he  adopted  the  payments  made. 

Semble,  that,  where  the  same  sum  is  given  to  every  voter  coming  from  the  samtpka  to 
an  election,  for  his  travelling  expenses,  it  is  bribery ;  and  it  is  not  the  less  so,  tboogfa 
all  the  candidates  agree  in  the  payment  of  the  same  amount  But  it  is  for  the  Jurj 
to  say,  in  an  action  by  an  agent  of  the  candidate,  to  recover  the  amount  from  his  prio- 
clpal|  whether  the  money  was  bona  fide  paid  for  expenses,  and  expenses  otUjf. 

Assumpsit  for  money  paid,  &c 

The  plaintiffs  were  two  of  the  electors  of  Barnstaple,  and  the  defendant  a 
candidate  to  repres^t  that  borough  in  Parliament.  It  appeared  that,  a  short 
time  before  the  election,  the  plaintiffs  went  to  a  banker's  in  Barnstaple,  sad 
said  they  wished  to  draw  checks  upon  the  bank ;  and  the  bankers  promised  to 
honour  their  checks.  There  was  no  evidence  of  any  joint  payment  of  monej 
into  the  bank ;  and  all  the  checks  on  the  bank  were  signed  by  one  of  the  plain- 
tifis  only.     There  was  much  contradictory  evidence  *^  to  whether  the  p^jg^ 

Sayments  sought  to  be  recovered  were  or  were  not  adapted  by  the  defen-  ^ 
ant,  as  having  been  made  bv  the  plaintiff  for  the  advancement  of  his  interest 
in  the  borough.  It  appeared  clearly  that  it  was  not  distinctly  known  at  th« 
time  when  several  of  the  payments  were  made,  whether  the  defendant  wodd 
stand  for  the  borough  or  not,  though  a  requisition  had  been  sent  to  him.  A 
considerable  portion  of  the  money  was  spent  in  pavments  of  20/.,  15/.,  10^,  and 
6/.,  to  various  voters,  who  came  from  London,  Bristol,  and  other  places,  as  for 
their  expenses.  There  were  three  candidates;  and  it  was  agreed  among  them, 
that  a  voter  from  London,  giving  a  plumper,  should  receive  20/.  from  me  oan- 
didate  for  whom  he  voted ;  and  that  one  who  voted  for  two  should  receive  10^ 
from  each.    The  expenses  of  voters  from  other  places  were  also  agreed  npoD,at 
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a  oertain  sam.     li  i^peared  also,  that  the  defendant's  solicitor  and  agent  had 
deposited  1000/.  at  another  bank  in  the  place,  for  the  purposes  of  the  election. 

Taddjf,  Seijt.,  at  the  close  of  the  plaintiffii'  case,  applied  for  a  nonsuit,  on  the 
ground  that  there  was  no  evidence  of  a  joint  right  of  action  in  these  plaintiffs. 
There  waa  no  proof  of  joint  liability,  or  joint  payments  by  them  to  the  bank- 
ers ;  and  all  the  checks  drawn  appeared  to  be  in  the  name  of  one  only. 

Spankte,  Sent.  According  to  the  evidence,  there  was  a  joint  fund  of  credit; 
and  that  would  have  the  same  effect  as  a  joint  fund  of  money. 

TiNDAL,  C.  J.  If  there  was  bona  fide  a  joint  fund  of  credit,  it  is  the  same 
as  if  there  was  a  joint  fund  of  money.  I  do  not  think  that  I  can  withdraw 
the  case  from  the  Jury;  it  must  go  to  them,  with  my  observations. 
"^1881  ^  ^^^  course  of  the  cause,  it  was  objected,  that  the  ''^ums  ^d  for 
^  travellinff  expenses  could  not  be  recovered,  beinff  evidently  given  as 
bribes ;  beii^  of  the  same  amount  to  each  person  coming  Irom  the  same  place. 

TiNDAL,  C.  J.  I  shall  leave  it  to  the  Jury  to  say,  whether  they  believe  that 
the  money  was  given  bona  fide  for  expenses  or  not.  Each  voter  from  the  same 
place  receives  the  same  sum.  Now,  their  expenses  could  not  be  the  same  sum 
exactly ;  one  might  come  by  steam,  and  another  by  coach. 

Spankie,  Seijt.,  stated,  that  the  Committee  of  the  House  of  Commons,  on  a 
former  election  for  Barnstaple,  had  allowed  10/.  for  the  expenses  of  out-voters 
from  London. 

M&^wetheTf  Seijt.,  stated,  that  the  Evesham  election  had  been  declared  yoid, 
on  this  very  ground,  that  the  expenses  were  all  the  same  sum. 

Taddjf  J  oeijt.,  addressed  the  «lury  for  the  defendant. 

Spankie,  Seijt.,  in  reply,  (as  to  the  expenses).  It  is  not  bribery;  because 
bribery  is  to  give  one  candidate  an  advantage  over  another;  and,  where  all  par- 
ties agree  in  uie  same  course  of  proceeding,  it  is  not  bribery. 

TiNOAL,  C.  J.,  in  summing  up,  said— ^here  are  three  questions  for  your 
consideration— ;/{rs/.  Whether  the  defendant  ever  authorized  the  outlay  on  his 
account — and,  tecandly,  Whether  the  money  was  advanced  out  of  any  fund  in 
which  the  plaintiffs  were  jointly  interested.  These  two  questions  go  to  the 
maintenance  of  the  action ;  and,  if  you  find  them  both  in  the  affirmative,  then 
will  come  the  third  question,  viz. — How  much  the  plaintiffs  are  entitled  to  re- 
cover; and  that  will  depend  upon  the  nature  of  the  payments.  If  any  of  them 
were  made  to  bribe  the  voters  to  vote  for  Sir  Colin  Campbell ;  or,  if  any  part  , 
*1891  ^^™^  within  *the  provisions  of  the  treating  act,  those  sums  cannot  be 
-'  recovered.  I  dissent  from  the  opinion  given  by  the  counsel  for  the  plain- 
tifl^,  that  it  is  not  bribery  if  all  the  parties  agree  in  giving  a  certain  sum  for 
expenses.  The  question  on  the  fir»t  point  is,  whether  Sir  Colin  Campbell,  or 
his  agent,  with  a  knowledge  of  the  payments  of  the  plaintiffs,  adopted  their 
acts.  If  it  was  merely,  that  the  plaintiffs  were  holding  in  embryo  a  certain 
number  of  votes,  ready  for  any  third  candidate,  not  caring  who  it  might  be,  that 
will  not  fix  Sir  Colin  Campbell.  On  the  second  point,  as  to  the  joint  claim,  it 
seems  that  both  the  plaintiffs  came  to  the  bankers,  and  desired  to  open  an  ac- 
count there ;  though  it  is  a  little  singular  that  we  do  not  find  any  check  with 
both  names  to  it.  On  the  third  point,  to  what  extent  the  payments  made  are 
recoverable,  it  will  be  for  you  to  say,  as  to  the  sums  paid  to  the  several  voters, 
whether  they  were  paid  really  and  bona  fide  for  travelling  expenses,  and  travel- 
ling expenses  only,  or  were  paid  to  induce  them  to  give  their  votes.  The  ques- 
tion is,  whether  any  part  was  paid  as  a  banusy  over  and  above  the  actual  expen- 
ses of  the  party,  if  the  payments  were  made  for  travelling  expenses  only,  it 
seems  somewhiU  singular  that  all  the  voters  should  be  paid  alike.  It  seems  that 
^.  was  given  to  a  man  who  lived  only  a  few  miles  from  Barnstaple,  who  cer- 
tainly, in  the  first  instance,  would  not  require  travelling  expenses  at  all.  But 
it  is  said,  that  this  is  no  matter,  because  the  other  parties  agreed,  and  therefore 
it  is  not  bribery.  But  it  seems  to  me,  that  that  only  shews  that  all  parties 
agreed  in  setting  the  statute  at  defiance.     You  will  say^  whether  the  money  waa 
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boDestlj  paid,  merely  for  travelling  ezpenees ;  and  if  you  think  it  was  not,  then 
you  will  strike  off  such  sums  as  you  think  exceeded  a  reasonable  snm  for  the 
expenses.  Verdict  for  the  defendant. 

i^pankief  Sexjt.,  and  Manning,  for  the  plaintiff. 

TadJjf  and  MBrewether,  Seijts.,  and  FlaU,  for  the  defendant. 

[AttomeTS — jpauisim  and  PifneJ] 


♦ILLIDGB  V.  GOODWIN.    Dec.  22.  [*19(l 

If  a  hone  and  cart  are  left  standing  in  the  street,  without  anj  person  to  watch  them,  the 
owner  is  liable  for  any  damage  done  by  them,  though  it  be  occasioned  by  the  act  oft 
passer  bj,  in  striking  the  horse. 

Thb  declaration  stated,  that  the  plaintiff  was  possessed  of  certain  goods  sod 
porcelain,  in  a  certain  shop  window ;  and  that  the  defendant  was  poss^sed  of  i 
cart  and  horse,  which,  through  the  negligence  of  his  servant,  was  backed 
agabst  the  window,  and  broke  the  china;  whereby  the  plaintiff  was  put  to 
expense,  &c. 

It  appeared,  from  the  evidence  of  the  plaintiff's  shopman,  that  the  plaintiff 
was  a  china-man  in  St.  Paul's  Church  Yard,  and  that,  between  eight  and  nioe 
in  the  morning  of  a  day  in  June,  a  scavenger's  cart,  with  the  name  of  Joseph 
Goodwin  upon  it,  backed  against  the  window  of  the  plaintiff's  shop,  and  broke 
a  quantity  of  china;  and  that  the  carman  was  not  there  at  the  time,  but  cane 
up  very  soon  after. 

It  was  then  proposed  to  give  in  evidence  certain  statements  made  by  Josepb 
Goodwin,  sen. 

Spankie,  Serjt.,  objected  to  the  evidence,  and  stated  that  he  was  in  a  sitiia- 
tion  to  shew,  that  Goodwin,  sen.  was  not  the  person  against  whom  the  action 
was  brought,  but  his  son,  Joseph  Goodwin  the  younger. 

TiNDAL,  C.  J.  Somebody  has  appeared  under  the  name  of  Goodwin.  It  is 
only  evidence  against  that  person.  They  must  take  out  execution  against  that 
person ;  and,  if  they  take  it  out  against  a  wrong  person,  he  may  bring  an 
action  of  trespass.  If  vou  shew  that  the  person  making  the  admission  is  not 
the  owner  of  the  cart,  that  will  be  important. 

Spank%€f  Serjt.,  replied,  that  he  was  the  owner  of  the  cart,  but  was  not  the 
defendant. 

*TiNDAL,  C.  J.,  admitted  the  evidence;  and  the  witness  proved  that  ^-^^^ 
Goodwin,  sen.  had  said  that  the  horse  was  given  to  backing,  and  it  was  ^ 
yerj  wrong  of  the  man  to  leave  it  in  the  street. 

^  Spankiey  Serjt.  This  action  has  been  brought  against  Joseph  Good  via,  the 
son.  He  was  the  person  served  with  process,  and  he  notified  to  the  attonej  oo 
the  other  side,  that  his  father  was  the  owner  of  the  cart.  I  a^^rehend  &at, 
when,  with  full  knowledge,  they  have  brought  the  action  against  the  sod,  thej 
cannot  recover. 

TiNDAL,  C.  J.,  a^n  intimated  his  opinion,  that  all  this  was  mattnferu^ 
application  to  set  aside  the  execution. 

Sj^nhie,  Serjt.  Suppose  a  man  is  indicted  for  felony  by  the  name  of  Joseph 
Goodwin,  is  he  to  be  convicted  because  his  name  is  Joseph  Goodwin,  thongh  it 
appears  that  he  was  not  the  person  who  committed  the  offence;  and  it  ia  the 
same  thing  in  an  action  as  on  an  indictment.  The  question  is,  whether  joang 
Goodwin  was  the  person  who  committed  this  delictum.  If  he  was  not,  a  Ter- 
dict  cannot  be  given  against  him.  But,  supposing  the  right  person  to  hsve 
been  sued,  yet  the  pUintiff  is  not  entitled  to  recover.  I  shall  shew  that  the 
horse  was  a  very  quiet  one,  and  that  a  person  passing  by  whipped  iuA  ^ 
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made  him  move.  This  person  is  responsible,  and  not  the  owner  of  the  horse. 
It  is  similar  to  the  case  of  a  thing  thrown.  (See  Scott  y.  Shepherd,  8  Wilson, 
408.)  This  will  make  it  a  question,  whether  it  was  such  an  accident  as  they 
are  entitled  to  recover  for,  on  the  ground  of  negligence.  Leaving  a  spirited 
horse  is  negligence ;  bat  leaving  a  steady  one,  which  would  not  move  if  left  to 
himself  and  not  struck,  is  not  negligence. 

The  attorney  who  conducted  the  defence  was  then  called,  and  proved  that  he 
*ld21  ^^^  retained  by  (Goodwin  the  *younger,  and  that  he  told  the  clerk  of 
-■  the  plaintiff's  attorney,  at  the  time  of  pleading,  that  the  action  was 
brought  against  the  wrong  person. 

To  make  out  the  defence  opened  bv  Spanhie^  Seijt.,  two  witnesses  were 
called,  who  swore  to  the  striking  of  the  horse  by  a  person  passing  by;  and  one 
added,  that  the  horse  backed  against  the  window  in  consequence  of  the  bad 
management  of  the  plaintiff's  shopman,  who  came  out  and  laid  hold  of  his 
head.  During  the  cross-examination  of  the  second  of  these  witnesses,  the  Jury 
interposed,  and  said  they  did  not  believe  the  evidence  of  either  of  them. 

TiNBAL,  C.  J.  After  all,  supposing  them  to  be  speaking  the  truth,  it  does 
not  amount  to  a  defence.  If  a  man  chooses  to  leave  a  cart  standing  in  the 
street,  he  must  take  the  risk  of  any  mischief  that  may  be  done. 

A  witness  was  then  called,  who  proved  that  he  served  the  writ,  which  was 
directed  to  '^  Joseph  Goodwin/'  on  Joseph  Qoodwin,  the  son ;  that  he  went,  for 
the  purpose  of  serving  it,  to  the  residence  of  Goodwin,  the  father,  and  saw 
young  Goodwin  in  the  yard,  and  asked  him  if  Mr.  Joseph  Goodwin  was  in.  He 
said — '  My  name  is  Goodwin ;"  upon  which  the  witness  served  him,  and  told 
him  it  was  in  consequence  of  his  cart  having  backed  against  Mr.  Illidge's  win- 
dow ;  adding,  that  a  letter  had  been  sent,  offering  to  wait  a  week,  but  no  answer 
had  been  returned,  and  therefore  they  had  proceeded.  He  said — '^  Yes,  I  know 
we  have  had  a  letter ;  it  is  a  hard  case ;  we  have  been  at  the  expense  of  putting 
in  a  window;  it  was  no  iuult  of  our  men ;  some  of  Mr.  Illidge's  men  must  have 
hdd  hold  of  the  horse."  The  witness  farther  proved,  that,  when  the  deckrar 
tion  was  served,  young  Goodwin  said — ''  I'll  give  it  him  in  the  morning — he  is 
not  in  now." 

TiNDAL,  G.  J. — No  one  can  doubt  that  the  father  knew  very  well  all  that 
had  been  done. 

*1081       **Spankie,  Seijt.,  proposed  to  call  the  fiither  to  prove  that  the  cart  was 
-'  his,  and  not  his  son's. 

TiNDAL,  G.  J. — I  think,  upon  the  evidence  before  me,  I  must  take  him  to  be 
the  defendant.  There  is  evidence  enough.  He  offered  to  pay  money.  On  the 
&et8  there  is  evidence  of  practice  between  the  father  and  the  son. 

R.  F.  Richardtj  for  the  plaintiff. — ^It  would  be  good  service  even  on  motion. 
Rhodes  v,  Innes,  5  M.  &  P.  153 ;  and  see  Gh)dfrev  v.  Jay,  ante,  vol.  3,  p.  192. 

The  Jury  then,  under  his  Lordship's  direction  found  a 

Yerdict  for  the  plaintiff— 187.  14<. 

Bompas,  Seijt.,  and  J?.  F.  Richards,  for  the  plaintiff. 

Spankie,  Seijt.,  for  the  defendant. 

[AttoraeyB— (7a^  and  Butier.} 


IMASON  V.  COPE.    Dec.  23. 

One  of  the  marskals  of  the  city  of  London,  whose  duij  it  was,  on  the  day  of  a  public 
meeting  in  the  Guildhall,  to  see  that  a  passage  was  kept  for  the  transit  to  their  eoir- 
riages  of  the  members  of  the  corporation  and  others,  directed  a  person  in  the  front  of  a 
crowd  at  the  entrance  to  stand  back,  and,  on  being  told  by  him  that  he  could  not  for 
those  behind  him,  struck  him  immediately  oa  the  face,  sajlng  that  he  would  make 
him :— Held,  that  in  so  doing  the  marshal  exceeded  his  antiiority,  and  that  he  should 
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hare  confined  himself  to  the  use  of  preBenre,  and  should  hsre  VAited  m  short  tine  to 
afford  an  opportunity  for  remoTing  the  party  in  a  more  peaceable  wa/. 

Assault  and  battery.    Plea — ^Not  gailtj.(5.) 

The  plaintiff  was  a  tradesman,  and  also  a  freeman  Mid  liveryman  of  L(»don, 
and,  on  the  9th  of  July,  went  *to  the  Guildhall  for  the  purpose  of  seeing  r^igj 
the  freedom  of  the  city  {presented  to  Lord  John  Rossell.  After  the  L 
ceremony  was  over,  the  plaintiff  was  coming  out,  and,  in  consequence  of  a  ciy 
of  "  make  way,"  accompanied  by  clapping  of  hands,  as  if  some  persons  of  con- 
sequence was  coming,  when  he  had  got  just  outside  the  entrance,  he  stood  up  in 
front  of  a  crowd  which  had  there  assembled,  when  the  defendant,  who  was  one 
of  the  City  Marshals,  and  whose  duty  it  was  to  see  that  a  passage  was  kept  elar 
for  the  nobility  and  members  of  the  corporation  to  pass  to  their  carriages,  came 
up  to  him  and  told  him  to  stand  back.  The  plaintiff'  replied,  that  he  could  not, 
on  account  of  the  persons  behind.  Upon  which  the  defendant  immediately 
struck  him  a  blow  on  the  face,  saying  that  he  would  make  him  stand  bacL 
This  was  the  assault  complained  ol 

WUde,  Serjt.,  for  the  defendant,  submitted,  that  is  was  essential  for  an  officer 
whose  duty  ioras  to  contend  with  a  crowd,  to  act  with  great  vigour  and  prompt- 
ness ;  particularly  as  bad  characters  take  advantage  of  a  mob  to  create  eon- 
fbsion  for  the  purposes  of  plunder.  And  if  he  did,  under  the  difficulties 
arising  at  the  moment,  use  a  little  more  violence  than  persons  looking  on  merely 
miffht  think  was  necessary,  he  oueht  to  be  protected  if  he  was  acting  in  a  way 
which  he  thought  necessary  to  discharge  his  duty  and  accomplish  the  object  he 
had  in  view. 

TiNDAL,  C.  J.  (in  summing  up)  said — '^  This  is  an  action  for  assault  and 
battery.     The  plaintiff  contends  that  he  has  received  bodily  injury  from  a  blow 
gnven  by  the  defendant,  which  the  defendant  is  not  in  a  condition  to  justify.  He 
therefore  seeks  at  vour  hands  a  fair  compensation  in  damages.    The  ciicum- 
stancses  out  of  which  the  assault  arose  took  place  on  the  occasion  of  Lord  John 
Russell's  coming  to  the  city,  when  a  considerable  crowd  had  coUected,  and  when 
there  was  a  considerable  pressure  on  getting  out  of  the  Guildhall.  If  the  defend- 
ant was,  at  the  *time,  acting  in  the  performance  of  his  duty,  undoubted-  r«i  95 
ly  any  act  he  did  in  the  fair  execution  of  that  duty  might  have  been  ■- 
justified  bv  him  on  the  present  occasion.     The  question  you  have  to  consider  is, 
whether  the  course  he  took  with  respect  to  this  plaintiff  was  not  an  excess  of  the 
duty  he  had  to  perform,  and  of  the  authority  he  then  bore  with  him  ?  Because, 
if  it  was,  you  are  then  bound  to  give  the  plaintiff  a  fair  compensation  in  damages 
for  any  injury  occasioned  in  that  manner.     Undoubtedly,  the  defendant  would 
be  justified  in  using  a  moderate  degree  of  pressure  to  remove  a  person  opposing 
those  for  whom  he  was  bound  in  the  discharge  of  his  duty  to  make  a  passage. 
Or,  if  any  resistance  occurred,  then  a  more  violent  degree  of  pressure  miffht  be 
used.     But  it  does  not  appear  that  any  resistance  was  offered  to  the  anthority 
of  the  defendant  beyond  that  which  the  necessity  of  the  case,  that  is  the  pres- 
sure of  the  crowd  behind  the  plaintiff,  rendered  on  his  part  absolutely  necessary. 
Therefore,  you  have  to  say  whether  a  blow,  which  appears  to  have  been  struck 
instantly,  without  any  attempt  to  remove  the  plaintiff  by  other  means,  was  or 
was  not  an  excess  of  the  authority  which  the  defendant  exerdsed  at  the  moment 
His  Lordship  stated  the  evidence,  and  then  said — As  it  stands  at  present,  it  ap- 
pears to  me,  it  is  a  blow  strupk  where  no  blow  ought  to  have  been  struck;  that 
a  more  moderate  degree  of  pressure  ought  to  have  been  exeroised,  and  some 
little  time  given  to  remove  the  partv  in  a  more  peaceable  way.     It  appears  to 
me  not  in  this  particular  instance  to  have  been  an  act  done  in  keeping  the  peiee, 
but,  by  too  violent  an  exertion  on  the  part  of  the  defendant  at  the  moment, 

(a)  Bjr  sUtute  21  Jac.  1,  c.  12,  a.  6,  conatablea,  &c.,  may  plead  the  general  issoe  and 
give  special  matter  in  evidence. 
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rather  the  breaking  of  the  peace  than  the  keeping  of  it  At  the  same  time, 
taking  the  whde  of  the  oironmstaQoes  into  oonsideration,  there  appears  to  We 
been  a  great  pressure,  and  a  great  deme  of  what  we  might  almost  call  irritation 


^1961  ^^^S  ^^  ^^  ^®  ^™®*    Therefore,  yon  will  ffive  that  fiiir  and  ^moderate 
J  compensation  in  damages  whioh  you  think  Uie  case  requires. 

Verdict  for  the  plaintiff— Damages  51 
AndreiDif  Serjt.,  and  Pa^fne,  for  the  plaintiff. 
WUde  and  Stq^,  Seijts.,  for  the  defendant 

lAXiom^j^^Orm^eld  and  W,  L.  J^ewmm,} 


First  SUHng  at  London,  in  miary  Ibrm,  1832. 

BXVOBl  BfB.  JUSnOB  PABK. 

(  Who  tai/ar  the  Lord  Chief  Justhe.) 

SMITH  V.  SAINSBUBY.    Jan.  19. 

A  witaass  fonned  his  opinion  of  the  hand-writing  of  a  party  from  having  ohserred  it 
eigncd  to  an  affidaTit  used  in  the  cause  (on  a  motion  to  postpone)  by  the  counsel  for 
the  partj  against  whom  it  was  proposed  to  be  proved : — ^Held,  sufficient 

Assumpsit.  It  became  necessary,  on  the  part  of  the  defendant,  to  prove  the 
hand-writing  of  Mary  Smith,  whose  name  was  written  as  the  attesting  witness 
to  an  agreement,  purportinff  to  be  signed  by  the  plaintiff. 

For  this  purpose,  the  defendant's  attorney  was  called.  He  stated,  that  he 
believed  he  was  acquainted  with  Mary  Smith  s  hand-writing ;  that  he  never  saw 
ber  write,  but  that  he  had  observed  the  name  of  Mary  Smith  signed  to  an  affi- 
davit which  had  been  used  by  the  plaintiff's  counsel,  in  answer  to  an  application 
to  postpone  the  cause,  and  which  was  filed.  In  the  affidavit  it  was  sworn,  that 
Mary  Smith  was  the  phuntiff 's  wife. 

JoMMf  Seijt.,  objected,  that  this  was  not  evidence. 
«i Q»^  Mr.  Justice  Pabk. — ^I  think  as  you,  the  plaintiff's  counsel,  *used  the 
J  affidavit,  the  Juij  are  bound  to  believe  at  least  that  your  client  did  not 
think  it  was  a  fraud.  If  it  was  a  mere  comparison  of  hancl-writing,  it  would 
not  do.  But  it  is  not  so,  the  witness  says  he  took  notice  of  the  signature,  and, 
in  his  mind,  formed  an  opinion  which  enables  him  to  swear  to  his  belief.  I 
have  no  doubt  that  it  is  evidence. 

Jbitcs,  Serjt,  and  £s%,  for  the  plaintiff. 
WUdt^  Serjt.,  for  the  defendant 

[Attom07»— £o^  and  BoydMf .] 
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Third  ISttmg  in  Londaa^  in  Wlary  Ibrmy  1832. 

BEFOBB  MB.  JUSTIOB  GA8ELEX. 

(  Who  mUfw  the  Lord  Chief  Juitice.) 

FEBRTMAM  v.  STEGGALL  and  Another.    Jan.  26. 

Qnestions  majr  be  pat  on  the  Toire  dire  to  a  witness  by  the  party  who  calls  him,  In  order 
to  shew  his  competency,  though  no  question  has  been  asked  by  the  opposite  comise]  to 
shew  a  disqnalification ;  the  objection  being  founded  on  the  opening  speech. 

Assumpsit  on  two  promSssoiy  notes  given  by  Uie  ^^endants,  as  sareties  for 
one  Tucker.  The  fact  of  the  notes  having  been  signed  for  Tucker's  accommo- 
dation was  opened  by  Andrewsy  Seijt.,  who,  in  stating  the  defendants'  caaeysaid^ 
that  he  should  call  him  as  a  witness. 

Bompas,  Serj.,  for  the  plaintiff,  on  Tucker  being  put  into  the  box,  objected 
to  him  as  incompetent  without  a  release. 

HoggiiMj  (who  was  with  Andretos,  Serjt.),  proposed  to  *ask  him,  on  ^^^ 
the  voire  dire,  whether  he  had  been  discharged  under  the  Insolvent  >- 
Debtors'  Act. 

Bompasy  Seijt.,  objected,  that  no  question  could  be  asked  by  the  defendints 
on  the  voire  dire,  as  none  had  been  asked  on  the  part  of  the  plaintiff;  and  tbat, 
at  all  events,  under  such  circumstances,  the  witness  could  not  be  allowed  to  give 
evidence  of  a  discharge  which  could  only  properly  be  proved  by  the  written  dis- 
charge itself.  It  was  only  where  a  witness  was  shown  to  be  disqualified  bj 
examination  on  the  voire  (ure,  that  he  could  set  himself  up  again  without  tk 
production  of  documents. 

Gabelee,  J.,  was  of  opinion  that  the  question  might  be  asked. 

The  question  was  then  put,  and  the  witness  replied  that  he  had  been  dis- 
charged after  the  date  of  the  notes,  and  that  they  were  inserted  in  his  v^ 
dule. 

Bompas,  Serjt.,  then  objected  that  this  was  not  sufficient,  aa  hia  future  efiecto 
were  liable,  though  his  person  was  discharged. 

Gaseleb,  J.,  was  of  opinion,  that,  if  a  release  of  the  coats  of  ih»  action  WM 
jpiven,  the  witness  might  be  examined. 

This  release  was  given,  the  cause  proceeded,  and  there  was  eventually  a— 

Yerdiot  f<Mr  the  defendtnts. 

Bompas,  Seijt.,  and  JusUce,  for  the  plaintiff. 

Andrews,  Serjt.,  and  Hoggins,  for  the  defendants. 

[Attorneys— ^toetto-  ^  ?F.,  and  Dvk^^ 
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Sitting  in  Lcmdon  in  BUary  Term,  1832, 

BEFORE  MB.  JUSTICE  JAMES  PABKE. 

SEDGWICK  V.  JAGEB.    Jan.  80. 

Where  a  bill  is  by  the  acceptor  made  payable  at  a  particular  place,  which  is  not  his  resi- 
dence, proof  of  presentment  at  that  place  is  not  sufficient  eridence  of  dishonour  is  to 
action  against  the  drawer,  without  proof  of  the  acceptor's  huidwiiting. 
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Assumpsit  on  a  bill  of  exchange^  drawn  by  the  defendant  on  one  Isaac  Mal- 
deDy  and  made  by  him,  in  the  written  acceptanoe,  payable  at  the  house  of  a 
person  named  Taylor. 

It  was  proved,  that  the  bill  was  presented  at  Taylor's  honse,  which  was  not 
the  acceptor's  residence,  and  notice  of  dishonour  was  giren  to  the  defendant, 
the  drawer;  bnt  there  was  no  proof  of  the  handwriting  of  the  acceptor. 

Mr.  Justice  J.  Parke  was  of  opinion,  that,  without  such  proof,  there  was 
not  evidence  of  dishonour;  as,  to  make  out  dishonour,  there  must  be  presentment 
at  the  acceptor's  residence,  or  at  such  other  place  as  he  by  his  acceptance 
appointed  instead;  and  it  did  not  appear,  without  proof  of  his  handwriting,  that 
he  did  appoint  any  other  place.  Nonsuit. 

Steer,  for  the  plaintiff. 

[Attorneya— ulfl«A  and  Joffor,'} 


*200]  *REED  V.  MOORE.    Jan,  30. 

To  make  a  husband  liable  for  his  wife's  board  and  lodging  at  the  house  of  a  third  person, 
when  the  wife  leaves  in  consequence  of  a  dispntei  it  must  be  shewn,  either  that  his 
conduct  rendered  it  improper  for  her  to  li^e  with  him,  or  that  he  knew  where  she  was 
residing,  and  did  not  make  any  offer  to  take  her  back,  except  upon  conditions  which 
he  had  no  right  to  make. 

ASST7MPSIT  for  board  and  lodging,  furnished  to  the  defendant's  wife,  and  her 
servant,  and  a  lap-dog. 

The  claim  for  the  lap-dog  was  disallowed,  as  not  being  for  necessaries.  With 
respect  to  the  other  part  of  the  case,  it  appeared  that  the  defendant  and  his 
wife  had  quarrelled,  and  she  took  out  a  warrant  against  him  for  an  assault ;  but 
the  charge  was  abandoned,  on  a  negotiation  bein^  entered  into.  Afiberthis,  ihey 
quarrelled  again ;  and,  upon  the  wife's  attemptmg  to  leave  the  room,  for  the 
purpose  of  ^ling  for  the  landlord  to  interfere,  the  defendant  laid  hold  of  her, 
to  prevent  her;  and,  according  to  his  own  admission,  he  was  very  much  annoyed, 
and  used  more  violence  towards  her  than  he  should  otherwise  have  done.  In 
consequence  of  this,  she  left  his  house,  and  went  to  reside  at  the  house  of  die 
plaintiff.  It  appeared,  that  the  defendant  was  aware  that  his  wife  was  living  at 
the  plaintiff's  house,  but  made  no  offer  to  take  her  back,  and  was  not  wiUing  to 
receive  her,  unless  she  would  consent  to  give  up  a  certain  portion  of  the  pro- 
perty which  was  settled  upon  her. 

Mr.  Justice  J.  Pakke,  (in  summing  up),  said — ^tf  it  had  depended  on  the 
question  of  violence,  one  should  have  wished  for  some  more  evidence,  as  a  wife 
is  bound  to  live  with  her  husband,  unless  he  makes  it  improper  for  her  to  do  so. 
The  defendant  might  be  only  keeping  his  wife  from  doing  something  which  she 
had  no  right  to  do.  But  it  seems  he  made  no  offer  to  take  her  back,  except 
upon  a  condition,  that  she  should  give  up  some  of  her  property.  Now,  this  he 
had  no  right  to  do.  A  husband  is  bound  to  maintain  lus  wife,  whether  she  has 
money  or  not.  I  tiiink,  therefore,  on  these  &cts,  that  you  may  find  your  ver- 
dict for  the  plaintiff.  Verdict  for  the  plaintiff. 

Carifj  for  the  plaintiff. 

[Attorney— jE^to.] 
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COURT  OP  KING'S  BENCH. 
lyings  at  Westminster  after  BSUxry  Term,  1832. 

BEFOBB  LORD  TENTKRDEN^  C.  J. 

♦REX  V.  ELIZA  SMYTH  and  Throe  OUiew.    Feb.  1.        [*20I 

An  indictment  for  a  forcible  entry  cannot  be  supported  hj  eridence  of  a  mere  tresptss, 
but  there  must  be  proof  of  such  force,  or  at  least  such  shew  of  force,  as  is  calculated  to 
prerent  anj  resistance. 

If  a  wife,  separated  from  her  husband,  take  a  house  of  which  the  husband,  with  the  UM- 
lord's  consent,  obtains  possession : — Semble,  that  if  the  wife  come  with  others  and 
make  a  forcible  entry  into  this  house,  she  may  be  conricted  on  an  indictment  for  a 
forcible  entry,  stating  it  to  be  the  house  of  the  husband. 

If  a  married  woman  take  a  house,  in  which  a  burglary  is  committed,  the  house  most  be 
laid  as  the  house  of  the  husband,  although  she  be  living  separate  fh>m  him. 

Where  a  constable  entered  a  house  with  a  warrant  in  his  hand,  and  searched  it,  and  for 
such  entering  and  searching  was  indicted  for  a  forcible  entry : — Held,  that  his  eovinki 
might  ask  the  witnesses  for  the  prosecution  what  the  constable  said  at  the  time  as  to 
whom  he  was  searching  for. 

Where  an  indictment  is  tried  at  Xisi  Prius,  the  nisi  prius  record  does  not  shew  what 
names  were  on  the  back  of  the  indictment. 

Where  an  indictment  is  founded  on  a  written  instrument,  and  where  the  instrument  itself 
is  the  crime,  it  is  receirable  in  evidence,  although  not  stamped ;  but  where  the  indict- 
ment is  for  an  offence  distinct  from  the  instrument,  and  the  instrument  be  only  intro- 
duced collaterally,  it  cannot  be  receired  unless  it  be  properly  stamped. 

iNDiOTBtBNT  for  a  forcible  entry  into  the  house  of  William  Henry  Cannicbael 
Smyth.     Plea — General  issne. 

It  appeared  that  the  defendant  Mrs.  Smyth  was  the  wife  of  the  proeeeutor 
Mr.  Carmichael  Smyth,  and  that  she,  under  the  description  of  Mrs.  Anne  Smyth 
Carmiohael,  had,  on  the  12th  of  November,  1829,  taken  the  house  in  question 
for  her  own  residence;  and  that  Mr.  Smyth  and  *his  servant,  on  the  17th  ^20,2 
November,  had  ^ne  to  the  house  with  the  consent  of  the  landlord,  and  ^ 
obtained  possession  of  it,  a  man  named  Teresias  being  by  them  put  into  poeee^ 
sion.  It  was  also  proved,  that,  on  the  18th  of  November,  Mrs.  Smyth  came  to 
the  house  with  two  or  three  men,  and  knocked  at  the  door;  and  that,  on  being 
refused  admittance,  Mrs.  Smyth  and  one  of  the  men  got  over  the  nilings  in 
front  of  the  house ;  and  the  man,  having  broken  a  pane  of  glass,  pushed  aovn 
the  upper  sash  of  the  window  and  got  into  the  house,  and  he  having  opened  a 
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door,  Mrs.  Smyth  went  in  and  told  Teresiaa  that  he  had  better  go  ont  peaoe- 
abljy  or  they  would  put  him  out.  Teresias  then  went*out^  leaving  Mrs.  Smyth 
and  her  party  in  poesession. 

C,  FhiUipSf  for  the  defendants  Gkiddard  and  Schofield,  who  were  constables, 
applied  to  lutve  Mr.  Smyth  called  as  a  witness,  as  his  name  was  on  the  back  of 
the  indictment. 

Lord  ^Tenterden,  C.  J.  The  original  indictment  is  not  here,  and  the  nisi 
prins  record  does  not  shew  what  names  were  on  the  back  of  the  bill. 

Mr.  Smyth  was  not  called,  (a) 

Oockbum,  for  the  defendant  Mrs.  Smyth.  I  submit  that  my  client  must  be 
acquitted.  She  is  indicted  as  the  wife  of  the  person  whose  house  she  is  charged 
with  haTinff  entered.  It  is  clear,  that  no  man  could  be  indicted  for  a  forcible 
entry  into  his  own  house,  neither,  as  I  submit,  can  a  wife  be  indicted  for  a 
forcible  entry  into  the  house  of  her  husband.  Mr.  Serjeant  Hawkins  says(5) — 
*20S1  "  ^^  seems  ^clear  that  no  one  can  come  within  the  intention  thereof  (i.  e. 
J  of  the  statutes  relating  to  forcible  entry,)  by  any  force  whatsoever  done 
by  him  in  entering  into  a  tenement  whereof  he  himself  had  the  sole  and  law- 
ful possession  both  at  and  before  the  time  of  such  entry,  as  by  breaking  open 
the  door  of  his  own  dwellins-house,  or  of  a  castle  which  is  his  own  inheritance, 
bat  forcibly  detained  from  him  by  one  who  claims  the  bare  custody  of  it,  or  by 
forcibly  entering  into  the  land  in  the  possession  of  his  own  lessee  at  will."  That 
being  so,  I  submit  that  the  possession  of  the  wife  and  the  husband  is  identical, 
as  the  common  law  takes  no  notice  of  any  separate  possession  of  the  husband 
and  wife.  Indeed,  the  possession  of  one  is  not  only  Uie  possession  of  the  other, 
but  it  b  the  duty  of  the  wife  to  be  in  the  house  of  her  husband,  and  as  she  can- 
not be  a  trespasser  in  entering  the  house  of  her  husband,  she  cannnot  be  guilty 
of  this  offence,  as  it  includes  a  trespass.  Great  inconvenience  would  be  sus- 
tained if  such  indictments  as  the  present  could  be  preferred,  as  the  wife  could 
hare  no  remedy  against  her  husband  for  malicious  prosecution. 

Lord  Tbntebden,  G.  J.  If  a  married  woman  takes  a  house,  and  a  burglary 
be  committed  in  it,  it  must  be  laid  as  the  house  of  the  husband,  although  she 
be  living  separate  from  him ;  therefore,  this  house  is  properly  laid  as  the  house 
of  Mr.  Smyth.  It  was  a  mere  trespass,  I  quite  agree  with  you,  that  the  wife 
could  not  be  a  trespasser ;  but  if  she  comes  with  a  number  of  persons,  and  with 
the  strong  hand,  I  have  great  doubts,  because  it  tends  to  a  breach  of  the  peace. 
However,  you  can  have  the  advantage  of  this  point  hereafter,  if  it  should  become 


A  witness  for  the  defendant  stated,  that  the  defendant  Goddard  searched  the 
house,  havii^  a  warrant  in  his  hand,  Schofield  being  with  him. 
4^2011       *  0*  Philltps  wished  to  ask  the  witness,  whether,  at  the  time  of  the 
-'  searching,  Goddard  said  for  whom  he  searched  f 

Archboldy  for  the  prosecution.  What  Goddard  said  is  not  evidence  in  his 
own  &vour. 

Lord  Tenterden,  G.  J.  We  may  hear  what  he  said  at  the  time,  as  to  who 
he  was  searching  for.     (See  the  case  of  Rex  v,  Grutchley,  ante,  p.  133.) 

The  witness  said,  that  he  stated  that  he  was  searching  for  Mr.  Smyth. 

The  agreement  under  which  Mrs.  Smyth  had  entered  the  house  was  offered 
in  evidence.     It  was  not  stamped. 

Lord  Tenterden,  G.  J.  Where  the  indictment  is  founded  on  the  instru- 
ment, the  want  of  a  stamp  does  not  signify.  That  is,  where  the  instrument 
itself  is  the  crime ;  but  here  the  indictment  is  for  a  forcible  entry,  and  this 
instrument  is  introduced  collaterally.  I  therefore  cannot  receive  it  without  a 
stamp. 

(a)  On  the  trial  of  an  indictment  for  a  forcible  entry  under  the  statute  8  Hen.  6,  c.  9, 
and  21  Jac.  1,  c.  15,  the  party  dispossessed  is  not  a  competent  witness  for  the  prosecution. 
Bex  9.  Williams,  4  M.  &  R.  4Y1,  and  9  B.  &  C.  549. 

(&)  1  Curw.  Hawk.  6.  1,  c.  28,  s.  32,  citing  Moore,  786 ;  Ore.  Jac.  18 ;  2  Keb.  495. 
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The  amement  was  Bot  read. 

Lord  Tenterden,  C.  J.,  (in  Bumming  up.)  An  indictment  for  a  forcible 
entry  cannot  be  supported  bj  evidence  of  a  mere  trespass,  but  there  must  be 
proof  of  such  force,  or  at  least  such  a  shew  of  force,  as  is  (alcnkted  to  prevmt 
any  resistance.  In  point  of  Law,  although  Mrs.  Smyth  had  taken  tl^  hone 
separately  from  her  husband,  it  must  be  taken  to  be  his  house ;  but  still  sbe 
would  have  a  right  to  enter  the  house  of  her  husband.  However,  if  you  should 
think  that  she  came  with  violence  and  the  strong  hand,  or  at  least  such  ebevof 
force  as  to  prevent  any  resistance,  I  think,  as  at  present  advised,  that  she  woald 
be  guilty  of  this  offence,  notwithstanding  her  being  the  wife  of  the  ^party  1^205 
whose  house  this  is  alleged  to  be.  Whether  the  two  officers  went  for  j- 
the  purpose  of  increasing  the  shew  of  force,  is  for  you  to  consider  j  but  if  jou 
think  that  they  went  either  to  prevent  a  breach  of  the  peace,  or  to  take  Mr. 
Smyth  on  a  warrant,  they  must  be  acquitted.  If  you  acquit  them,  there  onlj 
remain  Mrs.  Smyth  and  one  man.    There  is  no  doubt,  that  a  great  number  of 

Ersons  being  present  does  increase  the  shew  of  force ;  but,  if  you  think  thit 
rs.  Smith  and  the  third  man  were  all  that  virere  concerned  in  getting  posseesiflD 
of  this  house,  you  will  say  whether  their  presence,  and  the  breaking  of  a  win- 
dow, is  such  a  shew  of  force  as  will  satisfy  the  present  charge.  (See  the  cue  of 
Milner  v,  Maclean,  ante,  Vol.  2,  p.  17.) 

The  jury  found  all  the  defendants— Not  Guiltj. 
Archhold,  for  the  prosecution. 

FlaU  and  C.  FhiUipSy  for  the  defendants  Goddard  and  SchofiehL 
Oockbum^  for  the  defendant  Mrs.  Smyth. 


♦REX  V.  BIRNIE,  Knt,,  HALLS,  Esq.,  and  Others.  [♦SOG 

Hagistrates  have  no  aathority  to  detain  a  person  known  to  them  till  some  other  penon 
makes  a  charge  against  him.  Before  they  detain  a  known  person,  they  should  hare  1 
charge  actually  made. 

Indictment  for  the  false  imprisonment  of,  and  for  assaulting  William  Heoi; 
Carmichael  Smyth. 

Mr.  Smyth,  being  called  as  a  witness,  said — ^'  On  the  15th  of  December, 
1830, 1  was  at  the  Bow  Street  Police  Office;  I  went  to  complain  against  God- 
dard the  officer ;  I  went  in  consequence  of  a  rule  of  the  Court  of  King's  Bench ; 
Sir  Richard  Birnie  and  Mr.  Halls  were  sitting ;  Sir  Richard  Bimie  refused  to 
hear  the  case,  and  referred  me  to  Mr.  Halls.  I  refused  to  submit  to  Mr.  Halls, 
as  the  rule  was  addressed  to  Sir  Richard  Bimie.  Mr.  Halls  dismissed  the  com- 
plaint; I  bowed,  and  was  about  te  retire,  when  Sir  Richard  Bimie  exclaimed, 
'  Stop  him,  shut  the  door,  don't  let  that  man  escape.  Where  is  the  person  that 
has  got  the  information  to  lay  against  Mr.  Smyth,  for  tampering  with  the  dae 
course  of  iustice  V  I  insisted  on  being  let  go.  A  person,  namdl  Wotton,  was 
keeping  the  door.  I  was  repeatedly  repulsed  by  him.  He  said,  *  Why  do  yon 
attempt  to  escape,  when  you  know  you  cannot  V  I  said,  because  they  wwild 
say  I  acquiesced,  and  was  not  a  prisoner.  There  was  a  long  consultation  be- 
tween the  magistrates  and  ten  or  a  dosen  officers.  Sir  Richard  said  "  This  roan 
IS  a  prisoner,  we  must  see  and  set  his  pension  stopped,  a  pretty  man  to  be  a 
pensioner,  tampering  with  the  due  course  of  justice.'  I  was  kept  a  quarter 
of  an  hour  or  twenty  minutes.  Sir  Richard  Birnie  went  out  at  the  back  door. 
I  was  sitting  down  at  the  end  of  the  office.  Mr.  Halls  called  out  Mr.  Smyth, 
repeatedly.  1 1  " '  ~ 
The  defendant, 

ttaUa  said^  <Mr.  Smyth,  I  understood  there  was  an  information  against  you  for 
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obstracdng  tho  due  course  of  jostioey  and,  as  you  weie  present,  I  considered  it 
^cQQYi  my  duty  to  detain  yon.  Now  that  *I  lukve  read  the  charge,  I  don't  think 
-I  I  shonld  he  justified  in  detaining  yon  any  longer;  yon  are  discharged/ 
I  said,  yon  may  depend  on  it,  Mr.  Hail^,  if  there  is  any  law  in  the  country,  to 
which  I  can  have  recourse  for  redress  of  this  outrage,  I  will  haye  recourse  to  it. 
Mr.  Halls  said '  I  might  do  as  I  thought  proper.' '' 

AdolphtUy  for  the  defendants,  opened,  that  the  magistrates  were  informed 
that  Ooddard,  the  officer,  had  a  complaint  to  make  against  Mr.  Smyth,  for  hay- 
ing tampered  with  the  due  course  of  Justice;  and  that,  Goddard  not  then  being' 
at  the  office,  they  detained  Mr.  Smyth  till  Goddard  was  sent  for.  And  he  con- 
tended, that,  if  the  magistrate  has  a  person  before  him,  char^  with  either 
felony  or  misdemeanor,  he  may  either  go  into  the  case  immediately,  or  detain 
the  party  to  await  his  leisure.  And  he  cited  the  case  of  Broughton  v.  Mul- 
8hoe.(a) 

Lord  Tentebden,  0.  J.  I  am  opinion,  that  the  Justices  could  not  detain  a 
person  known  to  them  till  some  other  person  should  make  a  charoe.  I  think^ 
before  they  detain  a  known  person,  they  should  haye  a  charge  made ;  therefore, 
unless  you  can  shew  that  Goddard's  charge  was  made  by  him,  and  received  by 
the  magistrates  before  Mr.  Smyth  was  stopped,  you  cannot  vary  the  case ;  and 
it  is  plain  that  yon  cannot,  as  they  evidently  detain  Mr.  Smyth  till  (Goddard 
makes  his  charge,  then  it  is  found  to  be  not  sufficient.  However,  I  will  hear 
any  eyidence  you  have  to  offer. 
^'^081       AdolphM  declined  calling  witnesses. 

-»  Lord  Tenterdbn,  C.  J.,  (in  summing  up.)  The  only  question  of 
fact  is,  whether  IVIr.  Smyth  was  detained  against  his  will ;  for  I  think  that  a 
magistrate  is  not  justified  in  detaining  a  known  person  till  a  charge  is  made. 
The  magistrate  should  have  the  charge  actually  made  before  he  detains  the 
party.  Verdict — Guilty. 

ArcJibold  for  the  prosecution. 

Adolphutf  for  the  defendants. 

[Attorneys — A.  H.  Smyth,  and  Soche  j"  P.] 


REX  V.  POPE  and  Others.     Feb,  3. 

Where  the  bankruptcy  of  a  partj  is  stated  in  an  allegationi  in  an  indictment  for  a  con- 
spiracy, the  assignment  cannot  be  received  as  evidence  in  support  of  such  allegation 
unless  it  be  proved  by  the  subscribing  witness. 

Indictment  for  a  conspiracy  to  defraud  the  Sheriff  of  Middlesex.  In  the 
iirst  count  of  the  indictment,  the  bankruptcy  of  the  defendant  Pope  was  stated 
in  a  prefaratory  allegation. 

To  prove  this  allegation,  the  proceedings  under  the  bankruptcy  were  put  in. 

Ix>id  Tentterden,  C.  J.  You  cannot  put  in  the  assignment,  without  call- 
ing the  subscribing  witness  to  prove  the  execution  of  it. 

This  was  done.  Verdict — Guilty. 

Denman,  A.  G.,  and  Bodkin,  for  the  prosecution. 

Curwood,  for  the  defendant  Pope. 

[Attorneys — WiUoughby  and  Pope."] 

(a)  Moore,  408.  This  was  an  action  for  false  imprisonment,  in  which  the  defendant 
justified,  "  for  that  the  plaintiff  being  in  the  presence  of  a  Justice  of  Peace,  and  the  justice 
not  baring  opportunity  to  examine  him,  commanded  the  defendant,  being  a  constable,  to 
take  him  into  his  custody  till  the  next  day,  which  he  did."  This  was  held  a  good  justi- 
fication, without  alleging  the  cause  that  the  justice  had  for  imprisoning  the  plaintiff,  and, 
witboot  shewing  a  warrant  in  writing,  because  it  occurred  in  the  prescuce  of  the  justice. 
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6S0  Whippy  v.  Hillabt     H.  T.  1832. 

*BEFOBS  HB.  JUSTKS  UTTLEDAUB. 

(  Who  sat  far  the  Lard  Chief  Jwtice.) 

WHIPPY  and  Another  v.  HILLARY.     Feb.  7. 

A  letter,  stating  that  an  appointment  of  funds  to  pay  a  debt,  dae  from  the  ddendaot  U 
the  plaintiff  had  been  made,  and  that  Mr.  Y.  was  one  of  the  trostees ;  bot  some  tioc 
most  elapse  before  the  trustees  would  be  in  cash ;  will  not  take  the  case  out  of  titt 
statute  of  limitations,  as  it  is  at  most  onlj  a  promise  to  pay  as  soon  as  the  trustees  art 
in  cash.  But,  semble,  that  the  creditor's  remedy  would  be  by  a  bill  in  equity  agiinst 
the  trustees. 

Ck>ODB  sold.     Pleas— (General  issae  and  the  statute  of  limitations. 

The  delivery  of  the  goods  was  admitted ;  and  to  take  the  case  out  of  the  sta- 
tote  of  limitations  the  following  letter  was  pat  in : — 

10th  Octoher,  1825. 

**  Oentlemen — ^I  have  hitherto  deferred  writing  to  yon  regarding  your  demand 
upon  me,  in  consequence  of  some  family  arrangements^  through  which  I  shonU 
be  enabled  to  discharge  your  account,  ai^d  which  were  in  progress,  not  hamg 
been  completed. 

"  1  have  now  the  satisfaction  to  inform  you,  that  an  appointment  of  sufficient 
funds  for  this  purpose  has  been  signed,  of  which  Henry  Young  Esq.,  12,  Essex- 
street,  Strand,  is  one  of  the  trustees,  to  whom  I  have  given  in  a  statement  of 
your  account,  amounting  to  98/.  8«.  6d.  It  will,  however,  be  unavoidable  that 
some  time  must  elapse  before  the  trustees  can  be  in  cash  to  make  these  pa;- 
ments ;  but  I  have  Mr.  Young's  authority  to  refer  you  to  him  for  any  foither 
information  you  may  deem  requisite  on  this  subject.  I  remain,  Oentlemen, 
your  obedient  servant,  A.  W.  Hillary.'' 

Curwoody  for  the  defendant.  This  letter  is  not  an  absolute,  but  a  oonditiooal 
promise,  and  will  not  support  the  declaration.  This  is  merely  a  promise  that 
the  money  shall  be  paid  out  of  a  particular  fund,  and  not  a  general  promise  to 
pay. 

Mr.  Justice  Ltttledale.    I  think  this  is  not  sufficient  *to  take  the  rM{\ 
case  out  of  the  statute  of  limitations ;  and  I  think  that  the  plaintifib  ^ 
ought  to  have  gone  to  Mr.  Young  for  the  money. 

For  the  defence,  Mr.  Young  was  called.  He  stated,  that  he  was  not  in  fand> 
till  about  three  months  after  the  bringing  of  the  present  action;  and  that. 
as  soon  as  he  was  so,  he  sent  to  the  plaintifis  to  offer  them  the  sum  mentioned 
in  the  letter. 

Coltman,  for  the  plaintiffs.  I  submit  that  this  acknowledgment  is  sufficieDt. 
under  the  statute  9  Oeo.  4,  c.  14.  It  is  not  necessary  that  there  should  be  a 
new  promise ;  an  acknowledgment  of  the  debt  is  sufficient.  Here  we  have  an 
absolute  acknowledgment,  and  the  law  raises  the  promise.  This  is  not  like  the 
case  of  a  bankrupt's  certificate,  because  there  the  debt  is  extinguished. 

Comyuy  on  the  same  side.  An  acknowledgment  in  writing  would  besuffieieDt. 
although  there  was  not  a  promise  of  any  kind. 

Curwood. — The  act  of  Parliament  only  requires  that  to  be  in  writing  wkich 
before  might  be  by  parol.  If  there  be  an  acknowledgment  alone,  that  ?fill  be 
enough ;  but  if  the  acknowledgment  be  coupled  with  a  condition,  you  caonot 
take  the  acknowledgment  without  the  condition;  you  must  take  the  whole 
together. 

Mr.  Justice  Littusdale.  I  am  of  opinion,  that  this  letter  is  not  sufficient 
to  take  the  case  out  of  the  statute.  If  the  acknowledgment  be  aocompaniefi 
by  a  condition,  you  must  take  the  whole  together.  In  this  letter,  the  defend- 
ant  refers  to  Mr.  Young.    At  most  it  is  only  a  promise  to  pay  when  Mr.  Young 
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is  in  fbnds ;  bot  I  Itsve  ^nai  dovbts  as  to  whether  the  plaintiffii'  only  remedy 
^111  ^  °^^  ^^  ^  '^^^  ^°  equity  against  Mr.  Toang.     I  ahall  nomniit  ^e 
-■  ^plaintiffs,  giving  leave  to  enter  a  verdict  for  the  pkintiflb. 

Nonsuit,  with  leave  to  move. 
Oampbelly  CoUman,  and  Comyriy  for  the  plain  ti&. 
CurM>ood  and  Capron,  for  the  defendant. 

[Attorneys — J,  WUer,  and  FladgaU^  Young,  j*  Jaekion,^ 

In  the  ensuing  term,  CatnpbeU  moved  to  set  aside  the  nonsuit;  but  the  Court 

Befused  a  rule. 

See  the  statute  9  Geo.  4,  c.  14,  set  forth  ante,  Vol.  3,  p.  298. 

In  the  case  of  Tanner  v.  Smart,  6B.  k  C.  603,  it  was  held  that  a  promise  to  pay  as 
soon  as  the  party  was  able  to  do  so,  wonld  not  take  a  case  out  of  the  statnte  of  limita- 
tions, without  proof  of  hli  ability. 

In  the  case  of  Haydon  v.  Williams,  4  M.  &  P.  811,  it  was  held,  that  where  a  written 
promise  to  pay  a  debt,  barred  by  the  statute  of  limitations,  has  been  lost,  parol  evidence 
may  be  giren  of  its  contents ;  but  it  seems,  both  from  this  case  and  from  that  of  Tanner 
V.  Smart,  that,  if  the  promise  be  conditional^  the  plaintiff  ought  to  declare  specially. 

See  also  the  cases  of  Robarts  v.  Robarts,  ante,  Vol.  3,  p.  296 ;  Ansell  v.  Ansell,  Id.  p.  563 ; 
Chippendale  v.  Thurston,  ante.  Vol.  4,  p.  98 ;  Smith  v.  Forty,  Id.  p.  126;  Feame  v.  Lewis, 
Id.  p.  173 ;  Cory  v.  Bretton,  Id.  p.  462;  Lang  v.  Mackenzie,  Id.  p.4  63 ;  and  Dickinson  v. 
Hatfield,  ante,  p.  46. 

As  the  following  case  is  on  the  same  subject,  we  hare  insetted  it  here. 

SiUingt  in  London^  after  HQary  Term,  1832. 

oca.  MB.  JUSTIOS  J.  PABKB. 

GIBSON  V.  BAQHOTT,  Esq.    Feb,  18. 

A  defendant  had  written  a  letter  to  T.,  to  make  a  proposition  to  the  plaintiff  respecting  a 
debt  he  owed  him ;  and  in  this  letter  he  desired  T.  to  arrange  with  the  whole  of  his 
creditors.  T.  wrote  a  letter  to  the  plaintiff,  offering  an  acceptance  for  7<.  6d  in  the 
pound  on  the  debt : — Held,  not  sufficient  to  take  the  case  out  of  the  statute  of  limita- 
tions. 

Assumpsit  for  goods  sold,  and  work  and  laboar.    Pleas — Firatf  general  Issus ;  ueand, 
*2121  ^^*°^7i  ^^*'^i  ^^®  stetnte  of  limitations.    Replication  ^denying  the  infancy,  and 
-■  alleging  that  the  cause  of  action  was  within  six  years. 

To  take  the  case  out  of  the  stetnte  of  limitotions,  a  letter  from  the  defendant  dated 
Jane  6th,  1829,  to  a  person  named  Turner,  was  put  In.  By  this  letter,  the  defendant 
desired  Mr.  Turner  to  make  a  proposition  to  Messrs.  Stultz  respecting  a  debt  from  the 
defendant  to  them,  and  then  went  on  as  follows : — "  Do  what  you  can  to  arrange  with  the 
whole  of  my  creditors,  and  you  will  much  oblige,  dear  sir,  your's  truly,  T.  Baghott.'' 

Mr.  Turner  stated,  that  the  defendant  mentioned  to  him  the  names  of  all  his  creditors, 
and  stated  that  he  owed  the  plaintiff  about  27/.  for  saddles  and  bridles  he  had  had  when 
in  the  army.  It  also  appeared  that  on  the  27th  of  June,  1829,  Mr.  Turner  wrote  to  the 
plaintiff  a  letter,  in  the  following  terms : — 

"  5,  Wrnch-street,  Ihrury-lane, 
*  June  27th,  1829. 

"Gentlemen,— I  am  directed  by  Mr.  Thos.  Baghott,  to  offer  you  7<.  ed.  in  the  pound  for 
the  amount  of  your  debt  due  from  him  to  you.  Should  you  be  inclined  to  accept  that 
8am,  Mr.  T.  Baghott  will  give  you  his  acceptence  at  three  months  for  the  amount  Your 
debt  he  states  to  be  about  272.  I  will  join  him  in  the  bill,  as  fhrther  security  for  you, 
Bhould  yon  be  inclined  to  take  it  I  shall  do  myself  the  pleasure  of  calUng  upon  you  to- 
morrow, when  I  trust  you  wiU  farour  me  with  an  answer.  I  am,  Qentlemen,  your  obedient 
bumble  serrant^  "  £dw.  £.  Turner.'' 

Addressed — "Messrs.  Gibson." 

F.  Pollock,  for  the  defendant,  submitted  that  this  was  not  enough  to  teke  the  case  out 
of  the  stetnte. 

Barttowy  for  the  plaintiff.-^Here  are  two  letters,  the  one  fVom  the  defendant,  making 
Mr.  Turner  his  agent  to  arrange  with  his  creditors ;  and  the  other  is  a  letter  from  the 
Agent  to  the  plaintiff,  acloiowledging  the  debt. 
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Mr.  JoBtice  J.  Paeki.  There  is  nothing  n^ned  bjf  the  defendoiU,  which  admowkgei  tof 
debt  dae  to  the  plaintiff. 

Barstow. — Must  not  the  two  letters  be  taken  together? 

Mr.  Justice  J.  Pabke.  I  doubt  whether  the  second  letter,  eren  if  signed  bj  the  defendut, 
wonld  be  enough  to  take  the  case  out  of  the  statute ;  but,  as  it  is  not,  I  think  I  must  noD- 
suit  the  plaintiff.  Nonsait 

*Bar$toVy  for  the  plaintiff.  .^,., 

F.  PoUock,  for  the  defendant  »•  '" 

[Attomeys-V.  B,  SmedUy  and  C.  BeU,'\ 

In  the  case  of  Heys  v.  Heseltine,  2  Camp.  604,  it  was  held,  that  an  ayerment  in  a  dedui- 
tion,  that  the  defendants  accepted  a  bill  of  exchange  according  to  the  custom  of  merchuts, 
was  supported  by  evidence,  that  the  bill  was  accepted  by  John  Wilson,  their  authorized 
agent,  the  acceptance  being  as  follows : — "  For  H.  Heseltine  and  Co.  John  Wilson."*  Sm 
also  the  cases  of  Hubert  v.  Moreau,  ante,  Vol.  2,  p.  528,  and  Booth  v.  Groyer,  ante,  Vol 
3,  p.  335,  and  the  cases  there  cited. 
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A  witness  is  not  only  not  bound  to  answer  a  question,  the  answer  to  which  voold 
criminate  him,  but  he  is  not  bound  to  answer  any  question,  the  answer  to  which  woaM 
tend  to  criminate  him.  A  witness  is,  therefore,  not  bound  to  answer  whether  he  wrote 
an  advertisement  referring  to  libellous  letters  which  the  prosecutor  had  received ;  and 
though  he  is  bound  to  answer  whether  he  knows  in  whose  handwriting  it  is,  he  ii  not 
bound  to  name  the  person,  as  it  may  be  himself. 

A  clerk  who  has  seen  numerous  letters  addressed  by  a  party  to  his  employer,  and  has 
acted  on  those  letters,  may  prove  the  handwriting  of  such  party. 

An  information  for  a  libel  stated  that  the  prosecutor  had  received  certain  anonymoos 
letters,  and  that  of  and  concerning  those  letters  the  defendant  published  a  libelloQi 
placard.  The  defendant  was  proved  to  have  caused  the  placard  to  be  published.  In 
the  placard  it  was  asked  if  the  prosecutor  had  not  received  certain  warning.  The 
prosecutor  stated  that  he  understood  that  to  refer  to  the  letters,  and  that  he  shoold  not 
have  understood  the  meaning  of  the  placard  if  he  had  not  received  the  letters :— Hdd, 
that  the  letters  might  be  read  in  evidence  as  explanatory  of  the  placard,  without  proof 
of  the  handwriting  of  them. 

Information  for  several  libels,  imputing  that  a  daughter  of  Mr.  Fane,  (vho 
was  dead  at  the  time  of  the  libels),  had  committed  adultery  with  a  gentleman 
named  Joddrell. 

Tlie^rs<  count  of  tbe  information,  after  setting  forth  the  state  of  Mr.  Fane^B 
family,  charged  that  the  defendant  wrote  and  published  five  anonymous  letters 
to  Mr.  Fane,  and  a  letter  to  Mr.  Lowndes,  and  also  a  printed  placard.  The 
second  count,  charged  him  with  printing  and  publishing  the  letter  to  Mr. 
I^wndes  only.  The  third  count  stated  the  five  anonymous  letters,  and  also 
certain  advertisements  in  newspapers,  without  charging  any  of  them  to  have 
been  either  written  or  published  bv  '*'the  defendant;  and  then  charged  ^^^ 
that  the  placard  was  written,  printed,  and  published  by  the  defendant,  of  ^ 
and  concerning  those  letters.  TYmfowrih  count  was  on  the  placard  alone;  bat 
stated  the  intent  to  be  to  vilify  Mr.  Fane.  All  the  other  counts  stated  the  intent 
to  be  to  vilify  Mr.  Fane  and  the  memory  of  his  daughter,  and  to  excite  discord 
among  the  different  members  of  his  family.     Plea — Not  guilty. 

It  was  proved,  that  the  placard  was  printed  by  the  direction  of  the  defendant; 
and  Mr.  Fane  proved  that  he  had  received  the  letters  addressed  to  him. 

A  clerk  of  the  defendant,  named  Evans,  was  called,  and  he  was  asked  if  be 
had  written  one  of  the  advertisements.  He  objected  to  answer,  because  it  might 
criminate  him. 

Lord  Tentbrdbn,  C.  J.    He  is  not  bound  to  answer. 

oir  J.  Scarlett,  (to  the  witness).     Do  you  knew  who  wrote  it? 

Lord  Tentbrden,  C.  J.    He  must  ansTrer  thut. 
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The  witness.    I  do. 

Sir  J.  Scarlett.    Name  theperson. 

Lord  Tent£RD£N,  G.  J.  ETe  is  not  bonnd  to  do  that,  because  it  may  be  bim- 
self.  Yon  can  not  only  not  compel  a  witness  to  answer  that  which  will  crimi- 
nate him,  but  that  which  tends  to  criminate  him;  and  the  reason  is  this,  that 
the  party  would  go  from  one  question  to  another,  and  though  no  question  might 
be  asked,  the  answer  of  which  would  directly  criminate  the  witness,  yet  they 
would  get  enough  from  him  whereon  to  found  a  charge  against  him. 

The  placard  was  read.  It  was  signed  *'  An  Oxfordshire  freeholder."  It  con- 
*^151  **^*^^  ^^^  following  passage: — "Were  *you  not  warned  that  your  own 
"  ^  character  was  at  stake,  by  your  continuing  to  associate  and  connect  yourself 
with  a  person  regarding  whom  such  statements  had  been  long  openly  ta&ed  of? 
Were  you  not  informed,  that  it  was  commonly  said,  that  you  knew  of  and  sanc- 
tioned his  conduct  ?  Did  you  never  have  any  specific  information  given  you,  which 
would  enable  you,  without  inflicting  the  slightest  injury  upon  any  one,  to  ascer- 
tain the  truth  of  such  reports  ?  And  were  you  not  urged,  over  and  over  again, 
in  justice  to  yourself,  not  to  credit  the  plausible  professions  of  others,  but  Xo 
inquire  and  judge  for  yourself?  Were  not  dates,  names,  and  every  particular 
furnished  you  for  that  purpose  ?" 

It  was  proposed  to  read  the  letters,  no  evidence  had  been  given  of  the  hand- 
writing; but  it  was  stated  by  Mr.  Fane,  that  he  should  not  have  understood  the 
meaning  of  the  placard  if  he  had  not  also  seen  the  letters. 

DenmaUf  A.  6.  I  am  quite  satisfied  that  your  lordship  will  not  hold  that 
the  fact,  that  the  defendant  is  the  author  of  a  placard  in  which  some  letters  are 
mentioned,  will  let  in  thode  letters  as  evidence  against  him.  The  other  side  in 
effect  say  thus : — ^Let  us  read  the  letters,  and  we  will  show  how  they  are  evi- 
dence. It  is  quite  new,  that  a  thing  should  be  received  to  show  whether  it  is 
evidence  or  not. 

Sir  J,  Scarlttt  I  will  take  the  simplest  case.  Suppose  an  indictment  against 
a  publisher  for  publishing  a  book  of  which  he  is  not  the  author,  and  that  book 
referred  to  another  book,  without  which  it  was  not  intelligible.  Could  it  be 
contended,  that  the  book  referred  to  could  not  be  read  in  evidence?  Whatever 
is  necessary  to  make  a  libel  intelligible,  the  prosecutor  is  entitled  to  read;  and 
the  publisher  would  not  be  allowed  to  say  that  he  did  not  know  it  alluded  to 
the  former  publication.  I  will  assume  that  the  present  defendant  knew  nothing 
^^o-y  of  these  ^letters,  yet,  as  the  libel  published  by  him  refers  and  alludes  to 
^  these  letters,  and  is  unintelligible  without  them,  he  cannot  be  allowed  to 
say  that  a  part  of  the  entire  malignity  of  the  libel  shall  be  kept  back  from  the 
jury,  because  he  did  not  understand  it.  Such  an  objection  as  that  can  never 
shut  out  the  evidence  against  the  publisher.  It  should  be  observed  too,  that  the 
placard  distinctly  refers  to  these  letters.  It  says,  "Were  you  not  warned?  Did 
you  never  have  specific  information  V*  And  Mr.  Fane  tells  us  that  he  received 
these  letters,  and  that  he  himself  should  not  have  understood  the  meaning  of 
the  insinuations  in  the  placard,  if  they  had  not.  Whoever  was  the  author  of  this 
placard  was  clearly  the  author  of  the  anonymous  letters)  but  even  admitting 
that  the  defendant  did  not  know  of  the  letters,  yet,  as  they  are  alluded  to  in  the 
placard,  he  cannot  prevent  their  being  read. 

Campbell,  It  has  been  frequently  decided,  that  whatever  shows  the  quality 
or  probable  consequences  of  a  libel,  ought  to  be  set  out,  and  ouffht  to  be  proved. 
In  indictments  for  seditious  libels,  where  the  libels  refer  to  public  events,  which 
give  a  quality  to  them,  those  events  are  stated  in  the  indictments,  and  proved; 
but  if  they  are  not  set  out,  they  cannot  be  proved. 

Manning.  If  this  were  an  action,  the  question  would  be  how  the  public 
would  understand  this  placard  ?  but  being  a  criminal  proceeding,  the  question 
is,  how  Mr.  Fane,  the  party  libelled,  would  understand  it.  If  in  this  libel  it 
had  been  said,  that  the  contents  of  a  certain  document  were  true,  and  that 
document  contained  a  certain  charge,  it  would  be  no  defence,  that  the  publisher 
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of  the  libel  did  not  know  the  contents  of  that  docoment;  and,  in  the  present 
caae^  there  is  an  expiess  aUnaion  to  the  letters  in  the  placard. 

Ix)rd  Tentebdsn,  C.  J.  The  correct  way  is  to  ask  Mr.  Pane,  whether  he 
considered  that  the  placard  referred  to^e  letters;  and  I  will  do  so  now.  r^.. 
Mr.  Fane,  what  did  von  understand  by  the  expressions — ''Were  jon  not  ^ 
warned  V  and,  "  Did  you  never  have  any  specific  information  given  youf* 
Mr.  Fane.  I  understood  those  passages  to  allude  to  these  letters. 
Denmanf  A.  6.  It  has  been  said  on  the  other  side,  that  if  a  bookseUer  lie 
charged  with  a  libel,  he  is  to  have  every  thing  read  in  evidence  against  \m 
which  is  alluded  to  in  the  book  that  he  has  piu>li8hed.  Now,  it  seems  to  bet 
most  dangerous  doctrine,  that  a  bookseller,  publishing  a  work  in  the  most  iooo- 
cent  language,  is  to  be  answerable  for  other  papers  of  the  contents  of  which  he 
knows  nothmg.  If  a  book,  published  by  the  defendant,  says  that  A.  B.  isgoiltT 
of  all  that  is  stated  in  another  book,  for  this  the  defendant  would  be  answenhlt 
But,  suppose  a  bookseller  to  publish  a  statement  that  A.  B.  walked  np  St 
James's  street,  could  it  be  said  that  another  paper  could  be  adduced  in  erideDeer 
in  wiiich,  walking  up  St.  James's  street  was  coupled  with  some  dreadful  offrDee. 
Actio  non  &cit  reum  sed  mens.  Mr.  CampbellhBa  instanced  the  esse  of  pahiic 
events  having  been  given  in  evidence :  those  are  admissible  because  thej  are 
known;  but  this  is  the  case  of  letters  known  only  to  the  writer  and  the  receirer; 
and  although  there  may  be  some  words  in  this  placard  which  may  refer  to  these 
letters,  or  to  something  else,  still  that  ought  not  to  let  the  prosecutor  intoglTiDg 
evidence  of  other  things  said  against  him  at  other  times,  and  not  by  the  preeeni 
defendant. 

Lord  Tenterden,  C.  J.  My  opinion  will  be  confined  to  the  pardeular  hdi 
of  this  case,  and  the  evidence  already  given.  Mr.  Fane  savs,  that  the  placard 
refers  to  the  letters,  and  would  not  be  intelligible  without  them ;  and  I  thiol, 
that  a  defendant,  who  refers  to  other  papers  in  *his  publication,  must  |.^t|} 
submit  to  have  them  read,  as  explanatory  of  such  publication ;  but  it  I-  *  ^ 
does  not  at  all  follow,  that  the  Jury  will  be  satisfied,  that  the  defendsat  va^ 
either  the  author  or  publisher  of  those  papers. 
The  letters  were  read. 

To  shew  that  the  letters  wore  of  Mr.  Slaney's  hand-writing,  a  witness,  named 
Richards,  was  called.  He  had  never  seen  Mr.  Slaney  write;  but  he  had  sees  a 
number  of  letters,  which  purported  to  have  come  from  him,  on  the  subject  of  a 
cause  in  which  he  was  engaged  on  one  side,  and  the  witness  on  the  oth^  side; 
and  the  witness  further  stated,  that  he  had  acted  upon  those  letters  in  the  coarse 
of  the  cause. 

Denman,  A.  0.  Objected  to  this  witness  being  asked  as  to  the  hand>writiog 
of  the  defendant. 

Lord  Tenterden,  C.  J.  How  do  you  prove  the  hand-writing  of  a  person 
abroad,  except  by  the  evidence  of  those  who  have  corresponded  with  him  f 

DenmaUf  A.  G.  But  there  the  letters  of  the  party,  whose  hand-writing  is  to 
be  proved,  have  been  addressed  to  the  person  who  has  been  called  to  prove  it. 

Lord  Tenterden,  C.  J.  A  clerk  comes  from  a  merchant's  counting-hona, 
and  proves  the  hand-writing  of  a  party  by  his  knowledge  of  it,  acquired  bj  hw 
seeing  the  letters  of  the  party,  which  have  been  received  at  his  master's  count- 
ing-house.    It  is  frequently  done. 

The  witness  was  examined  as  to  the  hand-writing  of  the  defendant    He  faid, 

that  they  were  written  in  a  very  disguised  hand :  but  that  he  believed  it  to  be 

that  of  the  defendant. 

*«?^®  J^ry  found  the  defendant  guilty  on  aU  the  counts  of  the  infonnatioD. 

Sir  J.  Scarlut,  OampheU,  and  Manning,  for  the  prosecution.  r«io 

I^enman,  A.  G.,  F.  Pollock,  and  FoUeU,  for  the  defendant.  •- 

[Attornejs— ^5'lf^Aerw,  and  in  person.] 
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In  the  ensuing  tenn,  an  application  was  made  for  a  new  trial,  on  affidftyitfl^ 
The  affidayita  went  to  shew  tnat  the  defendant  was  not  tJ^e  writer  of  the  letters; 
and,  at  the  suggestion  of  the  Court,  the  prosecutor  consented  that  the  yerdiot  of 
gailtj  should  be  entered  on  that  count  only,  in  jrhidi  the  defendant  was  charg^ 
with  having  publidied  the  placard. 


ARCHBOLD,  Esq.,  v,  SWEET.    F(A.  9. 

If  A.|  being  the  author  of  a  law  book,  sell  the  copyright  to  B.,  and  B.  publish  a  third  edi- 
tion of  the  work  edited  by  another,  bat  not  stated  to  be  bo,  and  which  purchasers  were 
likely  to  suppose  was  edited  by  A.,  such  edition  haying  errors  and  mistakes  in  it,  cal- 
culated to  injure  the  reputation  of  A.  as  an  author : — Held,  at  Nisi  Prius,  that,  for  thia^ 
an  action  lies  by  A.  against  B.  The  question,  whether  an  edition  purports  to  have 
been  edited  by  A.,  is  a  question  for  the  Jury ;  but  the  question,  whether  the  alleged 
errors  and  mistakes  be  so  or  not,  and  whether  they  are  such  as  are  calculated  to  iz^ure 
the  reputation  of  A.  as  an  author,  are  questions  for  the  Court. 

Cass.     The  JirMt  count  of  the  declaration  stated,  in  substance,  that,  at  the 
time  of  the  committing  of  the  grievances  in  this  and  the  next  count  mentioned| 
the  plaintiff  was  a  barrister,  and  was  the  author  of  divers  works  and  treatises, 
and,  amongst  others,  had  written  and  prepared  for  publication,  and  was  the  au- 
thor of  a  certain  book  or  work,  then  published  in  his  own  name,  being  a  Sum- 
mary of  the  Law  relative  to  Pleading  and  Evidence  in  Criminal  Cases,  with  Pre- 
cedents of  Indictments,  &c.,  which  said  book  was  greatly  esteemed  and  approved 
of,  by  which  the  plaintiff  had  deservedly  acquired  sreat  gains  in  his  profession, 
and  as  such  author.    That  the  plaintiff  had  prepared  a  second  edition  of  the  last- 
mentioned  book  or  work,  and  sold  the  same,  and  also  the  copyright,  to  the  de- 
fendant and  one  B.  Pheney,  in  his  lifetime,  now  deceased;  that  the  second 
4^201   *^i^ion  was  published;  and  that' the  defendant,  contriving,  &c.,  ''wronff- 
-1   fully  and  unjustly,  and  without  the  leave  or  license,  and  against  the  will 
of  the  said  plaintiff,  printed  and  published,  and  caused  and  procured  to  be  printed 
and  published,  a  certain  edition,  being  the  third  edition,  as  and  for,  and  purport- 
ing to  be  a  third  edition,  prepared  for  publication  by  the  said  plaintiff,  of  the 
said  book  or  work,  being  a  <  Summary  of  the  Law  relative  to  Pleading  and 
Evidence  in  Criminal  Cases,  with  Precedents  of  Indictments,  and  the  Evidence 
neceasary  to  support  them ;'  in  which  said  third  edition,  so  printed  and  pub- 
lished by  the  said  defendant  as  aforesaid,  there  were  and  are  divers  and  very 
many  gross  errors,  and  blunders,  and  mistakes,  and  bad,  incorrect,  and  in- 
formal precedents,  and  which  were  not  contained. in  the  previous  editions  of 
the  book  or  work;''   and,  that  the  plaintiff  did  not  prepare  the  said  third 
edition  of  the  last-mentioned  book  or  work  for  publication.     The  second  count 
was  similar  to  the  first,  except  that  it  did  not  mention  the  second  edition.    The 
third  count  stated,  that  the  defendant,  wrongfully,  and  without  the  license  of 
the  plaintiff,  published  a  certain  edition  of  the  work,  {stating  the  title  of  it,)  in 
the  plaintiff's  name ;  and  in  which  edition  there  were  many  gross  errors,  blun- 
ders, and  mistakes,  and  bad,  incorrect,  and  informal  precedents,  and  such  as  are 
not  warranted  by  law.  The  fourth  count  stated,  that  the  defendant  caused  the  third 
edition  to  be  edited  and  prepared  for  publication  ^'  by  some  person  who  was  grossly 
ignorant  of  criminal  law ;"  and  that  the  defendant  '^  well  knew  that  such  person 
Had  introduced  into  the  said  third  edition,  so  edited  and  prepared  for  publication 
as  last  aforesaid,  divers  and  very  many  gross  errors,  blunders,  and  mistakes,  and 
bad  and  informal  precedents,  and  such  as  are  not  warranted  by  law ;"  yet,  that  the 
defendant,  ftirther  contriving  &o.,  ^*  wrongfully  and  unjustly  published,  and  caused 
and  procured  the  same  to  be  published,  m  the  name  of  the  said  plaintiff,  and  aa 
if  he,  the  said  plaintiff,  had  edited  and  prepared  the  same  for  publication ; 
*2211  ^^^^^^^  ^^^  ^^^  plaintiff  did  not  edite  the  said  last-mentioned  third 
J  edition  or  prepare  the  same  for  publication."    The  fifth  count  stated,  that 


-k.   i 


536  Abchbold  v.  Sweet.    H.  T.  1832.  [221 

the  defendant  caused  a  book,  purporting  to  be  the  third  edition  of  the  work, 
(ttating  the  Htle^)  to  be  edited  and  prepared  for  pablication  bj  some  person  iriio 
was  grossly  ignorant  of  criminal  law ;  and  that  the  defendant  published  it  as  a 
work  written  and  edited  by  tha  plaintiff;  "  and  although  the  said  defendant 
shortly  after  the  said  last-menuoned  book  or  work  had  been  so  published  as 
aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at  Westminster  aforesaid,  in  tlie 
county  aforesaid,  well  knew  that  the  said  person  had  introduced  into  Uie  sud 
last-mentioned  book  or  work  divers  and  very  many  gross  errors,  blunderi,  and 
mistakes,  and  bad  and  informal  precedents,  and  such  a«  are  not  warranted  bj 
law;  yet  the  said  defendant,  furtner  contriying  &c.,  wrongfully  and  unjustly 
continued  to  publish  the  last-mentioned  book  or  work,  and  to  sell  and  dispose  of 
the  same,  as  and  for  a  book  or  work  written  and  prepared  for  publication  by  the 
said  plaintiff,  and  as  having  been  prepared  for  publication  and  edited  by  tbesaid 
plaintiff;  whereas,  he,  the  said  plaintiff,  did  not  edite  the  said  last-mentioned 
book  or  w6rk,  or  prepare  the  same  for  publication,  to  wit,  at  Westminster  afore- 
said, in  the  county  aforesaid :"  By  means  whereof  several  members  of  the  legal 
{rofession,  and  other  worthy  subjects  of  this  realm,  not  knowing  the  contraiy, 
elieved  the  plaintiff  to  have  been  the  author  of  this  edition,  and  to  have  pre- 
pared it  for  publication,  '^  and  to  have  made  and  committed  the  Bereral  gn« 
errors,  blunders,  and  mistakes  hereinbefore  mentioned,  and  to  have  written  and 
drawn  the  several  bad  and  informal  precedents  hereinbefore  mentioned  ;''  and  that 
the  plaintiff  had  been,  by  means  of  the  premises,  greatly  injured  in  his  reputa- 
tion, as  such  barrister  and  such  author  as  aforesaid.     Plea — Not  guilty. 

Campbell,  for  the  plaintiff,  opened,  that  the  plaintiff  was  *the  author  ^^^-j^^ 
of  several  works ;  and  that,  after  having  edited  two  editions  of  the  work  ■•  "^ 
in  question,  the  plaintiff  had  sold  the  copyright  of  it  to  the  defendant  and  3ir. 
Pheney;  and  that  it  was  then  understood,  that  the  future  editions  of  this  wo^ 
should  be  prepared  by  the  plaintiff.  However,  Mr.  Pheney  having  died,  the 
defendant  had  published  a  third  edition  not  edited  by  the  plaintiff,  with  the 
following  title  page : — "  A  Summary  of  the  Law  relative  to  Pleading  and  En- 
dence  in  Criminal  Cases,  with  Precedents  of  Indictments,  &c.,  and  the  Evidence 
necessary  to  support  them.  By  J.  F.  Archbold,  Esq.,  Barrister  at  Law.  Third 
Edition,  with  very  considerable  Additions,  including  Lord  Lansdowne's  Aet. 
&c."  The  title  page  of  the  Second  Edition,  which  was  edited  by  Mr.  Archbold, 
was  as  follows :  *^  A  Summary  of  the  Law  relative  to  Pleading  and  Evidence  in 
Criminal  Cases,  with  Precedents  of  Indictments,  &c.,  and  the  Evidence  neces- 
sary to  support  them.  Second  Edition,  with  considerable  Additions  and  Alter- 
ations. By  John  Frederick  Archbold,  Esq."  &c.  If  a  person  (not  being  tht 
author)  edite  a  work,  he  ought  to  put  his  name  to  it,  that  the  public  naigbt 
know  who  was  responsible.  Indeed,  editors  sometimes  put  their  alterations 
within  brackets,  to  shew  what  part  was  theirs  and  what  part  was  the  work  of 
the  original  author;  but  here  there  was  not  the  slightest  intimation  that  thi^ 
edition  was  not  prepared  by  Mr.  Archbold.  The  address  to  the  reader  con- 
tained in  the  second  edition  was  signed  J.  F.  A.,  and  dated  Symond's  Inn, 
which  was  not  the  case  with  the  address  of  the  third ;  but  still  no  purchaser 
would  look  to  that :  and  what  the  plaintiff  had  to  complain  of  was,  that  this 
edition  was  prepared  in  a  slovenly,  ignorant,  manner.  For  example,  at  page 
288  of  the  third  edition,  in  treating  of  carnally  knowing  and  abusing  a  female 
above  ten  and  under  twelve,  it  was  stated,  that  it  is  immaterial  whether  the  act 
was  done  with  or  without  the  consent  of  the  female.  This  was  a  blandw— 
with  consent,  it  is  a  misdemeanor ;  against  consent,  it  is  a  rape.  So,  at  page 
156,  in  stating  the  evidence  necessary  to  support  an  indictment  for  break-  r^ySZ 
ing  into  a  church,  it  is  stated  that  the  prosecutor  must  prove  either  a  *■ 
breaking  in  or  a  breaking  out,  thns  statiiig  that  evidence  of  breaking  atU  would 
support  an  indictment  for  breaking  in.  There  were  a  great  many  more  errors ; 
however,  the  great  question  would  be^  whether  this  edition  purported  to  have 
been  edited  by  the  plaintiff. 
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Mr.  M'DowbU  proved  that  he  had  been  employed  by  the  defendant  to  print 
the  third  edition,  and  that  it  was  not  edited  by  the  phuntifF. 

Mr.  Heaton,  Uie  barrister,  was  called  to  point  out  the  errors  in  the  third 
edition. 

Lord  Tentebden,  C.  J. — If  Mr.  Heaton  will  point  out  the  passages  alleged 
to  be  erroneons,  I  will  tell  the  Jury  whether  they  are  so  or  not. 

Mr.  Heaton  pointed  out  five  different  passages. 

Sir  «/.  Scarlett,  for  the  defendant. — ^I  submit  that  the  plaintiff  must  be  non- 
suited. The  defendant  and  another  have  purchased  the  copyright,  and  have 
published  a  third  edition  of  the  work,  as  they  were  perfectly  at  liberty  to  do.  I 
submit,  that  this  action  cannot  be  maintained  without  evidence  of  express 
malice.  K  the  bookseller  employs  an  editor  who  does  as  well  as  he  can,  can 
any  action  lie  ?  Every  count  in  the  declaration  states  this  to  have  been  done 
wrongfully  and  injuriously;  and  I  submit,  that,  to  support  this  action,  there 
must  be  positive  evidence  of  express  malice. 

CampbfUf  for  the  plaintiff.  It  has  been  held,  that  any  untrue  assertion  to 
the  injury  of  another  is  actionable.  A  person  without  fraud  assumed  to  have 
authority  to  accept  a  bill,  he  really  having  no  authority ;  and  as  he  accepted  per 
proc.  a  remote  indorsee  took  the  bill  on  the  credit  of  the  supposed  acceptor. 
i^nA^  ^^^  indorsee  sued  the  acceptor  *and  was  nonsuited ;  but  after  that  he 
•I  sued  the  supposed  procurator,  the  declaration  alleging  malice  and  fraud ; 
and  he  recovered,  although  the  Jury  negatived  both  the  malice  and  the  fraud ; 
and  the  Court  kid  down,  that  where  there  is  an  untrue  assertion  and  a  damage, 
an  action  lies.  It  will  be  for  the  Jury  to  sav  here  whether  the  defendant  has 
not  published  this  as  an  edition  prepared  by  the  plaintiff. 

FoUettf  on  the  same  side. — ^The  defendant  publishes  a  book  as  the  plaintiff's, 
which  is  not  so,  to  the  plaintiff's  damage.     Surely,  for  that  an  action  lies. 

Sir  J,  Scarlett, — ^The  proprietors  of  the  copyright  have  the  greatest  possible 
interest  to  make  the  best  of  the  work.  I  do  not  say,  that  if  there  was  express 
malice,  an  action  might  not  be  maintainable.  But  the  question  is,  whether  the 
non-insertion  of  the  name  of  the  editor  after  the  words  '<  Third  Edition," 
which  words  follow  the  name  of  Mr.  Archbold,  will  make  the  defendants  liable 
ID  this  action. 

Lord  Tenterden,  C.  J.  You  shall  have  leave  to  move.  The  class  of  cases 
most  like  the  present  are  those  of  the  perfumers  and  fish-sauce  makers,  where 
one  has  sold  an  article  made  by  himself,  professing  that  it  was  of  the  manufac- 
ture of  the  pUiintiff.  The  first  case  of  the  kind  was  that  of  a  perfumer. 
There,  the  injury  was  the  deteriorating  the  credit  of  the  plaintiff's  commodity; 
and  here,  it  is  the  injury  to  the  reputation  of  an  author.  I  am  not  prepared  to 
say  that  an  action  will  not  lie. 

Sir  J.  Scarlett.    Without  evidence,  does  your  Lordship  think  that  the  third 
edition  does  not  shew  sufficiently  that  it  was  not  by  Mr.  Archbold. 
^251       ^^^  Tenderden,  0.  J.     I  have  no  doubt  about  that.     Taking  up 
-*  this  title  page  and  reading  it,  I  should  certainly  ^eel  satisfied  that  the 
third  edition  was  by  Mr.  Archbold. 

Mr.  Heaton  pointed  out  fourteen  more  errors ;  and  in  his  cross-examination 
he  sud,  that,  at  page  163  of  the  second  edition,  it  was  stated,  that,  in  Story's 
case,  assuming  the  name  of  another  to  whom  money  was  required  to  be  paid  by 
a  genuine  instrument  was  not  within  the  statutes  then  in  force  relating  to  &]se 
pretences.  He  also  stated  that  the  Jury  Act,  6  Geo.  4,  c.  50,  was  not  men- 
tioned in  that  edition ;  and  that  the  indictment  for  riot  and  assault,  at  page  332 
of  that  edition,  did  not  conclude  in  terrorem  pbpuli ;  but  he  stated,  in  re-exami- 
nation, that  those  particulars  in  the  third  edition  were  left  exactly  the  same  as 
they  had  been  in  the  second. 

On  the  part  of  the  defendant,  the  gentleman  who  edited  the  third  edition  was 
called,  he  stated,  that  the  defendant  applied  to  him  to  have  his  name  put  in  the 
title  page  as  editor,  but  that  he  refused.    He  also  stated^  that  he  was  of  nearly 
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fourteen  jmnt  sttiuiiiig  at  ike  hn,  and  had  piwioiuly  edited  another  woik  for 
the  defendant. 

Mr.  Phenejy  jnnr.  (the  son  of  Mr.  Vheney  who  had  joined  the  deflmdnt  in 
the  purchase  of  the  copyright)  stated,  that  he  had  appUed  to  the  plaintiff  to 
edite  the  third  edition,  and  that  the  plaintiff  said  he  woald  not  edite  it  agiin  u 
long  as  the  defendant  had  anything  to  do  with  it  He  also  stated  that  the  pkiii- 
tiff  had  published  a  work  founded  on  Mr.  Peel's  Aots  six  months  before  the 
third  edition  appeared,  but  that  the  Lord  Ohanoellor  would  not  grant  an  injimo- 
tion  to  restrain  that  publication.  '*< 

Eyidence  was  pyea  by  seyeral  law-booksdlers  that  they,  from  seemg  the 
address  and  the  title  page  of  the  third  edition,  should  have  considered  th^  the 
edition  was  not  pr^Mtrem  bv  the  plaintiff;  and  it  was  stated  by  the  son  of  the 
defendant,  that  he  informed  all  the  persons  who  bought  it  of  him,  that  it  vu 
not  edited  by  Mr.  Archbold. 

*Lord  TSNTERDEN,  0.  J.  (m  summing  vp), — ^The  question  for  yonr  p^^g 
consideration  is,  whether  a  person  buying  this  book  would  suppose  that  ^  *' 
it  was  edited  by  the  plaintiff.  The  treatises  prepared  by  the  plaintiff  bad 
obtained  a  good  reputation,  but,  as  the  defendant  IumI  bought  the  copyright  of 
this  work,  he  had  a  right  to  publish  a  third  edition ;  however,  this  thud  editioo 
has  many  errors  and  mistakes,  probably  occasioned  by  negligence  and  haste. 
On  the  part  of  the  defendant,  it  is  contended,  that  this  edition  does  not  profess 
to  be  edited  by  the  plaintiff.  In  point  of  law,  I  have  told  you  that  there  arc 
many  errors  kdA  mistakes  in  it ;  and  the  plaintiff  says  thi^  his  credit  as  an 
author  will  be  injured  by  these  mistakes.  The  defendant,  to  shew  that  it  does 
not  profess  to  be  of  the  plaintiff's  editing,  has  called  several  kw-bookseUerB, 
who  say,  that,  looking  at  the  title  page  and  address,  they  should  know  that  it 
was  not  prepared  by  him.  However,  it  is  not  quite  consistent  with  that,  that 
one  of  the  witnesses  should  have  informed  the  purchasers  that  it  was  not  edited 
by  the  plaintiff.  I  must  say,  that,  looking  at  the  title  page  alone,  I  should  not 
have  been  struck  by  the  change  in  the  placing  of  the  name ;  perhaps,  lookiDg 
at  the  addresses  also,  I  should  have  come  to  the  same  conclusion  that  the  bo<^- 
sellers  do.  It  appears  that  the  plaintiff  had  sold  the  copyright  to  the  defeadapt, 
and  a  copyright  is  worth  nothing  unless  future  editions  are  to  be  published  with 
the  alterations  made  in  tiie  law  by  Acts  of  Parliament,  and  also  with  the  more 
recent  decisions,  if  the  work  be  a  law. book,  and  with  the  recent  discoveries,  if 
the  work  be  on  any  other  science.  1  think  that  the  defendant  had  a  fiur  right 
to  expect  that  the  plaintiff  would  have  edited  the  future  editions ;  but,  for  what 
reason  we  know  not,  he  has  refused  to  do  so ;  which  clearly  authmiied  the 
defendant  to  have  another  edition  prepared  by  some  one  else;  indeed,  anotba 
complaint  against  the  plaintiff  has  been,  that  he  himself  has  published  the  new 
acts  with  comments ;  however,  that  could  be  no  infringement  of  this  copyright, 
as  it  related  *to  matter  which  took  place  subsequently  to  the  sale  of  the  r^y 
copyright  The  question  of  hci  is  this,  whether  the  third  edition  would  ■- 
be  understood  by  those  who  bought  it  to  be  the  work  of  the  pkintiff;  for,  if  so, 
I  think  the  errors  are  such  as  would  be  injurious  to  the  plaintiff's  reputation. 
If  you  are  of  opinion  that  the  third  edition  would  be  understood  by  those  who 
bought  it  to  have  been  prepared  by  the  plaintiff,  the  pUuntiff  is  entitled  to  a 
ver£ct;  but  if  you  are  of  opinion  that  persons  usmg  reasonable  care  would 
think  that  this  third  edition  was  not  prepared  by  the  plamtiff,  your  verdict  sboold 
be  for  the  defendant.  Verdict  for  the  plaintiff.-^Damages  5^,  with 

leave  to  move  to  enter  a  nonBmt(a) 

J.  WiUianu,    There  is  no  evidence  that  any  person  was  actually  misled. 

CampheU  and  FoUett,  for  the  plaintiff. 

Sir  «/.  Scarlett^  J,  W%U\am$j  and  Lee^  for  the  defendant. 

[Attorneys — Leigh  and  J.  AUen,'\ 
(a)  No  motion  was  made. 
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^WIATHERBY  and  AhoOi^  «.  BANHAM.    i^.  10. 


A.,  a  pnbHsber,  h«d  A>r  some  jean  SQpjdied  a  periodical  work  to  W.  as  fast  as  the  aum- 
bera  came  ant.  W.  died^  and  A.,  not  Icaowing  of  his  death,  continued  sending  the 
nujDQbera  of  the  work  hy  the  stage  coach,  addressed  to  W.  These  numbers  were  re- 
ceived by  B.,  who  had  succeeded  to  the  property  of  W.,  and  there  was  no  evidence  that 
B.  had  ever  offered  to  return  them :— Held,  tiiat  A.  might  maintaia  an  action  for  goods 
sold  and  delivered  against  B.,  though  at  the  time  of  the  deliveries  A.  was  not  aware  of 
tbadeatChorW. 

ABStTMPSiT  for  goadd  sold  and  delivered.  Plea^-^JF^rft,  general  i«me.  Second^ 
the  statute  of  limitationa.  Replioatioii,  a  writ  sued  out  in  the  year  1880. 
Bejoindcr,  no  cause  of  action  within  six  jears  of  that  time. 

It  appeared  that  the  plaintiffs  were  the  pabtishers  of  the  Baeing  Calendar ; 
and  that  they  had  for  some  years  supplied  a  copy  of  that  work,  as  fast  as  the 
numbers  came  out,  to  Mr.  Weetbrook,  who  had  resided  at  Maidenhead.  Mr. 
Westbrook  died  in  the  year  1820,  when  the  defendant,  who  had  kept  an  inn  at 
Maidenhead,  succeeded  to  the  property  of  Mr.  Westbrook,  and  went  to  live  in 
his  house.  Thd  pLaintifb,  not  knowing  of  Mr.  Westbrook's  death,  continued  to 
send  the  Baeing  Calendar,  by  the  stage  coach,  directed  to  him ;  and  a  servant 
of  the  defendant  proved  them  to  have  been  received  by  the  defendant;  and  no 
evidence  was  given  that  the  defendant  had  ever  offered  to  return  them.  This 
action  was  brought  to  recover  the  price  of  the  Racing  Calendars  of  1825  and 
1826. 

Tai/ourd,  for  the  defendant.  I  submit,  that  there  was  never  any  contract 
between  these  plaintiff  and  the  pres^it  defendant ;  indeed,  it  appears,  that  they 
did  not  know  him.     This  form  of  action,  therefore,  cannot  be  supported. 

Lord  TfiNTEBDEN,  C.  J.  If  the  defendant  receive  the  books,  and  use  them, 
I  diink  that  the  action  is  maintainable.  These  books  come  addressed  to  the 
deceased  gentleman,  whose  estate  has  come  to  the  defendant,  and  he  keeps  the 
books.     I  think  that  the  defendant  is  clearly  liable  in  this  form  of  action. 

Verdict  for  the  plaintiff. 

jP.  PoSock  and  B.  Andrews,  for  the  plaintifis. 

Tcd/ourd  and  Jeffreys  WiUiams,  for  the  defendant. 

[Attorneys— ^atmofMb*  and /.  WiUi^iM.}    . 


Adjourned  Sittings  at  Qmldhall,  after  BUary  Ikrm,  1832. 

BSFO&B  MR.  JUSTICE  J.  PARKI. 

( Who  sat /or  the  Lord  Chief  JusHee.) 

♦229]  *WAKD  V.  BIRD.    Feb.  18. 

A.,  being  a  creditor  of  B.,  had  executed  a  composition  deed,  in  which  it  was  stipulated 
that  the  debt  should  be  paid  at  6«.  in  the  pound,  by  promissory  notes.  After  executing 
this  deed,  A.  obtained  payment  from  B.  in  full : — Held,  that  B.  could  not  recover  back 
the  difference  between  the  full  -  amount  and  6«.  in  the  pound,  without  proving  that  the 
eompbsition  notes  had  been  paid,  or  giving  some  evidence  that  would  be  equivalent  to 
such  proof. 

MoNrr  had  and  ifeceiTed.    Plea — General  issne. 

It  was  opened  by  Comynj  for  the  plaintiff,  that,  in  tbe  year  1826,  the  plain- 
tiff had  oomponnded  with  his  creditors^  and  that  the  defendant  had  refused  to 
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sign  the  compositioii  deed,  unless  he  was  paid  in  foil ;  and  that  he  was  paid  18/., 
being  the  full  amount  of  his  debt,  instead  of  6s.  in  the  poand,  the  amount  of 
composition  specified  in  the  deed :  and  he  cited  Turner  v,  Hoole.(a) 

The  composition  deed,  executed  by  the  defendant,  as  a  creditor  for  18/.,  and 
by  other  creditors  for  other  sums,  was  put  in.  By  it,  the  plaintiff  stipdatod  to 
pay  a  composition  of  6s.  in  the  pound,  for  which  he  was  to  give  promissoiy 
notes.  It  was  also  proved,  that  18/.,  had  been  subsequently  paid  to  the  defen- 
dant. 

Mr.  Justice  J.  Pabke.  You  do  not  prove  that  the  notes  were  given  under 
the  composition  deed. 

*Camyn.    This  defendant  did  not  stand  on  his  legal  rights;  but  he  ^^o^a 
signs  the  deed,  and  holds  out  to  the  other  creditors  that  he  is  taking  the  ^ 
same  rate  as  they  do. 

Mr.  Justice  J.  Pabke.  You  have  not  proved  that  yon  have  performed  yoor 
part  of  the  agreement  respecting  the  composition. 

Comyn,  I  submit,  that,  as  it  is  proved  that  the  defendant  received  20i.  in 
the  pound,  it  is  unnecessary  to  prove  the  composition  notes. 

Mr.  Justice  J.  Pabke.  I  think,  that  you  ought  to  prove  that  the  composi- 
tion notes  were  paid,  or  give  some  evidence  that  is  equivalent. 

Nonsuit. 

Comyn^  for  the  plaintiff. 

CampUQ,  for  the  defendant. 

[Attorneys — Lhyd  and  Eodgton  j*  ^.] 


BEFOBB  LOBD  TENTEBDEN,  C.  J. 


JKi?x  AiiBY  and  Another,  Assignees  of  PENNINGTON,  an  Insolvent,  r. 
ROBmSON.     Feb,2Q. 

In  an  action  bj  the  assignee  of  an  insolyent,  it  is  necessary  to  prove  the  proTisionsl  ss- 
signment,  althongh,  by  the  Insolvent  Debtors'  Act,  7  Gko.  4,  c.  57,  it  mast  be  executed 
at  the  time  of  signing  the  petition,  on  which  the  a^'udication  of  the  Insolrent  Debtors' 
Court  (which  is  a  court  of  record)  is  founded. 

Case.  The  deolaration  stated,  that  the  insolvent  had  delivered  a  mare  to  the 
defendant  to  be  sold  for  the  best  price  that  could  be  ffotten ;  but  that  the  defeo- 
dant  not  regarding  hb  duty,  sold  the  mare  for  much  less  than  the  best  price 
that  could  be  gotten.  There  were  also  two  ^counts  in  trover.  In  one  of  ^^l 
them  the  conversion  was  alleged  to  have  accrued  before  the  insolvencv,  ^ 
and  in  the  other  to  have  accrued  after  the  insolvency.     Plea — General  issue. 

To  prove  the  title  of  the  plaintiffs  as  assignees,  the  adjudication  in  the  Insol- 
vent Debtors'  Court,  and  the  order  for  the  insolvent's  discharge,  were  proved, 
and  also  the  assignment  from  the  provisional  assignee  to  the  pkintifib ;  bat  no 
evidence  was  given  of  the  provisional  assignment  from  the  insolvent  to  the  pro- 
visional assignee. 

Sir  J,  Scarlett  and  NxchoUy  for  the  defendant,  contended,  that  the  provisional 
assignment  ought  to  be  proved. 

(a)  D.  k  R.  N.  P.  G.  27.  There  the  defendant,  after  he  had  signed  a  composition  deed 
in  favour  of  his  debtor,  the  plainti£f,  induced  the  latter  to  give  him  bills  of  exchange  for 
the  full  amount  of  the  debt,  dated  on  the  day  before  the  composition  deed  bore  date;  sod 
after  receiving  one  instalment,  sued  the  plaintiff  on  the  bills,  and  recovered  the  amoant, 
minus  the  instalment  paid ;  and  it  was  held,  that  the  plaintiff  might  maintain  an  action 
for  money  had  and  received  against  the  defendant,  to  recover  the  difference  between  tlie 
amount  of  the  composition  and  the  full  amoant  of  the  debt. 
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Tancred  and  Cooke,  for  the  plaintiffs.  The  Insolvent  Debtors'  Conrt  is  a 
court  of  record,  and  the  due  execution  of  the  provisional  assignment  is  a  neces- 
sary step  before  the  adjudication,  as,  by  the  Insolvent  Act,  the  provisional  as- 
agnment  is  to  be  executed  at  the  time  of  subscribing  the  petition  ;(a)  it  is, 
*'2^'>1  ^^^^"^^^^y  °^  ™^^  necessary  to  prove  '''that  than  it  would  be  to  prove  the 
"^  issuing  of  a  writ  to  support  the  proof  of  a  judgment.  Your  Lordship 
will,  as  this  is  a  Court  of  record,  presume  that  the  preliminary  proceedings  have 
been  duly  had. 

ino^Q-i       Lord  Tenterden,  C.  J.     That  would  be  a  receipt  *for  curing  every 
'    -I  thing.     I  think  the  plaintiff  must  be  called.  Nonsuit. 

Tancred  and  Cooke,  for  the  plaintiff. 

Sir  J.  Scarlett  and  NtchoU,  for  the  defendant. 

[Attorneys — 0.  Price  and  L.  JVbrton.] 


TIDMAS  V.  LEES.    Feb.  20. 
On  a  trial  at  Nisi  Prius,  eridence  that  the  canse  was  originally  commenced  in  the  Palace 

(a)  By  the  11th  sect,  of  the  1  G.  4,  c.  57,  it  is  enacted,  "  That  snch  prisoner  shall,  at 
the  time  of  subscribing  the  said  petition,  duly  execute  a  convejance  and  assignment  to 
the  proTisional  assignee  of  the  said  Court,  in  such  form  as  is  to  this  act  annexed,  of  all 
the  estate,  right,  title,  interest,  and  trust  of  such  prisoner,  in  and  to  all  the  real  and  per- 
sonal estate  and  effects  of  snch  prisoner,  both  within  this  realm  and  abroad,  except  the 
wearing  apparel,  bedding,  and  other  snch  necessaries  of  such  person,  and  his  or  her 
family,  and  the  working  tools  and  implements  of  snch  prisoner,  not  exceeding  in  the 
whole  the  value  of  20^,  and  of  all  future  estate,  right,  title,  interest,  and  trust  of  snch 
prisoner,  in  or  to  any  real  and  personal  estate  and  effects  ivithin  this  realm  or  abroad, 
which  snch  prisoner  may  purchase,  or  which  may  revert,  descend,  be  devised  or  be- 
qneathed,  or  come  to  him  or  her,  before  he  or  she  shall  become  entitled  to  his  or  her  final 
discharge  in  pursuance  of  this  act,  according  to  the  adjudication  made  in  that  behalf;  or 
Id  case  such  prisoner  shall  obtain  his  or  her  discharge  from  custody  without  adjudication 
being  made  in  the  matter  of  his  or  her  petition,  then  before  snch  prisoner  shall  be  at  large 
ftnd  out  of  custody,  and  of  all  debts  due  or  growing  due  to  such  prisoner,  or  to  be  due  to 
iiim  or  her  before  such  discharge  as  aforesaid ;  which  conveyance  and  assignment,  so 
executed  as  aforesaid,  in  form  aforesaid,  shall  vest  all  the  real  and  personal  estate  and 
effects  of  snch  prisoner,  and  all  such  future  real  and  personal  estate  and  effects  as  afore- 
!$aid,  of  every  nature  and  kind  whatsoever,  and  all  such  debts  as  aforesaid,  in  the  said 
provisional  assignee ;  and  the  same  shall  be  made  subject  to  a  proviso,  that,  in  case  the 
I)etltion  of  any  such  prisoner  shall  be  dismissed  by  the  said  Court,  such  conveyance  and 
iissignment  shall,  from  and  after  such  dismission,  be  null  and  void  to  all  intents  and  pur- 
poses ;  and  the  said  Court  is  hereby  empowered  to  dismiss  any  such  petition  in  the  matter 
whereof  a  final  adjudication  shall  not  have  been  made  in  pursuance  of  this  act,  at  any 
time  when  it  shall  seem  fit  to  the  said  Court  to  dismiss  the  same :  provided  always,  that 
where  in  any  case,  by  leave  of  the  said  Court,  any  amendment  shall  be  made  in  any  such 
petition,  or  an  amended  petition  shall  be  filed  as  of  the  date  of  the  original  petition,  which 
the  said  Court  is  hereby  empowered  to  do  and  authorize  without  dismissing  such  original 
petition,  the  assignment  and  conveyance  executed  in  such  case  shall  not  thereby  be 
affected,  but  shall  stand  good  to  all  intents  and  purposes,  notwithstanding  snch  amend- 
ment or  amended  petition  so  filed  as  aforesaid." 

With  respect  to  the  execution  of  assignments  by  assignees,  it  is  enacted,  by  the  2d  sec- 
tion of  the  statute  2  Will.  4,  c.  44,  <*  That  from  and  after  the  passing  of  this  act,  the  said 
assignees  shall  not  be  required  to  execute  such  counterpart  as  aforesaid,  but  that  in  lieu 
thereof  the  said  provisional  assignee  shall  execute  every  such  conveyance  and  assigptiment 
as  aforesaid  in  duplicate,  and  that  one  part  of  such  conveyance  and  assignment  so  exe- 
cuted by  snch  provisional  assignee  shall  be  filed  of  record  in  the  said  Conrt ;  and  that  a 
copy  of  any  such  record  so  made  and  so  purporting  to  be  certified  and  sealed  as  by  the 
said  first-recited  act  Is  directed  for  eridence  of  the  records  therein  mentioned  in  that 
behalf,  shall  be  recognised  and  received  as  sufficient  evidence  of  such  conveyance  and 
assignment  so  to  be  executed  as  aforesaid,  and  of  title  nnder  the  same,  as  fully  and  effec- 
tually  in  every  respect  as  the  said  records  are  required  to  be  recognised  and  received  by 
the  provisions  of  the  said  first-recited  act,  to  all  intents  and  purposes." 


542  LowBT  V.  GuiLDrosD.    £.  T.  1832.  [233 

Gout,  and  tliat  the  defbndaiit  I«t  judgment  go  by  defaalt  m  fliat  Court,  «Bd  afterwuds 
remored  the  cause  bjr  habeas  corpus,  is  admissible. 

Work  and  labour.    Plea — Gkneral  issue. 

On  tbe  part  of  the  plaintiff,  it  was  nroposed  to  show  bj  the  proceedings  in 
the  Palace  Conrt,  which  were  prodaced  bj  the  Prothonotarj  of  t^t  Court,  that 
the  action  had  been  originally  brought  there,  and  that  the  defendant  had  in 
that  Court  suffered  judgment  to  go  by  default. 

Sir  J.  Scarlett  objected  that  this  evidence  was  not  receivable. 

Lord  Tentebden,  C.  J.  I  must  reoeiye  evidence  that  the  defendant  let 
judgment  go  bj  default  in  the  inferior  Court^  and  then  removed  the  cause  by 
habeas  corpus  into  the  Court  above. 

The  evidence  was  received. 

For  the  defence,  several  witnesses  proved  that  the  plaintiff,  who  was  a  milli- 
ner's workwoman,  came  into  the  service  of  the  defendant  to  improve  herself, 
agreeing  not  to  receive  anj  salary  or  wages.  Nonsuit 

Erie,  for  the  plaintiff. 

*Sir  J.  ScarleU,  for  the  defendant.  [  *234 

[Attorneys— i>.  WiUouffhhsf  and  Maifhew  f  Cb.] 

In  tbe  case  of  Bettings  v.  Firby,  4  M.  &  B.  667,  it  was  held,  that  the  letting  jadgment  go 
by  default  in  the  Palace  Court,  where  the  defendant  had  afterwards  remored  the  cause 
by  habeas  corpus,  is  not  prima  facie  eyidence  of  tbe  plaintiff's  cause  of  action,  so  as  to 
call  on  the  defendant  to  answer  it. 


First  SUtmg  ai  Weatminster  in  Easter  Tferm,  1832. 

BEFORE  HB.  JUSTICE  TAUNTON. 

(  Who  sat  for  the  Lord  Chief  Justice.) 

LOWEY,  Gent.,  v.  GUILFOKD.     AprU  19. 

An  attorney  in  a  cause  is  not  answerable  for  the  absence,  neglect,  or  want  of  attention  id 

the  counsel  engaged  in  it. 

Assumpsit  for  an  attorney's  bill.    Plea — a  tender  as  to  part,  and  non-as- 
sumpsit as  to  the  residue.     Replication— denying  the  tender. 

Tne  only  part  of  the  plaintiff's  demand  which  was  in  dispute,  was  for  busi- 
ness done  in  a  suit  in  equity,  in  which  the  present  defendant  was  the  plaintiff, 
the  present  plaintiff  being  his  solicitor.  It  was  proved  that  the  cause  in  equity 
was  in  the  paper  for  hearing  in  the  Vice-Chancellor's  Court  on  the  26th  of  Feb- 
ruary, 1880)  and  that  a  brief  in  that  cause  had  been  delivered  to  an  emiDfiDt 
counsel  at  the  equity  bar  on  the  11th  of  that  month ;  and  a  clerk  of  the  plain- 
tiff's town  agent  gave  evidence  as  follows : — "  I  attended  the  Vice-Chanoelior's 
Court  on  the  26th  February,  1830.  I  did  not  see  our  counsel.  The  cause  was 
five  off,  and  I  went  to  search  for  him  at  the  Rolls'  Court.  The  Vice-Cbancellor 
was  sitting  in  Lincoln's  Inn,  and  the  Master  of  the  Rolls  at  the  Rolls'  Court,  in 
Chancery  Lane.  I  could  not  find  our  counsel  at  the  Rolls'  Court,  *and  r«235 
I  went  back  to  the  Vice-Chancellor's  Court.  I  was  away  less  than  ten  ■• 
minutes ;  and  on  my  return  I  found  that  the  cause  had  been  struck  out  of  the 
paper  with  others  that  stood  before  it.     In  about  five  minutes  after  I  heard  our 
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connael  address  the  Court  to  restore  the  cause,  bat  he  did  not  succeed  in  his  ap. 
plication." 

Sir  J,  Scarleitj  for  the  defendant. — The  fault  here  was  in  the  clerk's  going 
awaj ;  if  he  had  stayed  and  said  what  counsel  was  in  the  cause,  the  counsel 
would  have  been  sent  for.  In  the  King's  Bench  if  the  attorney  and  counsel  are 
both  absent  the  case  is  lost,  and  no  new  trial  will  be  granted ;  but  if  the  attor- 
ney stays,  and  says  that  his  counsel  is  at  the  Rolls',  or  any  other  Court  near, 
he  would  be  sent  for,  instead  of  the  cause  being  struck  out.  There  has  been  a 
tender  of  all  but  this  part  of  the  bill ;  and  it  has  been  held  that  if  there  is  no 
beneficial  service,  nothing  is  to  be  paid.  Here  there  was  no  service  by  reason 
of  the  negligence  of  the  attorney. 

The  tender  of  the  remainder  of  the  demand  was  proved. 

Alexander,  in  reply. — ^If  the  attomev's  clerk  had  sat  still  instead  of  going 
to  look  for  his  counsel,  it  would  have  been  said  that  he  ou^ht  to  have  gone  to 
fetch  his  counFcl.  I  submit  that  the  clerk  did  what  a  prudent  man  would  do, 
for  he  went  for  his  counsel  when  the  cause  was  five  off. 

Mr.  Justice  Taunton  (in  summing  up). — ^The  question  here  u,  whether  you 
are  satisfied  that  the  plaintiff  did  not  use  due  diligence ;  and  that,  instead  of 
using  due  diligence,  he  was  guilty  of  gross  negligence ;  and  that,  in  consequence 
of  such  negligence,  the  cause  miscarried.  It  appears  that  the  plaintiff  delivered 
a  brief  in  the  equity  cause  on  the  11^  February,  which  was  fifteen  days  before 
the  cause  came  on.  This  was  certainly  no  want  of  diligence.  I  do  not  know 
**^361  ^^^  practice  of  the  Court  of  Chancery,  but  briefs  at  *law  are  generally 
•1  delivered  later  than  that ;  and  it  further  appears,  that,  when  the  cause 
was  five  off,  the  attorney's  clerk  went  to  look  for  his  counsel  at  the  Rolls'  Court; 
snd  that,  being  unable  to  find  him,  he  returned  in  less  tiiian  ten  minutes.  Here 
I  must  ask  you  if  this  was  gross  negligence  either  in  the  attorney  or  his  clerk. 
The  counsel  who  practice  in  eauity  are  in  the  habit  of  going  from  one  Court  to 
the  other,  and  neither  the  clerk  nor  the  attorney  could  go  and  say  to  a  gentle- 
man of  the  bar  there — "  You  must  not  go  to  the  Rolls'  Court,  as  my  cause  in 
the  Vice-Chancellor's.  Court  is  only  five  off;''  he  could  not  do  that,  and  as  other 
causes  were  struck  out  which  stood  before  this,  the  probability  is,  that,  if  those 
causes  had  been  heard,  this  cause  would  not  have  met  with  the  fate  it  did.  It  is 
further  proved  that  the  counsel  asked  to  have  the  cause  restored,  but  was  unsuo- 
ceasful.  Tou  are  therefore  to  say  whether  this  misfortune  which  befel  the  pre- 
sent defendant,  as  a  partv  in  the  equity  suit,  was  not  the  result  of  an  accident 
over  which  the  attorney  had  no  control.  The  attorney  is  not  answerable  for  the 
neglect  or  want  of  attention  in  the  counsel.  He  acted  for  the  best  in  going  for 
his  counsel  to  the  Rolls'  Court,  and  it  was  from  an  anxiety  on  his  part  that  he 
did  so.  He  is  not,  I  repeat,  answerable  for  the  absence  of  his  counsel,  and  his 
own  absence  was  only  caused  by  his  trying  to  find  the  counsel.  You^  will^  there- 
fore, say  whether  the  attorney  was  guilty  of  gross  negligence. 

Yer^ct  for  the  defenda&ib. 

R,  Alexander  and  R,  C.  NtchoU,  for  the  plaintiff. 

Sir  J.  Scarlett  and  GreaweU^  for  the  defendant. 

[AttorneyB — Lowry  j-  W,  and  F^ancU,'] 

Alexander^  on  a  subsequent  day  in  the  term,  applied  for  a  rule  nisi  for  a  new 
trial,  on  the  grounds,  that  the  verdict  was  against  evid^ioe  and  against  the 
*2371  ^P^°^^^  ^^  ^^  ^learned  Judge.     The  court  granted  a  rule,  which  waa 
^  afterwards  made  ab6olute.(a) 

(a)  For  this  information  respecting  the  result  of  the  motion,  we  are  indebted  to  the 
kindness  of  one  of  the  learned  counsel  engaged  in  it. 
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Sittings  at  Westminster,  after  Easter  Term,  1832. 

BEFORE  MB.   JTTSTIGE  PATTEBON, 
{Who  sat  for  the  Lord  Chief  Jmtice.) 

PAUL  V.  WHITE.    May  U. 

If  a  letter  be  shewn  to  a  witness  for  the  defendant,  on  the  Toire  dire,  to  make  out  that  b« 
has  an  interest,  and  the  witness  be  released  and  examined,  the  Jadge  will  not  prerent 
the  plaintiff's  counsel  from  obserring  on  this  letter  in  his  reply. 

Assumpsit  by  an  indorsee  against  the  acceptor  of  a  bill  of  exchange. 

A  witness,  named  White,  was  called  for  the  defendant.  He  was  asked  Lj 
Sir  J,  Scarlett,  on  the  i/oire  dire,  whether  he  had  not  given  a  cnarantie  to  the 
defendant  for  the  payment  of  this  bill;  and  a  letter  written  by  nim,  oontaining 
the  guarantie,  was  put  into  his  hand.  It  was  admitted  that  this  made  hiat 
interested,  and  the  witness  was  released  by  the  defendant,  and  was  examined. 

Sir  J.  Scarlett,  in  his  reply,  commented  on  the  terms  of  this  letter. 

F.  Pollock,  for  the  defendant.  I  submit  that  the  other  side  have  no  right 
to  make  any  comment  on  this  letter.  It  was  not  evidence  in  the  caose.  If  it 
had  been,  it  should  have  been  read,  and  I  should  have  been  at  liberty  to  hare 
observed  on  it.  The  letter  was  merely  put  in  to  satisfy  your  Lordship,  that  the 
witness  had  an  interest,  and  was  incompetent.  It  was  not  read  as  evidence  to 
be  considered  by  the  jury. 

*Mr.  Justice  Patteson.  I  am  of  opinion,  that,  as  the  document  was  p^^ 
put  in,  I  cannot  prevent  the  plaintiff's  counsel  from  observing  on  it         *- 

Verdict  for  the  plaintiff. 

Sir  J,  Scarlett  and  Moody,  for  the  plaintiff. 

F.  Pollock,  for  the  defendant. 

[Attorneys— K  S.  Reynolds,  and  Pamort  ^  T.] 


BEFOBE  MR.  JUSTICE  TAUNTON, 
{Who  sat  for  the  Lord  Chief  Justice.') 

DAGLEISH,  Assignee  of  BDRKE,  an  Insolvent,  v,  DODD.    AprU  17. 

In  an  action  by  the  assigrnee  of  an  insolrent,  a  letter  written  by  the  defendant  was  gireB 
in  evidence;  on  the  back  of  it  something  had  been  written  by  the  insolTcnt :— Held, 
that  the  defendant's  counsel  were  entitled  to  hare  that  read. 

Work  and  labour  by  the  insolvent  as  a  builder.     Plea — General  issue. 

On  the  part  of  the  plaintiff,  a  letter,  written  by  the  defendant,  was  pat  in 
and  read.  On  the  back  of  it  was  something  which  had  been  written  bj  the 
insolvent. 

F  Polhch,  for  the  defendant,  wished  to  have  that  read  also. 
Thesiger,  for  the  plaintiff.     I  submit  that  what  the  insolvent  writes  is  Dot 
evidence  5  and  even  if  it  were,  the  defendant  must  give  it  as  his  evidence. 
Jf,  Pollock.     If  the  paper  is  put  in,  I  am  entitled  to  have  the  whole  of  it 
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Mr.  Jnstioe  Taunton.     I  think  so :  you  produoe  the  paper,  and  if  you  put 
it  in,  the  other  side  have  a  right  to  have  the  whole  of  it  read. 
*^391      *'^^  memorandum  on  the  hack  of  the  letter  was  read. 

^  Verdict  for  the  plaintiff. 

Thesiger  and  Channelly  for  the  plaintiff. 

Pollock  and  Steer,  for  the  defendant. 

[Attomeya — Brooks  j-  Co.,  and  Amott  j*  EJ] 


AUWORTH  V.  JOHNSON  and  Another.     May  14. 

A  tenant  from  year  to  year  of  a  bouse  is  onlj  bound  to  keep  it  wind  and  water  tigbt  A 
tenant,  wbo  coveoants  to  repair,  is  to  sustain  and  uphold  the  premises ;  but  that  is  not 
so  with  a  tenant  from  year  to  year. 

Assumpsit.  The  first  and  second  counts  of  the  declaration  were  on  a  special 
agreement  to  occupy  a  house,  on  the  terms  contained  in  a  certain  lease  of  same 
house,  which  had  been  determined.  The  third  count  stated,  that,  on,  &o., 
at,  &c.,  '' in  consideration  that  the  said  plaintiff,  at  the  special  instance  and 
request  of  the  said  defendants,  would  permit  and  suffer  the  said  defendants  to 
occupy  certain  messuages  and  premises,  as  tenants  to  the  said  plaintiff,  for  a  certain 
term,  then  and  there  agreed  upon  by  the  said  plaintiff  and  the  said  defendants, 
at  and  for  a  certain  yearly  rent,  the  said  defendants  then  and  there  undertook, 
and  faithfully  promised  the  said  plaintiff,  that  they  would  perform  all  necessary 
and  needful  repairs  on  the  said  last-mentioned  premises,  and  that  they  would 
keep  and  continue  the  same  so  repaired,  in  good  and  tenantable  order  and  con- 
dition ;  and  the  said  plaintiff  in  fact  saith,  that  he,  confiding  in  the  said  last- 
mentioned  promise  and  undertaking  of  the  said  defendants,  did  permit  and  suffer 
them  to  occupy  the  said  last-mentioned  messuages  and  premises  as  such  tenants 
as  last  aforesaid ;  yet  the  said  defendants,  not  regarding,  &o.,  did  not  perform 
all  necessary  and  needful  repairs,  but  on  the  contrary  thereof,  utterly  neglected 
*2401  ^^^  same,  and  allowed  the  same  ^to  become  ruinous,  fallen  down,  pros- 
^  trate,  and  decayed,  for  want  of  necessary  and  needful  repairs ;  and  per- 
mitted and  suffered  the  same  so  to  remain  for  a  long  space  of  time,  to  wit,  from 
thence  hitherto.''  The  declaration  also  contained  the  money  counts.  Plea- 
General  issue. 

No  evidence  was  given  to  support  the  first  and  second  counts,  but  evidence 
was  given  that  the  defendants  were  let  into  possession  of  the  house  by  the  plain- 
tiff; that  the  stairs  of  the  house  were  worn  out;  that  new  sashes  were  wanted; 
that  the  doors  were  rotten  and  falling  to  pieces  from  decay ;  that  the  sash  lines, 
lat<;he9,  catches,  keys,  and  locks  were  broken  and  damaged ;  and  that  a  panel  of 
one  of  the  doors  was  broken. 

UiUchinsonj  for  the  defendant.  There  is  no  evidence  of  the  terms  of  any 
lease. 

Lord  Tentebden,  C.  J.  No.  The  case  is,  that,  in  consideration  of  the 
plaintiff  letting  the  defendants  into  possession,  they  agreed  to  keep  the  place  in 
tenantable  repair.  A  tenant  from  year  to  year  is  to  keep  the  premises  in  a 
little  order,  and  they  say  that  you  have  done  nothing. 

Hutchinson,  They  charge  for  doors  and  sashes  which  are  worn  out ;  that 
they  hardly  ought  to  do. 

Lord  Tbnterden,  C.  J.     Certainly  not. 

For  the  defendants,  evidence  was  given,  that  the  house  was  situate  on  Pie- 
street,  and  that  when  the  defendants  took  it,  the  condition  of  it  was  very  bad. 
It  was  also  proved  that,  in  the  year  1829,  the  defendants  had  employed  a  brick- 
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layer  and  carpenter  to  repair  it,  and  that  they  put  it  into  aa  good  a  state  of 
repair  as  it  was  capable  of. 

Campbeilf  in  reply.     I  admit  that  the  defendants  are  not  liable  for  the  sub- 
stantial repairs  ;  bat  still  they  have  *aot  done  that  which  a  tenant  from    r^^  ii 
year  to  year  ought  to  do.    The  sash  lines,  the  broken  panel  of  the  door,   *-  " 
the  latches,  catches,  locks,  and  keys,  are  all,  clearly,  things  which  a  tenant  from 
year  to  year  ought  to  make  good. 

Lord  Tenterden,  G.  J.  (in  summing  up.)  It  appears  that  this  was  a  tctt 
dilapidated  house,  when  the  defendants  took  it,  and  that  they  have  had  a  verv 
considerable  quantity  of  work  done  upon  it.  However,  the  first  question  i«w 
what  are  the  things  which  an  occupier  of  a  house  from  year  to  year  is  boand 
to  do.  I  am  of  opinion,  that  he  is  only  bound  to  keep  the  house  wind  and  water 
tight,  and  that  that  is  all  he  is  bound  to  do.  A  tenant  who  covenants  to  repair, 
IS  to  sustain  and  uphold  the  premises,  but  that  is  not  the  case  with  a  tenant 
from  year  to  year.  A  great  part  of  what  was  claimed  by  the  plaintiff  consist.'' 
of  new  materials  where  the  old  were  actually  worn  out ;  for  that  the  defendants 
are  clearly  not  liable :  and  if  you  think  the  defendants  have  done  all  that  ten- 
ants from  year  to  year  ought  to  do,  considering  the  state  of  the  premises  wbai 
they  took  them,  the  defendants  are  entitled  to  your  verdict. 

Verdict  for  the  defendants. 

Campbell  and  Kdfyy  for  the  plaintiff. 

Hutchinion  and  Channell^  for  the  defendants. 

[Attomejs — Garry ^  and  Lowten  ^  31] 

In  the  caae  of  Fergnson  v. ,  2  Esp.  X.  P.  G.  580, — ^Lord  Kenjon  said,  <*A  tcnac: 

from  year  to  year  U  bound  to  commit  no  waste,  and  to  make  fair  and  tenantablc  repaxR. 
aach  as  putting  in  windows  or  doors  wkieh  have  been  broken  by  Atm,  so  as  to  prerent  wsil/e 
and  decaj  of  t^e  premises." 

In  the  case  of  Qibson  v.  Wells,  1  N.  R.  290,  which  was  an  action  on  the  case  agabst  a 
tenant  at  will  for  permissive  waste,  the  Court  held,  that  the  action  would  not  lie  for  per- 
missive waste,  although  it  would  have  lain  for  wilful  waste. 

In  the  case  of  Baker  v.  Holtpzaffell,  4  Taunt.  45,  it  was  held  that  the  landlord  o: 
premises  demised  under  a  written  agreement  might  recover,  in  an  action  *for  use  r««  j.? 
and  occupation  against  the  tenant,  the  rent  accruing  after  the  premises  were  burnt  ^ 
down,  and  no  longer  inhabited  by  the  tenant.  But  it  appears  by  the  case  of  HorsefaU  r- 
Ifather,  Holt,  N.  P.  G.  9,  that  the  tenant  would  not  be  bound  to  rebuild  or  repair  alter  a 
fire. 

In  the  case  of  Powley  v.  Walker,  5  T.  R.  373,  it  was  held  that  the  mere  relation  of  land- 
lord and  tenant  of  a  farm,  is  a  sufficient  consideration  for  the  tenant's  promise  to  maoaffe 
the  farm  in  a  busbandlike  manner.  In  the  case  of  Legh  v.  Hewitt,  4  East,  160,  the  plain- 
tiff succeeded  in  an  implied  assumpsit  in  the  tenant  to  manage  the  farm  according  to  the 
custom  of  the  country.  And  in  the  case  of  HorsefaU  r.  Mather,  Gibbs,  C.  J.,  said,  that  a 
tenant  from  year  to  year  "  is  bound  to  use  the  premises  in  a  busbandlike  manner,  bot  is 
not  liable  to  general  repairs." 

With  respect  to  clerical  dilapidaUons,  in  the  case  of  Wise  v.  Ifetcalf,  10  B.  J^  C.  220. 
the  Gourt  held  that  the  incumbent  of  a  rectory  "  was  bound  to  maintain  the  parsonage. 
and  also  the  chancel,  and  to  keep  them  in  good  and  substantial  repair;  restoring  and 
rebuilding  when  necessary,  acconling  to  the  original  form,  without  addition  or  modern 
improvement ;  and  that  he  was  not  bound  to  supply  or  maintain  any  thing  in  the  natare 
of  ornament,  to  which  painting  (unless  necessary  to  preserve  exposed  timbers  from  decay  i. 
and  white-washing,  and  papering  belong." 

See  also  the  case  of  Percival  v.  Blake,  ante.  Vol.  2,  p.  514. 


Adjourned  Sittings  at  Westminster^  after  Trinity  Thrmy  1832. 

BECKFORD,  Eaq.  v.  CRUTWELL.    June  20. 
In  stating  the  termini  of  the  journey  in  declaring  against  a  carrier,  the  word  LonJon  rill  , 
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be  taken  as  a  nomen  coUectivQm,  including  all  that  is  commonly  so  called,  and  not  the 
city  merely. 
In  an  action  against  a  carrier  for  the  loss  of  a  painting,  it  appeared  that  the  stage  wagon 
in  which  it  was  sent  had  seven  horses,  but  that  there  was  only  one  wagoner :  the  L. 
G.  J.  left  it  to  the  Jury  to  say,  whether  the  sending  but  one  wagoner  was  gross  negli- 
gence f  and  they  fonnd  that  it  was  so. 

AflSUMPSiT  ftgainst  defendant,  as  a  common  carrier  from  London  to  Bath,  for 
not  safely  carrying  and  delivering  a  painting,  of  the  value  of  80/.,  sent  by  his 
wagon  from  London  to  Bath. 

the  plaintiff  proved  the  delivery  of  the  case  containing  the  painting,  at  the 
Old  White  Horse  Cellar,  in  Piccadilly,  in  the  County  of  Middlesex ;  and  that 
*24S  1  ^^^P^^^  ^^  P^^^  ^^^  ^^®  booking,  the  book-keeper  being  told  that  '''it 
-■  was  a  painting,  no  extra  carriage  or  insurance  being  paid. 

Campbell  and  Ify&om,  for  the  defendant,  objected,  that,  upon  this  evidence, 
the  plaintiff  should  be  nonsuited,  as  the  termini  of  the  journey  were  not  properly 
described,  the  Old  White  Horse  Cellar  not  being  in  London,  but  in  another 
county ;  and  they  cited  Tucker  v.  Cracklin,(a)  where,  on  a  count  stating  a  con- 
tmct  to  carry  from  the  Blue  Boar  in  Whitcchapel,  in  the  county  of  Middlesex, 
it  being  proved  that  the  Blue  Boar  was  actually  in  the  city  o/Jjojidon  and  not 
in  the  county  of  Middlesex,  although  the  whole  neighbourhood  commonly  went 
by  the  name  of  Whitcchapel,  the  plaintiff  was  nonsuited. 

Lord  Tentebden,  C.  J.  The  word  London  is  nomen  collectivum  for  this 
purpose,  although  some  convictions  against  stage  coach  proprietors  have  errone- 
ooitlj  proceeded  upon  this  supposed  distinction. 

The  defendants  proved  an  express  notice  that  they  would  not  be  liable  for 
parcels  above  5/.  value,  unless  entered  as  such,  and  paid  for  accordingly.  (&)  But 

(a)  2  Stark.  385.  In  the  case  of  Ditchman  v,  ChiTis,  1  M.  &  P.  735,  which  was  an  action 
on  the  case  against  a  stage  coach  proprietor  for  an  injury  sustained  by  a  passenger,  the 
declaration  alleged,  that  the  defendant  was  the  owner  of  a  stage  coach,  for  the  convey- 
ance of  passengers  from  London  to  Blackheath,  and  that  the  plaintiff  had  agreed  to  become 
a  passenger,  and  that  the  defendant  had  agreed  to  receive  her  as  such  passenger,  to  be 
carried  from  London  to  Blackheath  ;  and  the  evidence  was,  that  the  words  London  and 
Blackheath  were  painted  on  the  coach  door;  that  the  coach  was  licensed  to  run  from 
Charing  Cross  only ;  and  that  the  plaintiff  was  taken  up  at  the  Elephant  and  Castle,  in 
8t.  George's  Fields:  It  was  held,  that,  as  Charing  Cross  and  St.  Geoige's  Fields  are  both 
in  common  parlance  stiled  London,  the  allegation  was  sufficiently  proved. 

(h)  There  has  been  a  gpreat  alteration  made  in  the  law  on  this  subject,  by  the  statute 
11  Geo.  4  &  1  Will.  4,  c.  68,  by  sect.  1  of  which  it  is  enacted,  **That  from  and  after  the 
passing  of  this  act,  no  mail  contractor,  stage  coach  proprietor,  or  other  common  carrier 
by  land  for  hire  shall  be  liable  for  the  loss  of  or  injury  to  any  article  or  articles  or  property 
of  the  descriptions  following ;  (that  is  to  say,)  gold  or  silver  coin  of  this  realm  or  of  any 
foreign  state,  or  any  gold  or  silver  in  a  manufactured  or  unmanufactured  state,  or  any 
precious  stones,  jewellery,  watches,  clocks,  or  time-pieces  of  any  description,  trinkets, 
bills,  notes  of  the  governor  and  company  of  the  Banks  of  England,  Scotland  and  Ireland 
respectively,  or  of  any  other  bank  in  Great  Britain  or  Ireland,  orders,  notes,  or  securities 
for  payment  of  money,  English  or  foreign,  stamps,  maps,  writings,  title  deeds,  paintings, 
engravings,  pictures,  gold  or  silver  plate  or  plated  articles,  glass,  china,  silks  in  a  manu- 
factured or  unmanufactured  state,  and  whether  wrought  up  or  not  wrought  up  with  other 
materials,  furs,  or  lace,  or  any  of  them,  contained  in  any  parcel  or  packages  which  shall  have 
been  delivered,  either  to  be  carried  for  hire  or  to  accompany  the  person  of  any  passenger 
in  any  mail  or  stage  coach  or  other  public  conveyance,  when  the  value  of  such  article  or 
articles  or  property  aforesaid  contained  in  such  parcel  or  package  shall  exceed  the  sum 
of  ten  pounds,  unless  at  the  time  of  the  delivery  thereof  at  the  office,  warehouse,  or 
receiving  honse  of  such  mail  contractor,  stage  coach  proprietor,  or  other  common  carrier, 
or  to  bis,  her,  or  their  book-keeper,  coachman,  or  other  servant,  for  the  purpose  of  being 
carried,  or  of  accompanying  the  person  of  any  passenger  as  aforesaid,  the  value  and  nature 
of  such  article  or  articles  or  property  shall  have  been  declared  by  the  person  or  persons 
sending  or  delivering  the  same,  and  such  increased  charge  as  herein-after  mentioned,  or 
an  engagement  to  pay  the  same,  be  accepted  by  the  person  receiving  such  parcel  or 
package."  And  also,  by  sect.  2,  "  That  when  any  parcel  or  package  containing  any 
of  the  articles  above  specified  shall  be  so  delivered,  and  its  value  and  contents  declared 
as  aforesaid,  and  snch  value  shall  exceed  the  sum  of  ten  pounds,  it  shall  be  lawfiil  for 
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it  was  proved,  upon  cross-examination  of  the  defendant's  witnesses,  r*o4mi5 
*that  the  practice  with  their  wagon  was  to  proceed  out  of  ^London  *-  " 
for  one  stage  with  two  men,  and  after  that  with  one  wagoner  only,  changing  the 
wagoner  every  twenty-five  miles.  It  was  also  proved,  that  no  stage  w^ns 
ever  employed  more  than  one  wagoner  heyond  the  firtt  *</a^c,  and  very  j.^^,, 
few  employed  (as  the  defendant  did)  two  wagoners  for  the  first  stage.        ^ 

Sir  «/.  Scarletty  for  the  plaintiff,  argued,  that,  admitting  the  notice,  still  tbt 
would  not  justify  gross  negligence ;  and  he  contended,  that,  if  the  carrien  en- 
trusted a  large  wagon  with  seven  horses,  and  all  its  contents,  to  the  care  of  one 
wagoner  only,  who  could  not  attend  to  the  horses  and  the  goods  at  one  and  tli« 
same  time,  it  was  but  natural  to  suppose  this  painting  would  be  stolen,  as  in  fact 
it  had  been. 

Lord  Tbnterden,  C.  J.,  left  it  to  the  Jury  to  say — first,  whether  the  notice 
was  sufficiently  proved  or  not*-and  secondly,  whether,  if  so,  the  leaving  the 
wagon  and  seven  horses  to  the  care  of  only  one  wagoner  was  taking  ^oeh 
reasonable  care  as  the  common  law  imposed  upon  carriers,  and  ^m  which  eTn 
the  notice  could  not  protect  them ;  and  his  Lordship  asked  the  Jury  to  stite 
upon  which  point  they  found. 

The  Jury  returned  a  verdict  for  the  plaintiff,  stating  that  their  verdict  w» 
founded  on  the  ffross  nefjligence  of  employing  only  one  wagoner. 

Sir  J,  Scarkn  and  Flatty  for  the  plaintiff. 

CampbeU  and  Wj/bom,  for  the  defendant. 

[Attorneys — Foumes  ^  IT,  and  /Voird] 

such  mail  contractora,  stage  coach  proprietors,  and  other  common  carriers,  to  demtfi'l 
and  receive  an  increased  rate  of  charge,  to  be  notified  bj  some  notice  affixed  in  legible 
characters  in  some  public  and  conspicuous  part  of  the  office,  warehouse,  or  other  Feceiriog 
house  where  such  parcels  or  packages  arc  received  by  them  for  the  purpose  of  convevanre. 
stating  the  increased  rates  of  charge  required  to  be  paid  over  and  above  the  ordinanrnte 
of  carriage  as  a  compensation  for  the  greater  risk  and  care  to  be  taken  for  the  safe  cob- 
veyance  of  such  valuable  articles ;  and  all  persons  sending  or  delivering  parcels  or  pack- 
ages containing  such  valuable  articles  as  aforesaid  at  such  office  shall  be  bound  bj  .«ncb 
notice,  without  further  proof  of  the  same  having  come  to  their  knowledge."  Aod  al^o 
by  sect  4,  "That  from  and  after  the  first  day  of  September  now  next  ensuing,  no  pBbl;c 
notice  or  declaration  heretofore  made  or  hereafter  to  be  made  shall  be  deemed  or  coo- 
fftmed  to  limit  or  in  anywise  affect  the  liability  at  common  law  of  any  such  mail  coa- 
tractors,  stage  coach  proprietors,  or  other  public  common  carriers  as  aforesaid,  for  or  is 
respect  of  any  articles  or  goods  to  be  carried  and  conveyed  by  them ;  but  that  all  asd 
every  such  mail  contractors,  stage  coach  proprietors,  and  other  common  carrien  as  afor&- 
daid  shall  from  and  after  the  said  first  day  of  September  be  liable,  as  at  tlie  roamnn  bnr. 
to  answer  for  the  loss  or  any  injury  to  any  articles  and  goods  in  respect  whereof  tfaer 
may  not  be  entitled  to  the  benefit  of  this  act,  any  public  notice  or  declaration  by  tbem 
made  and  given  contrary  thereto,  or  in  anywise  limiting  such  liability,  notwithstanding." 
And  by  stat.  5,  "That  for  the  purposes  of  this  act  every  office,  warehouse,  or  receiriii!; 
house  which  shall  be  used  or  appointed  by  any  mail  contractor  or  stage  coach  proprietor 
or  other  such  common  carrier  as  aforesaid  for  the  receiving  of  parcels  to  be  convejed  a* 
aforesaid,  shall  be  deemed  and  taken  to  be  the  receiving  hoose,  warehouse,  or  office  of 
such  mail  contractor,  stage  coach  proprietor,  or  other  common  carrier;  and  that  any  oee 
or  more  of  such  mail  contractors,  stage  coach  proprietors,  or  common  carrier  shall  be 
liable  to  be  sued  by  his,  her,  or  their  name  or  names  only;  and  that  no  action  orsoit 
commenced  to  recover  damages  for  loss  or  injury  to  any  parcel,  package,  or  person,  shill 
abate  for  the  want  of  joining  any  co-proprietor  or  co-partner  in  such  mail,  stage  coach. 
or  other  public  conveyance  by  land  for  hire  as  aforesaid."  And  also,  by  sect  6,  "  That 
nothing  in  this  act  contained  shall  extend  or  be  construed  to  annul  or  in  anywise  affect 
any  special  contract  between  such  mail  contractor,  stage  coach  proprietor,  or  common 
carrier,  or  any  other  parties,  for  the  conveyance  of  goods  and  merchandize?."  And  aliO, 
by  sect.  8,  "  That  nothing  in  this  act  shall  be  deemed  to  protect  any  mail  contractor, 
stage  coach  proprietor,  or  other  common  carrier  for  hire  from  liability  to  answer  for  loss 
or  injury  to  any  goods  or  articles  whatsoever  arising  from  the  felonious  acts  of  any  coach- 
man, guard,  book-keeper,  porter,  or  other  servant  in  his  or  their  employ,  nor  to  protect 
any  such  coachman,  guard,  book-keeper,  or  other  servant  from  liability  for  any  loss  or 
iigury  occasioned  by  his  or  their  own  personal  neglect  or  misconduct."  But,  by  sect.  9, 
carriers,  although  the  value  of  the  goods  is  declared,  are  not  to  be  liable  for  more  than 
the  Tftlue  proved  at  the  trial  j  and  by  sect  10,  they  may  pay  money  into  Court 
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•MONTGOMERY  v.  RICHARDSON,  Esq.,  and  Othere.  June  22. 

The  statements  in  a  special  plea,  which  has  been  holden  bad  on  demurrer,  are  not  eri-- 
dence  for  the  plaintiff  on  the  general  issae,  although  the  Jury  are  to  assess  damages  as* 
veil  as  to  try  the  case  on  the  general  issue. 

False  impriBonment.  Pleas — ^the  general  issue,  and  several  special  pleas,, 
which  were  holden  bad  on  demurrer. 

Wyhonif  for  the  pkintifT,  proposed  to  read  one  of  the  special  pleas,  which- 
stated  the  fact  of  the  suing  out  of  the  writ  by  one  of  the  defendants.  He  con*- 
tended,  that  he  was  entitled  to  have  the  special  pleas  read,  as  the  jury  were  to* 
assess  the  damages  upon  them  as  well  as  give  a  verdict  on  the  general  issue. 

Lord  Tentebden,  C.  J.  Taking  this  as  a  general  question,  it  would  be  con-- 
trary  to  all  the  practice  in  my  experience,  and  I  believe  in  that  of  every  gentfe- 
man  at  the  bar,  to  hold  that  the  statements  in  a  special  plea  may  be  evidence 
under  the  general  issue.  Then,  as  to  the  particular  reason  given,  Mr.  Wjbom. 
contends,  that,  because  the  jury  are  to  assess  the  damages  on  the  special  plea,, 
therefore  he  is  entitled  to  read  that- plea.  I  am  clearly  of  opinion  that  he  is- 
not,  because  there  can  be  no  damages  on  the  special  plea  until  the  plaintiff  has- 
proved  his  ease  on  the  general  issue.  Now,  this  he  has  not  done,  as  he  has  not- 
proved  that  the  defendant  sued  out  the  writ.  Nonsuit. 

Wybam^  for  the  plaintiff. 

Hutchinson,  for  tne  defendant. 

[Attorneys — Frowd  and  Burial 

In  the  ensuing  term,  Wyhom  applied  to  the  court  to  set  aside  the  nonsuit;: 
but  the  court  refused  a  rule. 

See  the  case  of  Firmin  v.  Crucifix,  ante,  p.  98,  in  which  a  simUar  decision  upon  the 
general  question  was  giren  by  Lord  Lyndburst,  C.  B. 


*2483  ^^djaarrued  Sittings  in  London,  after  THnity  Term,  1832. 

ARDEN  and  Another,  Gent.,  two.  &c.  v,  TUCKER.     July  7. 

Two  persons  in  partnership  as  attorneys  cannot  recover  in  a  joint  action  for  business  done 
in  the  Palace  Court,  if  it  appear  that  one  of  them  only  was  a  person  authorised  to 
practise  in  that  Court. 

Assumpsit  on  a  bill  for  business  done  as  attorneys.  The  business  was  done 
in  the  Palace  Court,  the  costs  had  been  taxed ;  and  on  the  part  of  the  plaintiffs, 
a  letter  was  put  in,  written  by  the  defendant  to  the  plaintiffs,  proposing  to  pay 
a  smaller  sum  than  was  due,  and  asking  for  a  month  or  six  weeks'  indulgence. 
It  also  appeared  that  he  had  made  several  promises  to  pay. 

Campbell,  for  the  defendant,  proved  that  one  of  the  plaintiffs  only  was  an 
attorney  of  the  Palace  Court,  and  submitted,  therefore,  that  the  two  could  not 
maintain  the  action.  He  cited  the  case  of  Brand  and  Another  v,  Hubbard(a) 
as  in  point,  and  decisive,  and  contended,  with  respect  to  the  promises  to  pay, 
that,  if  there  was  no  liability  originally,  they  would  not  make  any  difference  in 

{a)  4  B.  Moore,  367,  and  2  B.  ft  B.  11.  That  case  decides  that  a  replevin  clerk,  who  is 
partner  in  an  attorney's  firm,  must  sue  alone  for  the  expenses  of  preparing  a  replevin  bond, 
though  it  be  prepared  at  the  office  of  the  firm. 
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the  case.  On  this  point  he  cited  Collins  v.  Godefroy.(a)  The  evidence  eon- 
sisted  of  the  roll  of  attorneys  of  the  Palace  Court  proda<^  by  a  witness  from 
the  office  of  the  Deputy  Prothonotary  of  the  Palace  Court,  from  which  it  ap- 
peared that  Mr.  Joseph  Arden's  name  only  was  on  the  roll,  and  not  those  of  both 
the  plainti£fs;  the  warrant  to  sue,  which  was  in  this  form,  ^'Joseph  ArdeDis 
retamed  to  prosecute,''  &c. ;  a  rule  of  the  Palace  Court,  commencing, ''  Upon 
hearing  '''the  plaintiff,  and  Mr.  Arden,  his  attorney,  it  is  ordered,''  &c.  nq^ 
The  taxed  bill  appeared  to  be  headed  "Tucker,  Esq.,  to  Messrs.  Jos.  and  '- 
R.  E.  Arden."     It  appeared  also  tha^  the  plaintiflb  were  in  partner8hip.(&) 

Sir  J.  Scarletty  for  the  plaintiff.  As  there  were  promises  to  pay  made  to 
both,  the  defendant  is  precluded  from  denying  his  liability.  After  the  bill  c^ 
both  has  been  treated  by  him  as  the  bill  of  both,  it  is  too  late  for  him  to  object 
to  pay.^  The  case  of  iBrandram  v.  Hubbard  has  no  analogy  to  the  preseot; 
because  in  that  case  the  plaintiffs  were  only  partners  as  attorneys,  but  not  as 
replevin  clerks.  There  is  not  any  law  which  says  that  no  person  shall  have  an 
interest  in  another's  practice,  except  in  the  superior  Courts,  where  it  is  prevented 
by  statutes,  which  statutes  do  not  apply  to  such  a  case  as  the  present. 

Campbell.  The  action  is  on  the  retainer,  and  not  on  any  forbearance;  and 
therefore  the  two  plaintiffs  cannot  maintain  the  action. 

Lord  Tenterden,  C.  J.  I  am  of  opinion  with  you.  I  cannot  distingaiah 
this  case  from  that  of  Brandram  v^  Hubbard.  And  with  respect  to  the  promisei 
to  pay,  I  consider  that  they  must  applv  to  the  original  cause  of  action,  and  do  not 
vary  the  case.  I  think,  therefore,  that  the  plaintiffs  must  be  nonsuited.  Bat 
I  will  give  Sir  James  Scarlett  leave  to  move  to  enter  a  verdict  for  them. 

Nonsuit,  with  leave  &c. 

Sir  J.  ScarleU,  Piatt  and  White,  for  the  plainti&. 

Oampbdl  and  lAoyd^  for  the  defendant. 

[Attorneys— j;  J-  22.  E,  Arden  and  Tkafecr.] 

The  Gonrt  of  King's  Bench  afterwards  made  a  rnle  absolute  for  entering  a  Terdict  for 
the  plaintiff,  thereby  determining  that  the  action  was  maintainable. 
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A.,  a  tenant,  owed  rent  to  B.,  his  landlord ;  B.  distrained  for  more  rent  than  was  due,  aod 
remoTed  the  goods  to  the  auction  rooms  of  C. ;  A.  gave  G.  notice  not  to  sell,  sod  C 
delivered  the  goods  back  to  the  person  from  whom  he  received  them : — Held,  thatj  as 
tofM  rent  was  due  from  A.  to  B.,  G.  was  not  liable  to  A.  in  an  action  of  troTer. 

Action  on  the  case  for  an  excessive  distress.  The  declaration  contained  several 
special  counts;  and  among  them,  a  count  for  distraining  for  more  rent  than  was 
due.  There  was  also  a  count  in  trover.  The  defendant  Foster,  and  some  of  the 
other  defendants,  pleaded  the  general  issue.  The  remaining  defendants  suffered 
judgment  by  default. 

It  appeared  in  evidence  that  the  plaintiff  was  tenant  to  one  of  the  defendssts 
of  certain  apartments ;  and  a  small  sum  being  due  for  rent,  a  distress  was  made 
by  the  defendant,  the  landlord,  for  a  larger  sum  than  was  really  due;  and  for 
this,  the  whole  of  the  plaintiff's  goods,  to  a  considerable  amount,  were  scisod 
and  taken  away.     Some  of  the  goods  were  afterwards  removed  to  the  rooms  of 

(a)  1  B.  &  Adol.  950.  In  this  case,  which  was  an  action  bj  an  attomej  to  recover 
compensation  for  loss  of  time  in  attendin^r  to  gire  evidence,  it  was  held,  that  a  promUe  to 
pay  sach  compensation,  it  not  being  legallj  demandable,  would  not  support  the  aetioit 

(b)  The  defendant  had  given  an  undertaking  in  writing  to  pay  what  should  be  found 
due  for  the  taxed  costs.  It  was  not  stamped,  and  an  objection  was  made  to  its  being 
read ;  and  after  argument  it  was  withdrawn  without  any  decision. 
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the  defendant  Foster,  who  was  an  auctioneer,  for  the  purpose  of  sale;  and  while 
they  were  with  him,  the  plaintiff  caused  him  to  be  served  with  a  notice,  stating 
that  the  goods  had  been  illeffallj  seized;  and  desiring  him  not  to  sell  or  part 
with  them.  He  forbore  to  sell,  them ;  and  it  appeared  that  thej  had  afterwards 
been  taken  away,  and^  with  the  rest,  were  sold  by  the  person  who  had  originally 
left  them  at  Foster's. 

Barstow,  for  the  defendant  Foster,  submitted  that  there  was  no  evidence  to 
affect  him  with  any  of  the  misconduct  chargeable  upon  the  original  seizure,  or 
the  subsequent  sale ;  that  he  had  merely  received  the  goods  which  had  been 
legaUy  seized  for  rent,  and  returned  them  to  the  party  who  brought  them  to 
him;  that  he  could  neither  be  liable  upon  any  of  the  special  counts,  nor  upon 
the  count  in  trover,  which  was  not  maintainable  in  a  case  where  the  original 
seizure  was  lawful,  and  where  there  was  no  subsequent  conversion. 
^^.^  *Iiord  Tenderden.  I  am  not  satisfied  that  the  distress  was  legal; 
J  and,  therefore,  it  must  not  be  so  assumed.  There  is  no  evidence  of 
any  authority  to  seize^  or  of  any  notice,  or  of  the  usual  formalities  of  a  distress 
and  sale. 

Barstow.  Those  are  not  necessary  for  the  purpose  of  shewing  that  the  dis- 
tress was  legal  at  common  law.  The  landlord  himself  might  seize  of  his  own 
authority ;  and  as  he  is  made  a  defendant,  it  must  be  taken  that  he  did  so  seize. 
Notice  of  a  distress  for  rent  was  not  necessary  at  the  common  law.  The  notice, 
and  the  other  formalities,  prescribed  by  the  2  W.  &  M.,  sess.  1,  c.  5,  are  only 
necessary  where  the  distrainor  desires  to  proceed  to  a  sale.  By  the  common 
law  the  distrainor  could  not  sell ;  the  distress  being  only  in  the  nature  of  a 
pledge ;  and  it  is  sufficient,  to  justify  such  a  seizure  at  common  law,  to  shew 
the  tenancy  and  rent  in  arrear.  Those  two  facts  are  in  evidence,  and  serve  to 
place  the  goods  in  legal  custody  so  long  as  they  remained  in  the  possession  of 
the  defendant  Foster.  The  cause  of  action,  for  want  of  compliance  with  the 
requisites  of  the  statute,  may  apply  to  the  landlord  and  the  other  defendants 
who  proceeded  to  sell  the  goods.  And  the  statute  11  Oeo.  2,  c.  19,  s.  19, 
expressly  declares  that  any  irreguhirity  in  the  dealing  with  a  distress  shall  not 
make  the  party  so  dealing  a  trespasser  ab  initio,  but  refers  the  tenant  to  his 
remedy  for  the  special  damage.  And  upon  this  it  was  held  in  Wallace  v.  King, 
1  H.  Black.  13,  (which  has  been  followed  in  subsequent  cases,)  that  trover 
will  not  lie  for  goods  improperly  sold  under  a  legal  distress. 

Dotldf  for  the  plaintiff.  There  is  enough  to  maintain  the  count  in  trover. 
The  statute  11  Geo.  2,  applies  in  its  terms  only  to  cases  ''where  rent  is  justly 
due."  Here  the  rent  distrained  for  was  not  justly  due,  as  it  was  in  the  case  of 
«*^V21  ^^^^^^  ^-  ^^^^-  ^^®  distress  therefore  was  not  '''legal.  No  case  has 
**  -I  held  that  the  protection  given  by  the  statute  applies  to  cases  where  more 
rent  is  distrained  for  than  is  justly  due. 

BcarMtow,  in  reply.  It  is  sufficient  if  any  rent  is  due,  so  as  to  justify  the 
making  of  the  distress.  There  is  certainly  no  authority  upon  the  point ;  but 
the  opinion  in  the  profession  has  been,  that  the  remedy  must  be  obtained  by 
special  action ;  for  all  the  books  of  precedents  in  pleading  contain  the  form  of 
a  count  for  distraining  for  more  rent  than  was  due;  that  count  the  plaintiff  has, 
in  the  present  case ;  and  it  is  applicable  to  the  conduct  of  the  other  defendants, 
hat  not  to  the  defendant  Foster. 

Lord  Tenterden  observed,  that  the  plaintiff's  evidence  traced  only  a  part  of 
the  goods  to  the  defendant  Foster;  and  as  there  could  not  be  a  verdict  against 
one  defendant  for  a  larger  sum  than  against  another,  he  asked  the  plaintiff's 
counsel,  if  he  would  take  his  verdict  against  the  other  defendants  for  the  largef 
sum,  and  give  up  the  defendant  Foster,  without  any  decision  upon  the  present 
question. 

Dodd,  for  the  plaintiff,  said — It  was  more  important  to  retain  the  liability  of 
the  defendant  Foster  for  the  smaller  sum,  than  to  retain  the  liability  of  the 
other  defendants  for  a  larger  sum  without  him. 
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Lord  Tenterdxn.  Then,  as  I  must  decide  the  question,  I  think  the  defend- 
ant Foster  is  not  liable.  There  was  a  tenancy,  and  there  was  rent  in  arreir. 
This  justified  the  landlord  in  seizing  the  goods  at  common  law,  as  for  a  distress. 
The  goods  then,  being  in  legal  custody,  are  taken  to  the  rooms  of  Foster,  and 
are  afterwards  taken  away  by  the  person  who  brought  them.  Foster  did  no 
one  of  the  acts  which  kte  the  subject  of  complaint  in  the  special  oonnts  of  the 
present  declaration.  But  it  is  *said  that  he  is  liable  in  trover;  and  a  dis-  r^y^ 
tinotion  is  pointed  out  between  this  case  and  that  in  Henry  Blackstone,  ^ 
inasmuch  as  there  the  whole  rent  for  which  the  seizure  was  made  was  jostJv 
due.  There  certainly  is  that  distinction ;  but  I  think  the  words  of  the  statute 
are  satisfied,  for  this  purpose,  if  any  rent  is  due  at  the  time  of  the  seizure.  And 
this  agrees  with  the  general  opinion  of  the  profession,  among  whom  it  has  beeo 
customary  (as  has  been  done  in  the  present  case)  to  add  a  special  count,  com- 
plaining of  a  distress  for  more  rent  than  was  due.  I  shall,  therefore^  direct 
the  Jury  to  find  a  verdict  for  the  defendant  Foster. 

Verdict  for  the  defendant  Foster.  Verdict  for  the  plaintiff  against  iht 
other  defendants  who  had  pleaded :  And  damages  assessed  against  % 
defendant  who  had  suffered  judgment  by  default.(a) 

Campbell  and  Doddj  for  the  plaintiff. 

Barstoto,  for  the  defendant,  Foster. 

PlaU  and  Ball,  for  the  other  defendants. 

[Attomeyft^  W.  Baker  and  TUladanu.} 


TRIAL  AT  BAB,  THIKITY  VACATION,  1832. 

BEFORE  LORD  T£NT£RD£N,  0.  J.,   MR.   JUSTICE  LITTLEDALE,    MR.  JUSTICE 
J.   PARKE,  AND   MR.   JUSTICE  TAUNTON. 


*REX  V.  PINNEY,  E8q.(6)  [^M 

The  general  rules  of  law  require  of  magistrates,  at  the  time  of  a  riot,  that  thej  shoold 
keep  the  peace,  and  restrain  the  rioters,  and  pursue  and  take  them ;  and  to  enable  tbeni 
to  do  this,  they  may  call  on  all  the  King's  subjects  to  assist  them ;  and  all  the  Kings's 
subjects  are  bound  to  do  so,  upon  reasonable  warning.  In  point  of  law^  a  magistraU 
would  be  justified  in  giving  fire-arms  to  those  who  thus  come  to  assist  him,  but  it  would 
be  imprudent  in  him  to  do  so. 

It  is  no  part  of  the  duty  of  a  magistrate  to  go  out  and  head  the  constables,  neither  is  it 
any  part  of  his  duty  to  marshal  and  arrange  them ;  neither  is  it  any  part  of  his  duty  to 
hire  men  to  assist  him  in  putting  down  a  riot ;  nor  to  keep  a  body  of  men,  as  a  resc'irt, 
to  act  as  occasion  may  require.  Neither  is  he  bound  to  call  out  the  Chelsea  pensioDor, 
any  more  than  the  rest  of  the  King's  subjects ;  nor  is  it  any  part  of  bis  duty  to  give  anr 
orders  respecting  the  fire-arms  in  the  gunsmiths'  shops.  '  Nor  is  the  magistrate  booDd 
to  nde  with  the  miliUry ;  if  he  gives  the  military  officer  orders  to  act,  that  is  all  thatl- 
required  of  him.  o  ^  -, 

Mere  good  feeling  and  upright  intention  in  a  magistrate  will  be  no  defence,  if  he  has  been 
guilty  of  a  neglect  of  his  duty.  Nor  will  the  fact  of  his  having  acted  under  the  addce 
of  others  be  any  defence  for  him.  The  quesUon  is,  whether  he  did  all  that  he  knew  w»5 
to  his  power,  and  which  could  be  expected  from  a  man  of  ordinary  prudence,  finnnei*. 

On  the  trial  of  a  magistrate  for  neglect  of  duty,  he  ought  not  to  be  found  guUty,  unless  all 

^A^J  ^^^  ***®  ^^^,  ^^  *^*"  ^^«  ^«  "«  indebted  to  the  kindness  of  one  of  the  learned 
counsel  engaged  in  it. 

In  mLfi*^®*"*^*^  *^^*  ^®  "^*  *  ^"*  P'»^*  <^"«»  y«t»  w  it  is  one  of  the  greatest  importance 
bv^f  nf  t^'  "^u  "  """^  °^*^  °^  *^«  summing  up  of  Mr.  Justice  LitUedale  was  taken 
conaid^riL  ♦L? Vl^.''  K«"*l«™!«  engaged  in  legal  reporting,  we  have  inserted  it  here, 
conaidenng  that  this  report  of  it  wiU  be  acceptable  to  magiitrates  and  the  pft)fe«ioiL 
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the  Jury  are  satisfied  that  he  has  been  guilty  of  the  same  act  of  neglect ;  and  if  four 
Jurors  think  him  guilty  of  one  act  of  neglect,  and  eight  think  him  guilty  of  another  act 
of  neglect,  that  is  not  suflBcient. 
On  the  trial  at  bar  of  an  information,  the  Special  Jury  were  summoned  from  a  distant 
county,  in  which  the  offence  was  not  charged  to  have  been  committed : — Held,  that  the 
Court  had  no  power  to  order  their  expenses  to  be  paid.  The  Jurors  who  tried  this  in- 
formation were  only  paid  one  guinea  each,  and  other  Jurors,  who  ha  1  come  from  the 
same  county,  and  had  been  summoned  to  try  another  information,  which  was  not  tried, 
were  not  paid  any  thing. 

Information  filed  by  his  Majesty's  Attorney-General.  The  first  count  of 
the  information  stated,  that  on  the  29th  day  of  October,  1831,  and  also  at  all 
the  times  thereinafter  mentioned,  the  defendant  was  Mayoi;  of  the  city  of  Bris- 
tol, and  one  of  the  Justices  of  our  Lord  the  King,  ''assigned  to  keep  the  peace 
in  and  for  the  said  city  and  county  of  the  same  city;  and  also  to  hear  and 
"^551  ^^^^^™^°^  divers  felonies,  trespasses,  and  other  misdemeanors,  committed 

^  within  the  said  city  and  county ;"  and  that,  on  the  29th  of  October, ''  there 
had  been  divers  tumults,  riots,  routs,  and  unlawful  assembles,  of  great  numbers 
of  evil-disposed  persons,  within  the  said  city  and  county;  and  divers  and  violent 
breaches  of  the  peace  of  our  Lord  the  King ;  and  divers  violent  attacks  and 
outrages  had  been  committed  in  the  said  city  and  county  upon  the  persons  and 
property  of  divers  of  his  said  Majesty's  subjects  there;  whereof  the  said 
Charles  Pinney,  so  being  such  Mayor  and  Justice  as  aforesaid,  then  and  there 
had  notice :  And  the  said  Attomey-Oeneral  further  says,  that,  on  the  next  day 
after  the  said  29th  day  of  October,  to  wit,  on  the  80th  day  of  October,  in  the 
year  aforesaid,  to  wit^  in  the  city  and  county  aforesaid,  divers  wicked  and  evil-dis- 
posed persons  to  the  number  of  five  thousand  and  more,  whose  names  are  at  pre- 
sent unknown  to  the  Attomey-Oeneral,  with  force  and  arms,  unlawfully,  riotous- 
ly, routously,  and  tumultuously,  assembled  themselves  together  in  difierent  parts 
of  the  said  city  and  county,  armed  with  iron  bars,  iron  crows,  pickaxes,  hammers, 
pieces  of  wood,  and  bludgeons,  with  intent  to  disturb  the  public  peace,  and  to 
make  riots,  routs,  tumults,  and  affrays,  in  the  said  city  and  county,  and  to  com- 
mit breaches  of  the  peace,. and  outrages  upon  the  persons  and  property  of  his 
Majesty's  peaceable  subjects  there;  of  all  which  premises,  the  said  Charles 
Pinney,  so  being  such  Mayor  and  Justice  as  aforesaid,  then  and  there  also  had 
notice.  And  the  said  Attorney-General  further  says,  that  divers,  to  wit,  three 
thousand  of  the  said  persons,  so  being  unlawfully,  riotously,  routously,  and  tu- 
multuously assembled  together,  armed  as  aforesaid,  and  divers  other  persons 
to  the  said  Attorney-General  sis 3  unknown,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  the  city  and  county  aforesaid,  with  force  and  arms,  wicked- 
ly and  unlawfully  attacked,  and  with  the  said  hammers,  pickaxes,  iron  crows, 
iron  bars,  and  pieces  of  wood,  forced  and  broke  open  a  certain  common  and 
♦2561  P^^^^^  g*^^  °^  prison  there,  called  the  Bridewell,  *and  then  and  there 

-*  made  a  great  riot,  noise,  tumult,  and  affray  there,  for  a  long  space  of 
time,  to  wit,  for  eight  hoars,  and  during  that  time,  unlawfully,  wilfully,  ma- 
liciously, and  with  force,  burned,  demolished,  and  destroyed  the  said  saol 
or  prison,  and  rescued  divers,  to  wit,  one  hundred  prisoners  who  were  tnen 
and  there  lawfully  confined  in  the  said  gaol  or  prison,  and  suffered  them  to 
go  at  large ;  whereof  the  said  Charles  Pinney,  so  being  such  Mayor  and  Justice 
as  aforesaid,  then  and  there,  to  wit,  on  the  dav  and  year  last  aforesaid,  in  the 
city  and  county  aforesaid  also  had  notice/'  The  information  then  went  on  to 
state,  in  nearly  similar  terms,  the  breaking  open  of  the  gaol,  the  burning  and 
demolishing  of  "  a  certain  messuage  and  dwelling  house,  in  the  city  and  county 
aforesaid,  of  and  belonging  to  the  Lord  Bishop  of  Bristol;"  and  the  bumin^ 
and  demolishing  of  "  divers,  to  wit,  one  hundred  messuages  and  one  hundred 
dwelling-houses  of  and  belonging  respectively  to  divers  of  his  Majesty's  subjects, 
situate  m  a  certain  place' in  the  said  city  and  county,  to  wit,  in  a  certain  place 
called  Queen's  Square."  It  then  stated  that  divers  goods  were  stolen ;  and  that 
the  inhabitants  of  the  said  city  and  county  were  greatly  terrified  and  alarmed. 
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**  NeverthcloBs,  the  said  Attomej-General,  in  fact,  saith,  that  the  eaid  Charles 
Pinney,  ao  then  and  there  being  such  Mayor  and  Justice  of  tho  Peace,  as  afore- 
said, and  well  knowing  of  the  said  riots,  tumults,  and  affrays,  and  of  the  said 
burning,  demolishing,  and  destroying  of  the  said  gaols  and  messuages,  and  of  tU 
other  the  premises  aforesaid ;  but  disregarding,  and  wilfully  and  wrongfuUy 
neglecting  the  duties  of  his  said  office  as  such  Justice  of  the  Peace  as  afore- 
said, did  not  then  and  there  suppress  or  put  an  end  to,  or  endeaTourto 
suppress  and  put  an  end  to,  or  use  due  means  or  exertions  to  suppress 
and  put  an  end  to,  the  said  riots,  tumults,  and  afl^ys,  and  to  the  sud 
burning,  demolishing,  and  destroying  of  the  said  gaols  and  messuages,  and 
the  violences,  breaches  of  the  peace,  and  outrages  as  aforesaid,  as  he  could 
and  might,  and  ou^ht  to  ^have  done,  or  endeavoured  to  execute  the  r  ^r^ 
powers  and  authorities  by  the  laws  of  this  realm  vested  in  him  ^ 
the  said  Charles  Pinney,  as  such  Justice  of  the  Peace  as  aforesaid,  in  thai 
behalf;  but  the  said  Charles  Pinney,  then  and  there,  to  wit,  on  the  day 
and  year  first  aforesaid,  and  from  thence  continually  during  all  the  time  afore- 
said, in  the  city  and  county  aforesaid,  wilfultf  and  unlawfully  neglected  his 
duty  in  that  behalf,  and  omitted  to  suppress  and  put  an  end  to,  and  to  eo- 
deavour  to  suppress  and  put  an  end  to  the  said  riots,  tumults,  and  affiays,  tad 
the  said  burning  of  the  said  gaols  and  messuages,  and  the  said  violences, 
breaches  of  the  peace,  and  outrages  as  aforesaid,  and  to  provide  and  organiie 
sufficient  force  for  suppressing  the  same,  although  he  was,  on  the  day  tad 
year  first  aforesaid,  and  frequently  afterwards  during  the  time  afor^aid,  re- 

? nested  so  to  do,  to  wit,  in  the  city  and  county  aforesaid;  but,  the  said 
iharles  Pinuey,  during  all  the  time  aforesaid,  wholly  refused  and  neglect- 
ed so  to  do,  or  give  such  orders  and  directions  as  were  necessary  for  restor- 
ing peace  and  tranquillity  in  the  said  city  and  countv,  and  as  he,  the  said  Charles 
Pinney  was  of  duty  bound  to  have  given ;  and  did  withdraw  and  conceal  him- 
self, not  only  from  the  said  persons  so  unlawfully,  riotously,  and  tumultuoosly 
assembled,  as  aforesaid,  but  also  from  all  such  of  his  Majesty's  loyal  and  peace- 
able subiects,  then  and  there  being  in  the  said  city  and  county,  as  stood  in  need 
of  his,  the  said  Charles  Pinney's  orders  and  assistance,  and  did  wilfully  and  un- 
lawfully neglect  and  omit  to  execute  or  endeavour  to  execute  any  of  those  powen 
or  authorities  by  the  laws  of  this  realm  vested  in  him  the  said  Charles  I^nnej, 
as  Justice  of  the  Peace  as  aforesaid  in  that  behalf,  and  did  then  and  there  wil- 
fully and  unlawfully  permit  and  suffer  the  said  persons,  so  unlawfully,  riotously, 
and  tumultuously  assembled  as  aforesaid,  to  be  and  continue  so  unlawfully,  riot- 
ously, and  tumultuously  assembled  in  the  commission  of  the  aforesaid  violences, 
^burnings,  and  destructions  of  property,  breaches  of  the  peace,  and  out-  r^o^ 
rages,  for  a  long  space  of  time,  to  wit,  during  all  the  time  aforesaid,  to  I-  '^ 
wit,  in  the  city  and  county  aforesaid,  contrary  to  the  duty  of  his  said  office  as 
Justice  of  the  Peace  as  aforesaid,  in  contempt  of  our  said  Lord  the  King  and  his 
laws,  to  the  evil  example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  said  Lord  the  King,  his  crown  and  dignity."  The  information  con- 
tained two  other  counts,  stating  the  same  charges  more  generally :  and  in  these 
counts  the  defendant  was  not  stated  to  be  Mayor  of  Bristol,  but  only  to  be  "one 
of  the  Justices  of  our  said  Lord  the  King  assigned  to  keep  the  peace  in  and  for 
the  said  city  of  Bristol  and  county  of  the  some  city ;  and  also  to  hear  and  de- 
termine divers  felonies,  trespasses,  and  other  misdemeanors  committed  within 
the  said  city  and  county."     Plea — Not  guilty. 

The  trial  occupied  seven  days.  During  the  first  three  days  Lord  Tenterden 
was  present,  but  evidently  suffering  much  from  severe  illness ;  after  that  period 
his  Lordship  was  unable  to  be  present ;  and  the  remainder  of  the  trial  was  be- 
fore Mr.  Justico  Littledale,  Mr.  Justice  J.  Parke,  and  Mr.  Justice  Taunton. 
The  Jury  was  a  Special  Jury  of  the  county  of  Berks.(a) 

(a)  We  have  not  given  any  statement  of  the  case,  as  those  facts,  on  which  the  points 
of  law  arise,  are  stated  by  the  learned  Judge  in  his  Bumming  up. 
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Mr.  JoBtice  LittIiEdale  (in  summing  up).  This  is  an  information,  filed  by 
bis  Majesty's  Attorney-Qeneral,  which  charges  the  defendant,  as  Mayor  of 
Bristol,  with  neglect  of  duty ;  and  there  can  be  no  doubt,  that,  if  a  public  officer 
be  guilty  of  neglect  of  his  duty,  he  is  liable  to  be  prosecuted  by  information  or 
indictment ;  but  I  do  not  know  of  any  instance  of  a  prosecution  similar  to  the 

"~  -      -       as  charged  with  not  ♦read- 

time  of  the  riots  of  1780, 


^^  -g  •«  present  except  that  of  Mr.  Kennett,(6)  who  was  charged  with  not  '^'read- 
^      -'  ing  the  riot  act,  in  the  city  of  London,  at  the  tin 


{b)  See  the  case  of  Rex  v.  Rennet,  post,  p.  282.  By  the  statute  13  Hen.  4,  c.  7,  it  was 
enacted,  '^  That  if  any  riot,  assembly,  or  rout  of  people  against  the  law  be  made  in  par- 
ties of  the  realm,  the  justices  of  peace,  three,  or  two  of  them  at  the  least,  and  the  sheriff 
or  under-sheriff  of  the  county  where  such  riot,  assembly,  or  rout  shall  be  made  here- 
after, shall  come  with  the  power  of  the  county,  if  need  be,  to  arrest  them,  and  shall  arrest 
them."  And  by  the  stat.  2  Hen.  5,  st.  1,  c.  8,  it  is,  after  reciting  the  before-mentioned 
statute,  enacted,  "That  the  King's  liege  people  being  sufficient  to  travel  in  the  county 
where  such  routs,  assemblies,  or  riots  be,  shall  be  assistant  to  the  justices,  commissioners, 
sheriff,  or  under-sheriff  of  the  same  county,  when  they  shall  be  reasonably  warned  to  ride 
with  the  said  justices,  commissioners,  and  sheriff,  or  under-sheriff,  in  aid  to  resist  such 
riots,  routs,  and  assemblies,  upon  pain  of  imprisonment  and  to  make  fine  and  ransom  to 
the  King.  And  that  the  bailiffs  of  franchises  shall  cause  to  be  empanelled  sufficient  per* 
sons  as  before,  upon  pain  to  lose  to  the  King  40/.,  in  case  that  such  sufficient  persons  may 
be  found  within  the  same  franchises;  and  that  like  ordinances  and  pains  shall  hold  place 
and  take  effect  in  cities,  boroughs,  and  other  places  and  towns  enfranchised,  which  have 
justices  of  the  peace  within  the  cities,  boroughs  and  other  places  aforesaid ;  and  that  this 
statute  shall  begin  to  hold  place  presently  after  the  proclamation  thereof  made."  This 
statute  is  thus  set  forth  in  the  Statutes  at  Large;  but  on  the  Parliament  roll  it  is  in 
French,  and  this  enactment  commences  as  follows : — "  Et  qe  les  lieges  du  Roy  esteantz 
sufficeantz/mr  travailler  en  le  countee  on  tielx  routes,  assembles  ou  riotes  sont,  soient  as- 
sistentz  as  justices,  commissioners,  viscont,  et  soutz-viscont  de  mesme  le  countee,  qant  ils 
serront  resonablement  gamiz  pur  chivacher  oto  les  ditz  justices,  commissioners,  et  vis- 
cont,  ou  soutz-Tiscont,  en  aide  de  resistencevde  tielx  riotes,  routes,  et  assemblez,  sur 
peine  demprisonement  et  faire  fyn  et  ranceon  a  Roy,"  kc.  It  seems  that  the  word 
travaUUr  is  mistranslated,  and  that  this  word  travaiUer  means  "  to  irorJt,"  and  not  "  to 
iraveiy 

In  the  Case  of  Arms,  Popham's  Rep.  121,  "upon  an  assembly  of  all  the  Justices  and 
Barons,  in  Sergeants'  Inn,  this  term,  on  Monday  the  16th  day  of  April,  upon  this  question, 
moved  by  Anderson,  Chief  Justice  of  the  Common  Bench,  whether  men  may  arm  them- 
selves to  suppress  riots,  rebellions,  or  to  resist  enemies,  and  to  endeavour  themselves  to 
suppress  or  resist  such  disturbers  of  the  peace  or  quiet  of  the  realm ;  and  upon  good 
deliberation,  it  was  resolved  by  them  all,  that  every  justice  of  the  peace,  sheriff,  or  other 
minister  or  other  subject  of  the  King,  where  such  accident  happened,  may  do  it.  And  to 
fortify  this  their  resolution,  they  perused  the  statute  2  E.  3,  c.  3,  which  enacts,  ^  That 
none  be  so  hardy  as  to  come  with  force,  or  bring  force  to  any  place  in  afiray  of  the  peace ; 
nor  to  go  or  ride  armed  night  nor  day,  unless  he  be  a  servant  of  the  King  in  his  presence, 
and  the  ministers  of  the  King  in  the  execution  of  his  precepts  or  of  their  office,  and  those 
who  are  in  their  company  assisting  them,  or  upon  cry  made  for  weapons  to  keep  the 
peace,  and  this  in  such  places  where  accidents  happen,  upon  the  penalty  in  the  same 
statute  contained ;  whereby  it  appeareth,  that  upon  cry  made  for  weapons  to  keep  the 
peace,  every  man,  where  such  accidents  happen  for  breaking  the  peace,  may  by  the  law 
arm  himself  against  such  evil-doers  to  keep  the  peace ;  but  they  take  it  to  be  the  more 
discreet  way  for  every  one  in  such  a  case  to  attend  and  be  assistant  to  the  Justices, 
Sheriffs,  or  other  ministers  of  the  King,  in  the  doing  of  it." 
This  case  is  cited  with  approbation  by  the  Judges.    Kel.  76. 

In  1  Curw.  Hawk.  28,  p.  517,  it  is  said,  "It  seems  clear,  that  every  sheriff,  under- 
sheriff,  and  also  every  other  peace-officer,  as  constables,  &c.,  may  and  ought  to  do  all  that 
in  them  lies  towards  the  suppressing  of  a  riot,  and  may  command  all  other  persons  what- 
soever to  assist  them  therein.  Also  it  is  certain  that  any  private  person  may  lawfully 
endeavour  to  appease  all  such  disturbances  by  staying  those  whom  he  shall  see  engaged 
therein  from  executing  their  purpose,  and  also  by  stopping  others  whom  he  shall  see 
coming  to  join  them ;  for  if  private  persons  may  do  thus  much,  as  it  is  most  certain  that 
they  may,  towards  the  suppressing  of  a  common  affray,  surely  a  fortiori  they  may  do  it 
towards  the  suppressing  of  a  riot.  Also  it  hath  been  holden,  that  private  persons  may 
arm  themselves  in  order  to  suppress  a  riot;  from  whence  it  seems  clearly  to  follow,  that 
they  may  also  make  use  of  arms  in  the  suppressing  of  it,  if  there  be  a  necessity  for  their 
BO  doing.  However,  it  seems  to  be  extremely  hazardous  for  private  persons  to  proceed  to 
those  extremities ;  and  it  seems  no  way  safe  for  them  to  go  so  far  in  common  cases,  lest, 
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and  alflo  with  the  release  of  some  prisoners.  *Howeyer,  the  case  of  Mr.  .^gA 
Kennett  differed  from  the  present,  as  in  his  case  there  were  two  specific  *- 

under  the  pretence  of  keeping  the  peace,  they  cause  a  more  enonnona  breach  of  it;  ind 
therefore  such  yiolent  methods  seem  onljr  proper  against  snch  riots  as  saToor  of  rebel- 
lion, for  the  suppressing  whereof  no  remedies  can  be  too  sharp  or  'severe.''  It  is  also 
said,  Id.  p.  513: — "But  in  some  cases,  wherein  the  law  authorizes  force,  it  is  notonlj 
lawful,  but  also  commendable,  to  make  use  of  it :  as  for  a  sheriff  or  constable,  or  perhaps 
eren  for  a  private  person,  to  assemble  a  competent  number  of  people  in  order  with  forcf 
to  suppress  rebels  or  enemies,  or  rioters,  and  afterwards  with  snch  force  actosllj  to 
suppress  them ;  or  for  a  justice  of  peace,  who  has  a  just  cause  to  fear  a  violent  resist- 
ance, to  raise  the  jM>Me,  in  order  to  remove  a  force  in  making  an  entry  into  or  detaining 
of  lands/' 

For  the  provisions  of  the  Riot  Act,  1  G.  1,  st.  2,  c.  5,  s.  1  &  2,  see  ante,  Yol.  4,  p.  442. 

Lord  Loughborough,  in  his  charge  to  the  Grand  Jury,  on  the  Special  Commission,  for 
the  trial  of  the  rioters,  in  1780,  21  State  Trials,  485,  said,  "  I  take  this  public  opportanitf 
of  mentioning  a  fatal  mistake,  into  which  many  persons  have  fallen.  It  has  been  inu- 
gined,  that  because  the  law  allows  an  hour  for  the  dispersion  of  a  mob  to  whom  the  riot 
act  has  been  read  by  the  magistrate,  the  better  to  support  the  civil  authority,  that,  doriog 
that  time,  the  civil  power  and  the  magistracy  are  disarmed,  and  the  King's  subjects,  whose 
duty  it  is  at  all  times  to  suppress  riots,  are  to  remain  quiet  and  passive.  No  such  mesn- 
ing  was  within  view  of  the  legislature,  nor  does  the  operation  of  the  act  warraot  idj 
■uch  effect.  The  civil  magistrates  are  left  in  possession  of  those  powers  which  the  law 
had  given  them  before.  If  the  mob,  collectively,  or  a  part  of  it,  or  any  individual,  with- 
in or  before  the  expiration  of  that  hour,  attempts,  or  begins  to  perpetrate  an  oatr^|e 
amounting  to  felony,  to  pull  down  a  house,  or  by  any  other  act  to  violate  the  law,  it  is 
the  duty  of  all  present,  of  whatever  description  they  may  be,  to  endeavour  to  stop  the 
mischief,  and  to  apprehend  the  offender.  I  mention  this  rather  for  general  information, 
than  for  the  particular  instruction  of  the  gentlemen  whom  I  have  now  the  honour  of  ad- 
dressing ;  because  the  Riot  Act,  I  believe,  will  not  come  immediately  under  your  coDside^ 
ation.  Fame  has  not  reported  that  it  was  any  where,  or  at  any  time,  read,  during  the 
Ute  disturbances.' 

In  the  case  of  Handcock  v.  Baker,  2  B.  &  P.  234,  Heath,  J.,  said  "  It  is  a  matter  of  the 
last  consequence,  that  it  should  be  know  upon  what  occasions  bystanders  may  interfere 
to  prevent  felony.  In  the  riots  which  took  place  in  the  year  1Y80,  this  matter  was  much 
misunderstood,  and  a  general  persuasion  prevailed,  that  no  indifferent  person  could  inter- 
pose without  the  authority  of  a  magistrate;  in  consequence  of  which  much  mischief  irsA 
done,  which  might  otherwise  have  been  prevented."  And  in  the  same  case,  Cbambre,  J-. 
■aid,  ^'  There  is  a  great  difference  between  the  right  of  a  private  person  in  cases  of  intend- 
ed felony  and  of  breach  of  the  peace.  It  is  lawful  for  a  private  person  to  do  any  thing 
to  prevent  the  perpetration  of  a  felony." 

In  the  case  of  Clifford  v.  Brandon,  2  Gamp.  370,  Mansfield,  G.  J.,  said,  "  If  any  person 
encourages  or  promotes,  or  takes  part  in  riots,  whether  by  words,  signs,  or  gestures,  or 
by  wearing  the  badge  or  ensign  of  the  rioters,  he  is  himself  to  be  considered  a  rioter,  be 
is  liable  to  be  arrested  for  a  breach  of  the  peace.     In  this  case  all  are  principals." 

Lord  C.  J.  Tindal,  in  his  charge  to  the  Bristol  Grand  Jury,  on  the  Special  Commission. 
on  the  2d  of  January,  1832,  said,  "  It  has  been  well  said,  that  the  use  of  the  law  consift^. 
first,  in  preserving  men's  persons  from  death  and  violence — next,  in  securing  to  them  the 
free  enjoyment  of  their  property ;  and  although  every  single  act  of  violence,  and  each 
individual  breach  of  the  law,  tends  to  counteract  and  destroy  this  its  primary  use  and 
object,  yet  do  general  rising^  and  tumultuous  meetings  of  the  people  in  a  more  especial 
and  particular  manner  produce  this  effect,  not  only  removing  all  security,  both  from  the 
persons  and  property  of  men,  but  for  the  time  putting  down  the  law  itself,  and  daring  to 
usurp  its  place.  The  law  of  England  hath,  accordingly,  in  proportion  to  the  danger  which 
it  attaches  to  riotous  and  disorderly  meetings  of  the  people,  made  ample  provision  for 
preventing  such  offences,  and  for  the  prompt  and  effectual  suppression  of  them  whenever 
they  arise ;  and  I  think  it  may  not  be  unsuitable  to  the  present  occasion,  if  I  proceed  to 
call  your  attention,  with  some  deg^e  of  detail,  to  the  various  provisions  of  the  law  for 
carrying  that  purpose  into  effect.  In  the  first  place,  by  the  common  law,  every  private 
person  may  lawfully  endeavour,  of  his  own  authority,  and  without  any  warrant  or  sanc- 
tion of  the  magistrate,  to  suppress  a  riot  by  every  means  in  his  power.  He  may  disperse, 
or  assist  in  dispersing,  those  who  are  assembled ;  he  may  stay  those  who  are  engaged  ui 
it  from  executing  their  purpose ;  he  may  stop  and  prevent  others  whom  he  shall  see  com- 
ing up,  from  joining  the  rest ;  and  not  only  has  he  the  authority,  but  it  is  his  bonndcn 
duty  as  a  good  subject  of  the  King,  to  perform  this  to  the  utmost  of  his  ability.  If  ^^ 
riot  be  general  and  dangerous,  he  may  arm  himself  against  the  evil-doers  to  keep  the 
peace.  Such  was  the  opinion  of  all  the  Judges  of  England  in  the  time  of  Queen  S^'^' 
beth,  in  a  case  called  *The  case  of  arms,'  (Popham's  Rep.  121),  although  the  Judges  add, 
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*9ff1*9ft91    ^^l^^^S^^}  whereas  here  a  charge  of  general  neglect  of  duty,  ^frorn 
J     Saturday,  the  29th  of  October,  till  Monday  the  Slst  of  *that 

'  that  it  would  be  more  discreet  for  every  one  In  such  a  case  to  attend  and  be  assistant  to 
the  justices,  sherifls,  or  other  ministers  of  the  King  in  doing  this.'  It  would  undoubted- 
ly be  more  advisable  so  to  do ;  for  the  presence  and  authority  of  the  magistrate  would 
restrain  the  proceeding  to  such  extremities  until  the  danger  was  sufficiently  immediate, 
or  until  some  felony  was  either  committed  or  could  not  be  prevented  without  recourse  to 
arms ;  and  at  all  events,  the  assistance  given  by  men  who  act  in  subordination  and  con- 
cert with  the  civil  magistrate,  will  be  more  effectual  to  attain  the  object  proposed  than 
any  efforts,  however  well-intended,  of  separated  and  disunited  individuals.  But  if  the 
occasion  demands  immediate  action,  and  no  opportunity  is  given  for  procuring  the  advice 
or  sanction  of  the  magistrate,  it  is  the  duty  of  every  subject  to  act  for  himself  and  upon 
bis  own  responsibility  in  suppressing  a  riotous  and  tumultuous  assembly ;  and  he  may  be 
assured  that  whatever  is  honestly  done  by  him  in  the  execution  of  that  object  will  be  sup- 
ported and  justified  by  the  common  law.  And  whilst  I  am  stating  the  obligation  imposed 
by  the  law  on  every  subject  of  the  realm,  I  wish  to  observe,  that  the  law  acknowledges 
no  distinction  in  this  respect  between  the  soldier  and  the  private  individual.  The  soldier 
is  still  a  citizen,  lying  under  the  same  obligation  and  invested  with  the  same  authority  to 
preserve  the  peace  of  the  King  as  any  other  subject.  If  the  one  is  bound  to  attend  the 
call  of  the  civil  magistrate,  so  also  is  the  other ;  if  the  one  may  interfere  for  that  pur- 
pose when  the  occasion  demands  it,  without  the  requisition  of  the  mag^istrate,  so  may  the 
other  too;  if  the  one  may  employ  arms  for  that  purpose,  when  arms  are  necessary,  the 
soldier  may  do  the  same.  Undoubtedly  the  same  exercise  of  discretion  which  requires 
the  private  subject  to  act  in  subordination  to  and  in  aid  of  the  magistrate,  rather  than 
upon  his  own  authority,  before  recourse  is  had  to  arms,  ought  to  operate  in  a  still  stronger 
degree  with  a  military  force.  But,  where  the  danger  is  pressing  and  immediate ;  where 
a  felony  has  actually  been  committed,  or  cannot  otherwise  be  prevented;  and  from  the 
circumstances  of  the  case  no  opportunity  is  offered  of  obtaining  a  requisition  from  the 
proper  authorities  ;  the  military  subjects  of  the  king,  like  his  civil  subjects,  not  only  may, 
but  are  bound  to  do  their  utmost,  of  their  own  authority,  to  prevent  the  perpetration  of 
outrage,  to  put  down  riot  and  tumult,  and  to  preserve  the  lives  and  property  of  the  peo- 
ple. Still  further,  by  the  common  law,  not  only  is  each  private  subject  bound  to  exert 
himself  to  the  utmost,  but  every  sheriff,  constable,  and  other  peace  officer  is  called  upon 
to  do  all  that  in  them  lies  for  the  suppression  of  riot,  and  each  has  authority  to  command 
all  other  subjects  of  the  king  to  assist  them  in  that  undertaking.  By  an  early  statute, 
which  is  still  in  force  (the  13  Hen.  4,  c.  7),  any  two  justices,  together  with  the  sheriff  or 
under-sheriff  of  the  county,  shall  cume  with  the  power  of  the  county,  if  need  be,  to  ar- 
rest any  rioters,  and  shall  arrest  them ;  and  they  have  power  to  record  that  which  they 
sec  done  in  their  presence  against  the  law ;  by  which  record  the  offenders  shall  be  convic- 
ted, and  may  afterwards  be  brought  to  punishment.  And  here,  I  most  distinctly  observe, 
that  it  is  not  left  to  the  choice  or  will  of  the  subject,  as  some  have  erroneously  supposed, 
to  attend  or  not  to  the  call  of  the  magistrate,  as  they  think  proper,  but  every  man  is 
bound,  when  called  upon,  under  pain  of  fine  and  imprisonment,  to  yield  a  ready  and  im- 
plicit obedience  to  the  call  of  the  magistrate,  and  to  do  bis  utmost  in  assisting  him  ta 
suppress  any  tumultuous  assembly ;  for  in  the  succeeding  reign  another  statute  was 
passed,  which  enacts, '  That  the  king's  liege  people  being  sufficient  to  travel,  shall  be  as- 
.^istant  to  the  justices,  sheriffs,  and  other  officers  upon  reasonable  warning,  to  ride  with 
them  in  aid  to  resist  such  riots,  routs,  and  assemblies,  on  pain  of  imprisonment  and  to 
make  fine  and  ransom  to  the  king,'  In  the  explanation  of  which  statute,  Dolton,  an 
early  writer  of  considerable  authority,  declares,  '  that  the  justices  and  sheriff  may  com- 
mand and  ought  to  have  the  aid  and  attendance  of  all  knights,  gentlemen,  yeomen,  hus- 
bandmen, labourers,  tradesmen,  servants  and  apprentices,  of  all  other  persons  being 
iibove  the  age  of  fifteen  years,  and  able  to  travel.'  In  later  times  the  course  has  been  for 
the  magistrate,  on  occasions  of  actual  riot  and  confusion,  to  call  in  the  aid  of  such  per- 
sons as  he  thought  necessary,  and  to  swear  them  as  special  constables ;  and  in  order  to 
prevent  any  doubt,  if  doubt  could  exist,  as  to  his  power  to  command  their  assistance  by 
way  of  precaution,  the  statute  I  Geo.  4,  c.  37,  and  since  that  has  been  repealed  by  the 
.-.till  more  recent  act  of  1  &  2  Will.  4,  c.  41,  the  statute  last  referred  to  has  invested  the 
magistrate  with  that  power,  in  direct  and  express  terms,  when  tumult,  riot,  or  felony  was 
only  likely  to  take  place,  or  might  reasonably  be  apprehended.  Again,  that  this  call  of 
the  magistrate  is  compulsory,  and  not  left  to  the  choice  of  the  party  to  obey  or  not,  ap- 
pears from  the  express  enactment  of  the  latter  act,  that,  if  he  disobeys,  unless  legally 
exempted,  he  is  liable  to  the  penalties  and  punishments  therein  specified.  But  the  most 
important  provision  of  the  law  for  the  suppression  of  riots  is  to  be  found  in  the  statute  1 
Geo.  1,  St  2,  c.  5,  by  which  it  is  enacted,  *  That,  if  any  persons  to  the  number  of  twelve 
or  more,  being  unlawfully,  riotously,  and  tumultuously  assembled  together  to  the  disturb* 
ance  of  the  public  peace,  and  being  required  or  commanded  by  any  one  or  more  justice 
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month ;  and  this  charge  being  more  yagne,  it  leqairea  therefore  more  aerioiu: 
attention.  It  anpears  that  on  ^Satoi^y  the  29th  of  October,  Sir  p^^o 
Charles  Wethcrell  was  to  hold  a  gaol-deliveiyy  at  Bristoly  he  being  die  1-  " 

or  justiceSi  or  bj  the  sheriff,  kc,  bj  proclamation  to  be  made  in  the  king's  name,  and  is 
the  form  stated  in  the  act,  to  disperse  themselveSj  and  peaceably  to  depart  to  their  habi- 
tations, or  to  their  lawful  business,  shall,  to  the  number  of  twelve  or  more,  notwithsUad- 
ing  such  proclamation,  unlawfully,  riotously  and  tumultously  remain  or  continue  togvther 
for  the  space  of  one  hour  after  such  command  or  request  made  by  proclamation,  thes 
such  continuing  together  shall  be  adjudged  felony,  and  the  offenders  shall  suffer  death  t5 
felons.'  Such  are  the  different  provisions  of  the  law  of  England  for  the  putting  down  of 
tumultuary  meetings;  and  it  is  not  too  much  to  affirm,  that,  if  the  means  provided  bj 
the  law  are  promptly  and  judiciously  enforced  by  the  magistrate,  and  honestly  secondei 
by  the  co-operation  of  his  fellow-subjects,  very  few  and  rare  would  be  the  instances  io 
which  tumultuous  assemblages  of  the  people  would  be  able  to  hold  defiance  to  the  Uws. 
Let  me  impress  on  the  attention  of  all  those  who,  from  idleness,  curiosity,  or  mere 
thoughtlessness,  suffer  themselves  to  form  part  of  a  riotous  and  disorderly  meeting,  that 
they  subject  themselves  unconsciously  to  the  danger  of  punishment  for  crimes  which  the? 
never  contemplated,  for,  where  many  are  collected  together  in  the  prosecution  of  an  il- 
legal object,  it  is  often  impossible  to  discriminate  between  the  active  and  unoffending  part 
of  the  mob.  It  requires  evidence  on  the  part  of  the  accused,  which  they  may  not  be  abk 
to  produce  in  order  to  defend  themselves  against  the  charge  of  participation  in  the  guilt 
of  others.  The  only  safe  course  for  the  peaceable  and  well-disposed  on  all  occasions  of 
popular  tumult,  is,  this,  to  lend  their  ready  aid  to  assist  the  magistrates  in  suppressing 
it,  or  at  all  events  forwith  to  separate  themselves  from  the  rioters. 

*^  One  class  of  cases  likely  to  come  before  yon,  will  be  founded  upon  the  statute  1  k9 
Geo.  4,  c.  30,  s.  8,  by  which  it  is  enacted,  *  that  if  any  persons  riotously  and  tumaltooFlr 
assembled  together,  to  the  disturbance  of  the  public  peace,  shall  unlawfully,  and  with 
force,  demolish,  pull  down,  or  destroy,  or  begin  to  demolish,  pull  down,  or  destroy,  anj 
house,  stable,  coach-house,  out-house,  warehouse,  office,  shop,  mill,  Are.,  eveiy  soefa 
offender  is  guilty  of  felony,  and,  being  convicted  thereof,  shall  suffer  death  as  a  felon.' 
In  cases  of  this  description,  you  will  consider  whether  the  individual  charged  was  one  of 
the  persons  constituting  a  riotous  assemblage,  which  was  effecting  the  destruction  of  the 
building.    If  he  formed  part  of  such  riotous  assembly  at  the  time  the  act  of  demoUtioD 
commenced,  or  if  he  wilfully  joined  such  riotous  assembly,  so  as  to  co-operate  with  then 
whilst  the  act  of  demolition  was  going  on,  and  before  it  was  completed,  in  either  case  be 
comes  within  the  description  of  the  offence,  and  within  the  penalties  imposed  by  the  act. 
although  he  may  not  have  been  a  person  who  actually  assisted  with  his  own  hand  ld  the 
demolition  of  the  building.    But  the  more  numerous  class  of  cases  seems  to  be  that  which 
is  founded  upon  the  second  section  of  the  same  statute,  by  which  it  is  enacted  that  if  any 
person  shall  unlawfully  and  maliciously  set  fire  to  any  house  or  other  building  mentioned 
above,  whether  the  same  shall  be  in  the  possession  of  the  offender,  or  in  that  of  anv  other 
person,  with  intent  thereby  to  injure  or  defraud  any  person,  every  such  offender  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  suffer  death  as  a  felon.    In  this  offence 
you  will  perceive  it  is  no  constituent  part  of  the  descriptions  in  the  statute,  that  the  party 
charged  should  form  one  of  a  tumultuous  or  riotous  assemblage  for  the  distnrbance  of 
the  public  peace :  it  is  an  offence  that  may  be  committed  by  a  single  individoal.'Toa 
will,  therefore,  in  these  cases,  inquire,  fintj  whether  the  party  set  fire  to  the  boildiop 
himself:  in  such  case,  no  doubt  of  his  gnilt  can  exist :  and  if  the  proof  falls  short  of  thi». 
you  will  then  consider  whether  he  was  jointly  engaged  in  the  prosecution  of  the  ^mf 
object  with  those  who  committed  the  offence.    If,  by  his  word  or  gesture,  he  incited 
others  to  commit  the  felony ;  or  if  he  was  so  near  the  spot  at  the  time  that  he.  bj  bi^ 
presence,  wilfully  aided  and  assisted  them  in  the  perpetration  of  the  crime;  in  either  of 
these  cases,  the  felony  is  complete  without  any  actual  manual  share  in  its  commissioo: 
and  where  the  statute  directs  that,  to  complete  the  offence,  it  must  have  been  done  witb 
intent  to  injure  or  defraud  any  person,  there  is  no  occasion  that  any  malice  or  iU-wjl^ 
should  subsist  against  the  person  whose  property  is  so  destroyed.    It  is  a  malicious  act  in 
contemplation  of  law,  when  a  man  wilfully  does  that  which  is  illegal,  and  which,  io  it^^ 
necessary  consequence,  must  injure  his  neighbour;  and  it  is  unnecessary  to  observe,  that 
the  setting  fire  to  another's  house,  whether  the  owner  be  a  stranger  to  the  prisoner.  or« 
person  against  whom  he  had  a  former  grudge,  must  be  equally  injurious  to  him;  nor  v>il\ 
it  be  necessary  to  prove  that  the  house  which  forms  the  subject  of  the  indictment  in  any 
particular  case,  was  that  which  was  actually  set  on  fire  by  the  prisoner.    It  will  be  suf- 
ficient to  constitute  the  offence,  if  he  is  shewn  to  have  feloniously  set  on  fire  another 
house,  from  which  the  flames  communicated  to  the  rest.     No  man'  can  shelter  himself 
from  punishment,  on  the  ground  that  the  mischief  which  he  committed  was  wider  in  it»< 
consequences  than  he  originally  intended. 
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*^64^2f)^1     f®^^®'  *^^  ^^^  ^^^y  9  ^^^  ^^  ^^®  opinions  of  Sir  Charles  ex- 

^     pressed  in  Parliament  on  the  subject  of  Parliamentary  Reform,  it 

^as  feared  that  there  would  be  a  riot,  and  a  deputation  was  sent  to  London 

"Another  class  of  offenders  will  be,  that  of  persons  who  stand  charged  with  acts  of 
plunder  and  theft,  and  these  may  come  before  you,  either  agg^arated  by  the  circom- 
Btanoe  of  violenee  or  threats  to  the  person  of  the  owner,  or  with  the  circumstance  of 
breaking  into  his  dwelling  house,  or  stealing  the  property  thereout,  when  the  house  was 
already  broken  open ;  in  both  which  cases,  the  offence  is  considered  of  a  more  aggravated 
nature,  and  the  measure  of  punishment  is  consequently  more  severe;  or  the  facts  may 
assume  the  shape  of  a  simple  larceny  of  the  goods  of  another ,'  in  all  which  cases,  as  in 
the  case  of  arson,  before  adverted  to,  all  who  are  present,  aiding,  assenting,  and  co-ope- 
rating in  the  fact,  are  in  point  of  law  principal  offenders.  The  only  other  observation  I 
would  suggest  upon  the  last-mentioned  offence  is  this,  that,  where  property  which  has 
been  stolen  is  found  in  the  possession  of  any  person  recently  after  the  theft  committed, 
unless  circumstances  appear  to  rebut  such  presumption,  he  may  be  presumed  guilty  of 
the  theft,  until  he  can  explain  or  prove  his  innocent  possession  of  the  property. 

"  There  is,  however,  one  case  which  stands  in  a  different  situation  from  the  rest,  and  to 
which  it  may  be  proper  that  I  should  call  your  particular  attention,  I  mean  the  case  of 
James  Gossley  Lewis,  who  is  at  present  at  large  upon  his  recognizance,  but  who  stands 
charged,  upon  an  inquest  before  the  coroner,  with  the  offence  of  manslaughter,  in  shoot- 
ing a  boy  of  the  name  of  Morris.  It  appears  from  the  depositions  before  the  coroner, 
that  Lewis  was  acting  in  aid  of  the  civil  authorities,  in  assisting  to  clear  the  streets,  after 
proclamation  had  been  regularly  made,  requiring  the  rioters  to  disperse  themselves,  and 
afler  they  had  continued  together  for  more  than  an  hour  from  the  time  of  making  proda- 
mation.  It  appears,  also,  by  the  testimony  of  the  witnesses,  that  the  pistol  was  not  aimed 
at  the  boy,  who  was  unfortunately  struck  by  the  balL  The  nature,  however,  of  the 
ofence  committed  by  Lewis  will  not  depend  so  much  upon  that  fact,  as  upon  the  circum- 
stances under  which  the  pistol  was  originally  discharged.  If  the  firing  of  the  pistol  by 
Lewis  was  a  rash  act,  uncalled  for  by  the  occasion,  or  if  it  was  discharged  negligently 
and  carelessly,  the  offence  would  amount  to  manslaughter :  but  if  it  was  discharged  in 
the  fair  and  honest  execution  of  his  duty,  in  endeavouring  to  disperse  the  mob,  by  reason 
of  their  resisting;  the  act  of  the  firing  of  the  pistol  was  then  an  act  justified  by  the  occa- 
sion, under  the  riot  act  before  referred  to ;  and  the  killing  of  the  boy  would  then  amount 
to  accidental  death  only,  and  not  to  the  offence  of  manslaughter." 

By  the  statute  1^2  Will  4,  c.  41,  s.  1,  (which  wholly  repeals  the  statute  1  Geo.  4,  c. 
37)  it  is  enacted,  <<  That,  in  all  cases  where  it  shall  be  made  to  appear  to  any  two  or 
more  justices  of  the  peace  of  any  county,  riding,  or  division  having  a  separate  commission 
of  the  peace,  or  to  any  two  or  more  justices  of  the  peace  of  any  liberty,  franchise,  city,  or 
town  in  England  or  WaUs^  upon  the  oath  of  any  credible  witness,  that  any  tumult,  riot, 
or  felony  has  taken  place  or  may  be  reasonably  apprehended  in  any  parish,  township,  or 
place  situate  within  the  division  or  limits  for  which  the  said  respective  justices  usually 
act,  and  such  justices  shall  be  of  opinion  that  the  ordinary  officers  appointed  for  pre- 
serving the  peace  are  not  sufficient  for  the  preservation  of  the  peace,  and  for  the  protec- 
tion of  the  inhabitants  and  the  security  of  the  property  in  any  such  parish,  township,  or 
place  as  aforesaid,  then,  and  in  every  such  case,  such  justices,  or  any  two  or  more  justices 
acting  for  the  same  division  or  limits,  are  hereby  authorized  to  nominate  and  appoint,  by 
precept  in  writing  under  their  hands,  so  many  as  they  shall  think  fit  of  the  householders 
or  other  persons  (not  legally  exempt  from  serving  the  office  of  constable)  residing  in  such 
parish,  township,  or  place  as  aforesaid,  or  in  the  neighbourhood  thereof,  to  act  as  special 
constables,  for  such  time  and  in  such  manner  as  to  the  said  justices  respectively  shall 
seem  fit  and  necessary  for  the  preservation  of  the  public  peace,  and  for  the  protection  of 
the  inhabitants,  and  the  security  of  the  property  in  such  parish,  township,  or  place ;  and 
the  justices  of  the  peace  who  shall  appoint  any  special  constables  by  virtue  of  this  act,  or 
any  one  of  them,  or  any  other  justice  of  the  peace  acting  for  the  same  division  or  limits, 
are  and  is  hereby  authorized  to  administer  to  every  person  so  appointed  the  following 
oath  ;  that  is  to  say —  • 

'  I,  A.  B.,  do  swear,  That  I  will  well  and  truly  serve  our  Sovereign  Lord  the  King  in 

*  the  office  of  special  constable  for  the  parish  {or  township]  of  ,  without  favour  or 

*  affection,  malice  or  ill-will ;  and  that  I  will  to  the  best  of  my  power  cause  the  peace  to 
'  l>e  kept  and  preserved,  and  prevent  all  offences  against  the  persons  and  properties  of  his 
*•  Majesty's  subjects ;  and  that  while  I  continue  to  hold  the  said  office  I  will,  to  the  best  of 
'  my  skill  and  knowledge,  discharge  all  the  duties  thereof  faithfully  according  to  law. 

*  So  help  me  God.' 

Provided  always,  that,  whenever  it  shall  be  deemed  necessary  to  nominate  and  appoint 
i-uch  special  constables  as  aforesaid,  notice  of  such  nomination  and  appointment,  and  of 
the  circumstnnces  which  have  rendered  such  nomination  and  appointment  expedient,  shall 
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to  have  an  interview  with  the  Secretary  of  State  on  ihe  aabject.  How-  r«o^ 
ever,  *it  was  determined,  that  the  gaol-delivery  ahould  be  held ;  and  ^ 
on  the  29th  of  ^October,  Sir  Charles  Wetherell  came  to  Bristol.  It  r  ^g7.*06g 
had  been  deemed  expedient  to  have  three  hundred  special  ^constar  ^  '  ' 
blcs  appointed,  which  was  thought  a  sufficient  force.  They  were,  indeed,  not 
all  special  constables,  as  some  ^persons  refused  to  be  sworn,  and  persons  r^^^ 
were  hired  (about  a  hundred)  to  make  up  the  number.  At  the  Gnild-  ^ 
hall,  Bristol,  the  Court  was  opened,  and  the  charter  read ;  and,  after  some  his- 
ses and  groans.  Sir  Charles  Wetherell  proceeded  to  the  Mansion-house.  There 
the  rioting  continued  aud  stones  were  thrown.  The  Riot  Act  was  read,  snd 
the  mob  had  increased  so  much  that  Sir  Charles  was  obliged  to  leave  the  town. 
The  mayor  again  read  the  Kiot  Act,  and  addressed  the  people ;  and  the  military, 
the  constables,  and  the  mob,  appeared  to  have  alternately  prevailed,  and  in  the 
course  of  the  evening  a  boy  waa  unfortunately  killed ;  however,  by  twelve  or 
one  o'clock  on  that  night,  all  appears  to  have  been  quiet.  Many  persons  went 
home ;  but  the  mayor  remained  in  the  Mansion-house,  and  did  not  go  to  bed 
At  about  six  or  seven  o'clock  on  Sunday  morning,  the  mob  assembled  in  greater 
force  than  ever,  and  Major  Mackworth  told  the  mayor,  that,  as  a  military  maot 
he  considered  that  he  (the  mayor)  was  bound  to  leave  the  Mansion-house ;  and 
he  did  so.  The  Bridewell  was  next  attacked  by  the  mob,  and  the  prisoners  re> 
leased ;  and  after  that,  the  mob  destroyed  the  governor's  house  at  tiie  gaolt 
and  set  free  the  prisoners,  whom  Sir  Charles  was  to  have  tried.  The  mob 
then  destroyed  the  bishop's  palace,  and  the  prison  at  Lawford's-gate ;  and,  in 
the  evening,  they  burnt  the  Mansion-house,  the  Excise-office,  the  Custom-house, 
aud  two  sides  of  Queen's-sauare ;  when  they  were  stopped  by  the  military,  and 
no  further  mischief  was  done,  and  the  mob  was  finally  put  down.  A  grot 
number  of  lives  were  lost :  many  who  were  plundering  the  houses  were  bunt 
to  death,  by  the  houses  being  in  flames ;  and  it  therefore  becomes  material  to 
consider  whether  all  this  was  occasioned  by  the  neglect  of  the  civil  or  military 
authorities,  or  either  of  them,  or  whether  it  was  occasioned  by  the  authorities 
not  having  sufficient  ^force  to  put  down  the  riot;  and  you  are  particu-  p^^-n 
larly  to  consider  whether  there  was  any  default  in  the  defendant.  The  ^  "' 
information,  in  the  first  count,  alleges,  that,  on  the  29th  of  October,  there  was 
a  riot  in  the  city  of  Bristol,  and  a  great  destruction  of  property ;  that,  on  the 
next  day,  the  rioters  attacked  and  destroyed  the  Bridewell,  and  attacked  the 
gaol,  and  set  the  prisoners  at  liberty ;  that  they  demolished  the  bishop's  palace, 
and  broke  open  a  number  of  dwelling-houses,  and  burnt  and  demolished  thoee 
houses ;  and  that  the  defendant  being  mayor,  and  not  regarding  the  duties  of 
his  office,  but  neglecting  the  same,  did  not  use  due  means  to  put  an  end  to  the 
riot ',  and  that  he  did  not  organize  a  sufficient  force,  nor  zive  such  orders  and 
directions  as  he  ought,  and  was  bound  to  do ;  and  that  he  absented  and  con- 
cealed himself,  and  permitted  the  rioters  to  continue  assembled  for  a  long  time. 

be  forthwith  transmitted  by  the  justices  making  such  nomination  and  appointment  tooae 
of  his  Majesty's  principal  secretaries  of  state,  and  to  the  lieutenant  of  the  coonty." 

This  statute  also  contains  provisions  that  the  secretary  of  state,  either  on  the  repre- 
sentation of  two  magistrates,  or  of  his  own  motion,  may  order  that  persons  by  law  exempt 
shall  become  special  constables ;  in  the  former  case  for  two  months,  and  in  the  latter  for 
three  months :  and  by'\}ther  sections  of  this  statute,  justices  may  fine  those  who  refuse  to 
be  sworn  in,  or  to  serve,  or  who  disobey  orders ;  and  may  make  regulations  for  the  special 
constables,  and  dismiss  them  for  misconduct.  The  justices  may  also  order  them  to  be 
paid  out  of  the  county  rate ;  and  persons  who  resist  the  special  constables,  may  be  eitber 
fined  on  a  summary  conviction,  or  prosecuted  by  indictment  or  information;  but  #peii*l 
constables  appointed  under  this  act  are  not  thereby  to  gain  any  settlement,  or  be  exempt 
from  the  militia.  This  statute  also  contains  a  form  of  conviction,  and  variona  other 
details.  ' 

In  addition  to  the  authorities  here  set  forth  and  referred  te,  an  opinion  given  bv  L^t-I 
BUenborough,  when  at  the  bar,  on  the  subject  of  suppressing  riots,  will  be  found  in  Barn  i 
Justice,  tit.  Riot. 
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The  other  counts  of  the  information  are  rather  more  general.  Now  a  person, 
whether  a  magistrate  or  a  peace-officer,  who  has  the  duty  of  suppressing  a  riot,  is 
placed  in  a  very  difficult  situation,  for  if,  by  his  acts,  he  causes  death,  he  is  lia- 
ole  to  be  indicted  for  murder  or  manslaughter,  and  if  he  does  not  act,  he  is  lia- 
ble to  an  indictment  on  an  information  for  neglect ;  he  is,  therefore,  bound  to 
hit  the  precise  line  of  his  duty ;  and  how  difficult  it  is  to  hit  that  precise  line, 
will  be  matter  for  your  consideration,  but  that,  difficult  as  it  may  be,  he  is 
bound  to  do.  Whether  a  man  has  sought  a  public  situation,  as  is  often  the 
case  of  mayors  and  magistrates,  or  whether,  as  a  peace-officer,  he  has  been  com- 
pelled to  take  the  office  that  he  holds,  the  same  rule  applies ;  and  if  persons 
were  not  compelled  to  act  according  to  law,  there  would  be  an  end  of  society ; 
bat  still,  you  ought  to  be  satisfied,  that  the  defendant  has  been  clearly  guilty 
of  neglect,  before  you  return  a  verdict  against  him ;  and  here,  I  ought  to  re- 
mark, that  mere  good  feeling,  or  upright  intentions,  are  not  sufficient  to  dis- 
charge a  man,  if  he  has  not  done  his  duty.  The  question  here  is,  whether  the 
"^^711  ^^^^'^^^^^  ^^^  ^^^  ^®  knew  was  in  his  power,  and  which  ^would  be  ex- 
^  pected  from  a  man  of  ordinary  prudence,  firmness,  and  activity,  to  sup- 
press these  riots.  Did  he  use  those  means,  which  the  law  requires  to  assemble 
a  sufficient  force  ?  Did  he  make  all  the  use  of  those  means  which  an  honest 
man  ought  to  do  by  his  own  personal  exertions  ?  According  to  the  testimony 
of  Mr.  Serjeant  Ludlow,  the  defendant  acted  under  his  advice ;  he  therefore 
had  the  best  legal  advice  that  a  public  officer  could  be  reasonably  expected  to 
liave;  and  Major  Mackworth  who  is  a  man  of  high  military  rank,  and  of  great 
spirit,  says,  that  the  defendant  was,  in  a  military  point  of  view,  willing  to  act 
on  his  advice  ]  and  if  he  acted  under  such  advice,  it  forms  matter  for  your 
serious  consideration  in  the  course  of  the  case ;  not  that,  if  the  defendant  acted 
contrary  to  law,  it  will  be  sufficient  to  shelter  him,  that  he  acted  under  the  ad- 
vice of  others;  still  less  will  it  guard  him  as  to  matters  not  within  the  scope  of 
the  advice ;  however,  you  will  consider  whether  the  advice  so  riven  was  not  the 
correct  advice  under  all  the  circumstances.  With  respect  to  the  not  providing 
a  sufficient  force,  there  is  no  doubt  that  very  great  calamities  afterwards  occur-  • 
red ;  but  I  think  you  ought  not  to  consider  that :  for,  although,  if  it  could  have 
been  foreseen  that  the  military  would  have  been  withdrawn  and  such  destruc- 
tion would  have  ensued,  it  was  possible  that  a  very  large  civil  force  might  have 
been  collected  by  over-exertion  on  the  part  of  the  magistrates ;  yet  you  ought 
to  judge  only  of  what  appeared  at  the  time,  because,  as  the  magistrates  could 
not  forsee  all  this,  they  might  have  collected  an  immense  force,  and  no  riot 
might  have  taken  place;  and  then  the  magistrates  would  only  have  been 
laughed  at  bjr  every  oody. 

In  this  information,  various  acts  of  neglect  are  imputed  to  the  defendant — 
the  not  assembling  a  sufficient  force — ^not  protecting  the  gaol — not  protecting 
the  palace,  &c.  Now  if  four  of  you  think  that  one  particular  act  of  neriect  is 
proved,  and  eight  of  you  think  that  it  is  not,  and  those  eight  should  thii^  that 
t.^-<,-.  another  act  of  neglect  is  proved,  *which  the  first  four  think  is  not  proved  j 
"''^•'  though  you'should  thus  all  think  him  guilty  of  neglect,  that  is  not  suf-. 
ficient,  alid  you  ought  not  to  find  a  verdict  against  ^e  defendant,  unless  you 
all  think  him  guilty  of  the  same  act  of  neglect.  The  first  neglect  that  is  imputed 
to  the  defendant  is,  that  he  did  not  assemble  a  sufficient  force,  and  thi^t  he  did 
not  head  the  constables.  On  this  part  of  the  case,  it  appears  that  a  meeting  was 
held  previously  to  the  arrival  of  Sir  Charles  Wetherell,  and  such  a  number  of 
special  constables  as  was  then  considered  sufficient,  was  sworn  in.  You  will 
consider  whether  the  Mayor  was  to  blame  so  far;  but  then  it  is  said  that  he  did 
not  go  out  and  head  these  constables  on  the  Saturday  night.  Now  it  is  proved 
that  he  did  go  out  and  read  the  Riot  Act,  and  that  he  was  actually  struck,  and 
that  his  life  was  in  danger,  and  he  was  always  near  the  spot;  and  it  appears  to 
>ne  that  a  mayor  is  not  bound  to  go  out  to  head  the  constables,  which  is  usu- 
ally the  province  of  the  chief  constable^  who  would  be  likely  to  do  that  duty 
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much  better  than  a  mayor  could  be  expected  to  do  it;  and  for  any  thing  that 
had  required  the  presence  of  the  defendant,  it  was  very  easy  to  have  gone  to 
him  at  the  Mansion-houBC,  where  he  was  duriog  the  whole  of  the  riots  of  that 
eveoingi  the  riot  at  that  time  being  in  Queen's-equare,  in  which  the  Mansion- 
house  itself  is  situated.     It  is  also  alleged  that  the  mayor  did  not  "  organize" 
the  constables.     The  word  ''  organize''  is,  I  believe,  a  new  term  in  legal  pro- 
ceedings; and  I  do  not  think  that  it  ever  before  found  its  way  into  any  indict- 
ment or  information ;  nor  do  I  believe  that  it  was  ever  found  before  in  any 
kind  of  pleading ;  I  suppose  that  it  means  that  the  defendant  should  have  mtr- 
shalled  and  arrayed  the  constables :  but  it  belonged  much  more  to  the  chief 
constables  to  arrange  the  men  of  their  wards  than  for  the  mayor  to  do  it.    How- 
ever, to  all  this  earlier  part  of  the  case  there  is  a  general  answer  to  be  given, 
which  is,  that  all  was  quiet  by  twelve  o'clock  on  the  night  of  Saturday;  and 
Mr.  Hare,  the  under-sheriff,  tells  us  that  the  mob,  up  *to  that  time,  waa   poyo 
not  greater  than  he  had  seen  before  at  elections.    The  next  thing  im-  *-  " 
puted  against  the  defendant  is,  that  there  was  a  want  of  energy  in  his  conduct 
in  not  ordering  the  military  to  fire  upon  the  rioters.     Upon  this  part  of  the 
case,  it  appears  that  he  was  intending  to  do  so,  but  was  dissuaded  by  Colonel 
Brereton,  and  also  by  Major  Mack  worth ;  and  if  the  defendant  had  given  an 
order  to  fire  upon  the  rioters,  and  death  had  ensued,  ho  would,  upon  an  indict- 
ment for  murder  or  manslaughter,  have  had  great  difficulty  to  defend  himself, 
if  it  had  appeared  that  he  had  given  the  order  to  fire  against  the  advice  of  two  dis- 
tinguished military  officers.    I  cannot  say  that  he  could  not  have  made  a  defence ; 
but  a  strong  prima  facie  case  would  have  been  made  against  him.     However, 
the  principal  charge  up  to  this  time  is,  that  the  defendant  did  not  assemble  a 
sufficient  force  to  suppress  the  riot;  and  on  this  charge  the  statutes  1  Geo.  4, 
0.  37,  and  1  &  2  Will.  4,  c.  41,  have  been  referred  to  on  the  part  of  the  prosecu- 
tion.    There  is,  however,  in  this  information  no  specific  charge  foanded  on 
either  of  those  statutes ;  and  even  if  there  had  been,  it  must  have  been  shevn 
that  regular  steps  had  been  token  before  the  defendant  could  have  acted  upw 
either  of  those  statutes.     There  is  no  proof  of  any  deposition  upon  oath  having 
been  made  as  required  by  those  acts  of  Parliament ;  and  the  majority  of  tii^ 
Court  are  of  opinion,  that  there  is,  in  this  case,  no  question  for  yon  to  consider 
on  either  of  those  statutes;  and  that  you  must,  therefore,  deal  with  this  case 
as  if  they  had  never  boen  passed ;  and  the  great  question  for  yon  to  consider  is, 
whether  the  defendant  has  done  those  things  which  the  general  rules  of  law 
require  of  magistrates :  which  are,  that  they  should  keep  the  peace  and  restrain 
rioters,  and  pursue  and  take  them;  and  to  enable  them  to  do  this,  thev  may 
call  on  all  the  king's  subjects  to  assist  them ;  and  the  king's  subjects  are  bound 
to  do  so.     They  are  to  call  on  the  king's  subjects,  who  are  bound  to  asedst  them 
upon  reasonable  warning.     One  great  question  is — Has  this  been  done  ^074 
by  the  defendant  in  "^this  case  t    If  it  has,  he  has  done  what  is  required  *-  ^ 
of  him  by  law.     It  is  said,  on  the  part  of  the  prosecution,  Uiat  th^re  was  no 
pkn  proposed  by  the  mayor  or  magistrates;  that  no  magistrates  were  present 
to  receive  those  who  came  to  assist  them ;  and  that,  at  thq  demolition  of  the 
prisons,  the  palace,  &o.  there  was  no  sufficient  force  to  repel  the  rioters.    No 
doubt  that  is  a  sufficient  prima  facie  case  to  call  on  the  defendant  for  an  answer. 
Now  the  answer  of  the  defendant  is  this,  that  on  the  Sunday  morning  he  sent 
to  collect  a  civil  force,  and  called  at  several  houses,  and  spoke  to  persons  in  the 
streets;  and  that  it  being  Sunday,  he  expected  that  persons  would  be  at  their 
places  of  worship,  and  he  could  have  their  attendance  sooner  than  if  he  had  had 
to  send  to  them  at  their  houses;  and  he  therefore  sent  to  the  churchwardens  of 
the  parishes  and  had  notices  posted  and  circulated  about  the  town,  stating  that 
he  wished  to  assemble  a  constabulary  force,  and  that  the  inhabitants  of  the 
J®^^'*!  Pwiahes  should  form  themselves  into  bodies  and  attend  him  at  the  Guild- 
fkl'  *t     **  ^**  ^^*  ^^  defendant,  as  mayor,  was  bound  to  do ;  and  it  i^pcara 
tnat  these  notices  were  read  in  the  different  places  of  worship ;  and  if  sufficient 
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persons  had  attended  in  pursoanoe  of  these  noiieeSy  there  is  great  reason  to 
believe  that  many  of  the  nnfortanate  oiroumstanoes  which  afterwards  occurred 
would  not  have  taken  {Ause.     By  law,  all  the  king's  subjects  are  to  come 
together  upon  reasonable  warning  from  the  magistrate,  and  to  come  to  his  aid* 
If  this  was  a  reasonable  warning,  that  is  all  that  was  required  of  the  defendant. 
Another  question  will  be,  whether  this  warning  was  sufficiently  early  ?    As  the 
riot  was  at  an  end  on  the  Saturday  night,  it  was  hardly  necessary  to  send  any 
warning  during  the  nieht-time,  and  if  the  defendant  had  not  waited  for  the  assem- 
bling of  the  people  at  divine  worship,  he  must  have  sent  out  a  vast  number  of  mes- 
sengers, who  must  have  delivered  written  notices,  because,  if  verbal  messages  only 
had  been  left  for  them,  the  people  might,  and  probably  would,  have  affected  not 
*^"^1  *to  understand  the  meaning  of  the  notice.    You  will,  therefore,  consider 
" '   -'  whether  the  defendant  did  not  act  in  a  proper  mode  under  all  the  circum- 
stances of  the  case ;  and  if  the  defendant  did  all  that  the  law  required  of  him, 
he  is  not  liable  to  be  found  guilty  upon  this  information.     It  further  appears, 
that,  when  these  notices  had  oeen  sent  out,  many  persons  would  not  attend ;  and 
that,  from  one  cause  or  another,  not  more  than  one  hundred  or  one  hundred  and 
fifty  did  in  fact  attend.     Now,  the  population  of  Bristol  beins  about  one  hun- 
dred thousand,  at  least  twenty  thousand  might  have  been  &iny  expected  to  at- 
tend upon  these  notices ;  and  even  of  those  who  did  come  some  would  not  act 
without  the  militarv,  and  others  would  not  act  without  fire-arms  being  ffiven  to 
theoi;  and  although,  in  point  of  law,  the  defendant  might  have  given  fee-arms 
to  them,  still  it  would  have  been  the  height  of  imprudence  to  have  giVen  fire- 
arms indiscriminately  to  persons  who  might  not  know  their  use,  and  who  might 
be  under  no  control,  and  who,  not  being  used  to  act  together,  might  have  been 
cut  off  from  the  rest  of  the  force,  and  the  arms  have  by  those  means  got  into 
the  hands  of  the  rioters ;  indeed,  Major  Mackworth  states  that  it  is  considered 
imprudent  to  put  arms  into  the  hands  of  young  troops.    In  point  of  law,  the 
defendant  would  have  been  justified  in  giving  those  persons  arms,  but  it  would 
have  been  very  imprudent  for  him  to  have  done  so.     If  the  defendant  did  all 
that  he  could  to  assemble  a  force,  it  was  no  fault  of  his  that  they  would  not  act ; 
and  it  appears,  on  the  evidence  on  both  sides,  that  there  was  no  great  disposition 
to  attend  to  the  requisitions  of  the  defendant.     It  has  been  said,  that  the  de- 
fendant ought  to  have  called  out  the  Chelsea  pensioners ;  but,  with  regard  to 
that,  I  ^prehend  that  the  defendant  was  not  bound  to  call  out  the  Chelsea  pen- 
sioners any  more  than  any  other  of  his  Majesty's  subjects ;  and  you  are  to  con^ 
aider,  not  whether  a  very  extraordinary  exertion  might  not  have  procured  more 
^2^ai   ^^^^^f  *^^^  whether  the  defendant  has  been  guilty  of  a  neglect  of  that 
'    -I   duty  which  the  law  has  imposed  upon  him.     However,  it  appears  that 
only  about  twenty  Chelsea  pensioners  attended,  which  was  but  a  small  number. 
With  regard  to  the  defendant's  not  making  the  best  use  of  such  force  as  did 
come,  it  appears  that  there  was  an  indisposition  to  assist  the  defendant,  because 
some  had  a  dislike  to  Sir  Charles  Wetherell,  and  others  a  dislike  to  the  corpora- 
tion ;  and  at  the  Bishop's  palace,  on  the  Saturday  night,  we  find  that  of  the  special 
constables  who  had  attended,  many  went  away  and  did  not  do  what  they  had 
undertaken ;  and  on  the  Monday  morning  we  also  find  that  ^veral  of  the  penKms 
who  came  and  offered  to  become  special  constables  had  been  seen  in  the  riot  the 
uight  before ;  and  you  will  have  to  consider  whether  there  was  any  disposition 
on  the  part  of  the  people  to  assist  the  defendant  as  mayor.    It  appears,  that  by  the 
Monday  a  much  sreater  force  was  organized.    The  services  of  two  hundred  men 
had  been  offered  by  a  Catholic  priest;  but  that  was  not  tiU  the  Monday;  and 
by  that  time  the  under-sheriff  had  organised  two  thousand  seven  hunmd,  or 
two  thousand  eiffht  hundred  men,  and  more  military  had  arrived  in  the  city,  and 
a  considerable  change  of  feeling  had  taken  place ;  and  it  is  reasonable  to  sup- 
pose that  by  that  time  people  felt  that,  as  the  burnings  continued,  no  one  oould 
tell  whose  pro^ty  would  be  destroyed  next.     It  appears,  that,  so  early  as  the 
Saturday  evemngi  something  was  said  about  the  calling  out  of  the  poue  oomu 
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tatfUf  but  that  that  could  Bot  be  effected  that  night.     Now,  the  calling  ont  of 
the  potse  comitcUus  may  be  by  a  justice  or  by  the  sheriff;  and  the  calling  out  of 
the  posse  camiiatu9  is  oaly  the  calling  out  of  the  people  to  assist  the  magistracy; 
and  what  was  done  by  the  mayor  on  the  Sunday  morning  was  the  same  in  effect, 
only  that  there  was  not  the  formality  of  summonses.     It  has  been  objected,  that 
the  defendant  did  not  keep  a  force  of  ten  or  twelve  resolute  men  to  act  as  occa- 
sion ^might  require :  I  do  not  think  that  that  is  any  part  of  the  duty  of  p^-. 
a  justice  of  the  peace;  his  duty  is  to  quell  riots,  but  not  to  keep  men  to  ■-  ^^ ' 
act  as  occasion  may  require :  besides,  the  force  that  the  defendant  had  under  \n< 
control  seems  to  have  been  too  small  to  admit  of  a  carps  de  reserve  of  this  kiihi 
beintf  taken  out  of  it.     Another  charge  is,  that  the  defendant  did  not  protect 
the  Bridewell ;  and  it  is  said  that  a  force  of  twenty  resolute  men  might  have 
protected  it :  bnt  it  seems  that  the  mayor  had  no  such  force ;  indeed,  these  reso- 
lute men  must  have  been  men  used  to  such  duty,  men  used  to  give  and  reoeiTe 
hard  blows,  and  to  act  at  all  hazards ;  now  wc  find  that  the  mayor's  force  was 
not  of  this  description,  as  a  part  of  those  who  had  been  with  him  went  away  in- 
stead of  acting.     I  now  come  to  the  mayor's  going  to  the  White  Lion  on  the 
Sunday  night.     It  appears  that  he  had  been  up  all  the  Saturday  night,  and  that 
the  White  Lion  is  in  the  same  street  as  the  Guildhall ;  and  as  he  could  be  easily 
found  when  sent  for,  it  was  no  more  than  if  he  had  taken  some  repose  in  an- 
other room ;  and  you  will  say  whether  he  was  not  justified  in  taking  even  more 
repose  than  it  appears  that  he  did,  more  especially  as  he  had  no  more  authority 
than  any  other  magistrate  of  the  city  of  Bristol.    With  respect  to  the  protection 
of  the  gaol,  you  will  consider  whether  the  defendant  had  any  sufficient  force  for 
that  purpose.     It  has  been  said  that  he  might  have  cut  it  off  from  the  city  bj 
destroying  a  draw-bridge.     But  that  is  rather  the  act  of  a  military  man ;  and  it 
oould  hardly  be  expected  of  a  civil  magistrate  (who  probably  had  never  heard  of 
cutting  off  a  place  in  his  life,)  that  he  should  be  competent  upon  a  matter  of 
military  tactics  or  engineering.     Another  charge  is,  that  the  defendant  did  not 
protect  the  bishop's  palace ;  and  on  this  part  of  the  case  it  appears  that  the  de- 
fendant, accompanied  by  Mr.  Serjeant  Ludlow,  went  to  it,  but  had  not  sofficient 
force  to  enable  him  to  save  it ;  and  it  appears  also  that  the  soldiers  went  away ; 
but  why  they  did  so  we  have  no  account;  and  the  other  force  with  ^he  r«o-^ 
defendant  is  proved  to  have  been  perfectly  inadequate.     Another  thing  L  ^'^ 
alleged  against  the  defendant  is,  that  the  Doddington  troop  of  horse  arrived  in 
consequence  of  a  requisition  from  the  defendant,  and  that  he  was  not  in  such  a 
situation  as  was  necessary  to  receive  them.    Now  it  appears  that  accommodations 
had  been  provided  for  them,  and  that  they  left  the  city  because  a  person  at  the 
door  of  Fisher's  livery  stables  told  them,  that  there  was  no  accommodation  for 
them  there.     As  to  who  that  person  was,  we  have  no  account;  but  probably  he 
was  some  person  who  did  not  wish  this  troop  to  act  against  the  rioters.    Ao- 
other  charge  is,  that  being  required  to  ride  with  the  I4th  Light  Dragoons,  the 
defendant  would  not  do  so.     In  my  opinion  he  was  not  bound  to  do  so.    I  do 
not  think  that  a  justice  of  the  peace  is  bound  to  ride  up  and  chai^  with  the 
military.    The  military  officer  may  act  without  any  magistrate,  but  no  prudent 
nulitary  man  would  do  so,  because  his  acting  may  be  attended  with  the  lo»  <tf 
t!p  i  ^^^  ^^  *  magistrate  gives  him  an  order  to  act,  that  is  all  that  is  required. 
If  the  law  were  otherwise,  great  inconvenience  would  ensue ;  for  if  it  were  ne- 
cessary that  the  magistrate  should  ride  with  the  troops  when  they  charged,  it 
would  be  necessary  for  him  to  ride  with  them  every  time  that  they  did  8o;  and 
It  would  be  very  injudicious  in  many  cases,  that  a  magistrate  should  charge  with 
the  miliary;  more  especially,  if,  like  the  defendant,  he  was  the  mayor  of  a 
town,  and  many  persons  from  various  quarters  were  likely  to  come  to  him,  from 
wme  to  time,  for  orders.     Some  evidence  has  been  given,  that  the  defendant  has 
Men  seen  on  horseback ;  and  from  this  you  are  asked  to  infer  that  he  could  ride : 
nut  to  ride  m  a  charge  of  cavalry,  it  is  not  enough  for  a  man  to  be  merely 
•Die  to  nde.     To  ride  with  the  military  you  must  ride  as  they  do;  and  if  a 
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magistitUe  were  to  ride  with  the  military,  he  would  not  only  be  in  danger  of 
being  soon  unhorsed,  but  he  would  also  be,  most  probably,  singled  out  by  the 
rioters,  and  destroyed.    Indeed,  with  respect  to  riding  at  the  bead  of  the  troops, 
i^'-Q-i  *eTen  military  commanders  do  not  do  that  on  all  occasions ;  they  only 
"*  ^  do  so  at  particular  times,  and  under  particular  circumstances;  and  I  see 
no  reason  why  a  magistrate  should  do  it.     Another  ground  of  complaint  against 
the  defendant  is,  that  he  did  not  attend  to  the  fire-arms  that  were  in  the  town, 
in  the  gunsmiths'  shops;  and  it  appears  that  when  one  gentleman  put  a  question 
on  this  subject,  he  was  led  to  believe,  from  the  answer  he  received,  that  ni 
directions  had  been  given  respecting  them.     However,  you  will  have  to  say, 
whether  it  was  not  prudent  to  conceal  the  state  of  the  arms,  as,  in  point  of  fact^ 
early  on  the  Sunday,  the  magistrates  had  caused  all  the  locks  to  be  taken  off  the 
fire-arms;  and,  besides,  I  am  not  aware  that  a  magistrate  is  guilty  of  criminal 
neglect,  if  he  does  not  give  orders  respecting  the  arms  in  the  gunsmiths'  shops ; 
all  that  he  is  bound  to  do,  is  to  give  the  people  reasonable  warning  to  come  out 
and  assist  him  in  quelling  the  riot,  and  to  make  the  best  use  of  them  when  they 
are  assembled.    Some  question  has  been  made  as  to  the  personal  conduct  of  the 
mayor.     It  is  chareed,  that  he  escaped  from  the  M^sion-house  over  some  leads 
on  the  Sunday.    Now  it  appears  by  the  testimony  of  Major  Mackworth,  that 
the  life  of  the  defendant  was  in  duiger;  and  that,  though  he  was  told  so,  he 
was  unwilling  to  leave  the  Mansion-house.     Indeed,  he  seems  to  have  had  the 
same  feeling  as  the  captain  of  a  ship  at  a  time  of  shipwreck,  that  is,  that  he 
will  be  the  last  man  to  leave  it:  however,  Major  Mackworth,  considering  that 
the  life  of  the  defendant  was  in  danger,  again  urged  him  to  depart,  and  he  left, 
and  was  advised  to  go  to  Clifton ;  but  he  refused  to  leave  the  city,  and  went  to 
the  house  of  Mr.  Ganger,  where  it  is  proved  that  several  persons  knew  that  he 
was.     With  respect  to  the  personal  courage  of  the  defendant,  Major  Mack- 
worth  says,  that  he  never  saw  a  man  more  cool  and  collected  in  his  life,  and 
that  too  at  a  time  when  he  considered  the  life  of  the  defendant  to  be  in  danger : 
"^^801   ^^^^)  the  defendant  appears  to  have  displayed  sreat  personal  '^'courage. 
-'   He  was  placed  in  a  most  unfortunate  situation — he  had  no  military  force 
who  would  act — there  was  a  feeling  against  the  corporation — and  no  disposition 
to  quell  the  mob.     Another  charge  is,  that  the  defendant  did  not  endeavour  to 
preserve  Queen's-square ;  however,  that  seems  to  have  been  a  very  .hopeless 
case,  as  it  wduld  have  required  a  veiy  strong  force  to  have  put  down  the  riot 
that  existed  there.     It  was  no  part  of  the  duty  of  the  defendant  to  hire  men  to 
put  down  the  riots;  his  duty  was  only  to  collect  those  who  would  come  upon 
reasonable  warning.     It  appears  that,  on  the  arrival  of  Major  Beckwith,  of  the 
14th  Light  Dragoons,  he  found  the  defendant  and  other  magistrates  assembled, 
and  that  he  asked,  that  some  of  them  would  go  out  with  him;  but  that  they 
refused.     He  sajrs,  ''  I  put  the  question  to  each  individually,  and  one  said,  that 
it  would  make  him  unpopular,  and  he  feared  his  shipping  might  be  burnt ;  an- 
other said,  that  he  feared  that  his  property  would  be  destroyed;  and  they  all 
said,  they  could  not  ride  :  and,  on  some  ^ntleman  saying  that  Alderman  Hil- 
house  could  ride.  Alderman  Hilhouse  said,  that  he  had  not  been  on  a  horse  for 
eighteen  years,  and  that  he  would  hold  any  one  responsible  who  would  venture 
to  say  he  could  ride."     Still  it  was  no  part  of  a  magistrate's  duty  to  ride  with 
the  troops;  and  it  is  proved  that  the  defendant  signed  an  order,  giving  Major 
Beckwith  authority  to  act,  and  you  will  say  whether  he  was,  on  that  occasion, 
guilty  of  a  neglect  of  his  duty.     The  charge  in  this  case  is  very  general  and 
indefinite;  and  you  will  consider  whether  the  defendant  took  the  steps  prescribed 
by  law  to  coUect  a  force,  and  whether  he  used  that  force  as  he  ought ;  you  will 
consider  whether  there  was  in  him  a  criminal  neglecii  of  duty ;  and  if  you  think 
that  there  was,  you  will  find  the  defendant  guilty;  but  if  you  think  there  was 
not,  yoa  will  acquit  him.     I  will  read  over  the  evidence,  if  you  wish  it;  and 
shouid  either  of  my  learned  brothers  think  it  necessary  to  add  any  thing  to  my 
remarks,  they  have  the  right  of  so  doing  if  they  think  proper. 
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*Mr.  Jiutioe  J.  Parki.     I  do  not  think  it  necessary  to  add  any  thing. 

Ur.  JoBtioe  Taitnton.    Nor  do  I. 

Verdict — ^Not  Guilty.  The  jniy  handed  in  a  written  paper  in 
the  following  terms: — '<We  nnanimonsly  find  Charles  Pin- 
ney,  the  late  Mayor  of  Bristol,  not  guilty  of  the  miede- 
meanors  wherewith  he  is  charged.  We  are  of  opinion,  cir- 
cumstanced as  he  was;  menaced  and  opposed  by  an  infuriated 
and  reckless  mob;  unsupported  by  any  sufficient  force,  dvil 
or  military;  deserted  in  those  quarters  where  he  might  m- 
sonably  have  expected  assistance ;  that  the  late  Major  of 
Bristol  acted  according  to  the  Inest  of  his  judgment,  with 
seal  and  personal  courage,  (a) 

Denman,  A.  O.,  Home,  S.  O.,  WUde  and  CoUridge,  Serjts.,  SkfjiherdvA 
Wightmany  for  the  prosecution. 

Sir  J.  Scarlett,  Campbdl,  Ludlow,  Seijt.,  and  FoUett,  for  the  defendant 

[Attorneys— ifotfie  j*  Bouekier,  and  Jsnmmgt  J*  BoU<m,'\ 

The  Foreman  of  the  Special  Jury  (Captain  Gardiner)  asked  the  Court  to 
order  that  the  expenses  of  the  jury  might  be  paid,  as  they  had  all  come  from 
Berkshire,  and  had  been  in  attendance  eight  days. 

.  Mr.  Justice  Littledale  (having  conferred  with  Mr.  Justice  J.  Parks,  asd 
Mr.  Justice  Taunton).     The  Court  have  no  power  to  make  such  an  order. 

*The  Solicitor  to  the  Treasury  paid  each  of  the  Special  Jurors  one  p^g^ 
guinea.  '•'""' 

There  were  other  similar  informations,  against  other  magistrates  of  Bristol, 
which  were  not  tried.  The  Special  Jurors,  who  had  been  summoned  to  try  the 
information  which  stood  next  in  order,  applied  for  their  expenses,  stating  that 
they  had  been  in  attendance  during  the  whole  of  the  trial  of  Mr.  Pinnej,  ex- 
pecting to  be  called.     They,  however,  were  not  paid  any  thing. 


REX  V.  KENNETT,  B8q.(6)    March  10. 


A  magistrate  may  assemble  all  the  King's  snbjeets  to  quell  a  riot,  and  nay  call  in  the 
soldiers,  who  are  subjects,  and  may  act  as  such ;  bat  tbis  should  be  done  with  gFctt 
cauUon.  At  the  Ume  of  a  riot,  a  magistrate  may  repel  force  by  force,  before  the  read- 
ing of  the  proclamation  from  the  Riot  Act. 

If,  on  a  riot  taking  place,  a  magistrate  neither  reads  the  proclamation  from  the  Riot  Act, 
nor  restrains  nor  apprehends  the  rioters,  nor  g^ires  any  order  to  fire  on  them,  nor  maket 
any  use  of  a  military  force  under  his  command,  this  is  prima  facie  eridence  of  a  crimi- 
nal neglect  of  duty  in  him ;  and  it  is  no  answer  to  the  charge  for  him  to  say  that  fa« 
was  afraid,  unless  his  fear  arose  from  such  danger  as  would  affect  a  firm  mao ;  and  if, 
rather  than  apprehend  the  rioters,  his  sole  care  was  for  himself,  this  is  also  negiect 

This  information,  which  was  filed  by  James  Wallace,  Esq.,  his  Majesty's  Attoner- 
General,  stated,  in  the  first  count,  that,  on  the  fourth  day  of  June,  20  Geo.  3,  "  at  the 
parish  of  Saint  Giles  without  Gripplegate,  in  the  ward  of  Gripplegate  Without,  hi  Loodoa 
aforesaid,  diyers  wicked,  seditions,  and  evil-disposed  persons,  to  the  number  of  fifty  v» 
more,  whose  names  are  at  present  unknown  to  the  said  Attorney-General,  with  force  apd 
arms,  unlawfully,  riotously,  and  tamultiiously  assembled  themselres  together,  to  the  dis- 

(o)  We  are  nmch  indebted  to  the  learned  gentlemen  engaged  in  this  case,  and  also  to 
Mr.  Uealtry,  for  the  assistance  and  information  they  have  kindly  afforded  us. 

(6)  We  believe  that  there  is  no  report  of  the  trial  of  Mr.  Kennett  contained  either  to 
the  State  Trials  or  in  any  law-book.  But,  in  Doug.  Rep.  436,  (n.  4,)  it  is  said— "the 
mischief  the  rioters  did  was  fh>m  a  persuasion,  confirmed  by  example,  that  the  troops 
did  not  dare  to  act.  Brackley  Kennett,  the  Lord  Mayor  of  London,  was  prosecuted  by 
information,  and,  upon  a  full  trial,  convicted  of  a  breach  of  duty,  because  he  had  not 
ordered  the  troops  to  quell  the  rioters  by  force." 
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tnrbance  of  the  public  peace,  tranqaillitj,  order,  and  goTemment  of  this  realm,  and  to 
injure  and  destroy  the  properties  of  diyers  quiet- and  peaceable  subjects  of  our  said  Lord 
the  King ;  and  being  so  assembled,  did  then  and  there  unlawfully,  riotously,  tumultu- 
oualy,  and  with  force,  feloniously,  and  against  the  form  of  the  statute  in  such  case  made 
*2831  ^°^  provided,  begin  to  demolish  and  pull  down  the  dwelling-house  *of  Hary 
^  Crooke,  there  situate  and  being ;  and  did  also  then  and  there,  unlawfully,  riotously, 
and  tomultuously  injure  and  destroy  the  household  furniture  and  effects  of  divers  quiet 
and  peaceable  subjects  of  our  said  Lord  the  King,  whose  names  are  at  present  unknown 
to  the  said  Attorney  •General,  and  commit  and  perpetuate  other  outrages  and  enormities;, 
and  the  said  Attorney-General  of  our  said  Lord  the  King,  for  our  said  Lord  the  King, 
giveth  the  Court  here  to  understand  and  be  informed,  that  Brackley  Kennett,  late  of  Lon- 
don, aforesaid,  Esquire,  at  the  time  of  the  said  unlawful,  riotous,  and  tumultuous  assem- 
bly, to  wit,  on  the  said  fourth  day  of  June,  in  the  twentieth  year  aforesaid,  and  before 
and  afterwards,  was  Mayor  of  the  City  of  London  aforesaid,  and  also  one  of  the  keepers 
of  the  peace  and  justices  of  our  said  Lord  the  King  assigned  to  keep  the  peace,  and  also 
to  hear  and  determine  divers  felonies,  trespasses,  and  other  misdemeanors  committed 
within  the  said  City  of  London,  (that  is  to  say,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid,)  and  that  the  said  Brackley  Kennett  being  such  Mayor  and  Justice  of  the 
Peace  as  aforesaid,  well  knew  of,  and  was  personally  present  at  the  time  and  place  of,  the 
said  unlawful,  riotous,  and  tumultuous  assembly^  and  whilst  the  said  persons,  so  unlaw- 
fully, riotously,  and  tumultuonsly  assembled,  were  committing  and  perpetrating  the 
aforesaid  felony,  injuries,  outrages,  and  enormities,  to  wit,  on  the  said  fourth  day  of  June, 
in  the  twentielii  year  aforesaid,  at  the  said  parish  of  Saint  Giles  without  Cripplegate,  in 
the  ward  aforesaid,  in  London  aforesaid :  And  it  was  then  and  there  the  duty  of  the  said 
Brackley  Kennett,  as  such  Mayor  and  Justice  of  the  Peace  as  aforesaid,  for  the  dispersing 
of  the  persons  so  unlawfully,  riotously,  and  tumultuonsly  assembled  as  aforesaid,  and 
the  suppressing  and  putting  an  end  to  the  said  unlawful,  riotous,  and  tumultuous  assem- 
bly, to  have  then  and  there  made,  or  caused  to  be  made,  proclamation  in  the  manner  pre- 
scribed and  directed  in  and  by  an  act  of  Parliament,  made  in  the  Parliament  of  the  Lord 
George  the  First,  late  King  of  Great  Britain,  &c.,  at  a  session  thereof  holden  at  Westmin- 
ster, in  the  county  of  Middlesex,  in  the  first  year  of  his  reign,  intituled  *  An  Act  for  pre- 
venting tumults  and  riotous  assemblies,  and  for  the  more  speedy  and  effectual  punishing 
the  rioters.'  And  the  said  Attorney-General  of  our  said  Lord  the  King,  for  our  said  Lord 
the  King,  giveth  the  Court  here  further  to  understand  and  be  informed,  that  the  said 
Brackley  Kennett,  being  such  Mayor  and  Justice  of  the  Pence  as  aforesaid,  and  well 
knowing  of  the  said  unlawful  and  tumultuous  assembly,  and  being  so  present  as  afore- 
said, but  disregarding  his  duty  as  such  Mayor  and  Justice  of  the  Peace  as  aforesaid,  and 
the  directions  contained  in  the  said  act  of  Parliament  for  the  suppressing  of  tumults  and 
riots,  did  not,  at  any  time  during  the  said  unlawful,  riotous,  and  tumultuous  assembly, 
*2ft4l  ™^^^  ^^  cause  to  be  *made  proclamation  in  the  manner  prescribed  and  directed 
J  by  the  said  act  of  Parliament,  [see  ante,  vol.  4,  p.  442,  where  the  sections  of  this 
statute  are  set  forth,]  but  then  and  there,  to  wit,  on  the  said  fourth  day  of  June,  in  the 
twentieth  year  aforesaid,  at  the  said  parish  of  Saint  Giles  without  Cripplegate,  in  the 
ward  aforesaid,  in  London  aforesaid,  wilfully,  obstinately,  and  contemptuously  neglected, 
refused,  and  omitted  to  make  or  cause  to  be  made  proclamation  in  the  manner  prescribed 
and  directed  by  the  said  act  of  Parliament,  and  thereby  then  and  there  unlawfully  per- 
mitted and  suffered  the  said  persons  so  unlawfully,  riotously,  and  tumultuonsly  assem- 
bled as  aforesaid,  to  be  and  continue  there  unlawfully,  riotously,  and  tumultuonsly  assem- 
bled as  aforesaid,  for  divers,  to  wit,  four  hours,  doing,  committing,  and  perpetrating  the 
said  felony,  injuries,  outrages,  and  enormitieSf  contrary  to  the  duty  of  him  the  said 
Brackley  Kennett,  as  such  Mayor  and  Justice  of  the  Peace  as  aforesaid,  in  contempt  of 
our  said  Lord  the  King  and  his  laws,"  Ac. 

The  second  and  third  counts  were  nearly  similar,  except  that  they  omitted  such  part  of 
the  charges  in  the  first  count  as  related  to  demolishing  houses  or  furniture.  The  fourth 
count  stated  a  riot  to  have  occurred  in  the  defendant's  presence,  and  that  he,  disregard- 
ing his  duty,  did  not  make  the  proclamation,  but  refused,  and  neglected,  and  omitted  so 
to  do. 

The  fifth  count  stated  the  riot,  and  that  the  defendant  was  a  Justice  of  the  Peace  and 
present  at  it,  and  then  went  on — "  And  that  the  said  Brackley  Kennett,  being  such  Jus- 
tice of  the  Peace  as  aforesaid,  and  disregarding  the  duty  of  his  said  office,  did  not  appre- 
hend or  restrain  the  said  persons  so  unlawfully,  riotously,  and  tumultuonsly  assembled 
as  last  aforesaid,  or  any  of  them,  or  endeavour  so  to  do,  or  use  any  means  or  endeavours 
whatsoever  to  suppress  and  put  an  end  to  the  said  unlawful,  riotous,  and  tumultuous 
assembly,  or  execute  or  endeavour  to  execute  any  of  the  powers  and  authorities  by  the 
laws  of  this  realm  vested  in  the  said  Brackley  Kennett  as  such  Justice  of  the  Peace  as 
last  aforesaid  in  that  behalf;  but  the  said  Brackley  Kennett  then  and  there  unlawfully, 
wilfully,  and  contemptuously  reflrsed,  neglected,  and  omitted  to  apprehend  or  restrain 
the  said  rioters,  or  any  of  them,  or  endeavour  so  to  do,  or  to  use  any  meant  or  endea- 
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▼oun  wbaUoever  to  soppress  and  pat  aa  end  to  the  said  nnlawfnl,  riotona,  and  tamnltn- 
OU8  assembly,  or  execnte,  or  endeayour  to  ezecnte,  any  of  the  powers  and  anthorities  by 
the  laws  of  this  realm  vested  in  him,  the  said  Brackley  KenneU,  as  Justice  of  the  Peace 
as  aforesaid  in  that  behalf;  and  then  and  there  unlawfully  permitted  and  sufTered  the 
said  persons,  so  unlawfully,  riotously,  and  tumultuonsly  assembled,  to  be  and  continoe 
there  so  unlawfully,  riotously,  and  tumultuonsly  assembled,  for  a  long  space  of  time,  to 
wit,  for  the  space  of  *four  hours,  contrary  to  the  duty  of  his  said  office  of  Justice  r^-gs 
of  the  Peace  as  aforesaid,  in  contempt  of  our  said  Lord  the  King  and  his  ■- 
laws,''  &c. 

The  sixth  count  was  nearly  similar  to  the  fifth  count,  except  that  it  stated  the  riot  in 
rather  more  general  terms.    Plea — Not  Guilty. 

Mr.  Attorney- General  stated  that  the  powers  given  by  the  laws  to  Magistrates  wei^ 
admirably  calculated  to  check  mischiefs  of  the  nature  and  tendency  of  those  which  were 
perpetrated  in  the  Metropolis  in  June  last ;  that  the  Itiot  Act  points  out  their  duty  in 
terms  so  clear  that  it  is  impossible  for  them  to  mistake.  They  are  directed  to  resort  to 
the  place  where  the  tumult  arises,  and  to  make  proclamation  to  disperse.  The  act  (he 
said)  was  made  on  great  consideration,  and  was  more  uniTersally  known  than  perfaftpi 
any  act  in  the  statute-book.  He  stated  that  the  riots  in  June  began  on  Friday  the  3d;  on 
which  day  the  chapels  of  the  Sardinian  and  Bavarian  ambassadors  were  pulled  down  by 
people  not  many  in  number,  thirteen  of  whom  were  apprehended ;  then  they  assembled 
in  Moorfields,  but  were  for  that  time  dispersed.  TIA  next  day,  about  five  o*clock^  a  few 
more  assembled  there,  and  the  Lord  Mayor  was  applied  to  to  suppress  the  riots.  He 
said  he  would  go  there ;  upon  which  the  person  who  applied  returned,  and  waited  there 
some  time,  and  the  mob  destroyed  the  chapel ;  he  thereupon  went  again  to  the  Lord 
Mayor ;  and  Mr.  Malo,  whose  house  was  threatened,  came  and  desired  assistance.  The 
Lord  Mayor  asked  him  if  he  was  a  Roman  Catholic,  he  said  "  Yes;"  to  which  the  Lord 
Mayor  answered,  "  I  thought  so."  In  the  evening  he  (the  defendant)  marched  with  a 
detachment  of  30  Guards  to  Moorfields,  and  found  the  rabble  destroying  the  chapel  and 
burning  the  furniture.  He  entreated  them  to  be  quiet,  they  increased  the  tumult  and 
pelted  the  soldiers.  Mr.  Kennett  said — "  Pray  be  qaiet ;  don't  do  more  mischief  than  is 
necessary."  He  was  desired  repeatedly  by  the  officers  to  read  the  Riot  Act,  which  he 
neglected.  He  said — ''  Let  them  proceed ;"  and  on  being  applied  to  by  Lord  Beancbamp 
to  act,  he  said  they  were  only  destroying  the  houses  of  people  to  whom  they  had  con- 
ceived a  dislike.  The  defendant  was  looking  on,  but  took  no  steps  to  suppress  the  oat- 
rage.  Mr.  Attorney-General  said  it  was  impossible  the  Alderman  could  make  any  defence, 
for  that  his  conduct  did  not  admit  of  apology  or  extenuation ;  and  he  concluded  with 
declaring  it  was  his  firm  belief,  that  if  the  Lord  Mayor  had  exerted  himself  in  the  in&ocy 
of  the  business,  assisted  as  he  was  by  90  soldiers,  the  dreadful  consequences  which  fol- 
lowed would  not  have  ensued. 

Mr.  Dermot  deposed  that  he  knew  the  defendant  Mr.  Alderman  Kennett ;  that  he  was 
Lord  Mayor  last  year;  that  on  Sunday,  the  4th  of  June,  the  witness  went  to  him  at  the 
request  of  some  inhabitants  of  St.  Giles's  ^parish,  who  informed  him  that  there  r^^gfi 
was  a  mob  gathering  in  Moorfields,  threatening  the  destruction  of  a  Roman  Catholic  *- 
Chapel.  He  went  to  the  Mansion  House  and  saw  the  Lord  Mayor,  and  be  told  him  he 
was  informed  that  there  was  going  to  be  a  riot  in  Moorfields.  On  his  being  pressed,  the 
Lord  Mayor  said,  he  would  come  directly.  When  he  returned,  he  saw  a  few  boys  doing 
mischief,  and  that  there  were  many  people  there.  He  entreated  them  to  be  quiet  He 
«taid  some  time,  and  the  Lord  Mayor  did  not  come ;  he  then  went  back,  and  found  the 
Aldermen  Clark  and  Peckham  at  the  Mansion  House ;  and  Mr.  Alderman  Clark  said,  he 
would  venture,  with  some  constables,  to  drive  them  away;  he  withdrew  into  another 
room;  Mr.  Malo  and  another  gentleman  came  in,  and  Mr.  Kennett  came  to  them.  Mr. 
Malo  said  he  wanted  troops  to  protect  his  house,  for  the  rioters  were  going  to  poU  it 
down.  The  defendant  asked  him  if  he  was  a  Papist?  Malo  said  he  was;  upon  which  the 
Lord  Mayor  turned  round  and  said — ''  I  thought  so."  That  there  was  another  gentleman 
there,  who  said — "  My  Lord,  I  am  a  Protestant ;"  and  the  Mayor  went  into  another  room. 
The  witness's  first  application  was  about  five  o'clock,  the  second  about  six  o'clock.  Ob 
his  cross-examination  by  Mr.  JSrskine,  he  said,  that  he  was  a  native  of  this  country ;  Uiat 
when  he  went  the  first  time  to  the  Mansion  House,  it  was  between  four  and  five  o'clock. 
The  Lord  Mayor  had  done  dinner.  The  witness  told  him  that  the  mob  had  threatened  to 
pull  down  the  Roman  Catholic  chapel ;  and  he  said,  he  would  be  there  immediately. 

Mr.  Joseph  Gates,  one  of  the  City  Marshals,  deposed  that  he  was  in  Moorfields,  sad 
quelled  the  rioters  assembled  on  Saturday  night ;  that  he  received  orders  from  the  Lord 
Mayor  to  be  in  the  way  on  Sunday ;  he  went  to  Moorfields  before  three  o'clock  on  Sunday 
in  the  afternoon ;  that  there  were  a  few  boys  about,  but  no  appearance  of  a  riot;  that  he 
went  away  satisfied  that  there  would  be  none;  about  five  o'clock  he  returned  there,  and 
found  them  throwing  out  the  furniture ;  that  he  sent  for  constables,  but  few  came ;  that 
he  went  to  the  Mansion  House  between  five  and  six  o'clock ;  he  saw  the  defendant,  who 
was  angry  he  had  been  out  of  the  way ;  the  Lord  Mayor  sent  him  with  a  letter  to  tht 
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officer  commanding  at  the  Tower.    Lord  E^ncer  Hamilton,  the  officer,  tent  word  he 
woold  send  troopa  as  soon  as  possible.    Mr.  Kennett  and  the  Aldermen  got  their  servants 
and  fl*mbeaaz  ready  to  attend  the  troops ;  this  was  between  seven  and  eight  o'clock. 
The  troops  were  so  long  in  coming,  that  the  Lord  Mayor  sent  again  to  the  Tower ;  and 
aboat  nine  o'clock  the  troops  came,  and  they  went  to  Moorfields.    The  beat  of  the  dram 
made  them  desist  a  little  while,  and  the  witness  took  several  into  custody.    The  con- 
:(tables  hid  their  staves,  for  fear  of  being  known,  and  the  prisoners  were  released.    The 
mob  began  again,  and  more  troops  were  sent  for;  that  he  heard  the  Lord  Mayor  and 
*2871  '^^^'^  more  gentlemen  *8ay  they  thought  the  force  was  not  sufficient ;  that  the 
J  witness  thought  then,  and  thinks  now,  the  force  was  sufficient,  for  if  they  had  fired, 
no  doubt  the  mob  would  have  run  away ;  that  more  troops  came ;  and  the  mob  were  then 
tired,  and  warming  themselves  round  the  fire ;  that  the  Lord  Mayor  staid  there  till  one 
o'clock,  but  gave  no  orders ;  that  the  Lord  Beauchamp  desired  the  Lord  Mayor  to  use 
some  means  to  suppress  the  mob  \  he  did  not  ute  any ;  and  Lord  Beauchamp  told  him  his 
conduct  should  be  reported ;  that  a  second  party  of  soldiers  came  before  one  o'clock,  and 
that  the  third  party  was  sent  for  and  came.    One  of  the  officers  said,  (and  he  believed  to  the 
Lord  Mayor,]  that  they  were  sent  for  to  be  made  fools  of,  and  asked  what  they  were  to 
do,  and  said,  that  some  of  the  soldiers  had  been  pelted,  and  were  angry.    The  witness 
said  that  the  force  at  last  was  about  ninety ;  he  had  no  doubt  but  the  force  was  sufficient. 
Upon  his  cross-examination  by  Mr.  Bondf  he  said  that  his  particular  duty  as  one  of  the 
High  Constables  was  to  summon  constables ;  that  he  was  at  the  Mansion  House  on  the 
3rd  of  June ;  that  the  Lord  Mayor  informed  him  he  had  received  a  letter  from  the  other 
end  of  the  town,  importing  danger,  and  desired  him  to  be  in  the  way ;  and  when  he  went 
to  the  Tower,  he  found  the  officer  at  a  coffee-house  in  Thames  street ;  that  he  never 
thought  at  Moorfields  there  would  be  any  danger  in  reading  the  Riot  Act;  that  several  of 
the  Lord  Mayor's  company  dissuaded  him  from  reading  it,  thinking  the  troops  too  few ; 
that  he  believed  no  man  wished  more  to  put  an  end  to  the  riots  Uian  Mr.  Eennett  did ; 
that  he  went  among  them  and  endeavoured  to  persuade  to  desist,  and  told  them,  if  they 
did  not,  he  mtist  use  the  force  in  his  hands.    The  witness  said,  that  he  saw  no  violence 
offered  to  the  Mayor ;  and  that  if  the  Lord  Mayor  had  ordered  the  soldiers  to  fire,  he 
might  have  killed  some  of  the  mob  out  of  the  city  [this  produced  a  very  hearty  laugh  ;] 
that  there  were  many  innocent  spectators,  but  the  noters  might  have  been  fired  on  with- 
out baiting  them. 

Dorothy  Ilalsinbrooke  deposed,  that  in  June  she  was  in  Moorfields  all  the  time  of  the 
riot,  and  saw  a  person  by  the  title  of  "  My  Lord"  addressed  by  several  persons,  and  heard 
him  say,  *'  Do  no  more  mischief  than  is  needful ;"  the  bystanders  damned  him  and  said 
— **  Was  any  mischief  necessary  to  be  done?"  Upon  her  cross-examination,  she  said  she 
never  saw  the  Lord  Mayor,  and  did  not  know  him  ;  that  she  did  not  know  that  there  was 
any  other  Lord  there ;  and  that  she  believed  the  person  addressed  was  the  defendant. 

William  Easton,  an  officer  of  the  Sun  Fire  Office,  deposed  that  he  was  with  his  engine 
at  Moorfields  on  the  4th  of  June,  and  heard  the  commanding  officer  ask  the  Lord  Mayor 
for  orders ;  that  he  desired  him  to  be  quiet  and  let  them  alone ;  this  was  about  eight  or 
*'2fifl1  °^®  o'clock  at  *night,  and  the  mob  were  then  pulling  down  the  chapel.  Upon 
-I  his  cross-examination  he  said,  that  he  knew  the  Lord  Mayor  well,  having  rowed 
him  many  score  miles. 

Mr.  Dempsey  deposed,  that  he  was  in  Moorfields  on  the  Sunday,  and  saw  the  mob  pul- 
ling  down  two  bouses,  and  saw  the  Lord  Mayor  there  about  nine  or  ten  o'clock  in  the 
eT-ening,  and  saw  soldiers  and  officers,  and  heard  an  officer  ask  him  leave  to  do  his  duty ; 
and  that  he  repeated  his  request,  and  said  he  would  be  accountable  for  his  conduct  and 
the  consequences  ;  he  did  not  hear  the  answer,  and  he  went  away  soon  after ;  and  that 
the  soldiers  by  not  acting  encouraged  the  mob. 

Mr.  Gascoign,  ensign  in  the  Guards,  deposed,  that  he  went  to  Moorfields  with  the 
second  detachment  between  ten  and  eleven  o'clock  at  night;  that  he  applied  to  the  Lord 
yi»jOT,  and  told  him  he  had  orders  to  obey  him  ;  he  said  he  was  glad  he  was  arrived, 
and  desired  him  to  form  a  half-circle  before  the  house;  that  he  applied  again  to  him  for 
orders,  and  he  heard  the  Lord  Mayor  threaten  the  mob  to  read  the  Riot  Act,  but  it  was 
aot  read.  The  Lord  Mayor  remained  till  the  mob  dispersed.  There  was  no  mob  with 
mrms]  and  there  were  many  women  and  children ;  the  force  was  certainly  sufficient,  if 
tbejr  had  received  orders  to  use  military  force,  but  they  must  have  shed  much  innocent 
blood ;  they  might  have  kept  them  off  with  their  bayonets,  and  the  rioters  might  have  been 
a^pprehended.  The  soldiers  were  very  ready  to  have  acted,  and  were  vexed  they  did  not. 
rbe  Lord  Mayor  gave  no  satisfactory  answer  to  his  applications^  they  had  done  all  they 
intended,  and  would  do  no  more  mischief.  Upon  his  cross-exammalion,  he  said,  that  the 
nocober  of  persons  who  were  actually  mischievous  was  small,  but  there  were  many  back- 
og  them  and  pelting.  The  Lord  Mayor  was  much  confused,  and  the  people  about  him 
i,j3  xxiuch  so ;  he  seemed  desirous  of  doing  his  duty,  if  he  had  known  how ;  he  asked 
leveral  people  what  to  do.  The  witness  said,  that  if  the  Lord  Mayor  had  read  the  Riot 
^et  he  would  have  been  pelted,  but  could  not  have  been  attacked  by  the  mob,  he  being 
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Burronnded  bj  the  soldiers.  Being  qaestioned  by  Mr.  Dunmnff,  the  witness  said,  he  did 
not  think  the  Lord  Hajror  had  done  his  daty ;  the  riot  might  have  been  snppressed  bj  the 
bayonet  without  firing ;  but  that  charging  with  the  bayonet  would  have  been  as  danger- 
ous to  the  women  and  children  by-standers  as  the  discharge  of  musketry,  for  that  mea 
<^harging  in  the  line  could  not  stop  themselves ;  but  he  said,  no  doubt  but  that  some  of 
the  rioters  might  have  been  apprehended.  The  witness  told  the  defendant  he  had  a  suffi- 
cient force,  and  several  persons  called  upon  him  to  act 

James  Hubber,  a  sergeant  in  the  Guards,  deposed,  that  he  went  with  a  party  to  the 
Mansion  House,  and  from  thence  to  Moorfields ;  that  the  mob  were  then  pulling  down 
the  chapel ;  the  Lord  Mayor  desired  them  repeatedly  to  disperse ;  but  the  witness  never 
heard  any  orders  given,  nor  *the  Riot  Act  read ;  after  the  second  party  came,  r««go 
which  was  about  eleven  o'clock,  they  might  have  dispersed  the  mob  if  Uiey  had  *■ 
been  ordered  ;  that  they  formed  a  ring  for  the  Lord  Mayor,  until  he  retired  into  a  house. 

George  Gurry,  another  sergeant,  deposed,  that  he  went  with  the  second  party  of  GaanU 
to  Moorfields,  about  half  past  nine  o'clock,  and  staid  till  half  past  three  o'clock ;  that  he 
did  not  hear  any  orders  given  by  the  Lord  Mayor,  nor  any  application  made  to  him  for 
orders ;  that  the  soldiers  did  nothing,  and  were  of  no  use ;  that  they  could  have  taken 
the  rioters ;  and  that  the  soldiers  had  some  stones  and  brick-bates  thrown  at  them. 

Sergeant  Hyde  deposed,  that  he  went  to  Moorfields  with  the  last  party  of  Guards ;  the 
mob  were  then  pulling  down  the  houses  and  makinc^  a  bonfire ;  that  the  soldiers  could 
have  apprehended  them  all  if  they  had  been  ordered,  but  they  did  no  good  there. 

Lord  Beauchamp  deposed,  that,  between  nine  and  ten  o'clock  on  the  Sunday  evening, 
the  4th  of  June  last,  he  heard  there  was  a  riot  in  Moorfields ;  that  he  went  there,  and,  at 
the  end  of  the  street  where  the  mischief  was  doing,  there  were  a  number  of  persons 
assembled,  not  of  rabble,  but  of  well-dressed  citizens,  returning  to  town  from  their  coun- 
try walks ;  that  he  saw  an  engine  and  some  firemen  in  an  adjacent  street ;  that  the  mob 
were  then  making  a  large  fire,  aad  destroying  the  chapel ;  the  firemen  were  ready  to  ex- 
tinguish the  fire,  but  said  they  could  not  get  up,  unless  the  soldiers  would  make  way  {<x 
them.  Upon  his  lordship's  speakiog  to  one  of  the  sergeants,  he  said  they  wanted  oiders. 
Mr.  Reed  begged  Lord  Beauchamp,  if  he  had  any  influence  with  the  Lord  Mayor,  to  use 
it,  that  something  might  be  done.  The  witness  went  to  the  defendant,  and  asked  if  his 
lordship's  person  was  known  to  him  ?  He  said,  yes ;  upon  which  Lord  Beauchamp  said 
to  him,  "  This  might  be  prevented  by  some  means ;  it  is  your  duty  to  do  something." 

2 lis  lordship  begged  it  might  be  understood  that  he  did  not  recommend  firing,  became 
e  did  not  think  it  necessary.)  The  Lord  Mayor  said — **  The  whole  mischief  seems  to  be 
the  destruction  of  some  property  of  persons  against  whom  the  mob  have  an  antipathy  or 
dislike."  That  the  witness  (Lord  B.)  then  told  him,  that  the  House  of  Ck»mmons  was  to 
meet  on  the  Tuesday  following,  when  he  should  think  it  his  duty  to  lay  before  the  poblic 
what  he  had  observed  of  his  conduct  or  misconduct  The  Lord  Mayor  made  no  answer, 
but  left  the  witness.  The  by-standers,  who  were  many,  were  decent  people,  and  express- 
ed much  concern  at  what  had  passed :  the  rioters  were  few  in  number.  "  I  thought," 
said  his  lordship,  "the  force  fully  sufficient,  without  any  firing;  the  mischief  might  have 
been  prevented  without  any  bloodshed.  I  do  not  think  ttiere  was  any  danger  in  reading 
the  Riot  Act  There  were  not  any  arms  nor  even  sticks  among  the  mob  j  those  who  were 
active  seemed  acting  as  if  employed  by  the  owner  of  the  ^house."  Upon  his  r^^AA 
cross-examination  his  lordship  said,  he  did  not  think  the  Riot  Act  necessary  to  be  ^ 
read,  because  the  rioters  were  then  in  actual  perpetration  of  acts  of  felony. 

John  Cole  deposed,  that  on  the  4th  of  June  he  was  in  Moorfields ;  that  he  saw  tfr. 
Alderman  Eennett  there,  and  applied  to  him  to  form  his  men ;  he  seemed  very  placid  and 
composed,  and  said — "  I  will,  as  soon  as  I  have  a  reinforcement"  The  witness  thought 
the  mischief  might  have  been  suppressed  easily ;  nothing  was  done  for  that  purpose;  bat 
the  rioters  continued  in  doing  their  business  without  interruption.  The  witness  added— 
"  If  I  had  dropt  from  the  clouds,  and  had  known  nothing  of  the  precedent  business,  or  the 
laws  of  this  country,  I  should  have  thought  that  the  rioters  were  eiecuting  the  sentence 
of  the  law,  by  rasing  the  htfuse  of  some  state  criminal,  and  that  the  Lord  Mayor  and  sol- 
diery were  attending  to  protect  them  in  their  business." 

The  evidence  for  the  prosecution  being  closed — 

Mr.  Ertkine  addressed  the  Jury  in  an  animated  and  ingenious  speech,  in  which  it  is 
impossible  to  follow  him  and  do  it  ample  justice.  He  observed  that,  among  the  maoj 
things  which  the  Jury  had  heard  to  surprise  them,  It  could  not  fail  to  surprise  them,  to 
see  him,  a  young  and  inexperienced  man,  come  into  the  city  to  defend  its  chief  magistrate, 
on  a  charge  of  so  high  a  misdemeanor.  It  would  have  been  (he  said]  more  safe  for  the 
defendant,  and  more  for  the  honour  of  the  Crown,  to  have  left  him  in  the  possession  of 
that  great  and  experienced  lawyer  (Mr.  Dunning),  who,  upon  this  occasion,  was  added  to 
the  officers  of  the  Crown,  as  an  instrument  to  prosecute  the  defendant.  It  was  not  for 
the  honour  of  the  Crown,  that  did  not  design  to  give  that  great  man  any  of  its  ordinary 
honours,  which  his  abilities  so  well  merit,  to  defraud  an  individual  upon  the  present 
occasion  of  those  abilities,  (which,  Mr.  EnJtmtt  said.  b«  w>ii1d  navur  attain);  and  that  at 
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A  time,  t00|  when  most  of  Che  bar  were  absent  on  the  circuits,  lir.  Ertkme  said,  he  felt 
some  consolation,  however,  in  his  weakness,  that  entitled  him  to  claim  an  extraordinary 
share  of  attention  from  the  Jnry ;  and  he  felt  more  at  home  than  he  expected  he  should 
hare  felt,  since  the  prosecutors  seemed  to  be  arraigning  his  client  before  a  conrt  martial, 
or  trying  him  for  want  of  course  in  a  conrt  of  honour.  A  charge.  Which  he  did  not  feel 
himself  called  upon  to  meet,  as  the  charge  in  the  information  was,  that  of  a  criminal 
abuse  of  magistracj.  He  condemned  Uie  conduct  of  the  Grown  in  selecting  the 
defendant  as  the  object  of  their  vindictire  proceedings ;  since  the  magistrates  of  West- 
minster had  been  more  culpable  in  not  opposing  that  riolence,  which  came  from  them 
Into  the  city ;  and  the  officers  of  the  Grown  had  themselves  declared  in  Parliament,  on 
a  late  occasion,  that  it  was  not  the  police  of  Westminster  that  was  defective,  but  the 
*2911  *®^®^^^^^  of  that  police.    He  stated  that  the  Riot  Act  was  made  upon  the  eleva- 

J  tion  of  the  family  of  Hanover  to  the  throne,  to  prevent  the  disorders  that  might  be 
occasioned  by  those  who  were  enemies  to  that  accession.  It  was  not  decent,  he  said,  to 
spealK  in  terms  of  disapprobation  of  a  law  which  continued  on  the  statute-book  unre- 
pealed ;  but  the  present,  he  begged  it  might  be  remembered,  was  the  first  occasion  upon 
which  a  magistrate  had  been  prosecuted  under  the  act  of  1  Geo.  1.  In  answer  to  what 
had  been  said  by  Mr.  Attorney-General,  that  the  act  was  universally  understood,  he  fMr. 
Snkine)  declared  he  did  not  know  any  subject  on  which  so  universal  an  ignorance  nad 
prevailed.  Men  of  eminence  in  the  profession  of  the  law  had  entertained  doubts  upon  the 
legality  of  calling  in  the  military  upon  tumults  of  the  sort  which  formed  the  subject  of 
discussion ;  for,  in  times  of  tranquillity  and  order,  men  do  not  examine  into  their  powers 
to  suppress  or  prevent  disorders  which  they  do  not  foresee.  He  observed  that  men  did 
not  want  laws  to  inform  them,  that,  when  others  are  doing  acts  of  felony,  every  man  is 
bound,  by  the  laws  of  God  and  of  cItiI  society,  to  oppose  force  to  suppress  the  violence, 
and  that  without  orders ;  and  the  reading  of  the  Riot  Act  in  such  a  case  is  unnecessary. 
But  that  this  was  not  so  understood  was  manifest,  from  the  total  ignorance  on  the  subject 
in  the  most  august  assembly  in  the  kingdom,  where  men  were  planet-struck  on  hearing 
the  doctrine  laid  down  by  the  noble  and  learned  Lord  who  was  then  trying  the  cause. 
Mr.  Erahne  said,  that,  antecedent  to  the  administration  of  the  noble  lord,  the  hunting  a 
justice  of  the  peace  was  fine  fun  for  an  Attorney-General,  and  many  honest  well-meaning 
men  had  been  disgraced  for  the  errors  of  their  heads.  This  was  an  abuse  which  Lord 
Mansfield  had  corrected ;  and  whenever  an  application  was  made  to  the  Gourt  of  King's 
Bench  for  leave  to  file  an  information  against  a  magistrate,  (a  step  which  every  body  but 
an  Attorney-General  was  obliged  to  take),  the  Gourt  protected  him  ;  and,  if  the  heart 
was  right,  would  not  suffer  him  to  be  harassed  for  errors  merely  of  judgment.  For  this 
position  he  cited  two  cases  from  Sir  James  Burrow, (a)  and  he  contended,  that  on  this 
principle,  in  which  he  should  be  confirmed  from  the  Bench,  the  Jury  must,  if  they  should 
find  a  verdict  of  guilty,  be  convinced  that  his  client  had  acted  mala  fide,  or,  in  the  words 
♦2321  ^^  *^®  information,  wilfully,  obstinately,  and  perversely.    Mr.  Enkine  *observed, 

■^  that  cowards  were  always  brave  when  danger  was  over ;  that  he  was  not  address- 
ing the  Jury  in  the  case  of  an  ordinary  riot ;  a  greater  danger  never  before  visited  any 
country.  The  only  crimes  the  Lord  Mayor  had  been  guilty  of  were  those  of  shewing  too 
great  fear  and  exercising  too  much  humanity.  He  reminded  the  learned  advocates  for 
the  Grown,  that  they  had  themselves  partaken  of  the  universal  panic,  when  imprisoned 
and  besieged  in  the  House  of  Gommons.  Under  all  these  circumstances,  he  contended 
that  it  was  too  much  to  impute  criminal  neglect  to  a  magistrate  who  had  the  inclination 
to  do  his  duty,  but  who  was  distracted,  and  threatened  with  indictments  at  the  Old  Bailey, 
and  had  the  horrors  of  massacre  and  murder  urged  to  deter  him  from  using  the  military. 
A  gentleman,  who  knew  something  of  the  present  prosecution,  had  alarmed  him  with  the 
bloody  massacre  in  Saint  Gkorg^'s  Fields,  where  an  old  apple  woman  had  been  shot  by 
SM^ident ;  a  subject  on  which  volumes  of  paper  had  been  wasted ;  a  gentieman,  against 
whom  he  wondered  the  Attorney-General  had  not  directed  his  vengeance,  as  it  would 
have  been  diversion  to  have  hunted  Mr.  Wilkes,  a  gentleman  who,  when  called  upon  to 
co-operate  for  preserving  the  peace  of  the  city,  said  he  must  look  to  his  own  ward,  which 
he  protected  so  well  that  the  prisons  of  Newgate  and  the  Fleet,  and  Mr.  Langdale's  house 
were  destroyed  in  it.  Mr.  Erakme  professed  a  great  respect  for  Mr.  Wilkes ;  but  said,  he 
believed  he  had  more  experience  in  raising  multitudes.  Mr.  Erakine  enforced  his  argu- 
ments respecting  the  quo  animo  of  the  defendant,  and  declared,  that,  if  he  was  defending 
his  own  case,  he  would  rest  his  defence  on  the  evidence  produced  by  the  prosecutor ;  but, 
in  a  case  of  such  importance,  he  should  call  some  witnesses,  of  the  most  respectable  cha- 
racter, to  put  the  subject  out  of  all  doubt. 

(a)  Rex  9.  Young,  1  Burr.  566,  and  Rex  v.  Palmer,  2  Burr.  1162.  In  these  cases  it  was 
held,  that  where  a  justice  of  the  peace  has  acted  illegally,  yet  if  he  has  acted  honestiy  and 
candidly,  without  oppression,  malice,  revenge,  or  any  bad  view  or  ill  intention,  the  Gourt 
will  not  grant  a  criminal  information  against  him,  but  will  leave  the  party  complaining 
to  the  ordinary  legal  remedy,  or  method  of  prosecution  by  action,  or  by  indictment. 
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The  Bererend  Dr.  Kennett  deposed,  tb«t,  on  the  4th  of  Jane,  at  half  put  two  o'clock, 
he  WAS  at  the  Mansion  Hoase  when  the  Mayor  came  in ;  he  brought  a  notice  from  one  of 
the  Secretaries  of  State,  informing  him  there  was  a  suspicion  of  a  riot  within  his  jurist 
diction,  and  recommending  to  him  to  use  everj  legal  method  to  suppress  it ;  that  the 
witness,  bj  his  desire,  wrote  to  the  commander  of  the  Tower,  to  giro  him  notice,  and  to 
desire  that  a  force  might  be  in  readiness.  That  Aldermen  Clark  and  Peckham  came ; 
they  sent  for  the  Riot  Act  About  five  o'clock  Mr.  Malo  came  and  infonned  him  there 
was  an  alarm  of  a  mob ;  the  Mayor  told  him  of  the  letter  which  was  written,  and  pro- 
mised his  assistance ;  that  the  witness  wrote  a  second  letter,  at  about  eight  o'clock,  to 
the  commander  of  the  Town,  informing  him  there  was  a  riot,  and  requesting  the  attend- 
ance of  his  lordship  and  the  military  force,  and  informing  him  that  he  woold  be  attended 
from  the  Mansion  House  by  the  Mayor  and  *two  other  Aldermen  to  the  place  of  p|^2Q3 
the  riot.  The  officer  wrote,  that  he  should  have  a  force  detached,  and  soon  after  ^ 
Lord  Spencer  Hamilton  came  without  one.  The  troops  did  not  come  till  half  past  nioe 
The  witness  pressed  Lord  Spencer  Hamilton  to  make  haste ;  he  said,  those  things  wot 
not  to  be  done  in  a  minute,  and  that  he  could  not  spare  more  than  thirty  men,  baring 
forty  thousand  stand  of  arms  in  the  Tower  under  his  care.  As  soon  as  the  thirty  men 
came,  the  Lord  Mayor,  two  Aldermen,  and  Sheriflf  Pugh,  went  away  with  them.  The  wit- 
ness said,  he  never  saw  a  man  in  greater  anxiety  than  his  father  was  in. 

Lord  Spencer  Hamilton  deposed,  that,  having  received  two  letters  from  the  late  Lord 
Mayor,  on  the  4th  of  June,  he  went  to  the  Mansion  House,  where  the  defendant  and  two 
Aldermen  were  waiting  for  the  detachment ;  that  the  witness  had  told  the  defendant  he 
thought  thirty  men  too  few  for  him  to  go  with,  and  that  he  would  send  thirty  more.  Xr. 
Kennett  said  he  would  go  as  soon  as  they  arrived ;  that  he  was  impatient  for  them,  and 
went  immediately  on  their  arrival ;  that  he  lost  no  time.  The  witness  told  him  he  should 
not  want  men,  and  sent  him  two  other  detachments. 

Mr.  Alderman  Clark  deposed,  that  in  his  attending  the  late  Lord  Mayor,  pursuant  to  his 
summons,  he  found  him  very  impatient  for  the  arrival  of  the  troops ;  when  they  came,  thej 
went  together  to  the  spot  The  Lord  Mayor  exhorted  the  mob  to  depart,  and  threatened 
that  if  they  did  not  he  would  use  the  military  force.  The  witness  was  infonned  that  one  of 
the  Mayor's  footmen  had  been  struck  with  a  stone,  which  fractured  his  skull,  and  a  veiy 
large  stone  hit  his  own  hat  The  firemen  were  afraid  to  act  The  witness  believed  it 
was  the  intention  and  desire  of  Mr.  Alderman  Kennett  to  suppress  the  riot.  The  militaiy 
could  not  have  fired  without  destroying  many  innocent  people. 

Mr.  Samuel  Thorp,  a  common  councilman,  deposed,  that  he  went  to  the  Lord  Mayor, 
who  was  with  the  Aldermen  Clark  and  Peckham  in  an  adjoining  house,  while  the  mob 
were  destroying  the  chapel  in  Moorfields.  The  witness  inquired  if  the  Riot  Act  had  been 
read,  and  found  it  had  not ;  the  reason  assigned  for  not  doing  it  was  the  expectation  of  a 
reinforcement  No  magistrate  in  the  room  disapproved  the  Mayor's  conduct,  or  recom- 
mended any  other.  The  witness  said,  as  it  was  Sunday  evening,  in  the  midst  of  summer, 
the  flame  had  drawn  together  a  number  of  holiday  people,  who  would  suffer  if  the  Riot 
Act  was  read.  Upon  the  arrival  of  the  reinforcement  at  two  o'clock,  the  officer  said— 
"  My  lord,  now  we  have  a  sufficient  force."  The  Mayor  did  not  answer.  The  witnesi 
told  the  Mayor  he  did  not  understand  what  the  officer  meant,  for  his  lordship  would  be 
answerable  for  the  mischief  that  might  ensue ;  that  Alderman  Pugh  had  said  Uiey  would 
do  no  mischief;  and  he  should  ^consider  whether  saving  the  remainder  of  the  rtooi 
timber  was  worth  involving  many  innocent  people  in  the  promiscuous  carnage.      I- 

Oeorge  Brown,  Secretary  to  the  Westminster  Insurance  Office,  deposed,  that  he  was  at 
the  riot  in  Moorfields,  and  was  two  or  three  times  in  the  room  with  the  Lord  Mayor,  and 
heard  an  officer  of  the  Guards  say — "  My  lord,  we  are  now  ready."  His  lordship's  reply 
was — "  I  fancy  they  have  done  all  the  mischief  they  intend  to  do,  and  will  disperse  with- 
out doing  more,  or  going  to  greater  extremities."  Upon  the  witness  proposing  afterwards 
to  the  officer  to  drive  the  mob  out,  he  said — "  Sir,  we  are  not  strong  enough."  Upon  his 
cross-examination  he  said,  he  thought  the  number  of  soldiers  sufficient  to  reduce  the  riot 
without  bloodshed,  and  that  he  did  prevail  on  many  of  the  rioters  to  go  home,  by  giving 
them  money  to  drink. 

The  Aldermen  Pugh  and  Peckham,  and  many  others,  attended,  but  Mr.  JBnkint  declined 
calling  more  witnesses. 

Mr.  Solicitor- Oeneralf  in  reply,  said,  that  there  were  very  few  facts  in  dispute;  that 
the  information  was  not  founded  on  an  abuse  of  magistracy,  as  stated  by  Mr.  Erskine; 
but  for  making  no  use  of  the  office  entrusted  to  the  defendant,  uid  that  he  did  no  act  of 
duty,  and  was  therefore  charged  wiUi  gross  neglect  No  mala  fides  being  necessaiy  to 
support  this  information,  there  would  be  an  end  of  the  administration  of  justice  if  a 
magistrate  could  excuse  himself  by  saying,  <*  I  was  an  egregious  fool,  and  did  not  know 
my  duty."  He  (the  Solicitor- Oeneral)  declared,  that  there  were  some  drcnmstances  in 
evidence  which  created  a  suspicion  in  his  mind,  that  the  defendant  was  not  absolstely 
free  fh>m  the  diabolical  and  disgraceful  spirit  of  persecution  and  fanaticism  which  dis- 
graced that  period. 


294]  5  CARBiNGioif  &  Paynjb.  578 

Lord  Xaksfisld  then  proceeded  to  state  to  the  Jury  that  the  case  before  them  was  an 
information  which  the  Attorney-General,  or  the  authority  under  which  he  acted,  had 
thought  fit  to  bring  before  them  to  decide.    His  Lordship  then  stated  the  terms  of  the 
information,  and  proceeded — "  The  common  law  and  scYeral  statntes  have  invested  Jus- 
tices of  the  peace  with  great  powers  to  quell  riots,  because,  if  not  suppressed,  they  tend 
to  endanger  the  constitution  of  the  country ;  and,  as  they  may  assemble  all  the  King's 
subjects,  it  is  clear  they  may  call  in  the  soldiers,  who  are  subjects,  and  may  act  as  such ; 
but  this  should  be  done  with  great  caution.    It  is  well  understood  that  magistrates 
may  call  in  the  military.    It  would  be  a  strange  doctrine,  if,  in  an  insurrection  rising  to 
*2951  '^^^^^^^By  every  subject  had  not  a  power  to  act,  when  they  possess  the  power  in  a 
•*  case  of  a  mere  breach  of  the  peace.    By  the  act  of  the  1st  ^George  the  First,  a  par- 
ticular direction  is  given  to  every  justice  for  his  conduct;  he  is  required  to  read  the  act, 
and  the  consequences  are  enplained.    It  is  a  step  m  terrorem  and  of  gentleness  ,*  and  is  not 
made  a  necessary  step,  as  he  may  instantly  repel  force  by  force.    If  the  insurgents  are  not 
doing  any  act,  the  reiuding  of  the  proclamation  operates  as  notice.    There  never  was  a  riot 
without  by-standers,  who  go  off  on  reading  the  act.    The  counsel  for  the  defendant  has 
done  me  the  honour  of  attributing  a  doctrine  respectiog  magistrates  to  me.    Where  any 
thing  is  in  my  discretion,  I  will  never  punish  where  the  intent  is  good,  and  the  magistrate 
has  only  mistaken  the  law ;  but  that  is  only  where  it  is  in  my  discretion.    In  such  a  case, 
I  always  leave  the  party  complaining  to  go  before  a  grand  jury ;  but  that  is  not  the  case 
of  the  present  information.    This  information  does  not  charge  any  intent  of  favouring  or 
conniving  at  the  riots,  but  only  a  neglect  of  duty ;  and  every  neglect  of  duty  depends  upon 
circumstances.    In  this  case  the  charge  is  proved.    In  law,  to  say,  **  I  was  afraid,"  is  not 
an  excuse  for  a  magistrate ;  it  must  be  a  fear  arising  from  danger,  which  is  reduced  to  a 
maxim  in  law  to  be  such  dangler  as  would  affect  a  firm  man.    In  this  case  the  neglect,  at 
first  view,  is  proved.    The  witnesses  have  sworn  that  the  defendant  used  none  of  the  au- 
thorities vested  in  him  by  law;  he  did  not  read  the  proclamation,  nor  restrain  or  appre- 
hend the  rioters,  or  give  orders  to  fire,  or  make  any  use  of  the  military  under  his  direc- 
tion.   But  this  does  not  exclude  a  defence.    The  defence  here  relied  on  is — "  'Tis  true,  I 
did  not  restrain  or  apprehend  any  rioters,  nor  use  the  military ;  but,  under  all  the  circum- 
stances, this  was  not  a  neglect."    It  is  prima  facie  the  duty  of  a  magistrate  to  read  the 
act ;  but  this  duty  depends  on  circumstances ;  he  might  be  alone,  and  not  able  to  do  it 
If  he  did  what  a  firm  and  constant  man  would  have  done,  he  must  be  acquitted.    If,  rather 
than  apprehend  the  rioters,  his  sole  care  was  for  himself,  this  is  neglect.    The  sole  ques- 
tion is,  under  all  the  circumstances  of  the  case — Ha«  the  defendant  laid  before  you  the 
justification  of  a  man  of  ordinary  firmness  ?"    His  Lordship  said,  in  a  case  of  this  sort,  he 
would  purposely  avoid  drawing  the  attention  of  the  Jury  to  material  parts  of  the  evidence, 
which  might  intimate  an  opinion  of  his  own.    He  then  stated  very  clearly  and  impartially 
the  evidence  on  both  sides. 

The  Jury  went  out  of  Court  before  five  o'clock,  and  his  Lordship  went  away  about  six. 

The  Jury,  about  seven  o^clock,  went  to  his  Lordship's  house,  and  expressed  a  wish  to 
deliver  a  verdict,  finding  the  neglect,  but  acquitting  of  the  criminal  part  of  the  charge ; 
but  hia  Lordship  having  informed  them  that  the  verdict  must  be  general,  gnilty  or  not 
*^961  fi^^^^^'  ^^^  ^^^^  ^^  would  *be  in  the  power  of  the  Court  to  receive  any  favourable 
"  ^  circumstance  in  exculpation  of  the  defendant's  conduct,  before  any  judgment  was 
given  against  him.    The  verdict  was  brought  in —  Guilty.(a) 


BI'Di 


Mr  Kennett's  counsel  were  Mr.  Ertkine  and  Mr.  Bwid]  his  attorney,  Mr.  Woodhomty 
solicitor  of  Bedlam  and  Bridewell. 

There  was  another  information  against  Mr.  Kennett,  for  discharging  six  prisoners  out  of 
the  Poultry  Compter  ;(6)  but  it  appearing  that  the  defendant  had  acted  in  that  instance 
in  conjunction  with  seven  aldermen,  and  other  circumstances  appearing  in  the  defendant's 
favour,  which  had  not  before  come  to  Mr.  Attorney-General's  knowledge,  he  was  pleased 
to  drop  that  prosecution ;  and  the  special  jury  were  discharged. 

No  sentence  was  ever  passed  in  this  case,  as  Mr.  Kennett  died  soon  after  the  trial. 
This  information  charged  that  John  Lloyd,  William  Beard,  Henry  Jones,  Solomon 
Daniel,  John  Hughes,  and  Thomas  Dunkley,  and  divers  others,  to  the  number  of  five 
liundred,  were  riotously  assembled,  attempting  to  break  open  a  certain  prison,  called  the 
Pcnltry  Compter ;  that  Jos.  Oates,  then  being  a  constable,  apprehended  them,  and  de- 
lirered  them,  the  said  J.  L.,  W.  B.,  H.  J.,  8.  M.,  J.  H.,  and  T.  D.,  into  the  custody  of  Henry 
West,  the  keeper  of  the  said  prison,  to  be  safely  kept,  it  not  then  being  a  fit  time  to  carry 
them  before  a  justice  of  the  peace  for  examination;  and  that  the  defendant,  being  one  of 
the  Justices  of  the  city  of  London,  and  Intending  to  obstruct  and  hinder  the  due  course  of 
j  nstice,  did  order  that  the  said  J.  L.,  W.  B.,  H.  J.,  S.  M.,  J.  H.,  and  T.  D.,  should  be  brought 
Ijefore  him,  and  did  order  that  they  should  be  discharged,  without  any  examination,  and 
in  the  absence  of,  and  withont  notice  to,  Joseph  Gates;  and  thut  they  were  discharged 
And  set  at  liberty. 
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♦OXFORD  SPRING  CIRCUIT. 
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BETORE  MB.  JUSTICE  LITTLEDALE,  AND  UB.  JUSTICE  TAUNTON. 


WORCESTER  ASSIZES. 

BEFORE  MR.  JUSTICE  LITTLEDALE. 


REX  t7.  JOHN  COX.    March  6. 

Where,  on  a  charge  of  rape,  the  Jurj  found  that  there  had  been  penetration,  but  that 
there  had  been  no  emission  from  the  prisoner.  The  15  Judges  held  that  the  pxisoa« 
was  rightly  convicted  of  the  rape. 

Indictment  for  carnally  knowing  and  abasing  Sarah  Blakewaj,  a  child  un- 
der the  age  of  ten  years. 

It  appeared  that  the  prisoner,  who  was  a  man  upwards  of  sixty  years  of  age, 
had  indaced  the  child  to  go  up  stairs  with  him  by  promising  to  cive  her  an 
apple ;  and  that  a  woman  who  went  up  stairs  soon  alter  found  a  mark  as  if  some 
one  had  lain  on  a  bed  which  was  there.  It  was  also  proved  that  the  person  of 
the  child  exhibited  marks  of  yiolenoe ;  and  that  both  she  and  the  prisoner  had 
gonorrhoea. 

The  Jury  found  that  there  had  been  penetration,  bnt  that  there  had  heen 
no  emission  from  the  prisoner. 

Mr.  Justice  Littledalb  passed  sentence  on  the  prisoner,  *and  re-  p^2Qg 
seryed  the  case  for  the  consideration  of  the  fifteen  Judges,  who  held  the  *- 
conviction  right.(a^ 

F.  F.  Leej  for  the  prosecution. 

Godton,  for  the  prisoner. 


STAFFORD  ASSIZES. 

(  Crown  side,) 
BEEORB  BIB.  JUSTICE  TAUNTON. 

REX  V.  JAMES  WEDGE.     March  12. 

On  an  indictment  for  carnally  knowing  and  abusing  a  female  child  under  ten  years  of 
affe,  the  best  evidence  of  the  age  of  the  child  ought  to  be  produced.  Where  an  ofe&cc 
of  this  kind  was  committed  on  the  5th  of  February,  1832,  and  the  child's  father  prored, 
that,  on  his  return  after  an  absence  from  home  of  a  few  days,  on  the  9th  of  Feb.,  1823, 
he  found  that  the  child  had  been  bom,  and  was  told  by  her  grandmother  thai  she  had 
been  bom  the  day  before ;  and  the  register  of  baptisms  shewed  that  the  child  had  heen 

ia)  For  the  report  of  this  case  we  are  indebted  to  the  learned  counsel  eogaged  ia  it 
This  case  orermles  the  decision  in  the  case  of  Rex  v.  Russell,  2  M.  A  U.  122.  Bat  see 
ttie  cases  of  Rex  «.  Jennings,  ante,  VoL  4,  p.  249  j  and  Rex  v.  Wedge,  infra,  sad  Bex  r. 
Oammon,  post,  p.  321.        "^  '        *  » f         i  a  t       -» 
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baptized  on  the  9th  of  Feb.,  1822 :  it  was  held  not  sufficient  to  prove  that  the  child  was 
under  ten  years  old. 

Indictment  for  canially  knowing  and  abusing  Mary  Underhill,  a  child  under 
the  age  of  ten  years. 

The  offence  was  alleged  to  have  been  committed  on  the  6th  of  February,  1882. 
To  prove  the  child  under  ten  years  old  at  the  time  of  the  alleged  offence,  the 
&ther  of  the  child  was  called ;  he  stated,  that  he  waa  in  the  habit  of  going  out 
with  boats  for  a  week  or  fortnight  at  a  time ;  and  that,  in  the  month  of  Febru- 
ary, 1822,  he  went  from  home  for  a  few  days,  and  that  his  wife  had  not  then 
♦2991  ^^^  confined ;  and  that,  on  his  return,  on  the  9th  of  *February,  1822, 
-'  he  found  that  this  child  had  been  born ;  and  he  was  told  by  his  wife's 
mother,  that  it  had  been  born  the  day  before.  An  examined  copy  of  the  regis- 
ter of  the  baptism  of  the  child  was  put  in ;  and  from  that  it  appeared  that  the 
child  had  been  baptised  on  the  9th  of  February,  1822.  The  mother  of  the  child 
was  dead,  but  the  grandmother  was  living  at  the  time  of  the  trial. 

Mr.  Justice  Taunton  (having  conferred  with  Mr.  Justice  Littledale.)  My 
learned  brother  concurs  with  me  in  thinking  that  this  evidence  is  not  sufficient. 
The  whole  amount  of  the  evidence  to  prove  the  time  of  the  child's  birth  is  the 
declaration  of  the  grandmother  to  the  father.  The  father  vras  from  home  at  the 
time  of  the  birth,  and  the  mother  is  dead ;  but  still  the  grandmother  miffht 
have  been  called.  As  this  is  a  matter  of  so  much  importance  in  a  case  of  uiis 
kind,  we  think  that  the  best  evidence  ought  to  be  adduced. 

Verdict — Not  guilty, 

Corbet  for  the  prosecution. 

See  the  case  of  Rez  v.  Coz,  ante,  p.  297 ;  and  Rez  v.  Qammon,  post,  p.  321. 


HEX  V,  HILDITCH  and  Others.    May  18. 

Anj  evidence  that  is  a  confirmation  of  the  original  case,  cannot  be  given  as  evidence  in 
reply;  and  the  only  evidence  that  can  he  given  in  reply  is  that  which  goes  to  cat  down 
the  defence,  without  being  any  confirmation  of  the  original  case. 

Indictment  for  a  robbery.  The  case  for  the  prosecution  had  been  closed, 
and  the  defence  of  the  prisoners  was  an  alibi,  viz.  that  they  were  at  a  publie 
house,  at  a  considerable  distance  ^m  the  place  at  which  the  robbery  was  com- 
mitted. 

♦3001        ^'  ^'  Alexander^  for  the  prosecution,  wished  to  call  a  witness  in 
-^  reply,  to  prove,  that  he  saw  all  theiwitnesses  near  the  spot  at  which  the 
robbery  was  committed  \  and  that,  therefore,  they  could  not  have  been  at  the 
public-house. 

3Ir.  Justice  Taunton.  Proving  that  the  parties  were  near  the  place  at  which 
the  offence  was  committed  is  evidence  in  chief  and  not  evidence  in  reply.  What- 
ever is  a  confirmation  of  the  original  case  cannot  be  given  as  evidence  in  reply : 
and  the  only  evidence  which  can  be  given  as  evidence  in  reply,  is  that  which 
goes  to  cut  down  the  case  on  the  part  of  the  defence,  without  being  any  confir- 
mation of  the  case  on  the  part  of  the  prosecution. 

The  evidence  was  rejected. 

IF.  J".  Alexander,  for  the  prosecution. 

F.  V,  LcCj  for  the  prisoner. 

Sec  the  case  of  Rez  v.  Stimpson,  ante,  Vol.  2,  p.  415. 
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SHREWSBURY  ASSIZES. 

BKFORB  Bff&.  JUSTICE  LITTLEDALK. 

BEX  r.  BOOTYMAN.     March  U. 

Where  a  pu^f  ^^  charged  with  embeKzlement,  the  Jadge,  before  the  indictment  is  foQBd. 
will  order  the  prosecator  to  famish  the  prisoner  with  a  particular  of  the  charges,  if  tbe 
prisoner  make  an  affidavit  that  he  does  not  know  what  the  charges  are^and  that  he  his 
applied  to  the  prosecutor  for  a  particular,  and  it  has  been  refbsed. 

Embezzlement.  Before  the  indictment  was  found  by  the  Grand  Juji  the 
prisoner  haying  been  held  to  bail — 

*Ourwood  Twith  whom  was  F,  V.  Lee)  applied  to  the  learned  jndge  p^Q. 
to  grant  an  oraer  calling  on  the  prosecutor  to  deliver  a  particular  of  the  ^  ^ 
charges. 

This  was  moved  on  an  affidavit  stating  that  the  prisoner,  who  had  been  hm- 
ing  bailiff  to  the  prosecutor,  did  not  know  what  charges  of  embezzlement  were 
intended  to  be  brought  against  him ;  and  that  he  had  applied  for  a  particular, 
which  had  been  refused.  The  case  of  Bex  v,  Hodgson,  ante,  Vol.  3,  p.  4^. 
and  the  authorities  there  referred  to,  were  cited  in  support  of  the  motion. 

Bather  and  Madean  opposed  the  application;  but — 

Mr.  Justice  Littledale  granted  an  order  for  a  particular;  which  was  deliv- 
ered to  the  prisoner's  attomevaccordinglj. 

The  prisoner  was  afterwards  tried  and  convicted. 

Bather  and  Madean,  for  the  prosecution. 

Curwood  and  F,  V,  Lee,  for  the  prisoner. 

[Attomejrs — Noek  and  Asterl^.l 


BEX  V.  EDWIN  TAYLOB.    March  17. 

On  the  trial  of  an  indictment  for  manslaughter,  the  surgeon  will  onlj  be  allowed  for 
his  attendance  on  the  trial,  and  not  for  his  fee  for  opening  the  body  bj  order  of  the 
coroner. 

Manblauohter.  After  the  trial,  Bather,  who  was  for  the  prooecntiou, 
stated,  that  the  coroner  had  ordered  the  body  of  the  deceased  to  be  opened,  and 
had  onlered  the  churchwardens  to  pay  the  surgeon's  fee  for  it ;  but  a  magis^te 
having  told  the  churchwardens  not  to  pay  it,  sir  J.  Scarlett,  whose  opinion  hsd 
been  taken,  had  advised  that  the  churchwarden  could  not  be  compelled  to  psj 
it;  and  he,  ^therefore,  applied  to  the  learned  judge  to  order  it  to  be  paid  ^qo 
by  the  county,  as  a  part  of  the  expenses  of  the  prosecution.  '- 

Mr.  Bellamy  (the  clerk  of  assize).  Where  the  examination  in  a  esse  of 
felony  is  before  a  magistrate,  he  grants  a  certificate  for  the  costs  before  him; 
but  a  coroner  has  no  power  to  srant  any  such  certificate. 

Mr.  Justice  Littledale.  I  can  only  allow  the  surgeon  the  usual  costs  of  his 
attendance  here. 
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MONMOUTH  LENT  ASSIZES,  1832,— Gbr.  Littlbdale,  J. 


KEX  V.  BEBS.    Manh21. 

The  Jadge,  on  a  trial  for  mnrder,  has  no  power  to  allow  the  expenses  of  the  witnesses  for 
their  attendance  at  the  coroner's  inquest. 

MuBDSB.    After  the  trial,  WdtMn,  for  the  prosecatiojD,  applied  to  the  learned  Judge  to 
order  the  costs  of  the  witnesses  for  their  attendance  at  fhe  coroner's  inquest. 
Mr.  Justice  Littlsoalb. — I  hare  no  power  to  make  such  an  order. 

See  the  stat  7  Geo.  4,  c.  64,  s.  22,  set  forth  Garr.  Supp.  p.  106. 


*303]  ♦MONMOUTH  ASSJZJSS- 

BETOBB  UB.  JUSTIOB  TAUNTON. 

HARGEST  V.  FOTHEBGILL,  Esq.    March  28. 

A  cause  came  on  to  he  tried  at  the  Assizes  on  a  Wednesday  morning,*  on  the  previous 
Monday  evening,  the  defendant's  attorney  being  at  the  assize  town,  was  served  with  a 
notice  to  produce  a  boOk,  which  would  probably  he  at  his  office,  which  was  nineteen 
mUes  from  the  assize  town : — Held,  that  this  seryice  was  too  late. 

Trespass  against  the  late  Sheriff  of  Monmouthshire  for  taking  the  plaintiff's 
goods. 

To  connect  the  sheriff  with  the  seizure,  the  officer  was  called  on  his  subpoena^ 
but  he  did  not  appear.  It  was  then  proposed  to  give  other  evidence  of  the  war- 
rant. 

The  cause  came  on  for  trial  on  the  morning  of  Wednesday,  March  28th;  and 
on  the  evening  of  Monday  the  26th,  the  plaintiff's  attorney  had  served  Mr. 
Phillips,  the  under-sheriff  of  the  defendant,  and  who  was  also  attorney  for  the 
defendant  in  this  action,  with  a  notice  to  produce  a  book  kept  in  the  under- 
sheriff's  office  at  Newport,  containing  an  entry  of  the  warrant  from  the  under- 
sheriff  to  the  officer.  The  notice  was  served  on  Mr.  Phillips,  at  Monmouth,  he 
being  at  that  place  attending  the  Assizes,  and  his  office  being  at  Newport,  which 
18  nineteen  miles  from  Monmouth. 

Maule,  for  the  defendant,  objected  that  this  notice  was  served  too  late. 

Ourwood  and  Carringtonj  for  the  plaintiff.  The  notice  was  served  in  ample 
time  for  the  book  to  have  been  obtaiaed  from  Newport.  There  was  an  entire 
day  for  any  messenger  to  have  gone  and  returned  with  it. 

Mr.  Justice  Taunton.  I  think  the  service  is  too  late.  It  is  very  desirable 
*3041  ^^^  ih,e»&  notices  should  be  served  *while  the  parties  are  at  hofiie, 
^  and  before  they  come  to  the  Assizes.  Nonsuit. 

Curwood  and  Carrington,  for  the  plaintiff. 

Matde,  for  the  defen&nt. 

[Attomeya-^^en  and  Prothero  ^  PHU^,'] 


In  the  ensuing  term,  Ourwood  woved  for  a  rule  to  show  cause  why  the  non- 
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suit  should  not  be  set  aside;  and  subsequently  a  rule  waa  made  absolute  for  a 
new  trial^  on  payment  of  costs. 

In  the  case  of  Doe  d.  Wartnej  v.  Gray,  1  Stark.  283,  serrice  of  notice  on  the  wife  of 
the  defendant's  attorney,  at  his  lodgings,  on  the  erening  before  the  trial,  to  produce  t 
lease,  was  held  insufficient.    See  the  case  of  Bryan  v.  Wagstaff,  ante,  VoL  2,  p.  125. 


OXFORD  SUMMER  CIRCUIT, 
1832. 

BEFORE  MB.  JUSTICE  B08ANQUET  AND  MB.  BABON  QUBNET. 

BERKSHIRE  ASSIZES. 

BEFORE  MR.  BARON  QURNEY. 


*REX  V.  DENNIS  COLLINS.    Jul^  16.  [*3C5 

If  a  tme  bill  be  fonnd  against  a  person  for  high  treason,  the  JTudge  will,  on  the  applict- 
tion  of  the  counsel  for  the  Crown,  order  the  Sheriff  to  furnish  the  solicitor  to  the  Trea- 
sury with  a  list  of  the  persons  to  be  summoned  on  the  Jury,  that  a  copy  of  it  maj  be 
delivered  to  the  prisoner. 

Semble,  that  counts  charging  a  party  with  high  treason  in  "compassing,  &c.,  the  main 
and  wounding"  of  His  Majesty,  and  with  "  compassing,  &c.,  the  wounding"  of  His  Ma- 
jesty, are  bad. 

The  prisoner,  in  a  case  of  high  treason,  has  a  right  to  address  the  Jury  in  addition  to  the 
speeches  of  his  counsel — and  semble,  that  both  the  prisoner's  counsel  have  a  right  to 
address  the  Jury,  although  there  be  no  eridence  on  the  part  of  the  defence. 

High  Treason.    Ab  boor  as  the  Grand  Jnry  had  retomed  a  trae  bill — 

JervtSf  for  the  Crown,  moved  that  the  Sheriff  should  furnish  the  solicitor  to 
the  Treasury  with  a  list  of  the  persons  who  should  be  summoned  on  the  Jorj 
in  this  case,  that  a  copy  of  it  might  be  deHvered  to  the  prisoner  pursuant  to  the 
statute. 

Mr.  Baron  Gurnet  ordered  that  the  Sheriff  should  give  the  list  applied  for. 

The  prisoner  haying  been  brought  into  Court-— 


Gurney,  B.,  asked  him  whom  he  wished  to  have  as  his  counsel  and 


[*306 


attorney.  The  prisoner  named  Swabey  and  Carrington  as  his  counsel, 
and  Mr.  Frankum  as  his  attorney;  and  his  Lordship  having  ascertained  tlut 
they  consented  to  act  as  such,  assigned  them  as  counsel  and  attorney  fw  the 
prisoner;  and  an  order  was  drawn  up,  that  they  should  have  access  to  the  pri- 
soner at  all  seasonable  hours. 

The  Assize  was  adjourned  till  the  22nd  of  August,  to  give  time  for  a  copy  of 
the  indictment,  and  lists  of  the  Jurors  and  witnesses,  to  be  delivered  to  the 
prisoner. 

Considerably  more  than  ten  days  before  the  trial,  a  copy  of  the  indictment 
and  caption,  including  the  names  of  the  witnesses  on  the  back  of  Uie  indictment, 
and  also  the  words  «  a  true  biU;"  and  a  list  of  the  witnesses'  names,  with  their 
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reaidenoes  and  additions ;  and  also  a  list  of  the  Jurors  (a  hundred  in  number) 
with  their  residences  and  additionS;(a)  were  delivered  to  the  prisoner. 

*307]       ♦bI^ORB  MB.  JUSTICE  BOSANQTJET,  AND  MR.  BiHON  GURNEY. 

The  indictment  consisted  of  five  counts.  The  fir$t  count  charged,  that  the 
prisoner,  on  the  19th  of  June,  2  Will.  4,  at  &o.,  maliciously  and  traitorously, 
with  force  and  arms,  "  did  compass,  imagine,  devise,  and  intend  the  death  and 
destruction  of  our  Lord  the  King;(&)  and  to  fulfil,  perfect,  and  bring  to  efiiect 
his  most  evil  and  wicked  treason,  and  treasonable  compassing  and  imagination 
"^3081  ^^^'^^^^^^  ^®  ^^^  ^^  ^'  ^'9  ^  s^<^^  ^^^  traitor  as  aforesaid,  on  the 
■*  said  19th  day  of  June,  in  the  second  vear  of  the  reign  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  with  force  and  arms,  maliciously  and 
traitorously  did  obtain  and  procure,  and  in  his  custody  and  possession  did  have 
and  keep,  divers,  to  wit,  three  stones,  with  intent  thereby  and  therewith  ma- 
liciously to  kill  and  destroy  our  said  Lord  the  King )  and  further  to  fulfil,  per- 
fect and  bring  to  effect  his  most  evil  and  wicked  treason  and  treasonable  com- ' 
passing  and  imagination  aforesaid,  he  the  said  D.  C,  as  such  false  traitor  as 
aforesaid,  on  the  said  19th  day  of  June,  in  the  second  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  with  force  ^nd  arms,  maliciously  and 
traitorously  did,  with  great  force  and  violence,  cast  and  throw  divers,  to  wit,  two 
of  the  said  stones,  at  and  against  the  person  of  our  said  Lord  the  King,  with  in- 
tent thereby  and  therewith  maliciously  and  traitorously  to  kill  and  destroy  our 
said  Lord  the  King,  and  with  one  of  the  said  stones  so  cast  and  thrown  as  aforesaid, 
then  and  there  struck,  bruised,  and  wounded  the  person  of  our  said  Lord  the 

fa)  As  to  the  delivery  of  a  copy  of  the  indictment,  the  list  of  witnesses,  tind  the  list  of 
the  Jurors,  to  the  prisoner — see  the  stat.  Y  &  8  W.  3,  c.  3 ;  7  Ann.  c.  21 ;  and  6  Geo.  4,  c. 
50.  The  indictment  is  to  be  delivered  after  bill  found,  and  before  arraignment.  The 
namber  of  dajs  is  reckoned,  with  respect  to  the  indictment,  exclusive  of  the  day  of  de- 
iivezy  and  day  of  arraignment;  and  with  respect  to  the  lists,  exclusive  of  the  day  of  de- 
livery and  day  of  trial;  and  in  neither  case  ought  Sundays  to  bo  reckoned.  1  Ea.  P.  C. 
112.  But  by  the  stat.  39  k  40  Geo.  3,  c.  93,  it  is  enacted,  that  the  provisions  of  the 
itat.  Y  &  8  W.  3,  c.  3,  and  7  Ann.  c.  21,  shall  not  extend  to  any  indictment  for  high  trea- 
rOQ  in  compassing  and  imagining  the  death  of  the  King,  where  the  overt  act  is  any  direct 
ittack  on  his  Majesty ;  and  in  the  stat.  6  Geo.  4,  c.  50,  the  like  exception  is  made ;  so  that 
f  the  indictment  in  the  pritfcipal  case  had  consisted  of  the  first  count  only,  the  prisoner 
Tould  not  have  been  entitled  to  a  copy  of  the  indictment,  &c. 

[b)  By  the  stat.  36  Geo.  3,  c.  7,  it  is  enacted,  "  that,  if  any  person  or  persons  what- 
ocver,  after  the  day  of  the  passing  of  this  act,  during  the  natural  life  of  our  most  gracious 
overeign  loi'd  the  king,  (whom  Almighty  God  preserve  and  bless  with  a  long  and  pros- 
perous reign),  and  until  the  end  of  the  next  session  of  Parliament  after  a  demise  of  the 
:rown,  shall,  within  the  realm  or  without,  compass,  imagine,  invent,  devise,  or  intend 
leath  or  destruction,  or  any  bodily  harm  tending  to  death  or  destruction,  maiming  or 
vonnding,  imprisonment  or  restraint  of  the  person  of  the  same  our  sovereign  lord  the 
anj«r,  his  heirs  and  successors,  or  to  deprive  or  depose  him  or  themfVom  the  style,  honour, 
ir  kingly  name  of  the  imperial  crown  of  this  realm,  or  of  any  other  of  his  majesty's  do- 
ninions  or  countries ;  or  to  levy  war  against  his  majesty,  his  heirs  and  successors,  within 
his  realm,  in  order,  by  force  or  constraint,  to  compel  him  or  them  to  change  his  or  their 
aeasures  or  counsels,  or  in  order  to  put  any  force  or  constraint  upon,  or  to  intimidate 
r  overawe  both  houses,  or  either  house  of  parliament ;  or  to  move  or  stir  any  foreigner 
r  stranger  with  force  to  invade  this  realm,  or  any  other  his  majesty's  dominions  or 
onntries  under  the  obeisance  of  his  majesty,  his  heirs,  and  successors ;  and  such  com- 
assings,  imaginations,  inventions,  devices,  or  intentions,  or  any  of  them,  shall  express, 
tier,  or  declare,  by  publishing  any  printing  or  writing,  or  by  any  overt  act  or  deed  j  being 
^gally  convicted  theregf,  npon  the  oaths  of  two  lawful  and  credible  witnesses,  upon  trial, 
r  otherwise  convicted  or  attainted  by  due  course  of  law,  then  every  such  person  and 
ersons,  so  as  aforesaid  offending,  shall  be  deemed,  declared,  and  adjudged  to  be  a  traitor 
nd  traitors,  and  shall  suffer  pains  of  death,  and  also  lose  and  forfeit,  as  in  cases  of  high 
■eason." 

By  the  stat.  57  Geo.  3,  c.  6,  the  stat.  36  Geo.  3,  c.  7,  is  made  perpetual,  so  far  as  its 
revisions  relate  to  the  heirs  and  successors  of  his  majesty,  the  sovereigns  of  these 
?alms. 
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King,  against  the  duty  of  the  allegiance  of  him  the  said  D.  C.|  against  the  foim 
of  the  statute  in  sach  case  nutde  and  proyided,  and  against  the  peace  of  our  sud 
Lord  the  King,  his  cro¥m  and  dignity." 

.The  ieetmd  count  charged  that  the  prisoner  did  compass,  &c.  "bodily  ham 
to  our  said  sovereiffn  Loitl  the  Kinff,  tending  to  the  death  and  destractioa  of 
our  said  Lord  the  King."  It  stated  the  same  overt  acta  as  the  first  coast, 
alleging  an  intent  "  to  do  bodily  harm  to  our  said  Lord  the  King,  tending  to 
the  death  and  destruction  of  our  said  Lord  the  King." 

The  third  count  charged  that  the  prisoner  did  compass,  &c.,  "  the  maim  and 
wounding  of  the  person  of  his  said  Majesty ;"  with  the  same  oyert  acts  as  the  fint 
count,  the  intent  being  stated  to  be,  "  to  maim  and  wound  his  said  Majesty." 

*The  fourth  count  charged  that  the  prisoner  did  compass,  &c.,  the  mqq 
wounding  of  the  person  of  his  said  Majesty ;"  and  stated  the  same  orert  I- 
acts,  alleging  the  intent  to  be,  ''to  wound  the  person  of  his  said  Majesty." 

The  fi/ih  count  charged  that  the  prisoner  did  compass,  &c.,  ''bodily  harm  to 
.our  saia  Lord  the  King,  tending  to  the  maim  and  wounding  of  the  person  of  his 
said  Majesty ;  alleging  the  same  overt  acts,  but  stating  the  intent  to  be,  to  do 
bodily  harm  to  our  said  Lord  the  King,  tending  to  maim  and  wound  the  penoa 
of  his  said  Majesty." 

It  was  proved  that  the  prisoner  had  thrown  two  stones  at  his  Majesty,  wbile 
on  the  Ascot  Heath  Race-course;  one  of  which  struck  his  Majesty  on  the  head. 
Every  part  ef  the  case  was  proved  by  two  witnesses,  (a) 

Swaheif  addressed  the  Jury  for  the  prisoner,  and  contended  that  the  prisoner 
was  insane,  but  called  no  witnesses. 

Carringtan  was  beginning  to  address  the  Jury — 

Denman,  A.  0.     I  do  not  mean  to  object  to  my  learned  friend,  Mr.  Carring- 
tanj  addressing  the  Jury,  but  I  would  ^merely  submit  that  a  second  nsiQ 
counsel  haa  no  right  to  address  the  Jury,  if  no  witnesses  are  called  for  ■• 
the  defence. 

CarringUm  referred  to  Brunfs  case.  (6) 

Mr.  Justice  Bosanquet.  By  the  statute  7  &  8  W.  8,  c.  8,  the  prisoner  b 
to  make  his  full  defence  by  counsel  learned  in  the  law. 

Mr.  Baron  Gubnet.     Ferhaps,  Mr.  Attorney-General,  you  may  be  right 

Carrington  addressed  the  Jury,  and  submitted  (ifiter  aita),  that  either  the 
third  and  fourth  counts,  or  the  fifth  count  of  this  indictment  were  bad.  By  the 
statute  86  Gteo,  3,  c.  7,  it  is  enacted,  that,  if  any  person  "shall,  within  the 
realm,  or  without,  compass,  imagine,  invent,  devise,  or  intend  death  or  destruc- 
tion, or  any  bodily  harm  tendins  to  death  or  destruction — ^maiming  or  wound- 
ing, imprisonment  or  restraint  of  the  person"  of  his  Majesty,  he  shall  be  gniltr 
of  high  treason.    Now,  if  the  offences  of  intending  to  maim,  and  intending  to 

(a)  By  the  stat.  7  &  8  Will.  3,  c.  3,  s.  2^  no  person  can  be  conricted  of  high  treasoa' 
except  on  the  oath  of  two  witnesses,  unless  he  plead  guiltj.  But  it  has  been  held,  that,  i^ 
one  witness  prove  an  overt  act  of  treason,  and  another  witness  prove  another  ortti  act  o^ 
the  same  species  of  treason,  that  is  sufficient.  1  Ea.  P.  C.  130.  It  has  also  been  held 
that  this  statute  has  made  no  new  restriction  on  confessions,  but  any  confession  most  be 
proved  by  two  witnesses.  Id.  134.  But  by  the  stat.  39  k  40  G«o.  3,  c  93,  this  statote  is 
not  to  extend  to  any  case  of  high  treason  in  compassing  and  imagining  the  death  of  the 
King,  where  the  overt  act  is  a  direct  attack  on  his  Majesty;  but  Uie  party  is  to  be  "in- 
dicted, arraigned,  tried,  and  attainted  in  the  same  manner,  and  according  to  the  stme 
coarse  and  order  of  trial  in  erery  respect,  and  upon  the  like  evidence,  as  if  such  person  or 
persons  were  charged  with  murder;  but  the  jud^^ent  and  execution  are  to  be  the  sane 
as  in  other  cases  of  treason. 

(6)  33  St.  Tr.  1272.  In  that  case  Ur.  Gurwood  had  addressed  the  Jury,  and  proposed 
to  examine  a  witness  who  was  sworn,  but  whom  he  did  not  examine.  Mr.  Adolphns,  *s 
the  junior  counsel  for  the  prisoner,  then  addressed  the  Jury,  and  commenced  his  address 
in  the  following  terms : — "  Gentlemen  of  the  Joxy,  the  case  for  the  prisoner  haTing  dosed, 
without  the  eaUmg  ofanif  wiineu  oh  hit  Maff,  it  nevtriheUffidU  to  my  tot  to  addrm  it  you  a 
very  few  obeervationif  and  that  arises  from  the  pecaliar  benerolencs  of  the  law  on  the  snb* 
ject  of  high  treason." 
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woand,  were  high  treaaon,  then  the  words  of  the  statute  must  be  read  ihu8| 
"  shall  intend  death  or  deBtnotion,  or  any  bodily  harm  tending  to  death  or  de- 
stniction/'  and  the  sentence  mast  end  there ;  and  if  so,  the  fifth  count  was  bad : 
bat  if  it  were  to  be  read  thus — that  the  intending  ''  any  bodily  harm  tending^  to 
either  the  death  or  destruction,  maiming  or  wounding'^  of  his  Majesty,  is  high 
treason,  then  the  third  and  fourth  counts  were  bad. 

^^21      "^After  both  the  prisoner's  counsel  had  addressed  the  Jury,  Mr.  Justice 
^  BosANQUBT  informed  the  prisoner,  that  if,  in  addition  to  what  had  been 
said  by  his  counsel,  he  wished  to  add  anything  himself,  he  was  at  liberty  to 
do  so. 

The  prisoner  made  a  statement  of  considerable  length,  to  the  Court  and  Jury. 

Mr.  Justice  Bosanquit  left  it  to  the  Jury  to  say  whether  the  prisoner  had 
thrown  the  stones  with  either  of  the  intents  stated  in  the  indictment. 

The  Jury  found  the  prisoner  guilty  on  the  fifth  count  of  the  indict- 
ment.^) 

Denmany  A.  G.,  Jervu,  OampbeBy  Shepherd^  and  MauU^  for  the  Grown. 

Stoabey  and  OarringUmy  for  the  prisoner. 

[Attorneys— ifoiiie  j*  BoiUhier  and  Frcnkum,'] 


BSFORS  MB.  BARON  GURNET. 


*312]  ♦REX  V.  GREEN  and  Others.    July  17. 

A  prisoner  ought  to  be  told  by  the  magistrate,  that,  if  he  makes  any  statement,  it  may  be 
used  as  eridence  against  him ;  and  that  he  must  not  expect  any  favoor  if  he  confesses: 
bat  the  magistrate  onght  not  to  dissnade  him  from  confessing. 

Indiotmbnt  for  burglary.  Two  of  the  prisoners  had  made  statements  before 
the  committing  ma|;istrates.  The  magistrates'  clerk  stated,  that,  before  the  pri- 
soners said  any  thmg,  they  were  not  only  told  that  they  must  not  expect  any 
favour  from  confessing,  but  that  they  were  also  dissuaded  from  confessinff. 

Mr.  Baron  Gurnbt.  That  was  wrong.  A  prisoner  ought  to  be  told  that  his 
confessing  will  not  operate  at  all  in  his  mvour ;  and  that  he  must  not  expect  any 
'avour  because  he  makes  a  confession ;  and  that,  if  any  one  has  told  him  that  it 
rill  be  better  for  him  to  confess,  or  worse  for  him  if  he  does  not,  he  must  pay 
lo  attention  to  it;  and  that  any  thing  he  says  to  criminate  himself  will  be  used 
Ls  evidence  against  him  on  his  trial.  After  that  admonition,  it  ought  to  be  left 
tntirely  to  himself  whether  he  will  make  any  statement  or  not :  but  he  ought  not 
o  be  dusuaded  from  making  a  perfectly  voluntary  confession,  because  that  is 
hotting  up  one  of  the  sources  of  justice.  yerdiot--Guilty. 

Juttiecy  for  the  prosecution. 

[Attorney  for  the  prosecntion — Ward  J*  Son,"] 

(a)  Sentence  was  passed  on  the  prisoner;  bnthewas  afterwards  reprieved.  By  the 
tAt.  54  0«o.  3,  c.  146,  the  sentence  in  cases  of  high  treason  is,  that  the  person  "shall  be 
rawn  on  a  hnrdle  to  the  place  of  eiecntion,  and  there  be  hanged  by  the  neck  nntil  such 
erson  be  dead;  and  that  afterwards  the  head  shall  be  seyered  from  the  body  of  such 
erson,  and  the  body,  divided  into  fonr  quarters,  shall  be  disposed  of  as  his  Majesty  and 
10  snccessors  shall  think  fit"  But,  by  section  2  of  the  same  statute,  his  Majesty  may 
y  his  sign  manual  direct  that  the  party  shall  not  be  drawn  on  a  hurdle ;  or  that  the 
&rty  shall  be  beheaded  instead  of  being  hanged ;  and  may  order  the  disposal  of  the  body, 
ead,  and  quarters. 
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BXFOBB  BIB.  JUSTIOX  BOSAMQUST. 


'•'SHELLY,  Administratrix  of  SHELLY,  v.  FOBD. 
Jtdif  18. 

A.  let  a  hone  on  hire  to  B.  for  one  month,  B.  kept  it  for  two  months,  and  then  sold  h  to 
G.: — Held|  that  A.  might  recover  the  ralue  of  the  horse  from  C,  although  C.  had  acted 
bona  fide,  and  had  paid  B.  the  fall  value. 

The  first  ootnit  of  the  declaration  stated,  that  the  intestate  was  the  owner  of 
a  horse,  which  had  been  by  him  let  to  hire  to  one  William  Lewis ;  and  that  the 
defendant,  to  the  injury  of  the  intestate's  reversionary  interest  in  the  horse, 
took  it  into  his  possession,  and  sold  it.  There  was  a  similar  count,  ata^Dg  the 
whole  matter,  except  the  letting  of  the  horse,  to  Jiave  occurred  since  the  deatli 
of  the  deceased ',  and  there  were  also  counts  in  trover.     Plea — ^Not  gnilty. 

It  appeared  that,  in  the  month  of  September,  1830,  the  intestate  had  let  the 
horse  on  hire  to  Captain  Lewis,  for  one  month ;  and  it  was  proved,  by  the  ad- 
mission of  the  defendant  himself,  that,  in  the  month  of  November,  1830,  he 
had  bought  the  horse  of  Captain  Lewis  for  101.  which  was  then  the  full  nloe 
of  it ;  and  that,  after  keeping  it  at  livery  for  some  time,  he  had  sold  it 

Justice,  for  the  defendant.  I  submit  that  this  action  cannot  be  maintaioed. 
The  defendant  acted  bona  fide  in  the  buying  of  the  horse;  and  he  has  at  least  a 
lien  upon  it  for  the  amount  of  10^.,  the  sum  which  he  has  paid  for  it;  and^  in 
any  view  of  the  case,  that  sum  ought  to  have  been  tendered  before  any  action 
was  brought. 

Mr.  Justice  Bosanqttet  (in  summing  up.)  In  this  case  the  property  in  this 
horse  was  in  the  intestate,  and  Captain  Lewis  had  only  a  limited  interest  in  it; 
he,  therefore,  *when  he  sold  it,  could  give  the  defendant  no  better  title  r^oii 
than  he  had  got  himself.  Verdict  for  the  plaintiff — ^Damages  15/.      *- 

OurtDOod,  Carrington,  and  J^ffreyt  W\U,iam%,  for  the  plaintiff. 

JuUice,  for  the  defendant. 

[Attorneys— C.  Camt  Wilwn  and  O.  S,  fMl,"} 

In  general,  no  sale  by  a  person  who  has  no  right  to  sell,  is  good  against  the  rightful 
owner,  except  it  be  made  in  market  overt ;  and  it  is  laid  down  (Bac.  Abr.  tit  Fair,  £.1 
that  every  sale  made  in  a  fair  or  market  overt,  transfers  a  complete  property  in  the  tfaiog 
sold  to  the  vendee,  howerer  illegal  the  title  of  the  vendor.  In  London,  erery  day  is 
market-day,  except  Sunday ;  so  that  a  sale  on  any  of  these  days  is  as  good  as  it  woold 
be  on  the  fair  or  market-day  in  the  coantry ;  and  in  London  every  shop,  except  a  pawn- 
broker^Si  is  a  market  overt  for  such  things  as  the  owner  professes  to  trade  in ;  bat  in  the 
country,  the  market  overt  is  confined  to  the  particular  place  or  spot  set  apart  by  custom 
for  the  sale  of  particular  goods.  However,  the  property  in  a  horse  is  not  changed  as 
against  the  rightful  owner,  unless  the  provisions  of  the  stat.  2  &  3  P.  &  M.  c.  7,  and  31 
Blii.  c.  12,  (which  will  be  found  in  Bum's  Justice,  tit.  Horses),  are  complied  with. 

See  also  the  case  of  Gimson  v,  Woodfull,  ante,  Vol.  2,  p.  41. 

As  to  factors  and  agents  dealing  with  goods  intrusted  to  them,  see  the  stat  6  Geo.  4, 
c.  94 :  and  the  case  of  Dyer  r.  Pearson,  4  D.  &  R.  653,  as  to  the  effect  of  the  taTie  owners 
allowing  another  to  hold  himself  out  as  the  owner  of  goods.  As  to  the  restitntioo  of 
stolen  goods  on  the  conviction  of  the  off'ender,  see  the  stat.  7^8  Geo.  4,  c.  29,  s.  57. 
which  is  set  oat  Garr.  Sup.  334. 
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OXFORD  ASSIZES. 


BEFORE  MR.  BARON  QITRKET. 


^DOE  on  the  demise  of  CRAKE  v.  BBOWN.    July  19.        [*815 

A  coimsel,  to  whom  a  retainer  in  a  cause  has  been  c^ven,  no  brief  hsnring  been  del&Tered, 
cannot  withdraw  the  record. 

Ejectment.  When  this  caose  was  called  on  in  its  order,  it  appeared  that 
no  brief  had  been  delivered  for  the  lessor  of  the  plaintiff,  and  the  attorney  was 
not  in  Conrt. 

Tai/aurd  stated  that  he  had  a  retainer  for  the  lessor  of  the  plaintiff,  and 
wished  to  withdraw  the  record. 

Mr.  Baron  Gurnet.  A  retainer  without  a  brief  does  not  anthorise  yon  to 
withdraw  the  record.  Mr.  Jervts,  you  are  for  the  defendant;  do  yon  wish  the 
Jury  to  be  sworn,  and  to  nonsnit  the  plaintiff? 

Mr.  Jervis.    Yes,  my  Lord. 

The  Jury  were  sworn,  and  the  plaintiff —  Nonsuited. 

Tai/ourd,  for  the  lessor  of  the  plaintiff. 

JervU  and  CarringUmj  for  the  defendant. 

[Attorneys — Mdthetn  and  .£^tf.] 


WORCESTER  ASSIZES. 

BEFORE  MR.  JXTSTICE  BOSANQUET. 

•316]  ♦KEX  V.  CKOWTHEB.    Jufy  28. 

An  indictment  which  charges  a  forged  check  to  be  "  a  warrant  and  order  for  the  pay- 
ment of  money,  which  said  warrant  arid  order  is  in  the  words  and  figures  followingj" 
is  good. 

A  forged  checic  on  the  W.  Bank  was  presented  for  payment  at  the  S.  Bank,  where  the 
supposed  drawer  never  kept  cash : — Held,  that  this  was  sufficient  evidence  of  an  intent 
to  defraud  the  partners  of  the  S.  Bank,  although  there  was  no  probability  of  their  pay- 
ing the  check,  even  if  it  had  been  genuine. 

FoRQERT.  The  indictment  charged  the  prisoner  with  having  forged  '^  a  cer- 
tain warrant  and  order  for  the  payment  of  money,  which  said  warrant  and  or- 
der is  in  the  words  and  figures  following — that  is  to  say : 

"  Worcester  Old  Bank. 
«  Hanhury  Hall,  Not.  28,  1828. 

"  Messrs.  Berwick,  Wall,  Isaac,  and  Lechmere,  pay  to  Mr.  John  Perkins,  or 
bearer,  twenty-fiye  pounds  ten  shillings.  John  Phillips.'' 

£25:10:0. 
with  intent  then  and  there  to  defraud  Francis  Bufford  and  others.    There  were 
other  counts,  which  charged,  that  the  prisoner  did  "  utter,''  and  also  ''  did  ofier, 
dispose  of,  and  put  off,"  the  forged  instrument,  knowing  it  to  be  forged. 

It  appeared  that  this  check,  which  purported  to  be  a  check  on  the  Worcester 
Old  Bank,  was  presented  by  the  prisoner  for  payment  at  Messrs.  Bufford's  bank, 
at  Stourbridge;  and  it  was  proved  that  they  would  not  pay  the  amount,  and 
that  no  person  named  John  Phillips  kept  cash  with  them. 
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Godson  and  F,  V,  Lee  objected  that  this  ease  must  £ul  upon  two  gfoimdB:— 
Firsty  because  this  indictment  charged,  in  every  count,  that  the  prisoner  either 
forgedy  uttered,  or  offered  a  warrant  and  order/'  which  imported  that  he  had 
committed  an  offence  with  respect  to  two  instruments;  and  secondly,  becaose  it 
could  not  have  been  done  *to  defraud  Messrs.  Rufford,  as  they  had  no  r^rn 
customer  of  the  name  of  John  Phillips  \  and  there  was,  Uierefore,  not  the  '> 
most  remote  chance  of  their  paring  the  money. 

Mr.  Justice  Bosamquet.  I  am  of  opinion  that  this  indictment  ia  suffideni 
In  each  of  the  counts  there  is  only  one  instrument  set  out,  and  it  is  called — '<  A 
warrant  and  order  for  the  payment  of  money,  in  the  words  and  figures  foUow- 
ing.'^  I  think  it  is  both  a  warrant  and  an  order — a  warrant  au&orizing  the 
banker  to  pay,  and  an  order  upon  him  to  do  so.  With  respect  to  the  other 
point,  I  think  that  the  prisoner  going  to  Messrs.  Bufford's  and  presenting  this 
paper  for  payment,  is  quite  sufficient  evidence  of  an  intent  to  defraud  them. 

Verdict— Guilly. 

Sh%Uy  for  the  prosecution. 

Godton  and  F,  Y*  Xee,  for  the  prisoner. 

[Attomeyt— JSoftetofu  and  Putitffey.l 

By  the  st&tate  11  Geo.  4^1  WiU,  4,  c.  66,  8.  3,  it  U  enacted,  <<that  if  anyperaon  siull 
forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  pat  off,  knowing  the  same  to  be  forged  or 
altered,  anj  warrant  or  order  for  the  payment  of  monej,  with  intent  to  defnind  anj  per- 
son whatsoerer,  ereiy  snch  offender  shall  be  gniltj  of  felonj,  and  being  conyicted  thereof, 
shall  suffer  death  as  a  felon."  By  the  statute  2^3  Will.  4,  c.  123,  the  ci^iital  pnnish- 
ment  is  repealed,  except  as^  to  wills  and  testamentary  pi^rs,  and  certain  powers  of 
attorney ;  and  by  s.  3  of  that  stat.  it  is  enacted — "  That  in  all  informations  or  indidmcDts 
for  forging,  or  in  any  manner  uttering  any  instrument  or  writing,  it  shall  not  be  necessary 
to  set  forth  any  copy  or  fac-simile  thereof,  but  it  shall  be  sufficient  to  describe  the  same 
in  such  manner  as  would  sustain  an  indictment  for  stealing  the  same ;  any  law  or  custooi 
to  the  contrary  notwithstanding.'' 


*REX  V.  JANE  MCHARDS.    Jufy2i.  [*318 

A  girl,  accused  of  poisoning,  was  told  by  her  mistress,  that  if  she  did  not  tell  all  about  H 
that  night,  a  constable  would  be  sent  for  in  the  morning  to  take  her  before  a  magistrate : 
she  then  made  a  statement,  which  was  held  to  be  not  admissible  in  endence.  Next 
day,  a  constable  was  sent  for,  and  as  he  was  taking  her  to  the  magistrate,  she  said 
something  to  him,  he  having  held  out  no  inducement  to  her  to  do  so: — ^Held,  that  this 
tras  receivable,  as  the  former  inducement  ceased  on  her  being  put  into  the  hands  of  the 
constable. 

Indiotment  for  administering  poison,  called  oxalic  acidy(a)  to  Mary  Dnce, 
on  the  28rd  of  April,  1882.  It  appeared  that  the  prisoner,  a  girl  of  ahont  15 
years  of  age,  was  in  the  service  of  the  prosecutrix;  and  that,  on  the  night  of 
the  24th  of  April,  1882,  the  prosecutrix  went  into  the  prisoner's  bedroom,  just 
as  she  was  going  to  bed,  and  told  her  that  if  she  did  not  tell  all  about  it  that 
night,  the  constable  would  be  sent  for  next  morning  to  take  her  to  Stourbridge, 
meaning  before  the  magistrate  there ;  and  the  prisoner  then  made  a  statement 

Mr.  Justice  Bosanquet.    I  think  that  we  must  not  hear  that. 

It  further  appeared,  that  next  morning  a  constable  was  sent  for,  who  took  the 
prisoner  into  custody;  and  while  they  were  on  the  way  to  the  magistrates'  meet- 
mg  at  Stourbridge,  she,  without  any  inducement  having  been  held  out  by  the 
constable,  made  a  statement  to  him. 

(5)  See  sect  11  of  the  stat  9  Geo.  4,  c.  31,  set  forth,  ante,  Vol.  4,  p.  372:  and  the  case 
ofRexr.Harley,  Id.369.  » i*         » 
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The  prisoner's  ooansel  objected  to  this  statement  being  receiyed,  aa  the  in- 
duoement  held  out  by  the  prosecutrix  most  be  taken  to  have  continued. 

Mr.  Justice  Bosanqubt.  I  think  that  this  statement  is  receivable.  The 
indaoement  was,  that  if  she  confessed  that  night,  the  constable  would  not  be 
sent  for,  and  she  would  not  be  taken  before  the  magistrates.  Now,  she  must 
baTe  known,  when  she  made  this  statement,  that  the  constable  was  then  taking 
lier  to  the  magistrates.  The  inducement,  therefore,  was  at  an  end. 
*319]    ♦The  evidence  was  received.  Verdict — ^Not  guilty. 

(rodsan^  for  the  prosecution. 

Curwood  and  Cfarrtngton,  for  the  prisoner. 

lAiiomtjB^ffoldtuwth  ^  F,,  and  CoUii.} 


STAFFORD  ASSIZES, 


JONES,  Asmgnee  of  STUBBS,  an  Insolvent,  Demandant^  v.  BREABLY, 

Tenant.    Jti/y  31. 

On  the  trial  of  a  writ  of  right,  though  the  demi-mark  has  been  tendered,  the  tenant  must 

begin. 

Writ  of  right.  At  the  previous  assizes,  four  knights  (who  were  in  fact 
esquires  returned  as  knights  by  the  sheriff)  elected  the  grand  assize;  and  at 
these  assizes  the  four  knights  appeared,  and  twelve  of  those  whom  they  had 
chosen  appeared,  and  were  sworn  as  the  grand  assize,  together  with  the 
knights. 

As  soon  as  they  were  sworn — 

CampbeUy  for  the  defendant,  placed  6s.  Sd.  on  the  table  of  the  Court,  con- 
tending, that,  as  he  had  tendered  the  demi-mark,  the  demandmant  must  begui 
by  proving  the  seisin  of  his  ancestor. 

JerviSf  TcU/aurdy  and  Justice,  contri,  relied  on  the  case  of  Tooth  v.  Bag- 
well.    Ante,  Vol.  2,  p.  271. 

Campbell.  If  the  demandant  does  not  begin  with  proving  his  seisin,  the 
^oA An  greatest  inconvenience  will  ensue.  In  ^this  case  a  great  deal  of  property 
-'is  claimed  by  this  writ  of  right,  and  it  is  held  by  my  client  under 
several  different  titles,  and  nothing  is  more  probable  than  that  when  all  these 
titles  are  gone  through  by  us,  the  demandant  may  prove  the  seisin  of  his  ances- 
tor as  to  some  very  small  part  of  the  propertv. 

Mr.  Justice  Bosanquet.  I  hold  myself  bound  by  the  decision  of  the  Court 
in  Tooth  v,  Bagwell.  In  a  case  on  the  Northern  Circuit,  Mr.  Baron  Wood  con- 
sidered that  there  should  be  a  previous  finding  of  the  seisin,  but  that  is  not  so. 
The  Court,  in  Tooth  v.  Bagwell,  held,  that  the  tenant  should  begin,  though  the 
seisin  of  his  ancestor  must  be  proved  by  the  demandant  at  some  time  or  other. 
Anciently,  the  tender  of  the  demi-m>^  put  the  party  on  the  proof  of  his  seisin 
in  some  particular  reign }  but  since  the  limitation  of  writs  of  right  has  been 
sixty  years,  it  is  held  to  put  the  party  on  the  proof  of  his  seisin  within  that 
time.  However,  the  question  here  is,  whether  the  demandant  must  prove  the 
seisin  of  his  ancestor  in  the  first  instance,  or  whether  the  tenant  must  begin.  I 
think  the  tenant  must  begin. 

The  tenant  began  and  went  through  his  title.  The  demandant's  leading  coun- 
sel then  addressed  the  Jury  and  went  into  his  evidence;  and  the  leading  coun- 
sel for  the  tenant  replied. 

The  Grand  Assize  found  for  the  tenant. 
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Jervis,  TcUfimrd,  and  Ju8ti6e,  for  the  demandant. 
Campbell  and  R,  Y,  Etchards,  for  the  tenant. 

[Attoniey8>-C7Atfeote  and  WAiie.'] 


♦HEREl^'ORD  ASSIZES-  [*321 

BEFORE  liB.  BABON  OUBNEY. 

BEX  V.  JAMES  GAMMON.    August  7. 

If,  in  a  case  of  rape,  there  has  not  been  sufficient  penetration  to  rupture  the  hjmen,  the 

offSence  is  not  complete. 

Indictment  for  carnally  knowing  and  abusing  Charlotte  Powell,  a  child 
under  ten  years  old. 

The  child  proved  the  offence,  and  Mr.  WooUett,  a  Burgeon,  stated,  that  be 
found  considerable  local  inflammation  about  the  parts  of  the  child,  and  that  the 
hymen  had  been  recently  ruptured,  and  that  he  had  no  doubt  Uiat  penetratioa 
had  taken  place;  and  it  was  also  proved  by  the  mother  of  the  child,  that,  on 
examining  the  child,  she  found  semen  within  the  pudendum. 

Mr.  Baron  Gubnet.  I  think  that  if  the  hymen  is  not  raptured  there  is 
not  a  sufficient  penetration  to  constitute  this  offence.  I  know  that  there  have 
been  cases  in  which  a  less  degree  of  penetration  has  been  held  to  be  sufficient  ; 
but  I  have  always  doubted  the  authority  of  those  cases;  and  I  have  always 
thought,  and  still  think,  that  if  there  is  not  a  sufficient  penetration  to  ruptors 
the  hymen,  it  is  not  a  sufficient  penetration  to  constitute  this  offence. 

Verdictr—Guil^. 

GreaveSf  for  the  prosecution. 

Godson,  for  the  prisoner. 

[Attorneys — Griffitha  and .] 

See  the  cases  of  Hex  v.  Cox,  ante,  p.  297,  and  Rex  v.  Wedge,  ante,  p.  298.  As,  nnder 
the  present  state  of  the  law,  penetration  is  really  the  whole  offence,  it  is  highly  proper 
that  there  should  be  most  satisfactory  eridence  that  it  really  occurred.  In  Rassen's  case, 
1  Ea.  P.  0.  438,  it  was  held,  that  there  might  be  a  sufficient  penetration  to  constitute  the 
offence,  altough  the  hymen  had  not  been  ruptured. 


MIDLAND  SPRING  CIRCUIT. 
18S2. 

NOTTINGHAM  ASSIZES. 


*KNOTTS  V.  CUBTIS.  [*322 

In  eaae  for  (elling  gooda  under  a  distress,  vithoat  appraisement,  if  the  sum  prodsMd  b 
less  than  the  fiUr  Talue  to  the  tenant,  he  may  recorer  the  difference  without  aajdltgs- 
tion  of  special  damage. 
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This  was  an  action  on  the  case  for  an  exoessive  distress.  The  plaintiff  fidled 
m  preying  any  of  the  counts  in  the  deckration,  except  one^  stating  that  the 
defendant  sold  the  goods  without  hayins  them  previously  appraised,  under 
statute  2  W.  &  M.  sess.  1,  c.  5,  s.  2.  The  sale  was  bj  public  auction,  and 
fairly  conducted ;  but  the  full  value  of  the  goods  to  the  plaintiff  was  not  obtained. 
The  count  was  framed  on  statute  11  Geo.  2,  c.  19,  s.  19,  and  no  specific  damage 
was  stated  in  it. 

It  was  objected,  on  the  part  of  the  defendant,  that,  as  this  was  an  irregularity 
in  the  conduct  of  a  distress,  in  order  to  entitle  the  plaintiff  to  recover  on  this 
count,  he  should  both  state  and  prove  that  specific*  damage  had  resulted  to  him 
from  the  omission  to  appraise;  the  statute  enacting,  that  the  party  aggrieved  by 
the  irregularity  shall  "  recover  fuU  saHs/action  far  the  gpecial  damage  he  shall 
have  sustained  thereby j  and  no  more,  in  any  action,  (&e.;*'  and  that,  unless 
special  damage  was  proved,  the  defendant  was  entitled  to  a  verdict. 

Mr.  Justice  J.  Parke.  The  measure  of  the  damages  to  be  recovered  by  the 
*3231  P^^°^^  ^P^°  ^^^B  count,  is  the  ^difference  between  the  amount  of  the 
-'  rent  discharged  by  the  sale,  and  the  fair  value  to  the  tenant  of  the  goods 
which  have  been  sold.  If  the  landlord  sell  fairly,  for  the  best  price  which  can 
be  obtained,  and  which,  doubtless,  was  in  this  case  done,  he  will  be  protected  if 
all  his  proceedings  are  regular,  although  the  full  value  of  the  goods  may  not  be 
obtained;  but  until  an  appraisement  is  made,  the  landlord  has  no  right  to  sell, 
but  only  to  keep ;  and,  until  sale,  the  tenant  has  a  right  to  come  in  at  any  time 
and  redeem  his  eoods.  The  sale,  therefore,  being  ille^l,  the  tenant  is  entitled 
to  the  damages  he  has  sustained  thereby,  t.  e.  to  the  difference  between  the  fisdr 
value  of  the  goods  to  him,  and  the  amount  of  the  rent  discharged  by  the  pro- 
duce of  the  sale;  and  as  this  damage  is  the  result  of  the  illegal  sale,  it  need  not 
be  specially  stated  in  the  count.  In  this  case  the  amount  of  rent  discharged 
by  the  sale,  after  deducting  all  expenses,  was  5^.  10s. ;  the  value  of  the  goods 
to  the  tenant,  as  is  proved,  was  17/.;  the  verdict,  therefore,  must  pass  for  11/. 
10». 

JftZZer,  for  the  plaintiff. 

Adams,  Seijt,  and  Clinton,  for  the  defendant. 


OLD  BAILEY  APEIL  SESSIONS,  1832. 


BEFORE  LORD  TENTERDEN,  0.  J.,  MR.  BARON  VAUOHAN,  MR.  JI7SI0E 
ALDERSON;  AND  N.  KNOWLTS,  ESQ.,  RECORDER. 


*324]  *KEX  V.  DANIEL  LYNCH.    April  6. 

It  is  not  eyerj  slight  provocation^  eyen  by  a  blow,  which  will,  when  the  party  receiring  it 
strikes  with  a  deadly  weapon  and  death  ensues,  redace  the  crime  from  murder  to  man- 
slaughter. 

The  prisoner  was  indicted  for  the  wilfnl  mnrder  of  William  Harrington. 

It  appeared  that  the  prisoner  and  the  deceased,  who  had  been  for  three  or  four 
years  upon  terms  of  intimacy,  had  been  drinking  together  at  a  public  house  on 
the  night  of  the  27th  of  Feoruary,  till  about  twelve  o'clock;  that,  about  one, 
they  were  together  in  the  street,  when  they  had  some  words,  and  a  scuffle  ensued, 
daring  which  the  deceased  struck  the  prisoner  in  the  face  with  his  fist,  and  gaye 
him  a  black  eye.  The  prisoner  called  for  the  police,  and,  on  a  policeman  com- 
ing, went  away.  He,  however,  returned  again  between  five  and  ten  minutes 
afterwardsi  and  stabbed  the  deceased  with  a  knife  on  the  left  side  of  the  abdo- 


588        Rex  v.  Noakes.  0.  B.  1832.        [324 

men.  The  prisoner's  fiiiher  proved,  that  the  knife,  a  eommon  bread  and  cheeae 
knife,  was  one  which  the  prisoner  was  in  the  habit  of  carrying  about  with  him, 
and  that  he  was  rather  weak  in  his  intellects,  but  not  so  mnch  so  as  not  to  know 
right  from  wrong. 

Lord  Tentebdbn,  in  snmming  np,  said.  It  is  not  ereiy  slight  prorocadon, 
even  by  a  blow,  which  will,  when  the  party  receiving  it  strikes  with  a  deadly 
weapon,  reduce  *iixe  crime  from  murder  to  manslaughter.  But  it  depends  rMOR 
upon  the  time  elapsing  between  the  blow  and  the  injury;  and  also,  >- 
wnether  the  injury  was  inflicted  with  an  instrument  at  the  moment  in  the  po6> 
session  of  the  party,  or  whether  he  went  to  fetch  it  from  another  place.  It  is 
uncertain,  in  tnis  case,  how  long  the  prisoner  was  absent  The  witness  says 
from  five  to  ten  minutes,  according  to  the  best  of  his  knowledge.  Unless  at- 
tention is  particularly  called  to  it,  it  seems  to  me  that  evidence  of  time  is  very 
uncertain.  The  prisoner  may  have  been  absent  less  than  five  minutes.  There 
is  no  evidence  that  he  went  anywhere  for  the  knife.  The  fiither  says,  it  was  a 
knife  he  carried  about  with  him,  it  was  a  common  knife,  such  as  a  man  in  the 
prisoner's  ntuation  in  life  might  have :  for  aught  that  appears,  he  might  have 

gone  a  little  way  from  the  deceased  and  then  returned,  still  smarting  und^  the 
low  he  had  received.  You  will  also  take  into  consideration  the  previous  habits 
and  connection  of  the  deceased  and  the  prisoner  with  res^t  to  each  other.  If 
there  had  been  anv  old  grudge  between  them,  then  the  cnme  which  the  prisoner 
committed  might  be  murder.  But  it  seems  they  had  been  long  in  habits  of  in- 
timacy, and  on  the  very  night  in  question,  about  an  hour  before  the  blow,  they 
had  b!een  drinking  in  a  friendly  way  together.  If  you  think  that  there  was  not 
time  and  interval  sufficient  for  the  passion  of  a  man  proved  to  be  of  no  verj 
strong  intellect  to  cool,  and  for  reason  to  regain  her  dominion  over  his  mind, 
then  you  will  say  that  the  prisoner  is  guilty  only  of  manslaushter.  But  if  yoa 
think  that  the  act  was  the  act  of  a  wicked,  malicious,  and  diabolical  miod, 
(which,  under  the  circumstances,  I  should  think  you  hardly  would),  then  you 
will  find  him  guilty  of  murder.  Verdict — Guilty  of  manslaughter  only. 
Barry  f  for  the  prisoner. 


OLD  BAILEY  MAY  SESSION,  1832. 

BirOBS  MB.  JU8TICX  LITTLEDALB,  MR.  BABON  BOLLAND|  AND  MB.  JU8TICI 

ALDXB80N. 


♦REX  t;.  NOAKES.     May  17. 

Semble,  that  iMits,  which  are  long  poles  used  by  smugglers  to  cany  tabs  of  spirits,  tre  aot 
offenslTe  weapons  within  the  meaning  of  the  6  Geo.  4,  c.  108,  s.  66. 

A  prisoner  ought  not  to  be  conTicted  upon  the  evidence  of  any  number  of  accomplices, 
unconfirmed  by  other  testimony. 

Thb  prisoner  was  indicted  nnder  the  56th  section  of  the  6  Geo.  4,  o.  108) 
which  enacts,  ''  That  if  any  persons,  to  the  number  of  three  or  more,  armed  with 
fire-arms,  or  other  offensive  weaponty  shall  be  assembled  in  order  to  be  aiding 
and  assisting  in  the  illegal  landing  of  uncustomed  goods,  erery  person  so  offend- 
ing, and  every  person  aiding,  abetting,  or  assisting  them,  shall,  bemg  thereof 
eonricted,  be  adiudged  guilty  of  felony,  and  suffer  death  as  a  felon.'' 

From  Uie  eyidence  for  the  prosecution,  it  appeared,  that  about  a  hundred  per- 
sons were  assembled,  about  twelve  o'clock  at  night,  at  a  place  upon  Uie  Soaex 
coast,  for  the  purpose  of  landing  smu^led  gooSi }  that  they  were,  as  is  usoal 
on  such  oocasionsi  divided  into  two  d^rent  parties;  one,  called  the  oompsny, 
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who  had  bats  in  their  handa  for  the  porpoae  of  carrying  the  tnbs  of  spirits, 
(which  bats  were  hop  poles  abont  seven  feet  in  length),  and  the  other,  the  pro- 
tecting party,  who  were  armed  with  muskets.  Tne  prisoner  was  one  of  the 
company,  and  carried  a  bat ;  but  it  appeared  that  he  did  not  go  down  to  the 
beacn,  but  remained  with  seyeral  others,  who  also  had  bats,  at  the  distance  of  a 
few  fields  off,  for  the  purpose  of  preventing  any  who  miffht  be  so  disposed  from 
running  away  without  the  tubs,  if  any  firing  should  tale  place.  He  did  not 
strike  any  one  with  his  bat,  either  of  his  own  party  or  of  the  revenue  officers. 
But  some  of  the  men  with  bats  struck  with  them  some  of  the  preventive  men 
MOT\  ^^  duty.  A  witness  was  aaked  Whether  the  prisoner  had,  in  his  hear- 
-'   ing,  engaged  any  persons  to  go  out,  and  what  he  said  to  them  f 

Clarkwnj  for  the  prisoner,  objected,  that  what  took  place  prevxout  to  the 
transaction  in  question  was  not  evidence  against  him. 

DenmaUj  A.  G.,  for  the  prosecution,  replied,  that  it  was  evidence,  under  the 
particular  terms  of  the  act  of  Parliament,  necessaiy  to  establish  the  facts  re- 
quired to  be  proved. 

Mr.  Justice  liiTTLEDALE  was  of  opinion  that  the  evidence  was  admissible. 

The  witness  stated  a  conversation  oetween  the  prisoner  and  the  Lmdlord  of  a 
public-house,  in  which,  when  the  landlord  said  that  some  of  the  men  had  been 
frightened,  the  prisoner  observed  "  I  had  the  biggest  right  to  be  afraid,  for  I 
caued  the  fire-arm  men,  and  went  down  with  them,  and  brought  away  a  pair  of 
tubs." 

This  and  some  other  part  of  the  evidence  depended  upon  the  testimony  of  two 
accomplices ;  they  stated,  that  the  company  did  not  know,  before  they  went, 
that  there  was  to  be  any  firing,  or  any  men  with  fire^trms,  and  that  their  ol^ect 
was  to  land  the  goods  without  violence.  After  the  firing  commenced,  the  pri- 
soner was  engaged  in  preventing  the  people  from  running  away  without  the 
tubs. 

6'.  PhiUvps,  for  the  prisoner. — ^There  is  nothing  to  go  to  the  Jury.  The  act 
requires,  that  the  persons  must  be  armed  with  fire-arms,  or  other  offensive 
weapons,  for  the  purpose  of  assisting  in  the  hindinff  of  smuggled  goods;  and  the 
evidence  shews,  that  the  bat  which  the  prisoner  liad  in  his  hand  was  not  in- 
tended as  an  offensive  weapon,  as  it  was  the  thing  used  for  the  purpose  of  carry- 
ing the  tubs. 

*S281  *^'  ^^^^^  LiTTLEDAUB,  (in  summing  up,  inter  alia),  said — ^You 
J  will  have  to  consider  whether  bats  are  offensive  weapons  or  not.  The 
evidence  is,  that  they  are  used  to  carry  away  small  casks.  But  as  they  may 
be  used  for  other,  viz,  for  offensive  purposes,  you  will  have  to  say  whether  thev 
are  such  or  not.  Then,  was  the  prisoner  there  ?  Two  of  his  accomplices  speak 
distinctly  to  him.  If  these  statements  were  the  only  evidence  against  him,  I 
should  not  advise  you  to  convict  upon  their  testimony.  It  is  not  usual  to  con- 
vict upon  the  evidence  of  one  accomplice  without  confirmation ;  and  in  my  opin- 
ion it  makes  no  difference  that  there  are  more  than  one.  It  does  not  appear 
that  the  persons  hired  were  hired  to  use  fire-arms.  The  prisoner  is  not  proved 
to  have  carried  any  fire^^rms  himself.  Supposing  the  bats  to  be  offensive  wea- 
pons, then  a  person,  who,  after  the  fire-arms  had  begun  to  be  used,  assisted  in 
carrying  away  the  goods,  will  have  committed  the  offence,  though  he  might  not 
originafly  have  gone  to  assist  in  landing  with  fire-arms,  or  might  not  have 
known  at  that  time  that  fire-arms  were  to  oe  used  at  all. 

Verdict — ^Not  guilty. 

Denman,  A.  G.,  Shepherd,  and  E.  Scarlett,  for  the  crown. 

C.  Philips  and  Clarkson,  for  the  prisoner. 
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♦REX  V.  ANN  POULTON.    J/ay  18. 

To  justify  a  conviction  on  an  indictment  charging  a  woman  with  the  wilfal  murder  of  a 
child  of  which  she  was  delivered,  and  which  was  bom  o/tre,  the  Jniy  must  be  satisfied 
affirmatively  that  the  whole  body  was  brought  alive  into  the  world ;  and  it  Is  not  saf- 
iicient  that  the  child  had  breathed  in  the  progress  of  the  birth. 

Where  the  indictment  in  such  a  case  states  &e  child  to  have  been  bom  a  basierdf  the 
proof  that  it  was  so,  lies  on  the  prosecutor ;  but  evidence  that  the  prisoner  told  &  per- 
son that  she  had  only  mentioned  her  being  with  child  to  the  father  of  it,  who  had  lat^ 
got  married^  has  been  held  to  be  sufficient  proof  to  support  the  allegation. 

The  prisoner  was  indicted  for  wilful  murder.  The  indictment  stated,  in  sub- 
stance, that  the  prisoner,  on  a  certain  day,  was  delivered  of  a  female  hasiard 
child,  which  was  bom  alive ;  and  that  she  afterwards,  to  wit,  on  the  same  day, 
a  certain  string  of  no  value,  around  the  neck  of  the  said  female  bastard  child, 
did  bind,  tie,  and  fasten,  and  by  such  binding,  &o.,  the  said  child  feloniouslj 
and  wilfully,  of  her  malice  aforethought,  did  choke  and  strangle,  &«. 

It  appeared  that  the  prisoner  denied  to  seyeral  persons  that  she  had  had  a 
child ;  but  it  was  afterwards  found  concealed  in  a  box.  Three  medical  men  were 
called  on  the  part  of  the  prosecution :  the  first  said — "  It  frequently  happens  that  a 
child  is  bom  as  far  as  tne  head  is  concemed,  and  breathes,  but  death  takes  place 
before  the  whole  delivery  is  complete.  My  opinion  in  this  case  is,  that  the  child 
had  breathed ;  but  I  cannot  take  upon  myself  to  say  that  it  was  wholly  bom 
alive.''  The  second  said — ^That  death  might  have  occurred  when  the  child  was 
partly  bom,  if  no  medical  man  was  present  to  assist  in  the  delivery.  The  third 
said — ^<  It  is  impossible  to  say  when  the  child  respired )  but  there  is  no  donbt, 
from  the  state  of  the  lungs  when  they  were  examined,  that  it  had  breathed : 
children  may  breathe  during  the  birth." 

With  respect  to  the  child  being  illegitimate,  the  only  evidence  was  that  of  Mr. 
Thomas,  the  superintendent  of  the  police ;  to  whom,  on  his  asking  her  whether 
any  one  beside  herself  knew  of  her  situation,  the  prisoner  said,  that  she  had 
never  told  any  one  but  the  father  of  the  child,  and  that  he  was  a  long  way  in 
the  country;  that  hb  name  was  Thomas  Harris  or  Harrison,  and  he  had  lately 
f/ot  married. 

On  the  part  of  the  prisoner,  a  woman  proved,  that,  about  three  weeks  before 
the  delivery,  the  prisoner  asked  her  to  '''buy  her  a  piece  of  diaper  to  make  rp^Q 
napkins,  and  afterwards,  seeing  her  again,  asked  her  if  she  had  bought  ■- 
it,  and  desired  her  "  to  let  her  daughter  set  on  to  make  the  napkins.'' 

Mr.  Justice  Littledale  Hn  summing  up,)  after  stating  the  indictment;, 
said — ^The  allegation  is,  that  this  was  a  female  bastard  child,  and  on  the  form 
of  this  indictment  it  becomes  necessary  to  prove  that  fact.     But  it  seems  to  me 
that  the  evidence  of  Mr.  Thomas  is  sufficient  to  make  it  out,  if  you  believe  that 
he  speaks  the  truth,  which  there  does  not  appear  any  reason  to  doubt.    Then 
the  material  question  for  you  will  be,  was  the  child  bom  alive.     For,  if  it  was 
not,  the  prisoner  cannot  be  convicted  of  the  murder.     But,  if  you  think  there 
is  sufficient  evidence  that  the  child  was  bom  alive,  then  you  will  inquire  if  the 
prisoner  was  the  cause  of  its  death ;  and  if  you  think  she  was,  you  will  find  her 
guilty  of  the  murder.     But  if  you  are  of  opinion,  either  that  the  child  was  not 
bom  alive,  or  that  the  prisoner  was  not  the  cause  of  its  death,  then  she  may  be 
found  guilty  of  endeavoring  to  conceal  the  birth,  if  you  think  that  fact  is  made 
out  under  the  provisions  of  the  9  Geo.  4,  c.  31,  s.  14.    With  respect  to  the  con- 
cealment, it  seems  to  me,  that  the  putting  the  child  in  the  box  is  ver^r  stroog 
evidence  of  concealment,  coupled  with  the  denial  of  the  fact  of  her  having  had 
a  child  at  all^  notwithstanding,  there  is  some  little  evidence  of  previous  mf^- 
ration  in  the  ordering  of  the  napkins.     With  respect  to  the  birth,  the  pemg 
bom  must  mean  Uiat  the  whole  body  is  brought  into  the  world ;  and  it  is  not 
sufficient  that  the  child  respires  in  the  progress  of  the  birth.    Whether  the 
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child  was  born  alive  or  not  depends  mainly  upon  the  evidence  of  the  medical 
men.  None  of  them  say  that  the  diild  was  bom  alive;  they  only  say  that  it 
had  breathed :  and  if  there  is  all  this  uncertainty  among  these  medical  men, 
perhaps  yon  would  thii^  it  toe  much  for  you  to  say  that  you  are  satisfied  that 
the  child  was  bom  alive. 
^3311       ^^®  ^^^7  ^^^y  ^^^7  thouffht  that  the  child  was  not  bora  alive. 

'*       Mr.  Justice  Littuedale  then  told  them,  that  he  thought  they  could 
have  no  doubt  on  the  evidence  as  to  the  concealment. 

The  Jury  then  found  the  prisoner  not  guilty  of  the  murder ;  but,  said  that 
she  did,  by  disposing  of  the  body  in  a  box,  endeavour  to  conceal  the  birth. 

Clarkson,  for  the  prisoner. 

See  Archibold's  Criminal  Law,  pp.  333  et  seq. 


BEFORE  NEWMAN  KNOWLTS,  ESQ.,  RECORDER. 

*REX  r.  CHALMEBS.    ifay  24. 

An  indictment  preferred  in  2  Will.  4,  for  a  felony  committed  on  the  12th  of  March,  1830, 
charged  the  offence  to  hare  been  *'  against  the  peace  of  our  Lord  the  King."  This  was 
objected  to  as  soon  as  the  case  for  the  prosecution  had  closed.  The  prisoner  was  con- 
Ticted,  and  the  fifteen  Judges  held  the  conyiction  right 

Forgery.  The  prisoner  was  indicted  for  forging  the  acceptance  of  a  bill  of 
exchange.  The  offence  was  alleged  in  the  indictment  to  have  been  committed 
on  the  12th  of  March^  1830  (which  was  in  the  reign  of  his  late  Majesty,  King 
George  the  Fourth ;}  and  the  indictment  concluded^  "  against  the  peace  of  our 
Lord  the  King.'' 

At  the  conclusion  of  the  case  for  the  prosecution,  the  prisoner's  counsel  ob- 
jected that  the  indictment  was  bad,  as  it  concluded  ''  against  the  peace  of  our 
Lord  the  King,"  and  for  an  offence  allied  to  have  been  committed  in  the  time 
of  his  late  Majesty ;  and  they  submitted,  that,  although  the  entire  omission  of 
the  contra  pctcem  could,  since  the  statute  7  Geo.  4,  c.  &!,  sect.  20,  (set  forth  Car. 
Supp.  p.  40,)  only  to  be  taken  advantage  of  on  demurrer;  yet  the  statins  of  the 
*3321  ^^^°^^  ^  '^^^^  '*'been  against  the  peace  of  his  Majesty,  at  a  period  before 
^  his  reign  began,  was  as  much  an  objection  as  it  would  have  been  befora 
the  statute. 

The  Recorder  reserved  the  point,  and  the  prisoner  was  found —    GuUty. 

C.  FhUltps  and  Sturgeon,  for  the  prosecution. 

Adolphus  and  Barry,  for  the  prisoner. 


The  case  was  afterwards  considered  by  the  fifteen  Judges,  who  held  the  con- 
yiction right. 


OLD  BAILEY  JUNE  SESSION,  1832. 

BEFORE  MR.  JU8XI0S  OASELEE  AND  MR.  JUSTICE  JAMES  PARKE. 

REX  V.  .SMITHIES. 
Obeerrations  made  by  a  wife  to  her  hasband,  upon  a  subject  which  afterwards  becomes 
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matter  of  a  criminal  charge  against  him,  and  to  which  he  gare  no  direct  replXr  naaj  be 
opened  to  the  jorj  by  the  counsel  for  the  prosecution. 

The  prisoner  was  indicted  for  the  wilful  murder  of  Ellen  Tawnley  by  setting 
fire  to  his  own  house. 

AcMphuB,  in  opening  the  case  for  the  prosecution,  was  about  to  state  some 
observations  made  to  the  prisoner  by  his  wife  on  the  subject  of  the  fire,  to  which 
he  made  an  eyasive  reply. 

Clarksan,  for  the  prisoner,  stated  that  he  was  informed  the  wife  was  in  Court, 
and,  if  she  could  by  law  be  examined,  would  fdve  a  direct  contradiction  to  tlu 
proposed  statements;  and  submitted  that,  under  these  peculiar  circumstanoes; 
it  was  doubtful  whether  the  eyidence  could  be  ^receiyed,  and  therefore  ri^2S^ 
the  statements  ought  not  to  be  made.  '- 

Mr.  Justice  Gaselee  and  Mr.  Justice  J.  Parble,  were  both  of  opinion  that 
the  statement  might  be  made  to  the  jury ',  and  that  the  circumstance  of  the 
oheeryations  beinff  stated  to  haye  been  made  by  the  wife,  who  could  not  be  call- 
ed as  a  witness,  did  not  yary  the  general  rule,  that  whatever  was  said  to  a  pri- 
soner on  the  subject-matter  of  the  charge,  to  which  he  made  no  direct  answer, 
was  receivable  as  evidence  of  an  implied  admission  on  his  part. 

Verdict— Guilty. 

AdolphiUf  and  C.  PhtUips,  for  the  prosecution. 

Clarkton,  and  Barry,  for  the  prisoner. 

[Attorneys and  ffumpkreyMJ] 

See  the  case  of  Rex  «.  Swatkins,  ante,  Tol.  4,  p.  648. 


OLD  BAILEY  DECEMBEK  SESSION,  1832. 

BEVORS  MR.  BARON  BOLLANB  AND  MR.  JUSTICE  B08ANQUET. 

BEX  V.  CATHERINE  SPILLER.    Dec.  4. 

Any  person,  whether  a  licensed  medical  practitioner  or  not,  who  deals  with  the  life  or 
health  of  any  of  his  Mi^esty's  subjects,  is  bound  to  hare  competent  skill ;  and  is  bound 
to  treat  his  or  her  patients  with  care,  attention,  and  assiduity;  and  if  a  patient  dies  for 
want  of  either,  the  person  is  grnilty  of  manslaughter. 

An  allegation  in  an  indictment,  charging  that  the  death  of  a  person  was  caused  bj  a 
plaster  made  and  applied  by  the  prisoner,  is  sufficiently  proved,  by  shewing  that  three 
plasters  were  applied,  and  that  two  of  them  were  applied  by  the  prisoner,  and  the  third 
made  fh>m  materials  Aimished  by  the  prisoner. 

Manslauohtsr.  The  fint  connt  of  the  indictment  charged  that  the  pri- 
soner, on  the  7th  of  November,  3  Will.  4,  at,  &c.,  in  and  upon  one  Mary 
Elisabeth  Landon  felonionelj  "  did  make  an  assault ;  and  that  the  said  rt^ 
♦Catherine  Spiller  a  certain  plaster  made  and  prepared  bj  the  said  S.  C,  *• 
with  certain  corrosive  and  dangerous  ingredients,  then  and  there  feloniously 
did  put,  pkoe,  and  fix  upon  the  head  of  the  said  M.  E.  L.,  she  the  said  C.  S. 
then  and  there  well  knowing  the  said  plaster  so  made  and  prepared  by  her  the 
said  0.  8.  to  be  made  and  prepared  with  corrosive  and  dangerous  ingredients; 
and  that  the  said  C.  S.,  by  such  putting,  plaoinff,  and  fixing  the  said  plaster 
upon  the  head  of  the  said  M.  E.  L.  as  aforesaid,  then  and  there  feloniously  did 
give  unto  the  said  M.  E.  L.  divers  mortal  wounds  and  sores  in  and  upon  the 
head  of  the  said  M.  E.  L.,  of  which  said  mortal  wounds  and  sores  the  said  M. 
**•  L.,  fix)m  the  said  7th  day  of  November  in  the  year  aforesaid,  until  the  15th 
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day  of  November  in  the  same  year,  at/'  ftc,  did  languish,  &c.  The  second 
count  charged  that  the  prisoner,  on,  &c.,  at,  &o.,  in  and  upon  the  deceased  felo- 
niously "  did  make  an  assault ;  and  that  the  said  C.  S.  a  certain  plaster,  made 
and  prepared  by  her  the  said  0.  S.  with  certain  corrosive  and  dangerous  ingre- 
dients, then  and  there  feloniously  did  put,  place,  and  fix  upon  the  head  of  the 
said  M.  E.  L.,  by  means  of  which  putting,  placing,  and  fixing  the  said  plaster 
upon  the  head  of  the  said  M.  E.  L.  as  aforesaid,  the  said  M.  E.  L.  then  and 
there  became  and  was  mortally  sick  and  diseased ;  of  which  said  mortal  sickness 
and  disease  the  said  M.  E.  L.,  from  the  said  7th  day  of  November  in  the  year 
aforesaid,  until  the  15th  day  of  November  in  the  year  aforesaid,  at,"  &c.,  did 
languish,  &c. 

It  appeared  that  Mary  Elizabeth  Landon,  the  deceased,  was  a  child  of  the  age 
of  two  years  and  eight  months;  and  that  for  the  last  eighteen  months  previous  to 
her  death,  she  had  oeen  afflicted  with  scald-head ;  and  that  she  had  been  attended 
in  succession  by  two  physicians  and  a  surgeon,  but  without  any  more  than  tem- 
porary relief;  and  that,  in  the  month  of  November,  1832,  the  deceased  was 
^qoc-i  taken  to  the  prisoner,  who  applied  two  plasters  successively  *all  over  the 
^  deceased's  head.  But  a  third  plaster,  which  was  applied  the  last  before 
the  deceased  died,  was  applied  by  the  child's  mother,  in  the  absence  of  the  pri- 
soner, it  being  made  with  the  materials  which  had  been  given  by  the  prisoner 
to  the  mother  for  that  purpose.  It  was  proved  by  two  surgeons,  that  there  was 
a  general  sloughing  of  the  scalp  of  the  deceased's  head,  which  had  caused  the 
death  of  the  deceased;  and  they  stated,  that  in  their  opinion  this  might  have 
been  produced  by  the  plasters.  There  was  no  evidence  at  all  to  shew  of  what 
ingredients  any  of  the  plasters  were  composed. 

Addphm^  for  the  prisoner. .  Some  time  ago,  I  should  have  argued  that  this 
prisoner,  having  used  her  best  skill  to  cure  the  child,  was  not  answerable, 
although  she  was  not  a  licensed  practitioner;  but  I  will  now  draw  the  attention 
of  the  Court  to  the  form  of  the  indictment,  which  charges  that  the  death  of  this 
child  was  caused  by  the  application  of  a  plaster  made  of  corrosive  and  danger- 
ous ingredients,  which  was  made  by  the  prisoner :  which  allegation  ought  to  be 
proved.  Now,  there  is  no  evidence  that  any  one  plaster  caused  the  death,  nor 
that  the  ingredients  were  either  corrosive  or  dangerous,  or  that  any  of  those 
plasters  were  made  by  the  prisoner ;  and  it  is  also  not  proved  that,  even  if  any 
plaster  caused  the  death,  it  was  either  of  those  put  on  by  the  prisoner. 

BoLLAND,  B.  It  is  my  opinion,  and  that  of  my  learned  brother,  that  this 
case  must  go  to  the  jury.  The  indictment  charges  that  the  prisoner  made  a 
plaster  of  corrosive  and  dangerous  ingredients,  which  was  put  on  the  child's 
head ;  and  though  indictments  often  go  on  to  say,  that  the  prisoner  <'  caused 
and  procured"  the  thing  to  be  done,  we  think  that  if  the  plaster  was  made  by 
the  direction  of  the  prisoner,  that  is  enough.  As  to  the  question,  whether  it  bo 
^qo/*-|  manslaughter  or  not,  the  Judges  have  considered,  *that  any  person, 
^  whether  licensed  or  unlicensed,  who  deals  with  the  life  or  health  of  any 
of  his  Majesty's  subjects,  is  bound  to  use  competent  skill,  and  sufficient  atten- 
tion, and  if  the  patient  dies  for  the  want  of  either,  the  person  is  guilty  of  man- 
slaughter. 

The  prboner,  in  her  defence,  said,  that  in  this  instance  she  had  used  the  same 
remedy  which  she  had  previously  applied  with  success  to  other  persons. 

Seven  witnesses  (many  more  being  in  attendance)  were  called,  who  stated 
that  they  had  applied  to  the  prisoner  to  cure  them,  or  some  member  of  their 
families,  of  diseases  of  which  regular  practitioners  had  not  been  able  to  euro 
them ;  that  the  prisoner  had  cured  them;  and  that  they  were  perfectly  satisfied 
with  her  skill,  attention,  and  humanity  of  treatment. 

The  jury  expressed  a  wish  that  the  case  should  go  no  further. 

BoLLAND,  B.  (to  the  Jury) — ^The  law,  as  I  am  bound  to  lay  it  down  (and  I 
believe  that  I  lay  it  down  as  it  has  been  agreed  upon  by  the  Judges,  for  cases  of 
this  kind  have  occurred  of  late  more  frequently  than  in  former  timeS;)  is  this-^ 
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if  any  penon,  ivhether  he  be  a  Temha  or  lioenmd  medioal  man  or  noly  proStmn 
to  deal  with  the  life  op  health  of  his  Majesty's  sabjects,  he  la  bound  to  have 
competent  skill  to  perform  the  taak  that  he  holds  himself  ont  to  perform,  and 
he  is  bound  to  treat  his  patients  with  care,  attention,  and  assidnity. 

Verdict — Not  goiltj. 
Ado^hw  and  C,  PhiUipij  for  the  prisoner. 

[Attorneys— farmer  j-  Co.] 

Se«  the  cases  of  Rex  v.  Long,  ante,  Vol.  4,  pp.  398  and  423,  and  the  aothoiities  there 
referred  to. 


*COURT  OF  COMMON  PLEAS.  [*337 

Adjourned  SUtings  at  Westminster  after  Hilary  Tkmiy  1832. 

BEFORS  LOBB  CHIEF  JUSTICE  TINBAL. 

CUTLER  and  ANOTHER  v.  CLOSE.    Feb,  3. 

Where  a  party  contracted  to  supply  and  erect  a  warm  air  apparatus,  for  a  certain  snm: — 
Held,  in  an  action  for  the  price,  (the  defence  to  which  was,  that  the  apparatus  did  not 
answer)  that,  if  the  jory  thought  it  was  substantial  in  the  main,  though  not  quite  so 
complete  as  it  might  be  under  the  contract,  and  could  be  made  at  a  reasonable  rate, 
the  proper  course  would  be  to  find  a  rerdict  for  the  plaintiff,  deducting  such  sum  as 
would  enable  the  defendant  to  do  what  was  requisite. 

AssuBiPBiT  to  recover  the  sum  of  70^.,  upon  a  contract  for  providing  and 
erecting  a  warm  air  stove  and  apparatus  in  a  chapel  at  Kilbum.  The  defend- 
ant was  one  of  the  congregation. 

On  the  part  of  the  plaintiffs,  it  was  proved  that  the  stove  was  erected,  and, 
after  it  had  been  tried  for  some  time,  an  objection  was  made  to  the  position  of 
some  of  the  air  pipes,  and  an  alteration  had  been  made.  It  waa  also  proved  by 
several  witnesses,  who  went  to  the  chapel  for  the  purpose  of  giving  evidence, 
that  the  efftsct  of  the  stove  was  considerale. 

On  the  part  of  the  defendant,  the  clergyman,  and  several  of  the  congregation 
proved,  that,  in  one  part  of  the  chapel  the  heat  was  very  great,  wmle  at  an- 
other part  it  was  very  cold.  Some  of  the  witnesses  for  the  plaintiffs  attributed 
the  inconvenience  to  the  mismanagement  of  the  servants  of  the  chapel,  and  some 
of  those  for  the  defendant  contended  it  was  caused,  by  the  improper  placing  of 
the  pipes,  and  the  want  of  a  dry  drain.  Soon  after  the  alterations  had  taken 
pUce,  the  defendant  wrote  a  letter  to  the  plaintifEs,  in  which  he  mentioned  the 
imperfect  manner  in  which  the  apparatus  had  been  executed,  adding  these  words 
''  It  cannot,  in  the  judgment  of  any  competent  person,  even  now,  lie  said  to  be 
completed  in  such  a  way  as  to  satisfy  us  as  trustees  of  a  chapel,  or  tradesmen  of 
such  respectabili^  as  we  have  always  considered  you  to  be." 

WUde^  Serjt.,  for  the  defendant,  contended  that  the  plaintifEs  were  not  poog 
entitled  to  recover  the  price,  as  they  had  not  made  the  stove  reasonably  *• 
fit  and  proper  to  answer  the  purpose  for  which  it  was  intended. 

Bompoi,  Sent.,  for  the  plaintiffs.— The  law  is  this :  If  we  have  done  the 
work  imperfectly,  they  may  bring  a  cross  acticm  against  us ;  but  if  they  bsTC 
derived  any  advantage  from  it,  they  must  pay  us  the  price.  They  have  kept 
the  apparatus  and  used  it ;  and  their  letter  to  us  does  not  point  out  any  specific 
^hinff  to  be  done ;  if  it  had  we  would  immediately  have  done  it  They  onlj 
>PMK  of  the  imper/ect  manner  in  which  the  apparatus  had  been  executed,  ind 
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say,  that  it  could  BOt  be  said  to  be  completed  in  such  a  way  as  to  satisfy  them 
as  tmstees  of  a  chapel,  or  the  plaintiffs  as  tradesmen  of  respectability. 

TiNDAL,  C.  J.  (in  snmmin^  up)  said — ^This  is  an  action  for  the  price  of  a 
hot  air  stove,  which  the  plaintiffs  contracted  to  erect  in  Kilbnm  chapel.  The 
contract,  which  was  made  in  September  1829,  was  to  erect  a  powerful  stove  for 
a  price  not  exceeding  70^.  The  plaintiffs  say  that  they  have  performed  their 
contract,  and  are  entitled  to  be  paid.  On  the  contrary,  the  defendant  says,  that 
the  apparatus  is  not  at  all  the  sort  he  contracted  for,  and  therefore  he  is  not 
liable  to  pay  for  it.  The  law  on  the  subject,  as  it  seems  to  me,  lies  in  a  narrow 
compass.  If  the  stove  in  question  is  altogether  incompetent  and  unfit  for  Uie 
purpose,  and,  either  from  that  or  from  the  situation  in  which  it  is  placed,  does 
not  at  all  answer  the  end  for  which  it  was  intended,  then  the  defendant  is  not 
bound  to  pay.  If  it  is  perfect,  and  the  fault  lies  in  mismanagement  at  the 
chapel,  then  the  plaintiffs  will  be  entitled  to  recover  the  whole  price.  But  there 
is  another  view  of  the  case.  The  apparatus  may  be  in  the  main  substantial,  but 
not  quite  so  complete  as  it  might  be  according  to  the  contract ;  and,  in  that 
^QQQi  case,  if  it  cannot  be  made  good  at  a  reasonable  expense,  *the  proper 
-I  course  will  be  to  give  your  verdict  for  the  plaintiffs,  deducting  such  sum 
as  will  enable  the  defendant  to  do  that  which  is  requisite  to  make  it  complete. 
The  question  upon  this  part  of  the  case  will  be,  whether  it  was  a  stove  calcu- 
lated to  answer  the  purpose  intended,  though  it  might  not  be  altogether  and 
completely  sufficient.  It  seems,  from  the  evidence,  that  the  defendant  never 
considcfred  this  as  a  complete  answer  to  the  claim  until  the  present  action  was 
brought,  because  in  May  1831,  he  speaks  of  it  in  his  letter,  as  an  apparatus 
which  might  be  made  better,  and  not  as  a  complete  failure.  It  appears,  from 
the  evidence  on  both  sides,  that  the  stove  does  warm  a  part  of  the  chapel,  but 
not  the  whole.  If  you  think,  as  the  defendant  says,  that  the  stove  is  of  no  ser- 
vice, not  at  all  answering  its  purpose,  then  you  will  find  your  verdict  for  the 
defendant.  On  the  contrary,  if  you  think,  as  the  plaintiffs  say,  that  it  is  per- 
fect, and  that  the  fault  is  in  the  management  of  the  fire,  &c.,  then  you  will 
find  for  the  plaintiffs,  and  give  them  full  price.  But,  if  you  are  of  opinion  that 
any  thing  is  required  to  be  done  to  make  it  complete,  you  will  deduct  what 
sum  you  think  right  on  that  account. 

Verdict  for  the  plaintiffs — ^Damages  60/. 

Bompatt,  Seijt.  and  Comyn,  for  the  plaintiffs. 

Wildef  Seijt.,  and  C.  CresitoeU^  for  the  defendant 

[AttorneyB— //.  ff,  Duneambe,  and  BeU  j-  Co.'] 

See  the  case  of  Milner  v.  Tacker,  Vol.  1  of  these  Reports,  p.  15 ;  Percival  v.  Blake,  Vol. 
2,  p.  514 ;  Gash  v.  Giles,  Vol.  3,  p.  407 ;  and  De  Sewanberg  v,  Buchanan,  post,  p.  343. 


*340]  *DAY  V.DAVIS.    F^.  A. 

It  will  not  4)reTent  a  plaintiff  from  giving  eridenee  on  a  tpeeial  count  in  his  declaration, 
that  he  has  not  included  that  part  of  his  claim  in  his  particular  of  demand,  as  a  particu- 
lar is  onlj  necessary  to  explain  the  common  counts. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  in  consideration 
tLat  the  plaintiff,  at  the  request  of  the  defendant,  would  accept  a  hill  of  ex- 
change made  hy  him  for  35^.  12s.  6g^.,  and  would  deliver  it,  so  accepted,  to  de- 
fendant, that  he  might  negotiate  it  for  his  own  benefit,  the  defendant  undertook 
to  indemnify  him  from  any  loss  or  damage  for  or  by  reason  of  his  acceptance 
of  the  bUl.  It  then  avered  the  acceptance,  &c..  and  that  the  bill  had  long  be- 
come due,  yet  the  defendant  did  not  nor  would  indemnify  him ;  in  consequence 
whereof  Uie  holder  commenced  an  action  in  the  i^ahuM  Com  i  ugdiuat  the  plain- 
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tiff,  and  caused  him  to  be  arrested,  whereby  he  was  kept  in  custody,  and  was 
forced  to  give  a  bail-bond,  and  to  pay  costs,  and  was  injared  in  his  business 
There  were  counts  for  money  paid,  money  had  and  receiyed,  &c.  Plea — ^The 
general  issue,  with  a  notice  of  set-off. 

The  particular  of  demand  was  as  follows: — ''The  plaintiff  seeks  to  reeover, 
utuler  the  iiidehUatm  connU  of  the  declaration  in  this  cause,  the  sum  of  35/.  12«. 
6d.j  being  the  amount  of  a  certain  bill  of  exchange  drawn  by  the  defendant  on 
the  plaintiff,  and  accepted  by  the  plaintiff  for  the  accommodation  of  the  defend- 
ant, on  or  about  the  22nd  day  of  June,  1830,  and  which  bill  the  plaintiff  ha:; 
been  compelled  to  take  up  and  pay,  together  with  costs,  making  up  the  boid 
of60;." 

Taddjf,  Seijt,  contended,  that  the  plaintiff  must^  under  this  particular,  be 
confined  to  the  claim  stated  in  it. 

TiNDAL,  0.  J.y  was  of  opinion  that  the  particular  was  only  required  to  ex- 
plain the  common  counts,  but  that  the  plaintiff  might  recover  on  the  special 
count  any  damage  which  he'had  sustained  in  consequence'of  the  dishonour  of  the 
bill,  and  was  not  confined  to  the  recovery  of  money  *which  he  had  ac-  j-  ^  4 , 
tually  paid.  It  did  not  follow,  that,  because  a  particular  had  been  given  *■ 
applying  only  to  the  indebitatus  countSf  therefore  the  plaintiff  was  precluded  froai 
going  into  evidence  upon  a  special  count,  to  which  the  particular  did  not  profess 
to  apply.  Verdict  for  the  plaintiff — ^Damages  3SL 

Wilde,  Scijt.,  and  Rogers,  for  the  plaintiff. 

Tadd^,  Serjt.,  and  A,  A,  Park,  for  the  defendant. 

[Attorneys — J.  /).  Blake  and  Cowbum.'} 


TEMPERLEY  1;.  SCOTT.    Fd>.  9. 

Where  the  examination  on  interrogatories  of  an  absent  witness  is  read  on  the  part  of  the 
plaintiffj  the  whole,  including  the  answers  to  the  cross-mterrogatories,  must  be  read  as 
part  of  his  case. 

Assumpsit  on  a  policy  of  insurance  on  the  ship  Kinnersley  Castle. 

The  examination  on  interrogatories  of  the  ship's  carpenter,  who  was  abroad 
at  the  time  of  the  trial,  was  used  on  the  part  of  the  plaintiff,  but  the  examina- 
tion in  chief  only  was  read. 

Wilde,  Serjt.,  for  the  defendant,  required  that  the  answers  to  the  cross-inter- 
rogatories should  be  also  read. 

Tadtly,  Serjt.,  for  the  plaintiff,  contended,  that  he  was  not  bound  to  read 
them  on  the  part  of  the  plaintiff,  but  that  if  the  defendant  wanted  them  he 
might  introduce  them  as  his  case. 

TiNDAL,  C.  J.  I  cannot  form  any  distinction  between  the  examination  viva 
voce  and  the  examination  on  paper.  If  the  witness  was  here,  the  cross-exami- 
nation would  immediately  follow  on  the  examination  in  chief;  and  I  do  ngio 
*not  see  any  reason  why  they  should  be  separated  when  the  examination  ^ 
is  in  writing.  On  the  contrary,  it  rather  seems  to  be  more  important  when  the 
witness  is  absent  that  the  whole  should  appear  at  once.  The  evidence  is  not 
sifted  till  the  cross-interrogatories  are  put. 

The  answers  to  the  cross-interrogatories  were  then  read.  Nonsuit. 

Taddy,  Seijt.,  R,  Alexander,  and  Addison,  for  the  plaintiff. 

IMlde,  Serjt.,  and  C,  CressweU,  for  the  defendant. 

[Attorneys— TfiUMrmtfon,  and  BeU  f  J?.] 
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WILLIS  V.  BERNABD.    Feb.  9. 


In  an  action  of  crim.  con.,  letters  written  by  the  wife  to  third  persons,  before  she  became 
acquainted  with  the  defendant,  and  in  which  she  mentioned  her  husband,  are  receivable 
in  evidence  to  shew  the  terms  on  which  they  were  with  respect  to  affection. 

Grim.  Con.  On  the  part  of  the  plaintiff^  in  addition  to  letters  written  by 
his  wife  to  him^  while  they  were  absent  from  each  other,  it  was  proposed  to  read 
one  which  was  written  by  her,  before  she  became  acquainted  with  the  defendant, 
to  the  plaintiff's  brother,  who  was  a  clergyman,  on  the  subject  of  some  arrange- 
ment of  her  property  for  the  benefit  of  her  husband  and  family. 

Spanlne,  Seijt.,  objected  to  this  as  a  novel  species  of  evidence,  and  also  as 
improper  to  be  received  upon  principle.  He  contended,  that  when  a  wife  wrote 
letters  to  a  third  person,  there  was  not  that  security  for  the  honest  and  bon& 
fide  expression  of  sentiment  which  there  was  in  letters  written  to  the  husband 
himself,  as  various  reasons  might  induce  her  to  gloss  over  or  conceal  matters 
when  communicating  with  a  third  person. 

j^.^o-1  *TiNDAL,  C.  J.  I  think  it  is  receivable.  We  are  in  the  habit  of  hear- 
-'  ing  what  the  wife  has  said,  to  other  persons,  of  her  husband,  and  I  do 
not  see  why  we  may  not  hear  what  she  has  written  of  him.  The  letter  is  less 
likely  to  be  mistaken  than  the  oral  statements,  which  depend  upon  the  recollec- 
tion of  a  witness.     But  I  will  take  a  note  of  your  objection. 

The  letter  was  read.  Verdict  for  the  plaintiff-— Damages  1000/. 

Wilde,  Seijt.,  and  Wightman,  for  the  plaintiff. 

Spankie  and  Storks,  oerjts.,  and  Thenger,  for  the  defendant. 

[Attorneys— TFWttoii  ^  C?.,  and  J.  f  W,  Lowe,} 


A  Rule  nisi  was  obtained  in  Easter  Term,  which,  after  argument,  was,  in  the 
course  of  the  same  term,  discharged.     See  1  Moore  &  Scott,  584. (a) 


DE  SEWHANBERG  v.  BUCHANAN.    Feb,  11. 

A.  sold  a  picture  to  B.  as  a  Rembrandt.  There  was  contradictory  evidence  in  an  action 
on  an  accommodation  bill  given  for  the  price,  as  to  whether  there  was  a  warranty,  or 
only  a  representation.  The  picture  was  kept: — Held,  that  if  the  Jury  thought  there 
was  a  warranty,  and  that  it  was  broken,  then  they  should  find  their  verdict  for  that 
sum  which  they  considered  to  be  the  actual  value  of  the  picture. 

Assumpsit  by  the  plaintiff,  as  indorsee  of  a  bill  of  exchange  for  200?., 
drawn  by  one  Marsack,  on,  and  accepted  by,  the  defendant,  for  Marsack's  ac- 
commodation. The  consideration  for  the  bill  was  a  picture,  which  was  the  pro- 
perty of  the  plaintiff,  a  Dutch  Baron,  and  which  Marsack,  who  was  a  picture 
^^jiA-t  dealer,  saw  at  the  house  of  a  "^person  named  Child,  to  whom  it  was  sent 
J  to  be  cleaned.  Marsack,  when  he  saw  the  picture,  said  that  it  was  a 
very  pretty  picture,  and  that  he  should  like  to  have  it,  but  had  no  money  to 
pay  for  it.  Upon  this,  an  interview  took  place  at  Child's  house,  between  the 
plaintiff  and  Marsack,  at  which  the  price  was  stated  to  be  200/.,  and,  according 
to  the  testimony  of  one  person  who  was  present,  the  plaintiff  said — "  I  warrant 
you  that  it  is  a  true  picture  of  Rembrandt's;  I  am  an  ancien  militaire,  and 
would  not  deceive  you.''     But  Child,  who  was  also  present  at  the  interview, 

(a)  See  the  cases  of  Edwards  v.  Crock,  4  Esp.  39;  Trelawney  v.  Coleman,  I'B.k  A.  90, 
and  2  Stark.  192;  and  Hoare  v.  Allen,  3  Esp.  276. 
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stated  that  he  did  not  recollect  the  using  of  the  word  ''warrant,"  and  that  be 
did  not  think  that  it  was  used  by  the  plaintiff.  He  also  said,  that  he  thooglit 
it  a  very  beautiful  picture ;  but  he  was  not  asked  whether  he  thought  it  wis  a 
Rembrandt.  The  bill,  when  it  became  due,  was  in  the  hands  of  a  peisMi 
named  Oregoiy ;  and,  on  his  applying  for  payment,  several  lettors  were,  in  the 
absence  of  the  defendant  in  the  country,  written  by  his  wife,  requesting  time. 
On  the  part  of  the  defendant,  several  witnesses  were  called,  who  were  acquainted 
with  the  value  of  pictures,  who,  being  shown  the  picture  in  question,  said,  that 
they  did  not  think  it  was  a  Rembrandt,  or  even  a  Gerard  Dow,  who  was  his 
pupil;  and  that,  in  their  opinion,  it  was  not  a  picture  which  a  connoisseur  wodd 
purchase  at  dl.  They  varied  in  their  estimate  of  its  value  from  25/.  to  10/. 
They  said  that  the  pencilling  was  not  like  that  of  Rembrandt 

Andrews,  Serjt.,  for  the  defendant,  submitted  that  the  plaintiff  was  not  enti- 
tled to  recover,  as  the  picture  had  been  proved  to  be  comparatively  worthksB, 
as  it  was  a  not  a  Rembrandt,  and  was  valued,  at  the  highest,  only  at  25^,  asd 
was,  in  fact,  of  no  use  to  a  connoisseur  in  pictures.  He  contended,  also,  that 
the  letters  written  by  the  defendant's  wife,  in  his  absence,  were  of  no  ^ect  in 
the  case,  as  they  were  not  written  to  the  plaintiff,  but  to  Mr.  Gregory,  against 
whom,  as  the  holder,  she  might  think  that  her  husband  had  no  defence. 

^  WUde,  Serjt.,  for  the  plaintiff.  Under  the  circumstances  of  the  case,  rMjc 
it  is  evident,  that  what  took  place  did  not  amount  to  a  warranty,  and  ■- 
that  Mr.  Marsack,  who  was  a  dealer  in  pictures,  acted  upon  his  own  judgment 
in  the  matter.  In  the  case  of  Jendwine  v.  Slade,  2  Esp.  N.  P.  C.  572, 
whicb  was  an  action  to  recover  damages  on  the  sale  by  auction  of  two  pictures, 
one  of  which  was  stated  in  the  catalogue  to  be  a  Sea  Piece,  by  Claude  Lorraine, 
and  the  other  a  Fair,  by  Teniers,  when,  in  fact,  they  were  only  copies.  On  the 
one  side  it  was  contended,  that  the  statement  in  the  catalogue  amounted  to  a 
warranty;  and  on  the  other,  that  it  was  not  a  warranty,  but  merely  a  statement 
of  a  supposed  fact,  upon  which  the  buyer  was  to  exercise  his  own  judgment: 
and  Lord  Kenyon  said,  it  was  impossible  to  make  it  the  case  of  a  warranty,  as 
the  pictures  were  the  work  of  artists  some  centuries  back;  and  there  being  no 
way  of  tracing  the  picture  itself,  it  could  only  be  matter  of  opinion ;  and  that 
the  catalogue  only  imported  that,  according  to  the  notion  of  the  seller,  the 
picture  was  the  work  of  the  artist  whose  name  was  set  against  it  Now,  the 
opinion  of  the  Judge  in  that  case  will  clearly  apply  to  the  present,  if  there 
was  not,  in  fact,  any  warranty,  as  I  submit  there  was  not ;  for,  if  there  had 
been.  Child,  who  was  present  at  the  time,  must  have  heard  it  given. 

TiNDAL,  C.  J.,  in  summing  up,  said — ^The  question  is,  whether  you  think 
that  a  warranty  was,  in  fact,  given,  and  that  it  was  broken  ?  For,  if  you  do, 
you  must  find  your  verdict  for  such  sum  as  you  think  to  be  the  real  value  of 
the  picture.(a)  But,  if  there  was  no  express  warranty,  but  only  a  representa- 
tion, then,  as  there  is  no  evidence  *that  the  plaintiff  did  not  believe  that  pco*^ 
the  picture  was  not  a  Rembrandt,  he  will  be  entitled  to  recover  the  full  *- 
amount  of  the  bill.  Verdict  for  the  pkintiff  for  the  full  amount. 

Wilde,  Serjt.,  and  White,  for  the  plaintiff. 

Andrews,  Serjt.,  and  FoUett,  for  the  defendant. 

[Attomeys — J,  Duncombe  and  Lane.'] 

(a)  If  the  picture  had  not  been  kept  by  Marsack,  the  plaintiff  would  not  have  been 
entitled  to  recover  any  thing  on  the  bill.  See  the  case  of  Loml  v.  Tnckw,  Vol  4,  of  these 
Reports,  p.  19.    See  also  Cutler  v.  Close,  ante,  p.  33S,  and  the  authoritiee  there  refened  to. 
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Adjourned  Sittings  at  GhiUdhall,  after  Hiiary  Ikmif  1832. 

6ABTH  t;.  HOWA^RD  and  FLEMING.    Feb,  14. 

If  A.,  without  the  authoritj  of  B.,  pledges  his  property  with  C,  a  joint  action  of  detinue 
is  muntainable  by  B.  against  both  A.  aod  C.  Whether  in  such  an  action  a  rerdict 
may  be  taken  against  one  defendant  only — ^Qasere. 

Statements  made  bj  the  shopman  of  a  pawnbroker  who  is  left  in  the  shop  to  answer  in 
his  master's  absence,  can  only  be  receired  in  evidence  in  an  action  against  the  master, 
when  they  relate  to  transactions  which  are  strictly  within  the  business  of  a  pawn- 
broker ;  and  are  not  receirable  if  they  relate  to  an  adrance  of  money  not  within  the 
terms  of  the  Pawnbroker's  Act. 

If  the  Jnry,  in  such  a  case,  are  satisfied  that  B.  hUd  oui  A.  as  a  person  authorized  to 
pledge  his  property  for  the  purpose  of  raising  moneyj  they  may  find  a  rerdict  for  both 
defendants. 

Detinue  for  plate.  Pleas — First,  the  general  issue  bj  each  defendant — 
Secondly,  a  plea  by  the  defendant  Fleming  that  the  plate  was  deposited  with 
him  as  a  security  for  a  sam  of  200^.  advanced  by  him  to  the  other  defendant, 
Howard,  for  the  use  of  the  plaintiff — and  Thirdfy,  another  plea  by  the  defend- 
ant Fleming,  stating  that  the  plaintiff  was  indebted  to  him  in  the  sum  of  200/., 
and  that  the  plate  was  pledged  for  the  debt.  The  replication  traversed  the 
pleas. 

It  appeared  that  the  plaintiff  was  the  son  of  (General  Gkrth,  who  died  about 
the  latter  end  of  the  year  1829 ;  and  the  defendant  Howard,  who  was  the  plain- 
*S471  ^^^'^  solicitor,  went  down  to  the  Gknerars  country  house  in  Dorsetshire, 
•J  ^and  told  his  solicitor,  Mr.  Boswell,  that  he  was  come  down  to  take  pos-> 
session  of  the  goods,  which  consisted  of  furniture  and  plate ;  and  in  conse- 
quence two  boxes  of  plate,  accompanied  by  an  inventory,  were  sent  from  the 
Gkneral's  bankers  to  Howard,  who  gave  a  receipt  in  this  form : — 

"February  6th,  1830. 

"Received  of  Mr.  Edward  Boswell  two  boxes  of  plate  belonging  to  the  late 
General  Garth. 

"For  Captain  T.  Garth, 
"Edwd.  Jno.  Howard." 

It  was  also  proved,  that  another  quantity  of  plate,  which  was  at  the  Generars 
town  house,  was  handed  over  to  Mr.  Howard,  who  compared  it  himself  with 
the  inventory.  The  witness  who  pro?ed  this  (who  was  the  town  solicitor  of  the 
General,)  said,  that  he  knew  that  Mr.  Howard  was  acting  as  Captain  Garth's 
solicitor,  and  that  the  captain  was  in  pecuniary  difficulties. 

To  connect  the  defendant  Fleming,  who  was  a  pawnbroker,  with  the  posses- 
sion of  the  plate,  a  demand  of  it  was  proved  to  have  been  served  at  his  shop  on 
a  young  man,  who  told  the  person  who  served  it,  that  Mr.  Fleming  was  at 
Paris,  and  that  he  answered  for  him  when  he  was  away.  It  was  also  proved 
that  the  young  man  went  the  same  day  to  the  office  of  the  plaintiff's  attomev ; 
and  it  was  proposed,  on  the  part  of  the  plaintiff,  to  give  in  evidence  what  he 
said  there. 

TiNDAL,  C.  J.,  thought  that  he  ought  to  be  called  as  a  witness ;  and  that,  as 
DO  act  had  been  proved  to  have  been  done  by  Mr.  Fleming,  they  could  not 
treat  the  shopman  as  his  agent,  and  give  his  declarations  in  evidence  to  affect 
his  master. 

^QAQ-i       Spankie,  Serjt.,  submitted,  that,  under  the  circumstances  *of  the  case, 
-I  the  shopman  must  be  taken  to  be  the  agent  of  his  employer. 

TiNDAL,  C.  J.,  said,  he  thought  that  it  would  be  going  farther  than  the 
Courts  had  ever  gone  before;  but  that  he  would  receive  the  evidence  and  take 
a  note  of  the  objection. 

It  was  then  proved  by  the  plaintiff's  attorney  that  the  shopman  said,  when 
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he  came  to  the  office,  that  Mr.  Fleming  was  at  Paris,  and  requested  that  process 
mi^ht  not  be  sued  oat  against  him  for  ten  days.  He  said,  it  would  be  a  hard 
thing  on  Mr.  Fleming,  who  had  advanced  Mr.  Howard  200^.  upon  the  plate,  if 
he  were  forced  to  give  it  up.  He  also  said,  that  he  would  go  to  Mr.  Fleming's 
brother,  and  take  his  advice  as  to  what  he  was  to  do.  This  was  on  the  17th  of 
September,  and  the  attorney  waited  till  the  1st  of  November,  when  he  wrote  a 
letter  to  Mr.  Fleming,  and  three  days  after  sued  out  process. 

Wilde,  Serjt.,  for  the  defendant  Hot^ard.  To  sustain  this  action,  the  plate 
should  have  been  shewn  to  be  potentially  in  the  possession  of  Mr.  Howard  at 
the  time  the  action  was  brought.  Now  the  plaintiff  has  shewn  that  it  was  out 
of  his  custody  on  pledge,  and  on  a  pledge,  too,  apparently  for  the  benefit  of  tlie 
plaintiff. 

TiNDAL,  C.  J.  The  question  is,  whether  Howard  has  wrongfully  pledged. 
If  he  has  done  so  he  is  answerable.  As  he  has  the  right  to  claim  the  plate,  as 
between  him  aud  Fleming,  he  might  acquire  the  possession  of  it  from  Finning 
by  paying  him  the  money  advanced  upon  it. 

WtldCf  Serjt.  It  was  not  in  his  power  at  the  time  of  action  brought^  and  it 
should  have  been  to  maintain  this  form  of  action. 

^TiNDAL,  G.  J. — ^I  think  it  may  be  considered  as  in  his  power,  pMfg 
.  though  not  in  his  actual  possession.  I- 

Wilde,  Serjt.,  then  addressed  the  Jury  for  the  defendant  Howard. 

Andrews,  Serjt.,  addressed  the  Jury  for  the  defendant  Fleming. 

Various  letters  were  put  in  and  read,  written  by  the  plaintiff  to  the  defendant 
Howard,  shewing  that  he  was  in  very  great  want  of  money,  and  also  a  power  of 
attorney  dated  the  12th  of  December,  1828,  relating,  among  other  matters,  to 
the  raising  of  money  upon  some  books. 

Spankie,  Serjt.,  for  the  plaintiff.  An  authority  to  pawn  books  at  one  time 
docs  not  give  the  authority  to  pledge  plate  at  a  considerable  time  afterwards. 
But  the  power  of  attorney  does  not  give  any  authority  to  pledge,  it  is  only  to 
sell  in  the  ordinary  way.  A  factor  could  not  pledge  by  the  common  kw,  though 
he  could  sell.  It  is  not  shewn  that  the  state  of  the  account  between  the  plaintiff 
and  Mr.  Howard  authorized  auy  pledge.  He  who,  after  a  demand,  detains 
property  on  the  authority  of  a  person  who  obtained  it  illegally,  is  a  co-delin- 
quent, and  liable  to  answer  for  the  detention  as  much  as  the  person  from  whom 
he  received  it. 

TiNDAL,  C.  J.,  left  it  to  the  jury  to  sav  whether  there  was  any  authority  from 
the  plaintiff  to  Howard  to  pledge  the  plate ;  for,  if  there  was  not,  the  verdict 
must  pass  agaiust  both  defendants,  as  one  could  not  stand  in  a  better  situation 
than  the  other. 

The  Jury,  after  some  consultation,  said  that  they  wished,  if  possible,  to  pro- 
tect the  pawnbroker;  but,  under  his  ^Lordship's  direction  found  a  ver-  r9ozQ 
diet  for  the  plaintiff  generally.  ^ 

Spankie,  Serjt,  and  Flatt,  for  the  plaintiff. 

Wilde,  Serjt.,  and  FoUett,  for  the  defendant  Howard. 

Andrews,  Serjt.,  and  Godson,  for  the  defendant  Fleming. 

[Attorneys — Whitdoekf  and  ffoward-^FUmmffJ] 

In  the  ensuing  Easter  Term  a  rule  nisi  for  a  new  trial,  pursuant  to  the  leave 
given,  was  moved  for  and  obtained.  Which  rule,  after  argument,  was  made 
absolute,  on  the  ground,  that,  as  the  transaction  was  not  one  entered  into  by 
the  defendant  in  his  business  of  a  pawnbroker,(a)  the  shopman's  declarations 

(a)  The  Pawnbroker's  Act,  39  &  40  Geo.  3,  c.  99,  only  allows  pledges  to  be  taken  to 
tbe  amount  of  lOL  For  tbe  report  of  the  motion  in  banc,  see  1  Moore  it  Scott's  Beports, 
p.  628. 
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were  not  admissible;  and  the  cause  came  down  again  for  trial  at  the  adjourned 
sittings  after  Michaelmas  Term. 


SAME  V.  SAME.    Dec.  20. 


The  same  evidence  was  given  as  on  the  former  trial,  with  respect  to  the  delivery 
of  the  plate  to  the  defendant  Howard,  and  also  as  to  the  service  of  the  demand 
at  the  shop  of  the  defendant  Fleming.  But  instead  of  giving  in  evidence  the 
statements  made  by  the  shopman  of  the  defendant  Fleming,  me  shopman  was 
called  as  a  witness,  and  proved,  that,  about  the  1st  of  February,  1830,  he  went 
^3511  ^  ^^^  house  of  the  defendant  Howard,  and  looked  at  the  *plate  in  ques- 
^  tion ;  that  he  told  his  master  that  he  had  seen  it,  and  that  the  200/.  was 
advanced  upon  it ;  and  it  was  brought  to  his  master's  house.  He  further  stated, 
that  during  his  master's  absence  at  Paris  in  September,  the  time  when  the  de- 
mand of  ^e  plate  was  served  upon  him  at  the  shop,  he  was  authorized  to  con- 
duct the  business  of  the  shop ;  and  that,  in  consequence  of  such  service,  he 
went  to  the  office  of  Mr.  Whitelock,  the  plaintiff's  attorney,  on  behalf  of  his 
master. 

He  was  then  asked  what  he  told  Mr.  Whitelock. 

AndretDs,  Serjt.,  objected,  that  what  was  stated  by  the  shopman  on  a  subject 
not  within  the  scope  of  his  agency  was  not  receivable  in  evidence. 

TiNDAL,  C.  J.  You  may  ask  him  whether  he  told  Mr.  Fleming  afterwards 
what  he  had  said  to  Mr.  Whitelock. 

The  witness  stated,  that  when  Mr.  Fleming  returned  from  Paris  he  shewed 
him  the  demand,  and  told  him  he  had  been  to  Mr.  Whitelock  to  stay  proceed- 
ings till  his  return ;  that  Mr.  Fleming  asked  him  whether  he  knew  that  the  plate 
was  Ghirth's ;  and  he  replied,  that  he  did  not ;  that  he  communicated  to  Mr. 
Fleming  the  conversation  between  Mr.  Whitelock  and  himself;  and  that  Mr. 
Fleming  did  not  say  whether  he  had  done  right  or  not ;  that  he  told  Mr.  White- 
lock  it  would  be  a  very  hard  case  to  proceed  against  Mr.  Fleming,  as  they  had 
often  done  business  for  Captain  Garth  before.  The  witness  further  stated,  that 
no  duplicates  were  given  for  the  plate,  and  that  Mr.  Howard  told  him,  when  the 
200Z.  was  advanced,  that  he  wished  to  raise  the  money  for  the  use  of  Captain 
Garth,  as  he  had  done  before. 

It  appeared  that  the  accounts  between  the  plaintiff  and  Mr.  Howard  had  been 

referred,  by  an  order  of  the  King's  Bench,  to  Master  Goodrich,  who,  on  the 

"^^  V21  ^^^  November,  1831,  stated,  by  his  allocatur,  that  Mr.  Howard  had  *Te- 

J  ceived  of  Captain  Garth  1776/.  11«.  6rf.;  that  his  bills  of  costs  delivered 

amounted  to  2053/.  13«.  lOd,,  of  which  788/.  was  taxed  off.  * 

From  Mr.  Howard's  cash  account,  delivered  under  a  Judge's  order,  it  ap- 
peared, that,  on  the  1st  of  January,  1830,  the  balance  in  his  nvour  was  703/. 
18^.  lid.,  and  that,  on  the  1st  of  February,  he  received  a  sum.  of  300/.  more. 
The  200/.  was  included  in  the  account,  and  also  10s.  for  expenses  connected  with 
it ;  but  these  were  struck  out  by  the  Master  as  being  the  subject-matter  of  this 
auction. 

The  bills  of  costs  were  produced,  and  the  following  items  read — 

<'15th  February,  1830— Clerk's  attendance  on  Mr.  Fleming,  in  Brewer  Street, 
to  request  him  to  call  at  my  office  to  look  over  your  plate,  as  I  wished  him  to 
advance  a  sum  of  money  thereon. 

'<  16th — Attending  Mr.  Fleming  this  morning,  going  over  the  whole  of  the 
plate  with  the  inventory  delivered  by  Mr.  BosweTl. 

'<  Same  day — Attending  him,  when  he  informed  me  he  would  lend  the  sum 
of  200/." 

Also  the  following — 

''  18th  January,  1830 — ^Attending  Mr.  Fleming  this  morning,  on  the  subject 
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of  a  dreasing  ease  and  a  diamond  ring,  on  whieh  he  was  willing  to  advance  401 
Attending  for  duplicatefl,  and  paid  for  same  2«.  M,  Writing  Lady  AsUej,  in- 
forming her  &c.  &c.,  and  tending  her  the  40/."(a) 

On  the  2nd  December,  1829,  a  letter  wius  written  bj  Mr.  Howard  to  the  plaintiff^ 
commencing,  ^<  My  dear  Garth,"  informing  him  of  two  persons  who  had  suits 
against  him,  but,  not  being  willing  to  incarcerate  him,  had  given  notice  of  the 
fact.  It  concluded  with  these  words — '^Therefore,  if  yon  are  not  off  five 
minntes  after  this  yon  will  be  canght/' 

*  Wilde,  Serjt.,  applied  for  a  nonsuit.  It  is  not  like  an  action  of  trover,  peo 50 
being  an  action  for  <tetaining  the  pbte.  The  case  assumed  on  the  part  I- 
of  the  plaintiff  is,  that  Howard  has  pledged  the  plate  with  Fleming  for  a  sum  of 
200/.  Assuming  for  the  moment  that  the  action  may  be  maintained  against 
Howard,  yet  it  cannot  asainst  Fleming.  The  common  action  of  trover  might 
be  maintained,  but  not  this. 

Spankie,  Seijt.     It  is  in  substance  an  action  of  trover,  though  not  in  farm. 

TiNBAL,  G.  J.  I  will  reserve  the  point,  and  that  will  let  in  the  other  qp/a- 
ti<m,  whether  in  this  action  there  can  be  a  verdict  for  one  defendant  and  not  the 
other. 

Wilde  J  Serjt.,  then  addressed  the  jury  for  the  defendant  Howard.  It  must 
not  be  taken  that  the  sum  in  the  cash  account,  appearing  to  the  credit  of  the 
plaintiff,  was  the  absolute  state  of  the  account,  but  the  state  subject  to  the  bills 
of  costs  which  were  running  on,  and  any  other  transactions ;  for  Howard  was 
acting  generally  on  behalf  of  the  plaintiff,  and  not  merely  as  his  attorney.  It 
appears  that  he  discharged  servants,  and  did  various  o&er  acts.  From  the 
cash  accounts,  it  appears  that  the  plaintiff,  having  confidence  in  Howard,  left 
him  a  general  discretion.  It  is  no  matter  whether  Howard,  mistaking  the  state 
of  the  account,  pledged  this  plate.  The  plaintiff  cannot  now  say  the  account 
turns  out  differently  to  what  was  supposed,  and,  therefore,  I  will  deny  that  I 
gave  you  any  authority.  It  is  clear  that  the  plaintiff  was  distressed  for  money ; 
and  whether  there  was  a  balance  due  to  him  or  not,  if  Howard  could  not  give 
him  money,  it  would  be  necessary  to  raise  it  upon  the  plate.  The  cireumstances 
of  the  case  import  an  authority  to  Howard  to  raise  money  on  the  plate.  The 
instance  of  the  ring  and  dressing  case,  and  the  money  sent  to  Lady  Astley,  or 
otherwise  applied  for  the  plaintiff's  "^benefit,  shew  that  there  were  similar  n^^ 
dealings  before.  It  is  no  matter  whether  Howard  acted  improperly  or  *- 
not.  These  two  parties,  Howard  and  the  plaintiff,  were  distressed,  and  the 
authority  to  pledge  is  to  be  implied  from  the  circumstances  and  documents  in 
the  case.  And  if  so,  the  plaintiff  has  no  right  now,  having  had  the  benefit  of 
the  money,  to  turn  round  and  bring  a  speculative  action,  and  try  to  cheat  the 
pawnbroker  out  of  the  money.  Howard  also  had  no  control  over  the  plate,  he 
having  pledged  it  with  the  pawnbroker. 

ATidrews,  Serjt.,  for  the  defendant  Fleming.  The  transaction  was  clearly  not 
one  entered  into  1^  the  defendant  in  his  capacity  of  pawnbroker.  It  is  evident, 
from  the  letters  between  the  plaintiff  and  Howaid,  that  there  was  a  great 
intimacy  between  them ;  and  Howard  had  pledged  with  Fleming  for  the  phun- 
tiff  before ;  and  Fleming  had  reason  to  conclude,  as  a  man  using  reasonable 
caution,  that  Howard  was  clothed  with  authority  to  pledge  this  plate.  He  has 
advanced  the  200/.  What  is  there  to  shew  that  Howard  had  no  authority,  to 
rebut  the  presumptive  evidence  arising  from  the  circumstances  cf  the  case  f  For 
what  purpose  was  the  plate  delivered  to  Howard,  except  to  be  used  to  raise 
money,  according  to  the  necessities  of  the  plaintiff,  as  they  occurred?  The 
question  is,  what  was  the  understanding  between  the  parties  at  a  time  when  they 
were  on  friendly  terms;  not  what  is  pretended,  now  they  are  at  variance  and 

(a)  The  nature  of  the  aoqaaintuice  between  Captain  Garth  and  Ladj  Aatlej  mtj  be 
gathered  from  the  case  of  Aatley  v.  Garth,  which  was  tried  in  the  Court  of  OemBon 
Pleaa. 
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Howaard  b  unable  to  pay.  Whj  was  not  a  separate  action  brought  against 
Howard?  Or  why  was  not  the  action  brought  against  Fleming  alone;  and 
then  he  could  have  called  Howard  to  explain  the  transaction.  But  it  is  an 
instance  of  cunning  to  shut  the  mouth  of  Howard.  Why,  if  there  is  any  thing 
in  the  present  statement^  did  not  the  plaintiff  immediately  tell  Fleming  that  he 
had  not  given  the  authority  to  pledge  the  plate?  The  statements  of  the  shop- 
*3551  "^^'  ^  ^^  absence  of  Fleming  ^at  Paris,  do  not  affect  the  case.  Fleming 
-*  has  conducted  himself  with  perfect  good  faith,  and  there  is  evidence  in 
the  case  upon  which  you  may  say  that  he  acted  upon  reasonable  grounds  as  to 
the  authority  of  Howard  to  pledge  for  the  purpose  of  raising  money. 

No  evidence  was  produced  on  the  part  of  either  of  the  defendants. 

TiNDAL,  C.  J.,  in  summing  up,  said — ^Xhis  is  an  action  to  recover  the  value 
of  some  platCy  which,  as  is  alleged  on  the  part  of  the  plaintiff,  the  defendant 
Howard  improperly,  and  without  any  authority,  pledged  with  the  defendant 
Fleming.  The  question  is,  whether  the  plaintiff  did  authorise  Howard  to  pledge 
the  plate;  whether,  without  the  evidence  of  direct  authority,  you,  from  the 
cinmmstances,  can  infer  that  there  was  an  authority;  for,  if  you  can,  you  will 
find  your  verdict  for  the  defendants.  If  you  think  that  the  pliuntiff  never  autho- 
rized Howard  to  pledge  the  plate,  or  to  hold  himself  out  as  a  person  having 
authority  to  deal  with  the  property  in  such  a  way,  then  you  will  find  for  the 
plaintiff  gainst  Howard,  on  the  ground  that  he  acted  without  authority ;  and  if 
so,  then  Fleming  will  also  have  acted  without  authority,  and  you  will  find  your 
verdict  against  him  also.  There  appears  to  have  been  a  great  intimacy  between 
the  plaintiff  and  Howard.  We  are  to  draw  our  attention  particuli^ly  to  the 
date  of  the  16th  February,  1880,  when  the  plate  was  pledged.  It  appears  that, 
on  the  2nd  December,  1829,  the  plaintiff  was  in  considerable  pecuniary  embar- 
rassment, as  a  letter  was  written  to  him  by  Howard,  commencing  <<  My  dear 
Gkffth,"  and  mentioning  circumstances  of  a  peculiar  nature  with  regard  to  those 
embairassments.  The  next  transaction,  in  order  of  time,  is  one  of  the  18th 
January,  1830,  when,  it  appears,  a  pledge  was  made  with  Fleming,  through 
Howard,  to  raise  money  for  the  purposes  of  Lady  Astley.  It  may  be  a  question, 
^or^.a-i  whether  the  articles  pledged  were  *the  property  of  Lady  Astley ;  but  still, 
•*  whether  they  were  or  not,  they  were  pledged  through  Uie  instrumentality 
of  Howard.  It  seems  clear  that  the  plate  was  obtained  for  the  purpose  of  being 
used  for  the  benefit  of  the  plaintiff;  and  the  question  for  you  will  be,  whether 
it  was  obtained  to  be  pledged  under  a  specific  authority,  to  be  given  in  each 
individual  case,  or  under  a  general  authority  to  pledge  for  the  purpose  of  raising 
money.  There  is  k  little  difference  as  to  the  cases  of  the  two  defendants,  u 
there  was  no  authority  at  all  to  Howard,  there  is  an  end  of  the  case,  and  a  ver- 
dict must  pass  against  both.  But,  if  Howard  had  no  specific  authority,  but  the 
plaintiff  had  so  held  him  out  as  his  agent  as  to  justify  Fleming  in  dealing  with 
him  as  such,  then  the  plaintiff  cannot  have  a  verdict.  For,  if  a  man  holds  out 
another  as  his  agent,  in  dealings  with  a  particular  person,  he  cannot  object  to 
the  subsec^uent  conduct  of  that  person,  unless  he  gives  notice  that  he  has  revoked 
his  authority. 

His  Lordship,  at  the  desire  of  Spankie,  Seijt.,  afterwards  told  the  Jury,  that, 
in  the  cash  account,  it  did  not  appear  that  any  advance  of  money  was  made  to 
the  plaintiff  by  Howard,  alter  the  time  of  the  pledging. 

Yeraict  for  the  defendants. 


HILL  and  Another  v.  PHILLIPS.    Feb.  14. 

If  the  sabseribing  witness  to  the  acceptance  of  a  bill  of  exchange,  being  one  of  the  ac- 
ceptor's fiimily,  cannot  be  serred  with  a  snbpcena  in  consequence  of  the  conduct  of  that 
famllj,  the  bill  may  be  read  withont  his  evidence. 
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Assumpsit  on  a  bill  of  exchange  against  the  defendant,  aa  aooeptor. 
There  was  a  snbscribing  witness  to  the  aooeptanoe^  whose  name  was  George 
PhiUipSy  one  of  the  defendant's  sons.  He  was  not  called ;  but,  to  ae-  rtoc? 
count  for  his  not  being  present,  it  was  proved,  on  the  part  *of  the  ^ 
plaintifis,  that  many  attempts  had  been  made  to  subpoena  him,  bat  without 
success.  It  appeared  that  he  lived  with  his  father,  and,  on  applieatioiis  at  tlie 
house,  at  different  hours  of  various  days,  answers  were  given  sometimes  that  be 
was  out  of  town,  and  sometimes  that  he  was  gone  out  for  a  walk.  One  witnes 
stated,  that  when  told  he  was  gone  out  for  a  walk,  he  watched  the  house  for 
hours,  but  did  not  see  him  return.  On  one  occasion,  he  watched  from  five  in 
the  morning  till  nine,  and  then  inquired  for  him.  The  servant  said,  he  bad 
been  sone  out  an  hour.  The  witness  said,  it  is  imposdble,  for  I  have  been 
watching  since  five.  The  servant  replied,  laughing,  '^  He  went  oat  the  bick 
wavthis  morning.'' 

mlde,  Seijt.,  for  the  plaintiff,  referred  to  the  cases  of  Crosby  v.  Pei«y,(a) 
and  Burt  t7.  Walker,(&)  and  contended,  that  it  was  evident  the  witness  was  kept 
out  of  the  way ;  and,  therefore,  the  bill  might  be  read  without  calling  him. 

TiNDAL,  C.  J.  I  think  you  have  hunted  quite  enough  after  (George  Phillips. 
It  is  evident  they  were  keeping  you  at  arm's  length. 

The  bill  was  read,  and  eventually  there  was  a — 

Verdict  for  the  plaintifik 

*  Wtlde,  Soijt.,  and  B,  V,  Richards^  for  the  plaintiffs.  r^^9 

Erle^  for  the  defendant.  L  ^^' 

[Attorneys— Baxend^«  j*  Co.,  and  Qna^idd.l 


ESSERY  V.  COBB.    Feb.  14. 


The  captain  of  a  ship,  who  gires  directions  for  repairs,  is  liable  to  the  tradesmui  in  the 
first  instance,  if  it  does  not  appear  that  any  credit  was  given  to  the  owners. 

Assumpsit  for  work  and  kbour.    Plea — The  general  issue. 

The  plaintiff  was  a  ship-joiner,  and  the  defendant  was  the  captain,  but  had 
not  any  share,  as  owner,  of  a  ship  called  the  Falcon.  It  was  proved  that  work 
was  done  to  the  ship  to  the  amount  of  28^  5«.,  and  that  the  defendant  was  the 
only  person  who  interfered  in  the  matter,  and  that  he  gave  directions  for  vari- 
ous alterations  to  be  made. 

Wilde y  Serjt,  for  the  defendant,  upon  this  proof,  admitted  that  the  verdict 
must  pass  for  the  plaintiff. 

TiNDAL,  C.  J.  The  captain  is  liable  in  the  first  instance,  if  it  does  not  ap- 
pear that  any  credit  was  given  to  the  owners. 

Verdict  for  the  plaintiff— 28i.  as. 

Tadtf^,  Seijt,  and  JPayne^  for  the  plaintiff. 

Il7/c/f)  SerjUi  for  the  defendant 

[Attorneys — ITttl  J*  Jfomt,  and  OUvenon  j-  CoJ] 

U\  1  Taunt,  364,  and  1  Camp.  303.  That  case  decides,  that,  <<if,  upon  fair,  seriouf . 
and  diligent  inquiiy,  without  evasion,  an  attesting  witness  is  not  to  be  found,  evidence  of 
his  handwriting  is  admissible,  to  prove  the  attestation." 

(6)  4  B.  4  A.  697.  According  to  this  case,  which  was  an  action  upon  a  bail  bond,  the 
clerk  of  the  defendant  was  the  subscribing  witness,  and,  when  he  was  subpoenaed,  said, 
that  he  would  not  attend,  and  the  trial  had  been  put  off  twice,  in  consequence  of  hu 
absence.  Search  had  also  been  made  at  the  defendant's  house,  and  in  the  neighbour- 
hood ;  and,  upon  receiving  infonnation  at  the  defendant's  that  the  witness  was  gone  to 
Margate,  inquiry  was  there  made  without  success.  It  was  held,  that,  under  these  circum- 
stances, evidence  of  his  handwriting  waa  admissible. 
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See  the  case  of  Thompson  ».  Finden,  Vol.  4  of  these  Reports,  p.  158,  which  decides, 
that,  <<  in  an  action  against  one  of  the  owners  for  work  done  to  a  ressel,  hy  the  order  of 
the  ship's  husband,  such  owner  will  be  liable,  unless  it  be  shewn  that  the  dealing  was, 
that  the  person  who  directed  the  work  to  be  done  should  be  looked  to  ezclusively."  See 
*3591  ^^^  Harrington  v.  Frj,  Vol.  1,  p.  289,  which  decides,  that  **a  *person  is  not  liable 
^  for  goods  supplied  for  the  use  of  a  ship,  unless  he  either  is  owner,  or  has  held  him- 
self out  as  such,  or  has  made  an  express  promise  to  pay,  or  has  received  profit  from  the 
ship."  And,  in  Coz  and  Others  v.  Reid,  Id.  602,  it  was  held,  that  ^*  the  registered  owner 
of  a  ship  is  prima  facie  liable  for  goods  furnished  for  the  use  of  that  ship ;  but  such  pre- 
sumption of  liabilty  may  be  rebutted  by  evidence  of  the  credit  having  been  given  to 
others."    See  also  the  next  case  of  Castle  and  Another  v.  Duke. 


CASTLE  and  Another  v,  DUKE.    Feb.  18. 

If  a  person,  who  is  mortgagee  as  well  as  broker  of  a  ship,  gives  directions  for  repairs  to 
be  done,  the  question  for  the  jury  will  be,  in  an  action  by  the  tradesman  against  him, 
whether  he  gave  the  directions  only  in  his  character  of  broker,  or  as  a  person  having 
an  interest  In  the  vessel. 

Assumpsit  for  work  and  labour  in  repairs  done  to  the  ship  Laurel  of  Shields. 
The  captain  was  called  as  a  witness  for  the  plaintiff. 

Bampasy  Serjt.,  for  the  defendant,  produced  a  bill  of  the  plaintiff's,  headed 
"  The  Captain  and  Owner  of  the  Ship,"  &c.,  and  objected  that  the  witness  was 
incompetent,  as  he  was  himself  liable. 

TiMDAL,  C.  J.  Generally  speaking,  the  ship  builder  has  a  double  claim : 
against  the  captain,  if  he  employs  him,  or  against  any  persons  whom  he  may 
find  out  to  be  owners.  I  think  that  the  witness  is  competent ;  but  I  will  take 
a  note  of  the  objection. 

The  captain  then  proved,  that  the  ship,  having  met  with  an  accident,  was 
taken  to  the  plaintiff's  dock ;  that  he  afterwards  saw  the  defendant,  who  told 
him  to  have  done  whatever  the  surveyors  ordered ;  adding,  that  the  ship  was 
insured,  and  he  could  not  pay  the  dock  bill  until  he  had  received  the  insurance. 
lie  further  stated,  that  he  told  the  plainti&  what  the  defendant  had  said  to 
him.  A  ship  owner  and  publican,  named  Browne,  was  also  called  as  a  witness; 
he  stated,  that  the  defendant  and  the  owner  of  the  ship,  Mr.  Leslie,  came  to- 
gether to  his  house,  and  the  defendant  asked  him  (Browne)  whom  he  could 
^o^Q-i  ^recommend  to  do  the  work ;  and  he  replied  by  recommending  the  plain- 
-'  tiffs ;  and  the  defendant  thereupon  told  him  to  take  the  ship  to  them, 
and  tell  them  to  do  what  was  necessary,  and  no  more ;  and  also  told  him  to  get 
them  to  send  the  bill  to  him  (Browne),  that  he  might  look  it  over  on  his  behalf. 
It  did  not,  however,  appear  that  the  witness  told  the  plaintiffs,  what  the  defen- 
lant  had  said  to  him.  Browne  afterwards  saw  one  of  the  plaintiffs,  who  told 
him,  that  if  neither  Leslie  nor  the  defendant  paid,  they  should  look  to  him. 

The  register  of  the  ship  was  put  in,  from  which  it  appeared  that  Leslie  was 
the  sole  owner,  and  the  defendant  mortgagee.  The  defendant  had  also  acted  as 
[>roker,  and  gave  a  receipt  for  the  insurance,  which  was  also  put  in. 

Bompas,  Serjt.,  for  the  defendant.  They  call  the  captain  who  is  unquestion- 
ibly  liable  if  he  gives  the  directions  for  what  is  done ;  and  it  does  not  appear 
,hat  the  work  was  done  expressly  for  the  owner.  The  defendant  is  not  liable, 
either  as  mortgagee  or  as  broker.  It  does  not  appear  that  Browne  told  the 
>laintifi&  that  Duke  was  the  person  who  directed  him  to  get  the  repairs  done ; 
ind  the  account  of  the  plaintiffs  was  sent  to  Browne.  Leslie,  the  known 
>'wner  of  the  vessel,  was  present  at  the  time  when  Duke  and  Browne  had  the 
conversation.  The  ship  broker  is  bound  to  give  instructions  to  the  captain 
J3  to  the  best  dock,  &c. ;  but,  to  make  him  personally  liable,  he  must  him- 
elf  give  orders  to  the  party  doing  the  work.  Leslie  has  compounded  with 
lis  creditors.  The  evidence  only  is  of  Duke's  telling  Browne  to  get  the  re- 
lairs  done,  but  not  of  Castle's  being  informed  of  this  by  Browne.     There  is 
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no  evidence  that  Duke  everj  gave  any  orders  at  the  dodk.  Both  the  captab 
and  Browne  oome  to  discharge  themselres.  The  6th  Qeo.  4,  c.  110,  s.  45,  pro- 
vides, that  where  the  mortgagee  enters  his  mortgage  on  the  register,  he  shall 
not  he  deemed  owner.  They  do  not  shew  that  ^Dake  has  charged.  Ao-  r«»g| 
cording  to  Browne's  evidence,  Castle  said  to  him — <<  If  Iiesiie  does  not  >- 
pay,  or  Duke  does  not  pay,  I  will  make  you  pay.'^  The  receipt  for  the  insur- 
ance has  nothing  to  do  with  the  case ;  as,  if  Duke  was  liable  at  all,  he  was  so 
personally,  and  must  pay,  whether  he  received  the  insurance  or  not. 

TiNDAL,  C.  J. — ^The  question  is,  whether  the  defendant  save  the  directioDS 
for  the  work  onlv  in  his  character  of  broker,  or  as  a  person  having  an  interest 
in  the  vessel.  It  appears  that  he  stood  in  an  ambiguous  character :  he  vras  not 
only  intrusted  by  the  owner,  but  also  had  an  interest  of  his  own  to  protect. 

Verdict  for  the  plaintiff. 

Wilde  and  Andrews^  Seijts.,  and  Knowleg,  for  the  plaintiff. 

Bomp<Uf  Seijt.,  and  B.  C,  NichcUy  for  the  defendant. 

[AttomeTfl — Bmwtu^  and  FiUuu.] 
See  the  preceding  case  of  Esserj  v.  Cobb,  and  the  cases  cited  in  the  note  to  it. 


HAT  V.  WEAKLEY.    Feb.  20. 

In  an  action  for  malicioasly  suing  ont  a  commission  of  bankrupt,  it  is  not  snfRcient  to 
prore  merely  that  the  commission  was  superseded,  as  a  supersedeas  maj  proceed  upoa 
strict  UfgBX  grounds,  and  does  not,  therefore,  furnxsh  eridence  of  the  want  of  probaUt 
cause. 

AcnoN  for  maliciously  suing  out  a  commission  of  bankrupt  against  the 
plaintiff. 

On  the  part  of  the  plaintiff  it  was  proved,  that,  in  December,  1828,  the  de- 
fendant made  an  affidavit  in  the  Mayor's  Court  of  London,  that  the  plaindif 
was  justly  and  truly  indebted  to  him  in  610/.,  for  money  had  and  received. 
*Upon  this,  process  issued,  the  plaintiff  was  arrested,  and  removed  by  r^^ 
halMeas  corpus  to  the  King's  Bench,  where  he  continued  till  July,  1829,  ■- 
and  was  then  discharged  by  an  order  of  Mr.  Justice  Bayley.  The  affidavit  on 
which  the  docquet  was  founded,  was  sworn  by  the  defendant  on  the  Slst  of 
October,  1829.  The  commission  was  dated  the  2d  of  November,  1829.  It  was 
afterwards  superseded  by  the  Lord  Chancellor.  It  appeared,  also,  that  the 
plaintiff  had  been  taken  before  a  magistrate,  and  charged  with  felony,  by  a  per- 
son named  Curis ;  but  the  plaintiff  failed  to  shew,  by  the  witness  he  called,  that 
the  defendant,  although  he  was  proved  to  be  present  with  his  solicitor,  then 
made  the  subject-matter  of  his  claim  the  foundation  of  a  criminal  proceeding. 

Merewethery  Serjt.,  was  addressing  the  jurv  for  the  defendant,  when — 

TiNDAL,  G.  J.,  inquired,  what  evidence  there  was  in  the  case  of  the  want  of 
probable  cause  ? 

Jones,  Seijt.  There  is  the  supersedeas.  According  to  Cotton  r.  James,  de- 
cided in  the  King^s  Bench,  1  Barn.  &  Ad.  128,  the  lightest  evidence,  after  a 
supersedeas,  is  sufficient  to  throw  the  burden  of  proof  on  the  defendant  If  a 
man  swears  against  me,  without  having  any  real  debt,  what  can  I  do  to  shew 
that  there  was  not  any  f 

TiNDAL,  C.  J.  Supposing  you  had  taken  a  step  higher,  and  brought  an  ac- 
tion for  maliciously  holding  to  bail,  would  it  be  sufficient  to  prove  that  there 
was  judgment  as  in  case  of  a  nonsuit  F  Or,  in  an  action  for  malicious  prosecu- 
tion, why  does  not  proof  that  the  party  was  acquitted  suffice?  The  supersedeas 
mtLj  have  proceeded  upon  strict  legal  grounds. 

*Jone9y  Serjt.  It  was  in  fact  treated  as  a  question  of  felony.  I  rtoAQ 
trust  your  Lordship  will  allow  the  case  to  go  to  the  jury.  ^ 
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TiNDALy  C.  J.  I  must  teU  the  joiy  at  last,  that^  althouffli  the  facts  are 
proved,  they  do  not  amoont  to  what,  in  law,  is  a  want  of  probaole  cause.  But, 
as  the  defendant's  counsel  has  partly  addressed  the  jury,  the  case  had  better  go 
on. 

The  case  proceeded,  and  eyentnally  there  was  a — 

Verdict  for  the  defendant. 

JoneSf  Serjt.,  and  Curvoood,  for  the  plaintiff. 

Merewether,  Serjt.,  and  Hoygin$y  for  the  defendant. 

[Attorneys — E.  Isaaet  and  S.  Cole."] 


CORBBTT  and  Another  r.  BROWN;    Feb.  25. 

A  tradesman  can  only  reoorer  against  a  person  making  a  false  representation  of  the 
means  of  one  who  referred  to  him,  such  damage  as  is  justij  and  immediately  referable 
to  the  false  representation.  Therefore,  if  the  tradesman  gires  an  indiscreet  and  ill- 
judging  credit,  he  cannot  make  the  referee  answerable  for  any  loss  occasioned  by  it. 

Case.  The  declaration  stated  in  substance,  that  the  plaintiffs  before,  and  at 
the  time,  &c.,  carried  on  the  business  of  warehousemen,  in  London ;  and  that 
on  the  16th  of  April,  1830,  one  Henry  Brown  applied  to  them,  and  stated  that 
he  was  about  to  commence  business  at  Norwich,  and  had  about  300^.  capital, 
his  own  property,  to  commence  business  with,  and  requested  them  to  sell  him 
goods;  and  referred  them  to  the  defendant  to  corroborate  his  statement,  of  which 
the  defendant,  before  the  sale  of  the  goods,  had  notice,  and  was  requested  to 
inform  them,  if  the  said  Henry  Brown  had  such  capital  or  not ;  and  that  he, 
well  knowing  that  he  had  not,  falsely,  fraudulently,  and  deceitfully  informed 
them,  in  answer  to  these  inquiries,  that  the  statement  was  perfectly  correct,  as 
"^3641  ^^  ^^  advanced  him  *the  money ;  in  consequence  of  which,  they  were 
-*  induced  to  give  Henry  Brown  credit,  and  sold  him  goods  to  the  amount, 
altogether,  of  700/.,  which  remained  unpaid,  and  which  they  were  likely  to  lose. 
Plea — the  general  issue. 

It  appeared  that  the  plaintiffs,  who  were  wholesale  haberdashers  and  general 
warehousemen,  carrying  on  business  in  London,  were  applied  to  by  the  son  of 
the  defendant,  who  looked  out  goods  to  the  amount  of  nearly  3007.  Before  they 
were  sent  to  Norwich,  where  he  stated  he  was  about  to  besin  business,  he  made 
a  statement  to  the  plaintiffs,  and  gave  a  reference  to  his  rather,  in  c<Hi8equenoe 
of  which  the  following  letter  was  written  *by  them  to  him : — 

"London,  April  16th,  1830. 

"  Sir,-^Tour  son,  Mr.  Henry  Brown,  has  purchased  goods  of  us,  and  referred 
as  to  you,  in  order  to  corroborate  his  statement  of  having  300/.  capital,  his  own 
property,  to  commence  business  with  at  Norwich.  We  require  to  know  if  such 
be  the  case.  Any  information  you  may  please  to  give  will  oblige  us,  and  which 
we  shall  be  happy  to  apply  in  promoting  your  son's  object,  provided  we  can 
consistently  do  so.     We  shall  be  glad  of  an  answer  by  return  of  post.'^ 

The  defendant,  on  the  17th,  wrote  the  following  reply. 

"  Gentlemen, — In  reply  to  your  letter  ofvesterday,  I  beg  to  acquaint  you, 
that  the  statement  made  to  you  by  my  son  Henry,  as  to  the  300Z.,  is  perfectly 
correct,  as  1  advanced  him  the  money,  being  the  utmost  I  could  spare  at  the 
present  time,  in  consequence  of  having  a  numerous  family.  I  hope  that  my 
son's  dealings  with  you  will  always  be  as  correct  as  the  present  statement.'^ 

After  the  receipt  of  this  letter  the  goods  were  sent.     The  plaintiffs,  on  the 

whole,  supplied  goods  to  the  son  to  the  amount  of  1200^.,  between  the  16th  of 

^^651  ^P^  ^^^  tJie'^4th  of  October,  when  he  stopped  payment,  a  bill  for  240^ 

J  having  become  due  that  day.    The  practice  of  the  plaintiff's  house,  as 
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to  credit,  was,  that  all  goods  supplied  during  the  current  month,  from  the  20tli 
to  the  20th,  were  drawn  for  at  two  months  on  the  1st  of  the  succeeding  month. 
The  plaintiflb  had  always  an  account  running  with  the  defendant's  son.  The 
first  month's  supply  was  200/.  9s.  Id,,  which  was  settled  hy  a  cash  payment  of 
100/.,  and  a  bill  for  the  remainder  at  three  months.  This  extension  from  two 
to  three  months  was  an  indulgence  to  him.  The  whole  of  the  goods  snpplied 
during  the  first  three  months,  amounting  to  500/.,  were  paid  for.  A  witness, 
in  the  employ  of  the  plaintiffs,  proved  that  it  was  not  their  practice  ever  to  credit 
persons  trading  on  a  borrowed  capital.  A  letter,  dated  the  26th  of  March, 
1830,  addressed  by  the  defendant  to  his  son,  was  put  in :  it  inclosed  (accepted  i 
a  bill  for  200/.,  which  had  been  sent  down  to  the  defendant  for  acceptance,  and 
contained  this  passage  : — "  If  you  prefer  an  additional  100/.,  instead  of  security. 
I  will,  on  receipt  of  your  note  for  800/.,  send  you  another  100/.  aooeptanee. 
Should  you  prefer  the  bill,  instead  of  security,  draw  it  yourself."  Another 
letter  from  the  same  to  the  same,  dated  14th  of  June,  1830,  was  put  in ;  it  ood- 
tained  this  sentence  : — "  I  also  received  3/.  and  lbs,  for  a  quarter's  interest'' 
On  the  25th  of  October,  1830,  a  commission  of  bankrupt  was  issued  against  tht 
son,  on  the  petition  of  the  plaintiffs,  and  his  stock  in  trade  was  sold  by  private 
contract.  It  appeared  that  the  defendant  had  not  proved  any  debt  under  the 
commission ;  but  the  bankrupt  had  inserted  the  300/.  as  a  debt  in  his  balance 
sheet. 

JaneSy  Serjt.,  for  the  defendant.  In  order  to  charge  the  defendant  in  thi> 
action,  you  must  look.  First,  at  the  knowledge,  the  notion,  the  intentions  of  the 
father.  Second! i/,  you  must  be  satisfied  that  it  was  the  father's  letter,  which 
induced  the  plaintiffs  to  trust  the  son ;  and  Thirdly,  that  ^he  loss  was  r«<>(y 
occasioned  by  their  so  trusting  him.  The  words  in  their  letter  are,  *  has  ••  ** 
purchased;'  not  'is  about  to  open  an  account^  to  any  particular  amount.  That 
the  money  had  been  advanced,  in  one  sense  of  the  word,  has  not  been  denied ; 
and  the  charge  of  fraud  depends  on  the  construction  of  the  word  "  advanced;"— 
on  the  meaning  which  the  father  had  when  he  used  it.  But  it  is  said  that  thi 
father  received  mterest ;  true,  but  is  it  proved  that  he  ever  demanded  it  ?  The  son 
might  send  him  the  interest  to  show  that  he  was  going  on  well,  and  to  induce 
him  to  make  further  advances.  The  question  is,  did  the  fiither,  at  the  time  he 
wrote  the  letter,  ever  intend  to  require  the  money  from  the  son.  If  he  had 
ever  required  it,  this  very  letter  would  have  furnished  evidence  against  him. 
But  9s,  Id,  in  the  pound  has  been  received  under  the  son's  commission.  Xn 
action  was  then  brought,  no  application  was  then  made.  And  why  did  not  the 
father  prove  under  the  commission  ?  His  not  doing  so,  shows  that  he  did  not 
consider  himself  a  creditor  of  his  son.  It  is  said  that  the  plaintiffs  never  com- 
mence business  with  persons  on  a  borrowed  credit.  If  they  meant  to  make  the 
defendant  liable,  they  should  have  communicated  that  in  their  letter  to  him. 
They  trusted  the  son  in  five  months  to  the  amount  of  1200/.;  this  can  have  do 
reference  to  the  300/.  capital.  The  property  inouired  about  would  be  propor- 
tioned to  the  dealings  in  amount.  Again,  the  dealings  in  the  first  month  amount 
to  290/. ;  in  three  months,  to  500/. ;  and  every  farthing  of  that  is  paid.  Taking 
the  letter  to  be  a  guarantie,  which  it  is  not,  it  would  not  be  a  guarantie  for  aJ! 
time.  In  construction  of  common  sense,  the  father  cannot  be  considered  the 
cause  of  the  loss  sustained  by  the  plaintiffs.  The  loss  was  occasioned  by  their 
own  negligence.     They  made  the  son  a  bankrupt. 

TiNDAL,  C.  J.  (in  summing  up)  said — The  question,  Jtrst,  is,  whether  there 
was  that  false  and  fraudulent  representation  of  which  the  plaintiffs  complain  : 
and,  secondly,  if  *there  was,  what  is  the  damage  which  they  have  bus-  p:^Q'^ 
tained  in  consequence  of  such  false  and  fraudulent  representation.  The  ^ 
representation  must  not  only  be  false,  but  false  to  the  defendant's  own  know- 
ledge. If  he  has  made  a  representation  which  was  untrue  to  his  own  knowledge, 
then  he  is  answerable  for  the  damage,  which  would  naturally  and  properly  flow 
from  such  representation.     The  goods  it  seems  were  looked  out,  but  not  deliv- 
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ered ;  they  were  still  detained  in  the  costodj  of  the  plaintiffs,  and  not  delivered 
over  so  as  to  make  them  the  property  of  the  defendant's  son.  They  were  at 
liberty  to  waive  the  purchase  or  confirm  it.  You  must  ask  yourselves  this  ques- 
tion, whether  you  think  the  object  of  the  inquiry  was  sufficiently  stated  in  the 
letter  of  the  plaintiffs.  If  the  letter  of  the  defendant  had  stopped  at  the  words 
**i3  perfectly  correct,"  then  the  effect  would  have  been  in  the  words  of  the  letter 
of  inquiry;  but  it  goes  on  with  an  explanatory  statement,  <^as  I  advanced  hiui 
the  money."  The  first  inquiry  for  you  will  be  (putting  these  two  letteis 
together),  whether  the  father  intended  to  convey  to  the  plaintiffs  the  idea  that 
bis  son  had  300/.  his  own  property,  in  contradistinction  to  money  lent.  If  you 
find  this  proposition  in  the  affirmative,  then  you  will  go  on  to  inquire,  whether 
it  was  false,  and,  if  false,  whether  it  was  so  to  the  knowledge  of  the  defendant. 
They  put  in  two  letters,  written  about  a  fortnight  before  the  letter  of  inquiry, 
by  the  father  to  the  son,  for  the  purpose  of  showing  that  the  money  was  bor- 
rowed. [His  Lordship  read  and  commented  upon  the  letters  and  then  con- 
tinued.] Do  you  or  not  feel  yourselves  justified  in  saying,  that  the  negotiation 
for  the  loan  was  afterwards  carried  into  effect ;  and  that  the  300/.  was  money 
borrowed,  and  not  money  given  ?  Did  the  father  understand  the  nature  of  the 
inquiry  ?  and,  if  he  did,  did  he  intend  to  represent  that  the  son  had  300/.  his 
own  property?  Then  as  to  the  damages,  the  verdict  must  be  for  such  damngo 
as  is  justly  and  immediately  referable  to  the  falsehood  of  the  statement.  The 
first  ^purchased,  to  the  amount  of  500/.,  have  been  paid  for;  but 
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300/.  worth  since  have  not,  and  the  son  was  made  a  bankrupt  by  the 
plaintiffs  in  the  month  of  October.  You  must  say  how  much  of  this  is  justly 
and  immediately  referable  to  the  false  statement;  that  is  a  problem  which  you 
must  solve  for  yourselves.  I  will  only  make  one  observation,  and  that  ii,  if 
they  gave  the  son  an  indiscreet  and  ill-judging  credit,  they  cannot  in  fairness 
calt  upon  the  father  to  be  answerable  for  the  loss  occasioned  by  it.  It  is  not  put 
to  you  as  a  guarantie  which  limits  the  amount ;  a  guarantor  is  in  a  different 
situation,  he  has  the  money  in  his  own  pocket,  and  is  called  on  for  the  first  time; 
here  the  father  has  actually  advanced  the  300/.  You  will  say,  would  the  plain- 
tiffs, without  this  letter,  have  trusted  the  young  man  at  all  ?  If  the  father  had 
said,  I  have  advanced  him  300/.  on  his  promissory  note,  would  they  have  trusted 
him  at  all?  They  say,  it  is  the  practice  of  their  house,  never  to  trust  a  person 
who  begins  with  a  borrowed  capital.  You  will  consider,  then,  whether  this  re- 
presentation was  false  to  the  defendant's  knowledge,  and  then  give  your  verdict 
for  the  damage  immediately  and  necessarily  consequential  upon  such  false  repre- 
sentation. Verdict  for  the  defendant.(a) 
Wildty  Serjt.,  and  J.  K  Smith,  for  the  plaintiffs. 
Jones,  Serjt.,  and  Kelli/,  for  the  defendant. 

[Attomeya— TVWearJ  ^  if.,  and  J.  S.  Thompson.] 


♦369]  *YATES  v.  DUFF.    Feb,  27. 

Where  a  vessel  bonnd  for  the  East  Indies,  is  advertised  to  sail  hy  a  certain  day,  and  docH 
not  the  shipowner  will  be  entitled  to  recover  half  the  passage  money  of  a  person  who 
refused  to  go,  after  having  engaged  a  passage,  unless  either  time  was  of  the  essence  of 
the  contract,  or  the  delay  in  sailing  was  unreasonable. 

This  was  an  action  to  recover  damages  from  the  defendant^  for  the  breach  of 
a  verbal  agreement,  by  which  he  engaged  two  cabins  on  board  the  ship  Sesostris, 

(a)  This  was  a  new  trial;  the  verdict  on  the  former,  which  was  also  for  the  defendant, 
baring  been  set  aside  as  against  evidence.  The  Court,  on  application  for  another  trial, 
refused  to  grant  a  rule,  on  the  ground  that  two  verdicts  on  such  a  question  of  fact  were 
sufGcIent  to  settle  the  matter.    See  1  Moore  k  Scott,  85. 
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610  Yates  v.  Buff.    H.  T.  1832.  [369 

on^  voyage  from  England  to  Madras,  for  which  he  was  to  pay  three  hundred 
and  fifty  guineas.  He  refused  to  go,  because  the  yessel,  which  was  to  have  left 
the  docks  by  the  10th  of  October,  did  not  There  was  contradictory  evidence 
as  to  what  took  place  when  the  bargain  was  made  between  the  broker  and 
the  defendant^  as  to  the  importance  to  the  latter  of  the  yesseFs  sailing  on  tbe 
particular  day  specified.  It  was  proved  that  it  was  the  rule  of  the  East  India 
Trade,  that,  when  a  passenger  refused  to  go,  in  consequence  of  the  dday  in  the 
sailinff  of  the  vessel,  he  was  to  forfeit  half  of  the  amount  of  the  passage-money 
agreed  for.  On  the  3d  of  October,  the  defendant  wrote  the  following  letter  to 
the  broker : — 

'<  I  have  just  been  informed  that  the  Sesostris  will  not  sail  from  Portsmoatli 
by  the  15th  instant.     Is  this  to  be  the  case  7    I  beg  a  specific  answer." 

To  which  the  following  answer  was  sent : — 

^'  Dear  Sir,— In  reply  to  vour  note,  I  beg  to  assure  you,  that  the  Sesostiis 
will  certainly  leave  Blackwafl  on  the  10th,  and  Portsmouth  on  the  15th,  of  Oc- 
tober, wind  and  weather  permitting.  This  may  be  relied  on,  and  you  may  make 
your  arrangements  accordingly." 

On  the  10th  of  October,  the  defendant  wrote  a  letter  to  the  broker,  commenc- 
ing— "  I  was  much  surprised  to  receive,  on  my  arrival  in  Nicholas-lane,  a  mes- 
sage from  you,  that  the  Sesostris  will  not  leave  the  docks  until  the  *13th,  r^o-n 
although  your  arrangement  with  me  was  for  to-day.  I  have  been  induced,  ^ 
by  the  various  postponements,  to  watch  the  ship,"  &c.  It  concluded  by  the  de- 
fendant's declanng  off  the  bargain,  and  adding,  that  he  should  look  out  for  the 
first  ship,  and  engage  his  passage  in  it.  The  defendant  went  by  a  ship  called 
the  Neptune.  The  Sesostris  left  the  Docks  on  the  21st  of  October,  and  arrived 
at  Portsmouth  about  the  latter  end  of  that  month,  but  did  not  sail  from  thence 
till  the  9th  of  November,  being  detained  there  by  contrary  winds. 

S^nkie,  Serjt.,  for  the  defendant,  contended  that  there  was  not,  in  point  of 
law,  any  right  to  delay  the  sailing  of  the  ship,  according  to  the  convenience  cf 
the  owner;  and  that,  under  the  circumstances^  on  the  10th  of  October,  the  con- 
tract between  the  parties  was  at  an  end. 

}Vilde,  Seijt.,  for  the  plaintiff.  I  do  not  mean  to  contend,  that  if  there  is  a 
specific  contract,  of  which  time  is  the  essence,  that  the  parties  will  not  be  gOT- 
erned  by  it.  But  the  present  is  not  that  case.  The  parties  only  spoke  of  time 
with  a  view  to  their  forming  some  idea  as  to  when  they  should  get  ready,  but 
not  to  be  precise  as  to  the  day.  The  defendant  should  have  given  notice,  that, 
if  the  ship  did  not  sail  on  the  10th,  he  would  be  off  his  bargain,  instead  of  em- 
ploying a  person  to  watch.  Where  time  is  not  of  the  essence  of  the  contract, 
tlien  it  is  to  be  performed  in  a  reasonable  time,  and  that  will  depend  upon  what 
were  the  intentions  of  the  parties. 

TiNDAL,  0.  J.  There  are  two  questions  for  your  consideration  in  this  case. 
The  first  is,  whether  the  time  of  sailing  formed  an  essential  part  of  the  contract  ? 
For,  if  it  did,  it  has  not  been  oompllM  with.  If,  on  the  contrary,  it  was  not  a 
real  and  essential  part,  but  only  matter  of  representation  while  the  matter  was 
going  on,  then  you  will  ^consider,  secondly,  whether,  under  the  circum-  p^^yj 
stances,  the  shin  sailed  within  a  reasonable  time.  In  this  case,  I  should  ^ 
think,  much  will  not  turn  upon  the  second  point;  for,  if  you  assume  that  time 
was  not  an  essential  part,  one  would  not  say  that  a  delay  of  about  a  week 
amounted  to  an  unreasonable  stoppage.  The  main  question  is,  was  there  any 
understanding,  at  the  time  of  the  contract,  that  the  ship  was  to  sail  positively  bj 
the  10th  and  the  15th  f  Was  the  10th  of  October  understood  by  the  parties  to 
be  of  the  essenoe  of  the  contract?  This  will  depend  upon  the  cmiflicting evi- 
dence. If  you  think  time  was  not  understood  to  oe  a  part  of  the  contract,  then 
you  will  find  for  the  phdntiff,  unless  you  think  the  delay  was  unreasonable;  and, 
if  you  find  for  the  plaintiff,  you  will  sive  half  the  parage  money,  which,  it  ap- 
pem  from  the  evidencei  he  is  entitled  to,  under  the  circumstances. 

Verdict  for  the  plaintiff — Damagrs;  175/. 
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WikUj  Seijt.,  and  Gamhier,  for  the  plaintiff. 
Spankie  and  Afidretosj  Serjts.,  for  the  defendant 

[Attorneys — BaxendaU  j*  Co.,  and  Davit  ^  J2.] 


First  Sitting  at  Westminster,  m  Easter  Temfiy  1832. 

BEFORE  MR.  JUSTICE  BOSANQXTET. 

*372]  ♦JAMES  V.  CAMPBELL    April  2b. 

If  one  of  two  persons  fighting  unintentionallj  strikes  a  third,  he  is  answerable  in  an  action 
for  an  assault,  and  the  absence  of  intention  can  only  be  urged  in  mitigation  of  dam- 
ages. 

Assault  and  battery.  It  appeared,  that^  at  a  parish  dinner,  the  plaintiff  and 
defendant  (who  it  seemed  were  not  on  good  terms,  in  consequence  of  something 
which  took  place  with  respect  to  a  leet  jury,)  tosether  with  Mr.  Paxton  and 
others  were  present.  Mr.  Paxton  and  the  defendant  quarrelled,  and  had  pro- 
ceeded to  blows,  in  the  course  of  which  the  defendant  struck  the  plaintiff,  and 
gave  him  two  black  eyes,  and  otherwise  injured  him.  Afterwards  Mr.  Paxton 
wrote,  and  the  defendant  was  desired  to  put  his  name  to,  the  following  paper : — 

<<  Frank  Paxton  having  struck  me,  I  returned  the  blow,  but  must,  as  I  have 
been  since  informed,  have  struck  Mr.  James  instead  of  Mr.  Paxton,  for  which  I 
am  sorry." 

The  defendant,  upon  this,  said — '<  I  wont  have  that  in ;  I'm  not  sorry,  I  will 
hunt  the  vagabond  in  all  quarters." 

Bodkiny  for  the  defendant,  in  his  address  to  the  jury,  contended,  that  if  the 
defendant  did  not  intentionally  strike  the  plaintiff,  they  ought  to  find  their  ver- 
dict for  him. 

Mr.  Justice  Bosanquet  (to  the  jury.)  If  you  think,  as  I  apprehend  there 
can  be  no  doubt,  that  the  defendant  struck  the  plaintiff,  the  plaintiff  is  entitled 
to  your  verdict,  whether  it  was  done  intentionally  or  not.  But  the  intention  is 
material  in  considering  the  amount  of  the  damages. 

Verdict  for  the  plaintiff— Damages  lOi. 

*^731       "^Andreioiy  Serjt.,  and ,  for  the  plaintiff. 

-'       Bodkin^  for  the  defendant. 

[Attorneys — AU$n  j*  Co.,  and  Lovell."] 


First  Sitting  at  Westminster  in  Easter  Thrm,  1832, 

BEFORE  MR.  JUSTICE  BOSANQUET. 

WILSON  V.  COLLINS. 

If  a  person  has  a  communication  to  make  to  an  inqnest  for  their  information,  not  on  oath, 
he  is  bound  to  do  it  in  snch  a  way  as  to  satisiy  a  jury,  if  he  is  afterwards  charged  with 
slander,  that  he  was  only  stating  the  fact  for  the  information  of  the  inqnest,  and  that 
he  did  it  in  a  proper  manner. 

Slander.    The  plaintiff  carried  on  business  in  Walbrook,  and  the  defendant 
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was  ward  beadle  of  Walbrook  ward,  and  the  words  complained  of  were  uttered 
in  the  plaintiff's  shop  in  the  presence  of  fourteen  of  the  ward  inquest,  vbom 
the  defandant  was  attending  in  his  official  capacity.  Some  of  them  were  ad- 
dressed to  the  plaintiff,  and  some  to  the  inquest.  Thej  were  heard  by  an  ac- 
quaintance of  the  plaintiff's,  and  other  persons  who  were  passing. 

The  words  were — "The  business  going  on  here  is  a  shameful  one" — "He  has 
been  taken  for  kite-fljing."  "  You  are  no  better  than  a  swindler,  you  are  cos- 
nected  with  roeues  and  vagabonds,  aud  have  taken  this  houae  as  a  receptacle 
for  plunder. — ^I  will  take  care  you  shall  not  remain." 

Andrewsy  Serjt.,  for  the  defendant,  centended,  that  this  was  not  that  utter- 
ance of  wilful  and  malicious  slander,  which  was  necessary  to  maintain  the  action. 
If  the  defendant  did  not  speak  louder  than  was  requisite  to  inform  *the  pM-i 
jury,  it  must  be  considered  as  a  confidential  communication.  >- 

Mr.  Justice  Bosam quet,  in  summing  up,  said — ^It  is  suggested  in  this  ease, 
that,  notwithstanding  the  words  have  been  proved,  the  plaintiff  is  not  entitled 
to  a  verdict,  because  they  were  uttered  under  circumstances  which  suffieieDtly 
justify  the  utterance.  If  a  person  has  to  make  a  communication  to  an  inquest^ 
he  is  bound  to  do  it  in  such  a  manner  as  to  satisfy  a  juiy,  if  he  is  aflervaidii 
charged  with  slander,  that  he  was  only  stating  the  fact  for  the  information  of 
the  inquest  when  assembled,  and  was  doing  it  in  a  proper  manner.  In  the  first 
place,  there  is  very  imperfect  evidence  of  the  assembling  of  the  inquest ;  but  it 
seems  that  some  of  the  conversation  was  addressed  to  the  plaintiff  himself  in 
the  back  part  of  the  premises,  and  in  such  a  tone  as  to  call  the  attention  of  the 
passers-by  to  it.  It  does  not  appear  that  any  of  the  inquest  asked  any  questions 
about  the  matter,  and  the  defendant  had  no  right  to  act  officiously  in  making 
the  communication.  If  you  think  that  the  act  was  not  done  by  him  in  the  dis- 
charge of  his  official  duty,  then  you  will  say  to  what  damages  you  think  the 
plaintiff  is  entitled.  Verdict  for  the  plaintiff — Damages  20/. 

Wildej  Serjt.,  and  Steer,  for  the  plaintiff. 

Andrews,  Serjt.,  and  Comtfn,  for  the  defendant. 

[Attorneys—^.  W.  Smith  and  W.  RiehardMn.} 


*Fir8t  Sitting  in  London  in  Trinity  7ferwi,1832.     [*375 

BEFORE  MB.  JUSTICE  ALDEBSON. 

PLUCKWELL  V.  WILSON,  Bart.    May  31. 

A  person  driTing  a  carriage  is  not  bound  to  keep  on  the  regolar  side  of  the  road ;  bat  if 
he  does  not,  he  must  use  more  care,  and  keep  a  better  look-oat,  to  avoid  concnssioc. 
than  would  be  necessary  if  he  were  on  the  proper  part  of  the  road. 

Action  for  an  injury  done  to  the  plaintiff's  chaise  by  a  carriage  of  the  de- 
fendant's, driven  by  his  servant.  There  was  contradictory  evidence  as  to  the 
cause  of  the  injury,  and  also  as  to  whether  the  defendant's  carriage  was  in  the 
centre,  or  on  its  proper  side,  of  the  road. 

Mr.  Justice  Aldebson  left  it-  to  the  jury  to  say  whether  the  injurj  to  the 
plaintiff's  chaise  was  occasioned  by  negligence  on  the  part  of  the  defendant's 
servant,  without  any  negligence  on  the  part  of  the  plaintiff  himself;  for  that, 
if  the  plaintiff's  negligence  in  any  way  concurred  in  producing  the  injuxji  ^^ 
defendant  would  be  entitled  to  the  verdict.  Also,  they  would  have  to  say,  whe- 
ther it  was  altogether  an  accident;  in  which  case  also  the  defendant  would  be 
entitled  to  the  verdict.    His  Lordship  also  observed,  that  a  person  was  not 
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bound  to  keep  on  the  ordinary  side  of  the  road;  but  that,  if  he  did  not  do  so, 
he  was  bound  to  use  more  care  and  diligence,  and  keep  a  better  look-out,  that  he 
might  avoid  any  concussion,  than  would  be  requisite  if  he  were  to  confine  him- 
self to  his  proper  side  of  the  road. 

Verdict  for  the  plaintiff— Damages,  25/. 

Andrewsy  Seijt.,  and  Thestger,  for  the  plaintiff. 

Scriveny  Seijt,  and  Ryland^  for  the  defendant. 

[AttorneTS^TTOfo  and  Liddon,} 

Se«  the  cases  of  Wakeman  v,  Robinsoni  8  J.  B.  Moore,  63,  and  1  Bing.  213 ;  Chaplin  v. 
Hawes  and  others,  YoL  3  of  these  Reports,  p.  654 ;  and  Lack  v,  Seward,  Yol.  4,  p.  106. 


*376]       *SUHng  in  London,  after  Irmity  Ikrtn,  1832. 

BDFOBE  LORB  OHIBF  JX7STICE  TINDAL. 

PUOn  V.  HOOKHAM.    June  19. 

If  an  insolvent  debtor  knows,  at  the  time  of  filing  his  sehednle,  that  a  bill  of  exchange 
had  been  indorsed  to  a  particular  person  some  time  before,  he  is  bound  to  give  notice  to 
that  person,  although  he  cannot  tell  whether  he  continues  to  be  holder  at  the  time  of 
filing  the  schedule. 

Assumpsit  by  the  plaintiff,  as  holder  of  a  bill  of  exchange,  drawn  by  one 
Kedse,  on,  and  accepted  by,  the  defendant,  and  made  payable  to  the  order  of 
the  drawer.  There  was  no  plea  of  the  general  issue,  but  only  a  plea  of  a  dis- 
charge, under  the  Insolvent  Debtors'  Act,  on  which  issue  was  taken. 

The  bill  was  inserted  in  the  defendant's  schedule  as  held  by  the  drawer  him- 
self. No  evidence  was  given  by  the  defendant  (who  began,  as  the  affirmative  of 
the  issue  was  on  him)  to  show  under  the  46th  section  of  the  Insolvent  Debtors' 
Act,(a)  that  the  plaintiff  was  not  known  to  the  defendant,  as  the  holder  of  the 
bill,  at  the  time  when  he  made  out  his  schedule.  But  on  the  part  of  the  plain- 
tiff, it  was  proved,  that  on  the  arrest  of  a  person  for  whom  the  defendant  pro- 
posed to  become  bail,  a  conversation  took  place,  in  the  presence  of  the  defendant, 
in  course  of  which  Push's  name  was  several  times  mentioned  as  the  holder  of 
the  bill  in  question.  This  was  at  a  time  when  the  bill  had  several  months  to 
ran,  and  some  time  before  the  filing  of  the  schedule. 

BampaSf  Seijt.,  for  the  plaintiff,  submitted  that,  as  the  defendant  once  knew 

the  fact,  he  ought  not  to  have  neglected  to  insert  it  at  the  proper  time.     He 

*^771    <^<)°^i^<^^^y  *al8o,  that  the  defendant  was  bound  to  give  some  evidence 

-I   to  show  that  he  was  not  aware  of  the  plaintiff's  being  the  holder  of  the 

bill  at  the  time  when  he  made  out  his  schedule. 

TiNDAL,  C.  J.,  said  he  would  reserve  the  point  as  to  whether  the  defendant 
was  boond  to  give  affirmative  evidence ;  but  added,  that,  in  his  opinion,  if  it 
was  proved  that  he  knew  at  one  time  that  the  plaintiff  was  the  holder  of  the 
bill,  he  ought  to  have  inserted  his  name  in  the  schedule. 

Andrews,  Seijt.,  for  the  defendant.  Although  the  bill  was  once  in  Push's 
bands,  yet  it  had  some  months  to  run,  and  there  was  no  knowing  into  whose 
bands  it  might  get  before  it  came  to  maturity.     I  submit  that  it  could  not  be 

(a)  7  Geo.  4,  c.  57 ;  that  section  declares,  inter  alia,  that  a  prisoner  shall  be  discharged, 
as  to  the  debts  of  creditors  named  in  the  schedule,  and  as  to  the  claims  of  all  other  per- 
sons not  ktunon  to  such  prisoner  at  the  time  of  acyudication,  who  may  be  indaneetf  or 
hfildertfor  value  o/any  ntgoUohlU  ucurUy  set  forth  in  his  schedule. 
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the  intention  of  the  legislature  that  a  man  in  prison  should  be  obliged  to  nuke 
inquiries  after  a  bill.  The  only  object  was  to  procure  an  insertion  of  the  name 
of  the  person  who  was  the  creditor  at  the  time  of  filing  the  schedule.  The 
40th  section  requires,  that  the  prisoner  shall  give  a  list  of  such  creditors  as 
were  within  his  Knowledge  at  the  time  he  filed  his  petition.^a)  But  the  46th 
section  seems  to  provide  expressly  for  this  very  case,  as  the  bill  may  have  passed 
through  many  hands  after  the  time  when  it  was  known  to  be  in  the  hands 
of  the  plaintiff.     There  is  no  fraud  in  this  case  on  the  part  of  the  defendant 

TiNDAL,  C.  J.,  (to  the  jury.)  The  only  question  for  you  is,  whether  the 
defendant  has  given  that  notice  which,  by  the  Insolvent  Debtors'  Act,  he  was 
required  to  give  ?  It  seems  to  me  that  the  whole  scheme  of  the  InsoIveDt 
*I>ebtor8'  Act  is,  that  notice  should  be  given  to  the  parties,  and  the  pn-s 
world,  of  the  names  of  the  creditors,  and  the  amounts  of  the  debts.  ^  '^ 
But  there  are  cases  of  outstanding  securities,  as  to  which  a  party  may  not  knov 
in  whose  hands  thev  are.  The  46th  section  says,  "  shall  be  discharged  as  to 
the  claims  of  all  other  persons  not  known  to  such  prisoner,"  &c.  The  quesdon 
is,  whether  the  defendant  knew  at  the  time  that  Pugh  was  an  indorsee  of  the 
bill  ?    If  he  did,  then  ho  was  bound  to  give  notice  to  him. 

Andrews f  Serjt.^  submitted,  that  the  46th  section  must  be  referable  to  the 
holder  at  the  time  when  the  schedule  was  filed. 

TiNDAL,  C.  J.  On  the  construction  of  that  section,  I  think,  that,  if  a  man 
knows,  at  the  time  of  filing  his  schedule,  that  a  bill  has  been  indorsed  to  a 
particular  person,  he  is  bound  to  give  notice  to  that  person,  although  he  cannot 
tell  whether  he  continues  to  be  the  holder  at  the  time  of  the  filing  of  the 
schedule.    This  appears  to  me  to  be  the  proper  construction  of  the  act 

Verdict  for  the  pUuntiff. 

BompcLS,  Serjt.,  and  Manning,  for  the  plaintiff. 

Andrews,  Serjt.^  and  Hutchinson,  for  the  defendant. 

[Attorneys — Dover  j*  Z.,  and  WaUt.l 

See  the  case  of  Nias  o.  Nicholson,  Vol.  2  of  these  Reports,  p.  120,  and  the  cases  there 
referred  to. 


Adjourned  SUtinga  at  Westminster  after  Trinity  Termj  1832. 

BSFOBB  LORD  CHIEF  JUSTICE  TINDAL. 


♦BENNETT  v.  ROBINS.    June  20.  [•STO 

A  receiTer,  appointed  by  the  Court  of  Chancery,  has  a  right  to  distrain  for  rent,  withoat 
any  special  authority  from  the  Court  for  that  purpose. 

Bepleyin. — ^The  defendant  made  cognizance,  as  the  bailiff  of  a  peison 
named  Broom,  who  was  a  receiver  appointed  by  the  Court  of  Chancery. 

Bompas,  Serjt.,  for  the  defendant,  objected  that,  without  special  autkority 
from  the  Court  of  Chancery,  a  receiver  had  no  right  to  distrain  for  rent. 

Wilde,  Seijt.     There  is  a  case  in  Atkins  which  decides  that  he  may.(6) 

(a)  The  words  are— "  a  fall  and  true  description  of  all  debts  due,  or  growing  due,  from 
such  prisoner,  at  the  time  of  filing  such  petition ;  and  of  all  and  every  person  and  penon^ 
to  whom  such  prisoner  shall  be  indebted}  or  who  to  his  or  her  knowledge  or  belief  shi^l 
claim  to  be  his  or  her  creditors/' 

(6)  Pitt  V.  Snowden,  3  Atk.  750.  In  that  case  Lord  Hardwicke  said,  that  receiren 
hare  a  power,  where  they  see  it  necessary,  to  distrain  for  rent,  and  need  not  apply  fint 
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TiNDAiii  C.  J.  I  think  there  is  no  foundation  for  this  objection.  I  think 
tHat  a  receiver,  appointed  by  the  Court  of  Chancery,  must  be  considered,  in 
point  of  hiw,  as  having  a  right  of  distress ;  otherwise  the  right  to  receive  would 
*^801  ^  *  perfect  mockery;  for,  when  the  Court  was  not  *8itting,  and  no  order 
•■  could  be  made,  a  tenant  miffht  remove  his  goods,  and  the  rent  could  not 
be  recovered.  And,  if  this  be  so,  then  the  allegation  on  this  record  is,  that  the 
rent  was  due  to  Broom,  which  is  admitted,  and  he,  being  the  receiver,  and 
having  the  right  to  appoint  a  bailiff  to  distrain,  has  appointed  the  defendant 
liobins  to  recover  the  rent  for  him.     I  think,  therefore,  the  plea  is  made  oat. 

Verdict  for  the  defendant. 

JSompas^  Serjt.,  and  Tomltnson,  for  the  plaintiff. 

WUde,  Serjt.^  and  Blackhumj  for  the  defendant. 

[Attorneys — Barmer  and  Patten  ^  Son."} 


Adjcurned  Sittingsj  in  Londorij  after  Trinity  Tei^i^  1832. 

BEFORE  MR.   JUSTICE  GASELEE, 

(  YTho  taifw  the  Lard  Chief  Justice.) 


COLEPEPPER  V.  GOOD.    June  30. 

If  a  carrier  directs  goods  to  be  sent  to  a  particnlar  booking  office,  he  is  answerable  for  the 

negligence  of  the  booking  office  keeper. 
In  an  action  against  the  carrier,  the  person  at  the  booking  office  who  deliyered  the  goods 

to  the  carrier,  is  a  competent  witness  to  prove  the  state  in  which  they  were  deli- 

Tered. 

Action  to  recover  damages  for  the  loss  of  a  chest,  containing  clothes,  &c., 
and  a  hammock  which  was  fastened  ontside.  The  plaintiff  was  second  mate  of 
the  Sir  Charles  Forhes,  East  Indiaman,  and  on  his  arrival  in  London,  his  sea- 
chest  was  taken  from  the  custom-house  to  the  White  Hart  public-house,  Tower- 
street,  and  booked  there.  There  was  a  direction  on  a  card  fastened  securely  to 
the  chest  with  a  piece  of  string.  It  was,  ^'  Mr.  F.  Colepepper,  Bromley  Uall 
*^ftn  C^***^g^>  Bromley,  near  Bow."  The  plaintiff's  *father,  who  proved 
^  these  facts,  stated  that  the  chest  never  arrived.  The  person  at  the 
booking  office  was  called  to  shew  that  he  had  delivered  the  chest  to  the 
carrier. 

BompaSy  Seijt.,  for  the  defendant,  objected  that  the  witness  was  interested, 
and  could  not  be  examined  without  a  release.  The  verdict  would  be  evidence 
against  him,  if  the  loss  was  occasioned  by  his  negligence  and  not  that  of  the 
defendant. 

Wilde,  Serjt.  He  is  a  witness  of  necessity.  It  is  similar  to  the  case  of  clerks 
receiving  money  for  their  employers,  and  sub-agents,  who  are  always  admitted 
without  a  release.     He  is  the  defendant's  agent. 

Gaselee,  J.     I  think  he  is  a  good  witness. 

The  witness  then  proved  the  delivery  of  the  chest  to  the  defendant's  mau ; 

to  the  Court  of  Chancery  for  a  particular  order  for  that  purpose;  and  that  he  bad  often 
wondered  at  their  doing  it,  as  it  gave  the  tenant  an  opportunity  of  conyeying  his  goods 
off  the  premises  in  the  mean  time;  for  the  Court  never  makes  an  immediate  order  for  a 
distress,  but  allows,  on  such  applications,  a  future  day  for  the  tenant  to  pay.  His  Lord- 
ship added,  that,  if  there  should  be  any  doubt  who  had  a  legal  right  to  the  rent,  then  the 
receiTer,  as  he  must  distrain  in  the  name  of  the  person  who  has  that  right,  would,  very 
properly,  make  an  application  to  the  Court  for  an  order. 
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and  it  was  also  proved  that  the  defendant  had  said  he  was  very  aony  for  the 
loss ;  that  he  was  with  his  man  in  the  cart  at  the  time ;  and  that  he  had  deli- 
vered the  chest  at  the  Three  Mackerel,  in  the  Mile-end  Road.  It  appeared  that 
at  the  booking-office  parcels  were  received  to  go  by  various  cairierB,  and  they 
were  all  entered  in  one  book. 

BompoBf  Serjt.y  for  the  defendant,  contended  that  the  booking-office  keeper, 
taking  m  goods  for  a  variety  of  places,  and  keeping  bnt  one  book  for  all,  wsi 
tiot  the  servant  of  the  carrier ;  and  the  carrier  was  not  answerable  for  any  neg- 
ligence occurring  at  the  booking  office.  But  if  he  delivered  the  goods  aocording 
to  the  direction,  he  did  all  that  the  law  required  of  him. 

He  called,  on  the  part  of  the  defendant,  the  man  that  was  with  the  cut; 
who  stated  that  he  had  been  the  ^servant  of  the  defendant  for  seven  r^^i^ 
years,  during  which  time  the  cart  had  been  in  the  habit  of  calling  daily  >• 
at  the  booking  office;  that  he  took  up  the  chest  there,  and  put  it  on  what  is 
called  the  tail  ladder  of  the  cart ;  that  he  looked  at  the  direction  and  read  it 
It  was,  "  Mr.  Chaplin,  to  be  left  at  the  Three  Mackerel,  Mile-end  Bead,  till  call- 
ed for;"  that  he  took  it  off  and  put  it  in  his  pocket,  for  fear  it  should  be  torn 
off,  as  the  chest  was  on  the  outside  of  the  cart;  that  he  delivered  the  chest  at 
the  Three  Mackerel  to  the  landlord,  with  the  direction,  and  had  never  seen  or 
heard  of  it  since.  On  his  cross-examination,  he  admitted  that  be  had  been 
charffed  with  stealing  it,  and  had  been  tried  for  it,  but  was  acquitted. 

The  kndlord  of  the  Three  Mackerel  proved,  that,  before  the  arrival  of  the 
cart,  two  men  came  into  the  house  and  called  for  a  pint  of  porter ;  one  of  them, 
pointing  to  the  other,  said,  "  My  brother  is  just  come  from  sea,  and  there  is  a 
chest  and  hammock  left  at  the  White  Hart,  in  Tower-street,  to  be  brought  here, 
directed  in  the  name  of  Chaplin."  They  gave  the  landlord  half-a-crown  to  pay 
the  carriage,  and  said  they  should  be  much  obliged  to  him  if  he  would  t&ke  in 
the  chest  when  it  came,  and  they  would  call  for  it.  He  accordingly  received  it 
with  the  direction  from  the  defendant's  man.  The  direction  he  received,  wis 
'<  Mr.  Chaplin,  to  be  left  at  the  Three  Mackerel,  Mile-end  Eoad,  till  called 
for." 

The  person  from  the  booking  office  was  called  up,  and,  in  answer  to  a  qaes- 
tion  from  the  jury,  swore  distinctly  that  he  told  the  carrier's  man  that  there 
was  a  chest  for  Mr.  Colepepper,  at  Bromley  Hall  Cottages. 

On  the  part  of  the  defendant,  the  case  of  Dover  v.  Mills,  ante,  p.  175,  was 
referred  to  as  an  authority  to  shew  that  the  booking-office  keeper  was  answer- 
able for  negligence  occurring  while  the  goods  were  in  his  custody;  and  moo 
^therefore  that  he  could  not  be  considered  as  the  agent  or  servant  of  the  *■ 
carrier. 

Wikle,  Serjt.,  for  the  plaintiff.  There  is  no  doubt  that  the  booking-office 
keeper  is,  in  law,  the  agent  of  the  carrier;  and  where  the  carrier  (as  in  this 
cu8c)  has  been  in  the  habit  of  usins  the  same  house  for  several  years,  it  must 
be  taken  that  in  fact  he  was  so.  The  public  would  be  in  a  very  bad  sitnatios 
if  a  contrary  doctrine  was  maintained.  The  booking  office  is  the  warehouse  of 
the  carrier,  as  he  appoints  things  to  be  taken  in  there. 

Gaselee,  J.  (in  summing  up),  said — There  are  two  questions,  in  my  opin- 
ion, in  this  case  for  your  consideration.  The  first  question  is,  whether  the 
booking  office  keeper  was  or  was  not  the  asent  or  servant  of  the  defendant;  for, 
if  he  was,  then  the  defendant  will  be  liable  to  answer  for  his  negligence :  bat, 
if  he  was  not,  there  might  be  some  question  as  to  whether  he  is  or  is  not  liable 
in  point  of  law.  But,  whether  be  was  the  agent  or  not,  there  is  another  and 
most  material  question,  viz.  whether  the  direction  was  altered  before  the  goods 
were  delivered  to  the  carrier's  man,  or  not.  On  the  first  question,  as  to  the 
agency,  it  is  important  to  consider  that  neither  party  has  produced  any  card  of 
the  carrier's.  It  is  not  possible  to  say,  whether  the  plaintiff  could  easily  pro- 
duce the  defendant's  card  or  not;  but  it  is  clear  that  the  defendant  could  easily 
have  produced  his  own  card :  but  it  seems  that  the  defendant's  cart  has  been  in  the 
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h&bit  of  calling  for  goods  at  the  house  in  question.  If  a  carrier  has  directed 
goods  to  be  sent  to  a  particular  place^  I  think  that  the  party  sending  them  has, 
in  point  of  law,  a  remedy  against  him  for  any  misconduct  on  the  part  of  the 
hooking  office  keeper.  And  it  will  be  for  you  to  say,  whether  in  this  case  the 
course  of  conduct  of  the  carrier,  callinff  from  day  to  day  for  seven  years,  does 
or  does  not  satisfy  your  minds,  that  the  booking  office  keeper  was  his  asent.  If 
*HM1  ^^^  "Hhink  it  does  satisfy  your  minds,  then  there  is  an  end  of  wis  case. 
•^  so  far  as  the  verdict  is  concerned.  With  respect  to  the  case  cited,  I 
agree,  that  where  a  booking  office  keeper  has  misconducted  himself,  the  party 
injured  may  maintain  an  action  against  him;  but  it  does  not  follow  that  he  may 
not  also  maintain  an  action  against  the  carrier. 

The  jury  said,  that  they  thought  the  booking  office  keeper  was  the  agent  of 
the  defendant ;  and  also  that  the  direction  was  right  when  the  chest  was  deli« 
▼ered  to  the  carrier,  and  found  a — 

Verdict  for  the  plaintiff. — ^Damages,  £89. 

TFiZtie,  Seijt,  and  CotHngham^  for  the  pUintiff. 

BampoBj  Seijt.,  and  Payne^  for  the  defendant 

[Attorneys — Badddtyt  and  Harmer.l 

See,  in  addition  to  the  case  cited,  those  of  Newborn  v.  Just,  Vol.  2  of  these  Reports, 
p.  76 ;  Upston  o.  Slark,  Id.  p.  598 ;  and  Bntler  v.  Basing,  Id.  p.  613.  See  also  the  stat. 
1 1  Geo.  4  k  1  Will.  4,  c.  68,  s.  6,  set  forth  ante,  p.  246. 
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ELTON  V.  LARKINS.    July  12. 

In  a  question  of  marine  insurance,  a  material  concealment  is 'a  concealment  of  facts 
which,  if  communicated  to  the  underwriter,  would  induce  him  either  to  refuse  the 
insurance  altogether,  or  not  to  effect  it  except  at  a  larger  premium  than  the  ordinaiy 
premium ;  and  a  letter  containing  facts,  which,  if  communicated,  would  lead  to  inquirj, 
which  would  produce  important  information,  ought  to  be  shewn  by  the  assured  to  the 
underwriter. 

A  party  is  not  bound,  at  the  time  of  effecting  a  policy,  to  communicate  the  time  of  sail- 
ing of  the  ship,  unless  at  that  time  it  is  a  missing  ship ;  neither  is  he  bound  to  com- 
municate any  knowledge  he  may  have  of  the  time  of  sailing  of  another  vessel  from 
the  same  place,  either  before  or  at  the  same  time  as  his  own,  unless  he  knows  of 
something  particular  having  happened  to  such  other  vessel,  which  might  affect  the 
insurance  of  his  own. 

A  witness  cannot  be  called  to  contradict  another  who  denies  having  made  a  particular 
statement,  if  such  statement  was  not  of  a  fact,  but  only  of  a  matter  of  opinion ;  as  such 
statement  of  opinion  does  not  come  within  the  rule  which  confines  contradictions  to 
matters  directly  connected  with  the  issue  in  the  cause. 

Written  admissions  made  for  the  purpose  of  a  former  trial  may  be  used  on  a  new  trial.  If 
the  party  who  made  them  wishes  to  withdraw  them,  he  should  take  out  a  summons 
before  a  Judge,  in  order  to  obtain  his  permission. 

Where  material  facts  are  known  to  the  assured  at  the  time  of  effecting  a  policy,  he  is 
bound  to  communicate  them ;  and  the  circumstance  of  their  being  contained  in  what 
are  called  Lloyd's  Lists,  which  the  underwriter  has  the  power  of  inspecting,  will  not 
dispense  with  the  necessity  of  such  communication. 

Assumpsit  on  a  policy  of  insurance  on  the  ship  Fanny.  This  was  a  new 
trial  on  the  case  reported,  ante,  p.  86.  The  main  question  on  hoth  occasions 
was,  whether  or  no  there  had  been  a  concealment,  at  the  time  of  effecting  the 
insurance,  of  material  facts  in  the  knowledge  of  the  assured.  This  depended 
upon  whether  the  Fanny  at  the  time  was  a  missing  ship,  (a) 

(a)  The  rule  for  a  new  trial  was  made  absolute,  on  the  ground  that  it  was  uncertain 
whether  the  jury  fbunded  their  verdict  upon  an  opinion  that  the  facts  withheld  were 
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On  the  part  of  the  plaindff,  in  addition  to  similar  evidence  as  on  the  last  trial, 
ten  witnesses  acquainted  with  the  trade  with  Cadiz  stated  that  they  should  not 
have  considered  the  Fanny,  under  the  circumstances,  as  a  missing  ^hip  r^aa 
on  the  29th  of  December,  1828|  when  the  insurance  was  effects;  be-  ^ 
cause  the  wind  was  so  variable,  that  a  vessel  starting  early  might  cet  driTen  out 
of  its  course,  and  not  get  in  again  for  some  time,  while  a  vessel  that  sailed  late 
might  pursue  its  course  direct,  and  so  arrive  in  England  first. 

To  prove  some  of  the  facts  of  the  plaintifif 's  case,  certain  written  admisBioos, 
which  had  been  made  for  the  purposes  of  the  former  trial,  were  tendered  in  evi- 
dence, and  objected  to  on  the  part  of  the  defendant. 

TiNDAL,  C.  J.  If  a  defendant  desires  that  admissions  made  on  a  former 
should  not  be  used  on  a  new  trial,  he  should  take  out  a  summons  before  a  Judge 
to  obtain  permission  to  withdraw  them ;  for  the  former  trial  is  deemed  u  no 
trial,  and  the  new  trial,  being  of  the  same  cause,  is  therefore,  unless  such  cooise 
is  pursued,  subject  to  the  same  admissions. 

Spankie,  Serjt.,  for  the  defendant.  An  underwriter  making  a  contnu^t,  is 
entitled  especially  in  cases  where  the  voyage  is  uncertain,  to  have  all  the  infor 
mation  which  the  party  making  the  insurance  is  in  possession  of  at  the  time, 
and  it  is  not  necessary  for  him  to  ask  questions  in  order  to  obtain  it.  The 
question  is,  whether  the  facts  in  the  knowledge  of  the  phuntiff,  from  the  letter 
he  received  from  his  captain,  would,  if  communicated,  have  prevented  the  de- 
fendant, or  any  other  underwriter,  from  insuring  at  the  rate  in  question.  If 
the  letter  had  been  communicated,  attention  would  have  been  directed  to  the 
Traveller,  about  which  accounts  had  been  received  at  Lloyd's — ^its  communica- 
tion would  have  given  rise  to  inquiry.  The  underwriter  would  not  then  hare 
speculated  on  bare  probabilities.  It  does  not  follow  that  he  would  have  declined 
the  insurance,  but  he  would  have  required  a  larger  premium.  Thid  shews  that 
the  contents  of  the  letter  were  material.  The  &ct  also,  that  the  plaintiff  kept 
the  letter  in  his  pocket  for  twenty  days,  shews  that  he  was  Endeavour-  ^^m^^ 
ing  to  bear  his  own  insurance,  and  only  sought  to  set  a  policy  effected  ^ 
when  he  began  to  think  that  there  was  danger.  He  had  no  right  after  this  to  treat 
it  as  a  common  case  of  ordinary  risk.  The  case  of  Bridges  v.  Hunter,  1  Man. 
&  Selw.  15,  shews  what  was  considered  material.  In  that  case  the  policy  was 
effected  on  the  12th  of  November,  and  two  letters  received  on  the  31st  of  Octo- 
ber were  not  communicated :  one  of  them  was  dated  the  11th  of  October,  and 
contained  the  words,  "  who  pretends  to  sail  after  to-morrow ;"  the  other  was 
dated  the  18th,  and  inclosed  the  bills  of  lading,  which  contained  the  words, 
**  with  convoy."  Lord  EUenborough  told  the  jury,  "  that  the  question  was, 
whether  a  disclosure  of  these  letters  would  probably  have  varied  the  judgment 
of  the  underwriter  so  as  to  have  induced  him  either  to  decline  subscribing  the 
policy  or  to  demand  a  higher  premium."  The  jury  found  for  the  pkintiffd, 
but  a  new  trial  was  granted,  and  Lord  EUenborough,  in  his  judgment  on  the 
motion,  said  that  if  the  letter  of  the  13th  had  been  communicated,  the  defend- 
ant would  have  learned  that  the  ship  was  to  sail  with  convoy,  and  '^  he  might 
then  have  referred  to  the  convoy  list  at  Lloyd's,  and  would  have  there  found 
that  the  convoy  had  arrived  without  her."  And  so  in  this  case,  I  contend, 
that,  if  the  letter  in  question  had  been  communicated,  the  defendant  would  have 
referred  to  Lloyd's,  and  would  there  have  discovered  material  and  important  in- 
formation.    Kirby  v,  Smith(a)  and  Richards  v.  Murdock,  10  Bam.  4  Cress. 

not  material,  or  upon  an  opinion  that  they  were  material^  but  that  the  defendant  migbt 
haye  discovered  them  himself  by  examining  the  books  at  Lloyd's,  and,  therefore,  the  codi- 
manication  of  them  was  unnecessary.  The  Court  said,  that  they  would  not  bsTC  dis- 
turbed the  verdict  could  they  have  been  sure  that  it  was  founded  upon  the  first  gronnd, 
but  were  dissatisfied  with  it  if  it  proceeded  upon  the  second.  See  1  Moore  t  Scott,  323, 
reported  also  in  8  Bing.  198. 

(a)  I  Bam.  k  Ad.  672.  That  case  decides,  that,  where  a  ship  had  sailed  from  Elsinenr 
on  her  voyage  home  nx  hourt  before  the  owner,  who  followed  in  another  vessel  on  the 
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540y  are  also  cases  in  point,  as  tending  to  show  that  circumstances  are  material 
^*^881  ^^^^'  ^^  commonioatedy  woold  lead  to  inquiry.  It  is  said,  on  the  *other 
-'  side  (in  addition  to  the  evidence  of  the  ship's  not  being  considered  out 
of  time),  that  the  defendant  might  have  looked  at  Lloyd's  lists.  But  the  un- 
derwriters only  look  at  Lloyd's  books,  and  the  lists  are  merely  the  raw  materials 
from  which  the  books  are  made  up.  An  underwriter  could  not  carry  on  his 
business  if  he  were  bound  to  look  at  the  lists  for  ships,  without  any  clue  being 
famished  him  as  to  a  particular  ship.  I  submit  that  an  underwriter  is  not 
bound  to  look  at  Lloyd's  for  information  which  the  party  making  the  insurance 
Is  in  a  situation  to  communicate.  It  would  lead  to  the  foulest  fin&uds  if  it  were 
otherwise. 

On  the  part  of  the  defendant  in  addition  to  the  evidence  of  the  broker,  and 
the  entries  in  the  books  at  Lloyd'8,(a)  it  was  proved  that  the  wind  was  favour- 
able from  the  21st  of  November  to  the  23rd  of  December. 

Witnesses  were  also  called  with  reference  to  the  materiality  of  the  letter,  and 
the  practice  at  Lloyd's  with  reference  to  the  books  and  lists. 

The  first  was  named  Secretan,  he  said^^'  There  is  a  book  at  Lloyd's  contain- 
ing an  account  of  accidents,  arrivals,  &c.,  and  there  are  also  lists  containing 
other  information.  I  should  not  search  the  lists  for  ships  in  which  I  was  not 
interested.  When  you  have  a  ship  it  is  usual  to  consult  the  lists,  but  not  other- 
wise.'' 

SpankUy  Serjt.,  read  to  him  the  letter  from  the  captain  of  the  Fanny  to  the 
plaintiff,(6)  and  asked  him,  whether,  if  an  insurance  had  been  offered  him  on 
the  29th  of  December,  he  should  have  considered  the  letter  material  to  be  com- 
*3891  ™^^^<**^  **^  *^**  *^™®-  He  ^replied — ^^  If  I  knew  that  the  Traveller 
-'  had  been  towed  into  Kinsale  on  the  15  th,  I  would  not  have  written  the 
policy  at  all.  If  I  had  known  that  the  letter  had  been  received  on  the  9th  of 
December,  I  should  have  thought  on  that  ground  it  was  material  to  be  com- 
municated on  the  29th.  After  a  communication  kept  back  for  twenty  days  I 
would  not  have  done  the  insurance  at  alL" 

Another  witness,  named  Brown,  a  director  of  the  Royal  Exchange  Assurance 
Company,  said  that  he  was  in  the  habit  of  frequenting  Lloyd's  daily ;  that  he 
considered  the  letter  material ;  that,  if  he  had  been  told  that  the  Traveller  was 
in  distress,  he  would  not,  on  the  29th,  have  written  the  Fanny  at  80«. ;  and 
that,  after  the  concealment  of  the  letter  he  would  not  have  taken  the  risk  at  any 
premium.  He  added — ''  It  is  not  usual  to  examine  Lloyd's  books  unless  some 
fact  is  brought  to  the  underwriter's  notice  which  makes  it  material  that  he 
should  examine  them."  On  his  cross-examination  he  said — <<  If  the  letter  had 
been  shewn  me  on  the  10th,  and  not  kept  back,  the  circumstance  of  the  Travel- 
ler having  tailed  on  the  same  day  being  in  the  letter,  would  not  have  induced 
me  to  make  any  search  about  it.  If  the  towing  into  Kinsale  had  been  mentioned 
in  the  letter,  I  should  have  inquired  further.'^ 

Another  witness  named  EUice,  said — '<  It  is  only  the  practice  to  refer  to  the 
lists  if  there  is  any  thing  peculiar.  If  nothing  was  said  about  the  time  of  sail- 
ing, I  should  ask  an  ordinary  premium,  on  the  supposition  that  nothing  was 
known  about  it ;  but,  if  I  had  been  told  what  the  time  of  sailing  was,  I  would 
not  have  taken  it." 
Another  witness,  named  Bobinson,  a  merchant  and  underwriter,  said — <^  I 


same  day,  and,  haring  met  with  rough  weather  on  his  passage,  arriyed  first,  and  then 
caused  an  insarance  to  be  effected  on  his  own  ship,  these  circumstances  were  material  to 
be  communicated  to  the  underwriter ;  and  that  it  was  not  sufficient  to  state  merely  that 
the  ship  insured  was  ^^  aU  well  at  Elnneur"  on  the  day  of  her  sailing. 

id)  See  ante,  p.  86,  in  the  report  of  the  former  trial. 
b)  The  material  part  of  the  letter  was,  "  I  have  now  to  inform  you,  that  the  last  boat 

from k  Son  is  now  alongside,  which  completes  the  cargo;  and  I  am  in  great 

hopes  to  sail  from  here  to-morrow,  or  Sunday  morning,  the  23d.  One  vessel  sails  to- 
morrow direct  for  London,  the  schooner  Traveller,  having  been  detained  thirty  days." 
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think  the  letter  should  have  been  oommunicated,  from  the  circnmstance  of  its 
beinff  received  so  long  before  the  insurance.  If  it  had  not  been  kept  back  I 
should  hardly  think  it  was  material.  Most  probably  I  should  not  have  effected 
the  insurance,  I  should  have  said  the  party  has  been  running  his  own  inaunDce, 
and  should,  *at  all  events,  have  asked  some  explanation.  I  should  have  r^AQ^ 
asked  what  had  become  of  the  Traveller."  I  ^^ 

Mr.  Willis,  who  was  at  the  time  foreman  of  the  Special  Jury  in  a  cause  in 
the  King's  Bench,  was  allowed  by  Lord  Tenterdcn,  G.  J.,  to  leave  the  juiy  box, 
and  come  into  the  Common  Pleas  to  be  examined.  He  said — *^  If  attention  ]s 
directed  to  the  lists,  it  is  usual  to  make  inquiry,  otherwise  not.  Some  do,  bj 
way  of  curiosity.  K  a  letter  had  been  received  on  the  9th,  it  would,  if  I  knew 
it  on  the  29th,  have  influenced  me.  I  undoubtedly  think  the  letter  in  qnestios 
was  material.  It  is  my  practice,  in  an  extensive  connection  as  broker,  to  eon- 
municate  all  information  as  to  the  time  of  sailing." 

The  broker,  who  swore  that  he  had  not  told  the  defendant  the  time  of  sailing 
of  the  Fanny,  had  been  asked  whether  he  had  not  said,  some  time  afler  the 
policy  was  effected,  that  the  underwriters  had  not  a  leg  to  stand  on.  He  denied 
it,  and — 

Wtlde,  Seijt.,  proposed  to  call  a  witness  to  prove  that  he  had  so  said. 

Spankie^  Seijt.,  objected.     This  is  to  a  collateral  matter. 

WUdey  Serjt.  It  is  direct  to  the  issue.  The  broker  s  declarations,  as  to  his 
opinion  of  the  claim  of  the  underwriters,  may  be  important  to  shew  what  ftcts 
he  oommunicated  or  kept  back  from  them,  that  being  the  real  question  in  the 
cause. 

Spankie,  Seijt.  The  inquiry  touching  what  the  broker  said  at  a  time  long 
after  the  risk,  cannot  be  material  to  the  issue.  The  broker's  answer  must  be 
taken,  and  he  cannot  be  contradicted. 

TiNDAL,  C.  J.     It  seems  to  me  hardly  to  come  within  the  rule  relating  to  a 
mattor  directly  connected  with  the  tissue.     If  there  had  been  any  con-  p^gi 
tradiction  of  the  broker's  assertion  of  a  matter  of  fact,  as  to  whether  he  *- 
had  or  had  not  made  the  communicatioh,  it  might  have  been  received.    But  this 
is  only  a  contradiction  on  a  matter  of  judgment,  and  I  think  it  is  not  receivable. 

Wilde,  Serjt.,  in  reply.  Lord  Mansfield's  objection  to  the  evidence  c^  under- 
writers as  to  materiality,  viz.  that  it  is  matter  of  judgment  founded  upon  the 
same  facts  upon  which  the  Judge  and  jury  are  to  give  their  judgment,  still  ex- 
ists, though  the  evidence  has  somehow  or  other  crept  in,  and  is  now  allowed  to 
be  received.  The  assured  is  not  bound  to  communicate  the  time  of  sailing  of 
the  ship,  unless  it  is  what  is  technically  called  out  of  time,  that  is,  beyond  the 
period  during  which  the  voyage  is  performed,  not  taking  any  extraordinary  voj- 
age.  Nor  is  he  bound  to  communicate  any  thing  not  connected  with  the  sabject- 
matter  of  the  insurance.  The  plaintiff  would  r^  of  the  Traveller  as  he  woald 
of  Noah's  Ark.  And  he  knew  nothing  at  all  about  the  William.  The  rule  as 
to  a  missing  ship  is  not  taken  firom  the  average  length  of  the  voyage,  but  a  miss- 
ing ship  is  one  not  heard  of  after  the  longest  ordinary  safe  time  in  which  the 
voyage  is  performed.  The  plaintiff's  witnesses  all  deny,  that,  under  the  cir- 
cumstances, the  Fanny  could  be  considered  a  missing  ship.  Increase  of  risk  and 
increase  of  premium  would  not  be  considered  or  requi^d,  unless  the  ship  wu 
out  of  time.  Bridges  v.  Hunter  shews  that  the  time  of  sailing  is  not  material, 
unless  the  ship  was  a  missing  ship.  As  to  the  other  cases  dt^,  the  one  vhere 
a  letter  was  kept  back  was  a  case  of  deliberate  waiting  on  a  previous  arrange- 
ment And  in  the  other,  the  words  were,  "  all  safe  at  Elsineur  on  ^e  26th," 
when  in  (act  the  ship  left  before,  and  the  assured  must  have  known  something 
about  her.  It  is  clear  that  the  broker  knew  the  time  of  sailing :  did  he  or  did 
he  not  conceal  it  from  the  underwriter?  Why  should  he  not  communicate  it! 
*It  is  very  hard  if  underwriters  are  to  object  without  md[ing  inquiries.  r«Qi) 
We  cannot  suppose  that  they  would  not  make  them,  and,  therefore,  may  '- 
assume  that  the  facts  were  oommunicated.     The  circumstance  of  the  fiicts  being 
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contained  in  Lloyd's  lists  rebuts  all  idea  of  an  intention  to  conceal.  The  ques- 
tion is,  whether  a  ship  from  Cadiz,  after  thirty-three  days,  is  out  of  time.  If 
not,  then  the  letter  was  not  material  at  all. 

TiNDAL,  C.  J.,  in  summing  up,  said — The  question  is,  whether  there  has  been 
a  material  concealment  of  facts  which  the  plaintiff  knew,  and  which  the  under-  - 
writer  would  require  to  enable  him  to  decide.    A  material  concealment  is  a  con- 
cealment of  facts,  which,  if  communicated  to  the  party  who  underwrites,  would 
induce  him  either  to  refuse  the  insurance  altogether,  or  not  to  effect  it  except  at 
a  larger  premium  than  the  ordinary  premium.     The  question,  therefore,  is, 
whether  this  letter  was  one  that  contained  facts  which  were  material  and  im- 
portant in  order  to  enable  the  underwriter  to  form  his  conclusion  on  the  subject. 
On  the  part  of  the  defendant,  it  is  said,  that  there  are  three  reasons  why  it  is 
material— ;/irs^,  that  it  mentions  the  time  of  sailing  of  the  Fanny — secondly^ 
that  it  mentions  also  the  time  of  sailing  of  the  Traveller.     It  is  said  that  it 
would  have  induced  the  underwriter  to  look  into  the  books  at  Lloyd's,  where  he 
would  have  found  that  the  Traveller,  on  the  16th  of  December,  had  been  towed 
into  Kinsale.    The  third  ground  is,  that  the  bare  keeping  the  letter  so  long  with- 
out communicating  it,  was  of  itself  sufficient  to  render  it  important  to  the  un- 
derwriter.    But  it  seems  to  me  that  the  third  ground  depends  upon  the  firsts 
whether  it  was  a  material  letter  or  not,  and  that  it  is  only  reasoning  in  a 
circle.     The  law  clearly  is,  that  a  party  is  not  bound  to  communicate  the  time 
of  sailing  of  a  ship,  unless  at  the  time  of  effecting  the  policy  the  ship  is  what 
^oQq-1  18  called  a  ^missing  ship.    If  the  underwriter  inquires,  and  a  false  answer 
•*     J  is  given,  that  will  vitiate  the  policy,  but  it  is  not  generally  necessary  a 
priori  that  the  assured  should  communicate  the  time  of  sailing.    It  is  a  question 
entirely  for  your  consideration,  whether  this  ship,  the  Fanny,  on  the  29th  of 
I>ecember  was  what  could  be  fairlv  called  a  missing  ship ;  had  she  been  so  long 
on  the  voyage  that  the  owner  had  reason  to  suspect  that  she  was  out  of  time  r 
As  to  the  objection  on  the  ground  of  the  Traveller,  it  seems  to  me  that  the 
plaintiff  was  not  bound  to  communicate  the  time  of  sailing  of  the  Traveller, 
unless  there  was  some  fact  within  his  knowledge  of  something  having  happened 
to  that  ship.     There  is  no  evidence  that  the  plaintiff  knew  of  the  fact  of  the 
Traveller's  having  been  towed  into  Kinsale  at  the  time  when  he  effected  the  in- 
surance.   It  seems  to  me,  therefore,  that  it  comes  round  to  this  single  and  sim- 
ple question— Whether  the  Fanny  was  a  missing  ship  or  not. 

Verdict  for  the  plaintiff — ^Damages  lOOZ. 

WiUle^  Serjt.,  and  Mavh^  for  the  plaintiff. 

S^nkicy  Seijt.,  and  BametcaUy  for  the  defendant. 

[Attomejs — Olivenon  i  Co.  and  Blunt  J*  Co.] 


*394]      ♦COURT  OP  EXCHEQUER. 

Ihird  Sitting  in  London  in  Easter  Term^  1832. 

BEFORE  Ma.  BABON  GURNET. 


HOUSEMAN  V,  FELICIA  ROBERTS.    April  30. 

A  notice  to  produce  serred  on  a  defendant  in  London  on  a  Saturday,  the  cause  being  tried 

on  the  following  Mondaji  is  too  late. 
Notices  to  produce  ought  to  be  serred  on  the  attorney,  if  there  be  one. 

Use  and  occupation.    Plea — General  issue. 
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Thifl  was  an  undefended  oaase,  and  it  appeared  tliat  notice  to  prodnee  a  le- 
eeipt  had  been  served  on  the  defendant,  at  her  lodgings  in  Bemers«tieet,  on 
Saturday  the  28th  of  April,  the  caose  coming  on  for  trial  on  Monday  the 
30th. 

Mr.  Baron  Gurnet.  This  notice  is  not  sufficient.  It  is  too  late;  and,  1)e- 
sides,  notice  to  produce  ought  to  be  served  on  the  attorney,  if  there  be  one. 

The  plaintiff  proved  his  case  by  other  evidence. 

Verdict  for  the  plaintiff. 

ChQtony  for  the  plaintiff. 

[Attorneys — Nei9  and  George.'] 
See  the  case  of  H^rgest  v.  Fothergill,  ante,  p.  303. 
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BEFORE  MR.   BARON  GURNET. 

NICHOLSON  and  Another  v.  PAGET.    Jurul. 

A  person  gare  a  gnarantie  in  these  wordS)  **  I  hereby  agree  to  be  answerable  for  the  par- 
ment  of  50i.,  for  T.  L.  In  case  T.  L.  does  not  pay  for  the  gin,  &c,  he  receires  from 
yon,  I  will  pay  you  for  the  amount :" — Held,  that  it  was  not  a  continuing  goarantie. 

Assumpsit  on  the  following  gnarantie : — 

« 184,  Piccadilly,  25th  May,  1830. 
*'  Mr.  Nicholson ; 

"  Sir, — ^I  hereby  agree  to  be  answerable  for  the  payment  of  60/.  for  Thomas 
Lerigo.  In  case  Thomas  Lerigo  does  not  pay  for  the  gin,  &c.  he  receiTcs  from 
you,  1  will  pay  yon  the  amount.     I  am,  Sir,  your  most  obedient  servant, 

"Richard  Piget" 

It  appeared  that  the  plaintiffs,  who  were  spirit-merchants,  had  supplied  Le- 
rigo, between  the  26th  of  May,  1880,  and  the  month  of  June,  1831,  with  spirits 
to  the  amount  altogether  of  270^.  10«.,  but  not  in  anyone  supply  to  the  amount 
of  50/.,  and  that  SH.  18s.  was  the  balance  remaining  unpaid.  It  was  proved 
that  the  defendant  came  to  the  plaintiff's  counting  house,  after  application  had 
been  made  to  him  for  the  money,  and  said  that  it  was  a  hard  case,  and  that 
somebody  had  called  from  the  plaintiffs  and  offered  to  take  15/. ;  upon  which 
one  of  the  plaintiflb  told  him  that  no  person  had  any  authority  of  that  kind,  hat 
that  he  was  willing  to  take  25/. 

Gurnet,  B.  You  cannot  explain  the  written  ;igreement  by  a  verbal  oosTer- 
sation. 

Lloyd,  for  the  defendant,  applied  for  a  nonsuit,  ^contending,  that  it  r^^lX 
was  not  a   continuing  guarantie.     He  cited   Melville  v,   ^ydeu;  3  ^ 
Bam.  &;  Aid.  598. 

Godtony  for  the  plaintiff.  It  is  a  continuing  ^arantie.  In  Mason  v.  Pritch- 
ard,  12  East,  227,  the  Court  say  that  the  words  are  to  be  taken  as  strongly 
against  the  party  using  them  as  their  meaning  will  warrant.  And  it  is  just  that 
a  man  should  bo  held  liable,  unless  in  words  he  expressly  limits  his  responn- 
bility. 

Lloyd,  Melville  v.  Hayden  goes  to  shew  that  it  is  not  incumbent  on  the 
part^  to  limit  his  liability  by  express  terms.  It  was  held  there  to  be  no  cod- 
tinumg  guarantie  as  in  Mason  v.  Pritchard. 

Gurnet,  B.  I  am  of  opinion  that  this  is  not  a  continuing  goarantie ;  I  think 
that  the  whole  must  be  taken  together,  and  I  do  not  consider  it  correct  to  take 
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tbe  two  sentences  separately.  And  if  it  is  not  a  continuing  gurrantie,  then  I 
think  that  the  defendant's  understanding  on  the  subject  arising  from  the  con- 
Tersation  will  not  alter  it.  I  shall,  therefore,  nonsuit  the  plaintiffs,  giving  leave 
for  a  motion  to  enter  a  verdict  for  them,  if  the  Court  shall  think  that  I  am 
wrong  in  my  decision. 

JJucUow,  Seijt.,  for  the  plaintiffs,  submitted,  that  the  defendant's  offer  to  pay 
should  go  to  the  jury,  to  be  found  by  them  as  a  fact  which  might  be  in  aid  of 
the  construction  contended  for,  as  shewing  that  he  knew  that  goods  had  been 
sapplied  since  and  had  offered  to  pay  some  money. 

OuRNET,  B.  You  cannot  construe  an  instrument  made  in  one  year  by  a 
conversation  occurring  in  another  year. 

Nonsuit,  with  leave,  &c. 
*  Ludlow  f  Seijt.,  and  Godwriy  for  the  plaintifiis. 
J,  H.  lAoydy  for  the  defendant. 

[Attorneys — ScargQl  and  SmUh,"] 
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In  the  course  of  the  term,  a  rule  nisi  was  obtained,  which  came  on  to  be 
argued  in  the  following  Michaelmas  Term,  and  was  then —  Discharged,  (a) 


Adjourned  Sittings  at  Westminster^  after  Trinity  Ikrm^  1832. 

BEFORE  LORD  LTNDHUR8T,   C.   B. 

BLEW  V.  WYATT,  and  Another.    June  20. 

A  clerk  in  a  house  lent  money  to  the  partnership  composing  it,  two  of  them  signed  an 
acknowledgment  for  it,  agreeing  to  pay  61,  per  cent,  interest.  Various  changes  took 
place  in  the  house,  in  the  course  of  which  one  of  the  parties  who  signed  the  acknow- 
ledgment retired  from  it.  The  interest  was  paid  from  time  to  time  bj  the  different 
firms,  till  the  last  became  bankrupt  The  clerk  continued  to  serve  all  the  different 
firms,  and  was  cognizant  of  the  different  changes : — Held,  that  he  might,  notwithstand- 
ing, recover  the  money  he  had  advanced  from  the  two  persons  who  signed  the  acknow- 
ledgment. 

Assumpsit  on  the  following  instrument,  signed  by  the  two  defendants,  John 
Wyatt  and  Henry  Early  Wyatt:— 

<<  London,  December  26, 1827. 

'^  We  acknowledge  to  have  received  from  Mr.  Blew  the  sum  of  500^.  on  the 

day  of ,  and  the  sum  of  150?.  on  the  —  day  of ,  making 

together  650/.,  for  which  we  agree  to  allow  5/.  per  cent." 
*3981  *^^  appeared  that  the  plaintiff  was,  at  the  time  when  the  money  was 
^  lent  and  the  instrument  signed,  a  clerk  in  the  house  of  Henry  Wyatt  and 
Sons,  ale  brewers  in  Portpool  Lane,  in  which  house  the  defendants  were  partners; 
that  between  that  time  and  the  commencement  of  the  action  sevenJ  changes 
had  taken  place  in  the  firm,  amonj^  which  was  the  retirement  of  the  defenduit 
Henry  Early  Wyatt.  The  pUiintiff  continued  to  be  a  clerk  in  the  concern 
under  the  Afferent  firms,  and  was  cognizant  of  the  changes,  and  received  the 

(a)  See  1  Crompton  k  Meeson,  48.  See  also  the  cases  of  Merle  v.  Wells,  2  Camp.  413 ; 
Warrington  v.Forber,  6  Esp.  89,  and  8  East,  242 ;  Rains  v.  Storry,  Vol.  3  of  these  Reports, 
p.  130;  Walton  v,  Dodson,  Id.  162  j  Newbeiy  v.  Armstrong,  Vol.  4,  p.  69;  and  Kay  v. 
GroTes,  Id.  72. 
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interest  from  the  funds  of  the  house.  The  firm  in  Novemher,  1831^  wss  Wyatt 
&  Thompson,  and  at  that  time  the  concern  became  bankrupt. 

Comyrif  for  the  defendants,  contended,  that  the  plaintiff  had  absolved  tbem, 
as  he  knew  of  the  different  changes  in  the  house,  and  must  be  taken,  und^  the 
circumstances,  to  have  shifted  the  credit  from  time  to  time  from  one  firm  to 
another. 

Lord  Ltndhubst,  C.  B.  I  am  of  opinion  that  the  instrument  is  sdll  bind- 
ing upon  both  defendants,  unless  an  agreement  was  made  between  the  puti«, 
bj  which  the  plaintiff  agreed  to  discharge  the  first  firm  and  substitute  others 
I  think  that  mere  knowledge  of  the  chang^  will  not  be  sufficient;  there  most 
be  some  agreement  shown  between  the  parties.  Verdict  for  the  plaintiff. 

Jervit  and  BaUf  for  the  plaintiff. 

Comynf  for  the  defendants. 

[Attomejs— iSTn^At,  and  Wriffhi  ^  Co.] 
See  the  case  of  Dand  r.  Ellis  and  Another,  Yol.  1  of  these  Reports,  p.  368. 
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BEFOEE  MB.  BAEON  YAXJGHAK. 


AYLING  and  Another,  Assignee  of  COWLING,  an  Insolvent  r. 
WILLIAMS.     Nov.  8. 

A.  receired  from  B.,  an  insolTent,  the  pawnbroker's  duplicate  of  a  harp,  which  w&s  sn 
ondue  preference  under  sect.  32  of  the  Insolvent  Act,  *l  Geo.  4,  c.  57.  A.  took  the  hari' 
out  of  pawn : — ^Held,  that,  as  a^^nst  the  assignees,  A.  had  no  lien  on  the  harp  for  th. 
sum  he  paid  to  take  it  out  of  pawn. 

Semble,  that  where  a  party  claims  to  hold  goods  for  his  general  balance,  he  cannot  olr- 
ject  that  a  smaller  sum  for  which  he  really  has  a  lien,  has  not  been  tendered  to  bim. 

Trovxr  for  a  harp.     Plea— -General  issue. 

It  i^peared  that  Miss  Cowling,  the  insolvent,  had  heen  arrested  on  the  2Stk 
of  July,  1831,  and  that  she  had  filed  her  petition  in  the  Insokent  Dehtors' 
Goart  on  the  31st  of  August  following.  It  also  appeared  from  the  statement  of 
the  defendant,  when  he  was  examined  in  the  Insolvent  Debtors'  Court,  that  ML<^ 
Cowling  owed  him  35/.  or  36/.  for  money  lent,  and  that  he  told  her  that  sbt^ 
onghi  to  secure  him ;  however,  it  did  not  appear  that  he  had  threatened  any 
le^  proceeding.  It  further  appeared  that  Miss  Cowling,  having  pawned  th( 
harp  with  a  pawnbroker  named  Dry,  had,  while  in  the  lock-up  house,  sent  tb< 
pawnbroker's  duplicate  to  the  defendant,  who  had  obtained  possession  of  tbr 
harp  on  psying  Mr.  Dry  a  sum  of  21/.  Gs.  3</.,  which  was  the  amount  for  which 
the  harp  had  been  pawned,  and  the  interest.  The  plaintiff's  attorney  cave  evi- 
denoe  as  follows — <<  I  went  with  Mr.  Ayling,  one  of  the  plaintifi,  to  call  on  tbf 
defendant  in  the  month  of  May,  1832.  I  produced  the  assignment  by  wbicli 
the  plaintiff  was  amK>inted  one  of  the  assignees  of  Miss  Cowling,  and  demanded 
the  harp.  I  said  that  the  assignees  were  willing  to  pay  his  charge  upon  it  He 
said  he  would  make  out  his  account  I  told  him  I  meant  the  sum  of  20/.,  and 
interest,  and  any  expenses  he  might  have  incurred  in  taking  the  harp  oat  of 
p&wn,  he  said — <  If  that  is  what  you  mean  I  shall  not  deliver  it  up  at  all ;  and 
unltvis  the  whole  of  my  account  is  paid,  I  will  not  give  the  "^harp  up.' "  r^iAo 
On  his  cro9s-ezaminaUon,  the  plaintiff's  attorney  said — *^  No  money  was  I* 
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prodaoed,  and  I  did  not  take  any  with  me  for  the  parpose  of  thiB  tender.    I 
believe  Mr.  Ayling  had  the  money,  though  I  certainly  £d  not  see  it.'^ 

ThetigeTy  for  the  defendant.     1  submit  that  this  is  no  tender  at  all. 

Mr.  Baron  Yauohan.  This  is  a  yery  doubtfnl  tender,  there  was  no  money 
produced,  and  the  witness  who  was  the  spokesman  certainly  had  it  not.  If 
there  had  been  proof  that  the  parties  had  had  the  money  with  them,  I  think  it 
would  have  been  sufficient,  because  the  defendant  clearly  dispensed  with  the 
producdon  of  it. 

ErUy  for  the  plaintiffs.  There  is  a  great  difference  between  tendering  for  a 
lien  and  tendering  for  a  debt,  because,  in  the  former  case,  you  ascertain  whether 
the  party  claims  to  hold  in  respect  of  the  lien  or  on  any  other  account.  I  sub* 
mit,  that  the  defendant  had  no  lien  even  for  the  20^.,  because,  if  a  wnmgdoer 
pays  money  to  get  goods  into  his  possession,  he  thereby  acquires  no  lien  upon 
them  against  the  person  who  is  entitled  to  them.  That  was  decided  in  the  case 
of  Lempriere  v.  Pasley,Qa)  and  the  defendant  here  was  clearly  a  wrongdoer,  as 
Miss  Cowling's  giving  him  the  duplicate  was  a  preference  within  the  32d  sec- 
tion of  the  Insolvent  Debtors'  Act,  7  Geo.  4,  c.  57.(6) 

^iQl-t  *Mr.  Baron  Yaughan.  It  appears  to  me,  that  the  defendant  obtained 
-I  this  harp  in  direct  contravention  of  the  provisions  of  the  Insolvent  Debt- 
ors' Act,  and  that,  therefore,  he  is  not  in  the  same  situation  as  the  pawnbroker, 
who  would  certainly  have  been  entitled  to  be  paid  before  he  gave  the  harp  up. 
If  it  had  turned  on  the  question  of  tender,  I  would  have  given  you  leave  to 
move,  although  the  inclination  of  my  opinion  is,  that,  as  the  defendant  claimed 
a  lien  for  his  general  balance,  he  could  not  insist  on  a  tender  of  the  smaller 
sum.  Yerdict  for  the  phuntifb^— Damages  60^. 

Erie  and  Cooke,  for  the  plaintiffs. 

Theiiger  and  G.  T.  WhtUy  for  the  defendant. 

[Attorneys — Ibrkinffian  and  WUliamt,^ 


Sitting  in  London  after  Mchadmas  Temtj  1832. 

BEFORE  MB.   BABON  BOLLAMD, 

(  Who  9cU  for  the  Lord  Chief  Baron.) 

*402]  *CRANBROOK  v.  DADD. 

A  bond  was  executed  by  a  person  who  conld  not  write: — ^Held,that  if  there  was  no  other 

(a)  2  T.  R.  485.  In  that  case  it  was  held,  that  goods  delivered  to  a  person  claiming 
them  wrongfully,  who  pays  freight  and  other  charges,  cannot  be  detained  for  those 
expenses  against  the  rightful  owner. 

(b)  By  which  it  is  enacted,  "  That  if  any  prisoner  who  shall  file  his  or  her  petition  for 
his  or  her  discharge  nnder  this  act,  shall,  before  or  after  his  or  her  imprisonment,  being 
in  insolvent  circumstances,  yolantaiily  conrey,  assign,  transfer,  charge,  deliyer,  or  make 
over  any  estate,  real  or  personal,  security  for  money,  bond,  bill,  note,  money,  property, 
goods,  or  effects  whatsoever,  to  any  creditor  or  creditors,  or  to  any  pmon  or  persons  in 
trust  for,  or  to  or  for  tiie  use,  benefit,  or  advantage  of  any  creditor  or  creditors,  every  such 
conveyance,  assignment,  transfer,  charge,  delivery,  and  making  over,  shall  be  deemed  and 
is  hereby  declar^  to  be  fraudulent  and  void,  as  against  the  provisional  or  other  assignee 
or  assignees  of  such  prisoner  appointed  under  this  act :  provided  always,  that  no  such 
conveyance,  assignment,  transfer,  ehai^,  delivery,  or  making  over,  shall  be  so  deemed 
fraudulent  and  void,  unless  made  within  three  monthe  before  the  commencement  of  such 
imprisonment,  or  with  the  view  or  intention,  by  the  party  so  conveying,  assigning,  trans- 
ferring, charging,  ddlvering,  or  making  over,  of  petitioning  the  said  Court  for  his  or  her 
discharge  from  custody  under  this  act.^' 

Vol.  XXIY.— 40 
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plea  besides  non  est  factam,  the  defendant's  counsel  coald  not  ask  whether  the  boD<l 
was  read  over  to  the  defendant  before  he  signed  it,  nor  what  was  the  transactioii 
respecting  which  it  was  g^Ten. 

Dkbt  on  bond.    Plea — Non  est  factum. 

The  bond  was  signed  by  the  mark  of  the  defendant  The  attesting  witness 
was  called,  and  he  proved  the  execution  of  the  bond  by  the  defendant. 

SutchiMon,  for  the  defendant,  proposed  to  ask,  in  cross-examination,  a»  to 
the  nature  of  the  transaction  which  formed  the  subject  of  the  bond. 

Mr.  Boron  Bolland.    I  think  you  cannot  ask  that. 

Hutchimon  then  proposed  to  ask  the  witness  whether  the  bond  was  read  over 
to  the  defendant  before  he  put  his  mark  to  it. 

Mr.  Baron  Bolland.    You  cannot  go  into  that  upon  this  form  of  pleading. 

The  question  was  not  put. 

Verdict  for  the  plaintiff. 

Chtlion^  for  the  plaintiff. 

MiUchiruan,  for  the  defendant. 

[Attorneys — Jeyet  and  Ifall  ^  BJ] 

In  the  case  of  Edwards  v.  Brown,  1  Cromp.  k  J.  307,  it  was  held,  that  where  a  partr 
who  executes  a  bond  is  at  the  time  competent  to  execute  it,  he  cannot,  under  the  plea  of 
non  est  ficustum,  shew  that  he  was  misled  as  to  the  legal  effect  of  the  bond.  In  the 
judgment  of  Mr.  Baron  Bajrlej  in  that  case,  the  previous  authorities  are  referred  to  and 
discussed. 

See  the  cases  of  Ball  v.  Taylor,  ante,  Vol.  1,  p.  417;  Loyd  v.  Freshfield,  ante,  Vol  2, 
p.  325;  Tod  v.  Earl  of  Winchelsea,  Id.  p.  488. 


Adjourned  Sittinga  at  Weatminatery  after  Micfiaelmas  Tenny 

1832. 

BEFORE  MB.   BARON  TAUGHAN, 

(  Who  $at  for  the  Lord  Chief  Baron.) 


*VYSE  V.  CLARKE.    Dec,  1.  [NOS 

The  traveller  of  a  tradesman  in  London  called  on  his  employer's  debtor  in  the  coontrr, 
and  being  unable  to  obtain  cash,  consented,  at  the  request  of  the  debtor,  to  take  an  ac- 
ceptance for  the  amount,  and  wrote  the  whole  form  of  a  bill  except  the  name  of  the 
drawer,  and  sent  it  up  to  his  employer,  telling  the  debtor  that  he  did  not  think  it  would 
be  satisfactory.  The  employer  kept  the  bill,  but  did  not  put  his  name  to  it  as  draver. 
The  traveller  had  no  authority  to  sign  bills,  but  was  in  the  habit  of  sending  them  ii|i 
without  a  drawer's  name  to  prevent  risk  by  loss : — Held,  that  these  facts  did  not  amonnt 
to  proof  of  the  drawing  of  a  bill  so  as  to  prevent  the  creditor  from  recovering  for  bi» 
original  demand  before  the  instrument  purporting  to  be  a  bill  became  due. 

Assumpsit  for  goods  sold  and  delivered.  There  was  no  pica  of  the  genenl 
issue,  but  a  special  plea,  in  which  the  defendant  stated  in  snbstanoe  thatne  did 
not  owe  any  greater  part  of  the  damages  laid  in  the  declaration,  than  the  sum 
of  29/.  lis.  M.y  and  that  for  that  sum  the  pluntiff  drew  a  bill  on  him,  which 
he  accepted.  The  plaintiff  replied  that  he  did  not  claim  more  than  the  29^  ll^- 
(id.,  but  that  no  such  bill  was  drawn  and  accepted  as  the  defendant  in  his  plea 
alleged.     Upon  this  issue  was  taken. 

It  appeared  that  the  plaintiff  was  a  straw-bonnet  maker  in  London,  and  the 
defendant  was  in  the  same  way  of  business  at  Kirby  Moorside,  in  Yorkshire— 
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that  in  JannaTj,  1881,  the  plaintiff's  traveller  called  npon  the  defendant,  when 
the  following  statement  of  tne  account  was  made  between  them : — 
"  Mr.  Clarke  Dr.  to  Thos.  Vyse, 

Goods £18  12  0 

Do 10  19  6 


£29  11  6 
1831.    January.    By  bill  at  two  months     ....    £29  11«.  (^il  " 

The  traveller  stated  that  the  account  was  overdue  nearly  three  journeys,  and 
that  he  went  expecting  to  receive  cash.  The  defendant  offered  him  a  bill,  but 
:K  J  Q4-|  he  told  "^him  that  it  was  unreasonable  to  expect  Mr.  Vyse  to  take  a  bill, 
-*  and  he  did  not  think  he  would  be  satisfied  with  it;  but  after  several 
unsuccessful  attempts  to  obtain  cash,  either  for  the  whole  or  a  part,  the  travel- 
ler consented  to  take  an  acceptance  from  the  defendant,  and  accordingly  wrote 
out  the  form  of  a  bill  of  exchange,  but  did  not  put  any  name  to  it  as  dmwer. 
The  defendant  wrote  his  name  on  it  as  acceptor,  and  it  was  sent  up  that  same 
eveninff  to  the  plaintiff.  The  traveller  said,  that  he  had  not  any  authority  to 
sign  bills,  but,  when  on  a  journey,  was  in  the  habit,  to  prevent  risk  from  loss, 
of  sending  them  up  to  the  plaintiff,  who,  if  he  pleased,  put  his  name  to  them 
in  London.  He  added,  that  he  did  not  suppose  the  defendant  knew  that  he 
had  not  signed  the  bill,  but  that  he  told  nim,  after  it  was  accepted,  that  he 
should  send  it  up  to  the  plaintiff,  but  did  not  think  that  he  would  be  satisfied 
with  it. 

The  bill  was  kept  by  the  plaintiff,  and  produced  at  the  trial  in  the  same  state 
as  when  the  traveller  sent  it  up.  The  defendant  was  arrested  almost  immedi- 
ately after  the  acceptance  had  been  given,  in  consequence  of  intimation  received 
by  the  traveller  that  he  was  likely  to  run  away. 

C.  OresBweU,  for  the  defendant,  contended,  that,  as  the  plaintiff's  reason  for 
not  allowing  the  traveller  to  put  the  name  in  the  country  was  merely  for  secu- 
rity, it  was  not  a  denial  of  an  authority  to  draw,  and,  therefore,  the  bOl  was, 
in  point  of  law,  a  complete  bill  as  between  the  parties;  and,  2ndly,  that  if  it 
were  not  a  complete  bill  at  first,  yet  that  the  defendant,  by  not  returning  it,  had 
prevented  himself  from  suins  for  the  debt  for  which  it  was  given. 

FoQettf  for  the  plaintiff.  It  was  no  bill  of  exchange,  as  the  drawer's  name 
was  not  there.  The  paper  was  sent  up  to  the  plaintiff,  and  he  might  or  misht 
not  make  it  a  bill.  It  is  a  paper  which  will  be  very  good  evidence  of  the  debt, 
but  it  is  clearly  not  a  bill  of  exchange. 

*4051  ^Vauqhan,  B.  The  only  question  upon  this  issue  is,  whether  the 
^  plaintiff  drew  his  bill.  It  appears  to  me,  that  the  defendant  has  failed 
to  make  out  the  issue — ^the  affirmative  of  which  is  upon  him — I  think  that  the 
having  no  authority  to  sign  is  tantamount  to  havine  no  authority  to  make,  I 
think  if  the  traveller  had  no  authority  to  sign  the  bill,  and  the  p&intiff  did  not 
adopt  the  bill  afterwards,  it  is  no  bill  drawn  by  the  plaintiff.  There  must  be  a 
drawer  to  a  bill — ^I  do  not  say  that  a  person  may  not  so  deal  with  such  an  in-, 
strument  as  to  make  it  a  bill — ^but  in  this  case  I  do  not  think  that  the  facts 
warrant  the  conclusion  that  any  bill  was  drawn. 

Verdict  for  the  plaintiff,  297.  Us.  6d 

C.  Creuwdl  applied  for  leave  to  move. 

Yaughan,  B.,  said,  that  he  had  not  any  doubt  upon  tfie  point;  but  that  the^ 
defendant  might  move,  if  he  would  bring  the  money  into  Court. 

No  motion  was  made.. 

FoUett  and  Cowlinay  for  the  plaintiff. 

C,  CreBitoeUf  for  the  defendant. 

[Xiiomeys^AdUnffton  ^  Co,,  and  BeU  ^  Co.] 
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*COUET  OF  KING'S  BENCH. 
Adjourned  Sittings  at  Westminster  after  IBchadmas  Ibrmy  1832. 

BEFORE  LOBD  CHIEF  JUSTICE  BENMAK. 

STANDA0B  and  Another  v.  CREIGHTON.    Nov.  29. 

If  the  clerk  of  an  attorney  has  the  management  of  a  cause,  what  he  says  ia  receiTable  Is 
eTidence,  the  same  as  If  it  had  been  said  by  the  attorney  himself. 

An  offer  on  the  part  of  the  indorser  of  a  bill  to  pay  part  of  the  amount|  and  the  costs,  sod 
to  give  a  warrant  of  attorney  for  the  residue,  will  not  dispense  with  the  proof  of  notice 
of  dishonour. 

Assumpsit  by  the  plaintifb,  as  the  indonees,  against  the  defendant,  as  thiid 
indorser  of  a  bill  of  exchange  for  100/. 

Evidenoe  was  given  that  notice  of  the  dishonour  of  the  bill  had  been  sent^ 
addressed  to  the  defendant,  at  two  different  places,  but  there  was  no  evidenoe 
that  he  resided  or  carried  on  business  at  either. 

Mr.  Lumle^,  the  plaintiff's  attorney,  was  called  to  prove  a  conversatian  that 
he  had  had  with  the  managing  clerk  of  the  defendant's  attorney. 

HuUAinion,  for  the  defenduit.  I  submit  that  what  the  managing  deik  ssjb 
is  not  receivable  in  evidence. 

DsNMAN,  0.  J.  If  the  clerk  had  the  management  of  this  cause  I  think  that 
what  he  says  is  receivable. 

Mr.  Lumley  said  that  the  managing  derk  of  the  defendant's  attorney  had 
offered  to  pay  down  80/.  and  the  costSi  and  to  secure  the  reaidue  by  a  wanant 
of  attorney. 

DxNifAN,  C.  J.  I  think  that  that  isi  not  sufficient  to  dispense  with  proof  of 
the  notice  of  dishonour.  The  defendant  might,  if  time  had  been  given  him, 
have  been  "^willing  to  have  waived  any  objection  with  reject  to  the  riuQ'T 
notice  of  dishonour.  Konsuit      I- 

Steer f  for  the  plainti&. 

SutchineoUf  for  the  defendant 

[Attomeya— XumZiy  and  jFVoMr.] 

In  the  ensuing  term  a  rule  nisi  for  setting  aside  the  nonsuit  was  gnoted, 
upon  affidavits. 

See  the  case  of  Taylor  v,  Forster,  ante,  Vol.  2,  p.  195,  and  the  cases  there  cited.  See 
also  Dixon  v,  HiU,  post 


Adfoumed  Sittings  m  London  after  Michaehnas  Thm,  1882. 

BXVOBB  LORD  OHEBV  JU8TI0E  DENMAN. 

BOSS  V.  LITTON.    Dec.  13. 

^  ri!^^^^^'.*^^'*?^  ^®  °*y  ^  iofi™  fro™  disease,  has  a  right  to  walk  in  the  csr- 
^^^^\^o^  ia  witattod  to  the  exerdse  of  reasonable  care  on  the  part  of  persons  drinug 
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Tbebpasb  for  injuring  the  plainti£^  by  driving  a  mrt  against  him.  Fka« 
Not  gmlty. 

It  app^ired  that  the  plaintiff  waa  walking  in  the  carriage  way  in  the  neigh- 
bourhocxl  of  Idington,  about  ten  o'clock  in  the  evening,  when  the  defendant, 
who  was  driving  a  taxed  cart,  turned  out  from  behind  a  post  chaise  and  drove 
against  the  phdntiff,  and  knocked  him  down.  A  policeman,  who  was  called  as 
a  witness,  stated,  that  he  never  walked  upon  the  footpath,  it  was  in  so  bad  a 
state. 

Oom^j  for  the  plaintiff,  called  another  witness,  and  was  questioning  him  as* 
to  the  state  of  the  footoath,  when — 
*MR1      *I^^>NMAN,  C.  J.,  observed,  I  do  not  think  that  any  more  evidence  need  . 

-'  be  given  on  that  subject.  The  policeman  has  proved  the  state  of  the  path . 
A  man  has  a  right  to  walk  in  the  road  if  he  pleases.  It  is  a  way  for  foot-passen- 
gers as  well  as  carriages.  But  he  had  better  not,  especially  at  ni^t,  when  car> 
riages  are  passing  along.  (See  the  case  of  Pluokwell  v.  Wilson,  nart.,  ante.  p. 
375.) 

ThengeTj  for  the  defendant,  said  that  he  was  in  a  condition  to  prove  that  the' 
injury  arose  from  accident. 

Camyny  for  the  plaintiff,  replied,  that,  as  it  was  an  action  of  trespass,  with 
only  the  general  issue  pleaded,  such  evidence  could  not  be  received.  He  cited 
Knapp  V.  Salsbuiy,  2  Gamp.  500,  (see  also  Milman  v.  Dolwell,  Id.  878,)  in  which 
Lord  lnienborough  said — <'  This  is  an  action  of  trespass;  if  what  happened  arose' 
from  inevitable  accident,  or  from  the  negligence  of  the  plaintiff,,  to  oe  sure  the 
defendant  is  not  liable ;  but  as  he  in  fact  did  run  against  the  chaise  and  kill  the 
horse,  he  committed  the  acts  stated  in  the  declaration,  and  he  ought  to  have  put 
upon  the  record  any  justification  he  may  have  had  for  doing  so." 

Thesinger  referred  to  a  case  of  Yanderplank  v.  Miller,  1  M.  &  M.  169,  as  an 
authority  in  his  favour. 

But  it  turned  out  on  reference  that  that  was  an  action  on  the  case,  and  Den- 
man,  C.  J.,  said — "I  take  Mr.  Comyn's  law  to  be  quite  correct,  that  the  only 
question  is,  did  the  defendant  strike  the  plaintiff  by  driving  his  cart  against 
him?" 

Thesiger  then  referred  to  the  case  of  Gibbon  v.  Pepper,  2  Salk.  637,(a)  in 
♦1001  ^^^^^  ^  special  plea  was  demurred  to,  and  the  ^Court  held  that  it  was 
->  bad  for  want  of  a  confession,  but  said  that  the  defendant  might  have 
proved  the  facts  it  contained  under  the  general  issue. 

Denman,  C.  J.  I  do  not  see  that  that  case  is  at  variance  with  the  case  cited 
for  the  plaintiff  of  Enapp  v,  Salsbury,  as  the  facts  pleaded  went  to  shew  that 
the  horse  ran  away  with  the  defendant,  and  therefore  it  would  not  be  his  act 
which  produced  the  injury.  (See  the  next  case  of  Goodman  v.  Taylor.)  I 
think,  upon  the  evidence  produced,  which  it  seems  impossible  to  contradict, 
that  there  is  no  defence  on  the  general  issue.  But  I  think  that  you  may  give 
in  evidence  in  mitigation  of  damages  any  thing  that  does  not  amount  to  a 
defence. 

Thesiger  then  addressed  the  jury,  and  contended,  that  the  plaintiff  ought  to 
have  avoided  the  foot-path,  so  that  he  might  have  avoided  any  carriage  passing ; 
and  if  he  had  done  so,  the  injury  would  not  have  been  sustained. 

Witnesses  were  called  to  shew  that  the  plaintiff  previous  to  the  injury,  had 
had  a  paralytic  stroke. 

(a)  2  Salk.  637.  In  trespass  and  assault,  &c.,  the  defendant  pleaded,  that  he  was  riding 
a  horse  on  the  king's  highway,  and  that  his  horse,  being  frightened,  ran  away  with  him, 
and  that  the  plaintiff  and  others  were  called  to  to  go  out  of  the  waj,  and  did  not,  and  the 
horse  ran  npon  the  plaintiff  against  his  will,  &c. ;  the  plaintiff  demurred,  and  had  judg- 
ment :  not  but  if  the  defendant  had  pleaded  not  guiltj  this  matter  might  have  acquitted 
him  npon  evidence ;  but  the  reason  of  the  judgment  was  because  the  defendant  justified 
a  trespass,  and  did  not  confess  it,  for  if  A.  beats  mj  horse,  by  which  he  rune  on  another, 
A.  is  the  trespasser,  and  the  rider  is  not 
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DxNBiAN,  C.  J.y  in  summing  up,  sud — That  all  penons,  panlytic  as  wdl  as 
others,  had  a  right  to  walk  in  the  road,  and  were  entitled  to  the  exercise  of  rea> 
sonable  oare  on  the  part  of  persons  driying  carriages  along  it. 

Verdict  for  the  plaintiff— Damages  20^ 
*Chmyn  and  Rdfy,  for  the  plaintiff.  r*A\G 

Thenger  and  ifiZner,  for  the  defendant.  ^ 

[Attomeys^C.  WooOy  and  Fafifevr.] 


GOODMAN  t..  TAYLOR.    Dee,  18. 

In  an  action  of  trespass  for  ix^orj  done  to  a  bone  by  a  pony  and  chaise  numing  agaisit 
it,  it  was  Bwom,  on  the  part  of  the  defendant,  that  his  wife  was  holding  the  pony  by  tiw 
bridle,  and  a  ehowman  came  by  and  frightened  the  pony,  who  ran  off  with  the  chaise:— 
Held,  that  if  true,  this  was  a  good  defence  on  a  plea  of  not  guilty. 

TUSPA88  for  an  iojoxr  to  the  phdntiff 's  horse  hy  a  pony  and  chaise  belong- 
ins  to  the  defendant.    Plea — ^Not  guilty. 

Two  witnesses  for  the  plaintiff  swore,  that  for  half  an  hour  before  the  aoddeat 
they  saw  the  pony  and  chaise  standing  in  the  street  without  any  person  to  take 
care  of  them,  and  also  that  they  afterwards  saw  the  pony  nmning  away  with  the 
ehaisCy  and  were  present  when  it  ran  against  the  plaintiff's  horse,  but  they  did 
not  know  the  cause  of  the  pony's  starting. 

On  the  part  of  the  defendant,  witnesses  were  called  who  said  that  the  defend- 
ant's wift  stood  by  the  head  of  the  pony,  holding  it  by  the  rein,  when  a  Pimcli 
and  Judy  show  coming  by  frightened  the  pony,  and  he  ran  away,  and  ahnost 
paUed  the  defendant's  wife  down  while  she  tried  to  hold  him  in,  and  she  was  at 
iensth  obliged  to  let  go  the  rein. 

Chamhertf  for  the  defendant,  contended,  that,  under  these  drcumstanees,  the 
defendant  was  entitled  to  the  verdict. 

Vom^»f  for  the  plaintiff,  only  observed  on  the  contradictory  evidence,  and 
submitted  that  the  plaintiff's  witnesses  were  most  entitled  to  credit. 

Dbnman,  C.  J.,  in  summing  up,  (inter  o/id),  said — ^If  *the  &ct8  are  r«jii 
true  as  suggested  for  the  defence,  I  very  much  think  you  would  be  dis-  ^ 
)H«ed  to  consider  this  as  an  inevitable  accident,  one  which  the  defendant  could 
not  prevent.  Indeed  the  learned  counsel  for  Uie  plaintiff  seems  to  admit  that, 
f  >r  he  does  not  contend  that  the  defendant's  wife  was  not  a  proper  person  to 
have  the  care  of  the  pony,  but  he  puts  the  case  upon  the  contradiction  between 
the  testimony  of  the  witnesses.  His  lordship  read  the  evidence,  and  left  the 
(>a3o  to  the  juiy,  who  found  a 

Verdict  for  the  plaintiff-— Damages  19/.  bs. 

f>>m^,  for  the  plaindff. 

Ckambertf  for  the  defendant. 

[Attorneys — (Tony  and  Pentm,'] 
See  the  case  of  Boss  r.  Litton,  ante,  p.  408,  and  Gibbon  v.  Pepper,  cited  therein. 
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HOME  WINTER  CIRCUIT, 

1832. 


MAIDSTONE  ASSIZES. 

BSrOBS  MB.  BARON  OUBNST. 


*REX  V.  JOHN  PENSON.   Dee.  12. 

On  an  mdictment  against  a  man  for  bigamy,  it  appeared  that,  for  the  purpose  of  conceal- 
ment, the  second  wife  was  married  by  a  name  by  which  she  hieul  neyer  been  known : — 
Held,  that  this  was  no  anwer  to  the  charge,  alUiough  if  the  first  marriage  had  taken 
place  nnder  sach  circumstances  that  would  have  been  thereby  rendered  void. 

Thx  prisoner  was  indicted  for  bigamy. 

It  appeared  that  the  prisoneri  in  1828,  had  married  Anne  Wootton;  and, 
daring  her  lifetime,  in  1882,  he  married  Eliza  Brown,  by  the  name  of  Eliza 
Thick. 

The  second  wife  swore,  that  she  had  never  gone  by,  or  been  known  by,  the 
name  of  Thick,  and  she  had  assumed  it  when  the  burns  were  published,  that 
her  neighbours  might  not  know  that  she  was  th^  person  intended. 

J.  EtpinoMCy  for  the  prisoner.  I  submit  that,  upon  this  evidence,  the  indict- 
ment cannot  be  supported.  In  order  to  constitute  the  offence  of  bigamy,  the 
second  marriage  snould  possess  all  the  requisites  for  a  valid  one,  except  the 
ability  of  the  party  to  contract  it  by  having  a  former  wife  or  husband  living. 
To  constitute  a  valid  marriase,  it  is  necessary  that  the  parties  should  be  mar- 
ried in  their  right  names,  or  by  such  as  they  were  commonly  known  bv;fa)  and 
^4131  ^^^  ^^  °^^  ^  h&t^i  as  the  second  '^'wife  has  stated  that  she  hadi  never 
^  passed  by  the  name  in  which  she  was  married.  This  marriage,  there- 
fore, was  void  ab  initio,  and  there  being  then  no  second  marriage,  the  offence  of 
bigamy  has  not  been  committed. 

Gurnet,  B.  That  applies  only  to  the  first  marriage;  and  I  am  of  opinion, 
that  parties  cannot  be  allowed  to  evade  the  punishment  for  an  offence,  by  con- 
tracting a  concertedly  invalid  marriage.  (6)  Verdict — ^Guuty. 

(a)  In  the  case  of  Bex  v.  Inhabitants  of  Tibshelf,  1  B.  &  Ad.  190,  Lord  Tenterden,  G. 
J.,  says  that,  with  respect  to  marriages,  the  following  rules  are  fully  established  by  a 
series  of  decisions: — "/lr«t,  that  if  there  be  a  total  variation  of  a  name  or  names,  that  is 
if  the  banns  are  published  in  a  name  or  names  totally  different  from  those  which  the 
parties  or  one  of  them  ever  used,  or  by  which  they  were  ever  known,  the  marriage  in  pur- 
suance of  that  publication  is  inyalid ;  and  it  Is  immaterial  in  such  cases  whether  the 
misdescription  has  arisen  from  accident  or  design,  or  whether  such  design  be  fraudulent 
or  not — ^But,  «eoom%,  if  there  be  a  partial  yariation  of  name  only,  as  the  alteration  of  a 
letter  or  letters,  or  the  addition  or  suppression  of  one  Christian  name,  or  the  names  hare 
been  such  as  the  parties  hare  used  and  been  known  by  at  one  time  and  not  at  another ; 
in  such  cases  the  publication  may  or  may  not  be  yold:  the  supposed  misdescription  may 
be  explained,  and  it  becomes  a  most  important  part  of  the  inquiry,  whether  it  was  con- 
sistent with  honesty  of  purpose  or  arose  from  a  fraudulent  intention.  It  is  in  this  class 
of  cases  only  that  it  is  material  to  inquire  into  the  motives  of  the  parties." 

(&)  In  the  case  of  Rex  v.  Allison,  R.  &  R.  C.  G.  R  109.  The  indictment  was  against 
the  prisoner  for  marrying  Anna  Timson,  while  he  had  a  wife  liring.  The  second  marriage 
was  by  l>anns,  and  it  appeared  that  the  prisoner  wrote  the  note  for  the  publication  of  the 
banns,  in  which  the  woman  was  called  Anna,  and  that  she  was  married  by  that  name, 
but  her  real  name  was  Susannah.  On  a  case  reserred,  the  Judges  held  unanimously  that 
the  second  marriage  was  sufficient  to  constitute  the  offence,  and  that  after  haying  called 
the  woman  Anna  in  the  note  he  gave  in,  it  did  not  lie  in  the  prisoner's  mouth  to  say  that 
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•COURT  OF  KING'S  BENCH. 

Mrst  Sitting  at  Westmivster  in  BUary  Termy  1833. 

BEFORB  MB.  JTTBTICB  J.  PABKE. 

OBB  and  Others  v.  BROWNE.    Jan.  12. 

Where  partaes  hare  become  bankrupt  in  France,  but  have  been  reinstated  in  their  affairs 
by  a  concordat ;  it  is  not  necessary  in  an  action  brought  by  them  for  money  due  to 
them  before  their  bankruptcy,  to  prove  that  they  hare  performed  their  part  of  the  con- 
cordat, but  they  should  shew  that  the  action  is  brought  with  the  assent  of  the  com- 
missioners named  therein. 

This  was  an  action  for  money  lent — ^brought  in  the  names  of  the  three  plain- 
tiffs, MessiB.  Orr,  Gbldsmid,  and  Fladgate.     Plea — the  general  issue. 

It  appeared  that  the  plaintiffs,  who  had  carried  on  the  business  of  bankers  at 
Paris,  had  advanced  a  sum  of  34/.  to  a  person  named  Wynch,  at  the  instaDoe 
of  the  d^endant,  and  ^at  the  plaintiffs  had  afterwards  become  bankrupt  It 
further  i^peared  that,  on  the  1st  of  July,  1831,  a  concordat  had  been  si^ied  bj 
the  creditors  of  the  plaintiffs.(a)  This  concordat  stated  that  two  of  the  plain- 
ti£b,  "^Messrs.  Orr  and  Fladgate,  had  agreed  to  make  certain  payments  p^^. 
to  the  creditors  and  abo  to  give  them  the  benefit  of  the  result  of  a  liti-  ^ 
gated  claim;  which  belonged  to  Mr.  Orr,  and  then  stated  as  follows : — 

she  was  not  known  as  well  by  the  name  of  Anna  as  by  that  of  Susannah ;  or  thai  she 
was  not  rightly  called  by  the  name  of  Anna  in  the  indictment. 

(a)  On  the  subject  of  concordats,  it  is  by  the  Code  de  Commerce,  chap.  S,  sect  2. 
oraained  as  follows : — 

619.  n  ne  pourra  Stre  consent!  de  traits  entre  les  cr^anciers  d^b^rans  et  le  debitenr 
failli  qu'apres  Taccomplissement  des  formality  ci-dessous  presents : — 

Ce  traits  ne  s'^tablira  que  par  le  concours  d'un  nombre  des  cr^anciers  formant  U 
majority  et  repr&sentant  en  outre  par  leurs  titres  de  cr^ances  v^rifi^es  les  trois  quarts  de 
la  totality  des  sommes  dues,  selon  I'^tat  des  cr^ances  y6ri£^es  et  enregistr^es,  conform^ 
ment  a  la  section  lY,  du  chapitre  VII ;  le  tout  a  peine  de  nullity. 

520.  Les  creanciers  hypoth^caires  inscrits,  et  ceuz  nantis  d'un  gage  n'auront  point  de 
▼oil  dans  les  deliberations  relatives  an  concordat. 

521.  Si  Tezamen  des  actes,  livres  et  papiers  du  failli,  donne  quelque  prfeomption  de 
banqueroute,  U  ne  pourra  dtre  fait  aucun  traits  ^ntre  le  failli  et  les  crianciers,  &  peine  de 
nuUite :  le  commissaire  reillera  a  rexecution  de  la  pr^sente  disposition. 

522.  Le  concordat,  s'il  est  consent!,  sera,  a  peine  de  nullity,  sign^  stance  tenante:  si  la 
majority  des  cr^anciers  presens  consent  au  concordat,  mais  ne  forme  pas  les  trois  quaru 
en  somme,  la  deliberation  sera  remise  a  huitaine  pour  tout  deiai. 

523.  Les  creanciers  opposans  au  concordat  seront  tenus  de  faire  signifier  leus  oppositioDa 
aux  syndics  et  au  failli  dans  huitaine  pour  tout  dblai. 

524.  Le  traite  sera  homologue  dans  la  huitaine  du  jugement  sur  les  oppositions. 
L'homologation  le  rendra  obligatoire  pour  tous  les  creanciers,  et  conserrera  I'hj^th^ue 
a  chacun  d'eux  sur  les  immeubles  du  failli:  a  cet  effet,  les  syndics  seront  tenus  de&iiv 
inscrire  aux  hyjiotheques  le  jugement  d'homologation,  a  moins  qu'il  n'y  ait  ete  4^rQge  par 
le  concordat. 

625.  L'homologation  etant  signifiee  aux  syndics  proTlsoires  ceuxci  rendront  leurcompte 
definitif  au  failli  en  presence  du  commissaire,  ce  compte  sera  defoattu  et  arvAte.  Bd  cat 
de  contestation  le  tribunal  de  commerce  prononcera :  les  syndics  remettront  ensoite  an 
failli  runirersalite  de  ses  biens,  ses  livres,  papiers  effets.  Le  failli  donnera  decharge  le^^ 
fonctions  du  commissaire  et  des  syndics  cesseront,  et  il  sera  dresse  du  tout  procte-Terbal 
par  le  commissaire. 

626.  Le  tribunal  de  commerce  pourra  pour  cause  dMnconduite  ou  de  fraude  refaser 
homologation  du  concordat,  et  dans  ce  cas  le  failli  sera  en  prevention  de  banqueroate  et 
renvoye  de  droit  devant  le  magistrat  de  surete  qui  sera  tenu  de  poursuivre  d'offioe.  S'il 
accorde  Thomologation  le  tribunal  dedarera  le  failli  excusable  et  susceptible  d'etre 
rehabilite  aux  conditions  exprim^es  an  titre  ciaprds  dk  ul  bieabilitatioh. 
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Article  3. — ^The  ereditors  accept  the  enffagements  and  transfers  resulting  from 
the  aforesaid  articles,  and  by  means  of  which  they  make  a  surrender  pure  and 
simple,  definitive  and  entire  to  the  hands  of  Orr,  Ooldsmid,  and  Company,  of  all 
that  may  remain  dne  to  them  in  principal,  interest,  and  charges. 

Article  4. — ^This  remittance  is  consented  to,  with  the  condition  that  Messrs. 
Orr  and  Fladgate  shall  be  charged  collectively  or  separatelv,  in  the  case  that 
'*'4161  ^^^  ^°^  *^^  ^^^^  ^^"^  refuse  to  concur  in  it,  to  follow  the  liquidations 
->  of  the  firm  of  Orr,  Goldsmid,  and  Company,  with  the  concurrence  and 
under  the  inspection  of  two  commissioners  hereinafter  mentioned.  Messrs. 
Wright  Truffiut,  and  Sloper,  are  named  commissioners,  in  order  to  concur  in 
the  u<^uidation  in  question. 

Article  5.  In  de&ult  of  the  house  of  Orr,  €h)ldsmid,  and  Company,  execut- 
ing faithfuUv  the  present  concordat  in  its  different  parts,  it  shall  he  deprived  of 
the  benefit  that  results  therefrom ;  and,  after  ^  declaration  d  .their  de&ult,  the 
creditors  shall  re-enter  into  their  full  rights,  and  that  which  they  shall  have 
been  paid  shall  be  considered  as  simply  on  account. 

Article  7.  Dnder  the  faith  of  the  execution  of  the  present  concordat,  in  its 
several  parts,  the  creditors  re-instate  the  members  of  the  firm  of  Orr,  Gk)ld8mid, 
and  Company,  in  the  administration  of  their  goods,  in  whatever  country  that 
administration  may  be  exercised.  The^  make  null,  in  every  necessary  ca«e,  all 
acts,  which  be  opposed  to  the  said  adnunistration. 

This  concordat  had  been  confirmed  by  the  Cour  de  Commerce  of  the  depart- 
mont  of  the  Seine  in  France. 

There  was  no  dispute  respecting  the  advance  of  the  money,  and  a  copy  of 
the  confirmation  of  the  concordat  was  read  in  evidence  bv  consent 

It  was  proved  by  M.  Colin,  an  advocate  at  the  French  bar,  that  two  parties 
may  contract  for  a  third,  if  it  be  for  his  benefit,  (a) 

Kelly,  for  the  defendant.  I  submit  that  the  plaintifs  cannot  maintain  this 
action  without  proving  the  assent  of  the  commissionevs  named  in  the  con- 
cordat. 

*4171       *^^  ^^^  ^^*  ^^  following;  letter,  written  by  t2ie  commissioners  to 
-I  the  plaintiff's  attorney,  was  given  in  evidence : — 

"  11  Rue  Lafittc,  Paris,  23  Nov.  1832. 
^<In  the  Matter  of  Orr  and  Go.  versus  Browne. 

"  Sir, — ^We  enclose  you  the  original  office-copy  of  the  judgment,  ratifying 
and  confirming  the  concordat  of  Messrs.  Orr,  Goldsmid,  and  Go.  We  do  not 
know  what  degree  of  imporUnce  may  be  attached  to  our  assurance,  should  Mr. 
Browne  persist  in  his  defence  and  go  into  court ;  but  we  think  it  proper  to 
send  you  with  this  document  our  assurance  as  to  its  correctness  and  authenticity. 
We  trust  you  will  continue  to  give  the  a&ir  your  best  attention,  and  that  the 
measures  which  you  have  taken  will  soon  succeed  in  realizing  the  just  claim  of 
the  three  against  Mr.  Browne.    We  are.  Sir,  yours  obed., 

<<  George  Wright  H.  Trufl&dt, 
"Robert  Sloper." 

"  It  may  be  added  that  the  commissioners  would  not  sanction  any  settlement 
that  Browne  could  make  with  Orr,  unless  Mr.  Fladgate  consented  thereto.'' 

KeQjf. — I  submit  that  the  plaintifb  should  shew,  that  they  have  performed 
their  part  of  the  agreement  contained  in  the  concordat. 

Mr.  Justice  J.  Parke. — By  the  concordat,  the  plaintifb  are  reinstated,  and 
they  can  only  be  ousted  after  a  declaration  of  their  default.  The  plaintiffs  have 
made  out  their  case.  Verdict  fcnr  the  phdntiflis. 

(a)  Code  Cirile,  art.  1121,  "On  pent  pareillement  stipuler  au  profit  d'an  tiers  lorsqae 
telle  est  la  condition  d'ane  stipulation  que  Ton  fait  pour  soimSme  ou  d'ane  donation  qne 
Ton  fait  a  un  autre.  Celui  qui  a  fait  cette  stipulation  ne  pent  plus  la  revoquer  ai  le  tiera 
a  d^darfi  vouloir  en  profiter.'' 
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Sir  J.  Scarlett  and  Curwoody  for  the  plaintiflb. 
KeU^^,  for  the  defendant. 

[Attorneys— TT.  FladgiiU  and\0ro«iu.] 
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The  carriage  of  A.  being  on  the  premifes  of  B.,  was  seized  by  0.  for  rent  doe  bj  B.  to  las 
landlord,  D.  In  an  action  of  trorer  bronght  by.  A.  against  C,  a  witness  proved  tiiat  Z. 
had  held  the  premises  of  D.  for  more  than  a  year,  bat  that  he  had  a  lease  of  thoa:— 
Held,  that  the  lease  mnst  be  produced  and  given  in  OTidence,  and  that  B.'s  acqniesoeacs 
in  the  distress  wonld  not  dispense  with  such  proof. 

Case. — The  first  count  of  the  declaration  stated,  that  the  plaintiff  bad  sent 
a  chaise  to  a  poreon  named  Portlock,  to  be  repaired ;  and  that,  while  it  was  so 
in  the  possession  of  Portlook,  the  defendant  had  seised  and  sold  it.  There  ms 
also  a  count  in  trover.    Plea — General  issue. 

It  appeared  that  the  plaintiff  had  orieinally  sent  the  chaise  to  Mr.  Portlock,  who 
was  a  ooaohmaker,  for  the  purpose  of  having  it  repaired^  but  that,  aller  the 
repairs  were  completed,  the  plaintiff  took  it  away,  and  subsequentlv  sent  it  back 
to  Mr.  Portlock's,  <'on  stanaing*'  for  the  purpose  of  its  being  sola,  if  a  sum  of 
40  or  45  guineas  could  be  obtained  for  it.  While  it  remained  so  <'  on  standing," 
it  was  seised  and  sold  by  the  defendant.  It  was  proved  to  be  usual  for  ooach- 
makers  to  have  carriages  on  standing,  for  the  purpose  of  sale;  and  that  they 
charged  a  certain  sum  per  week  while  a  carriage  so  remained,  and  also  a  jmt 
centage  on  the  price  when  the  carriage  was  sold. 

The  defence  was,  that  Mr.  Portlodc  owed  rent  to  his  landlord,  Mr.  Peaks, 
and  that  the  defendant  seized  the  chaise  under  a  distress  for  rent 

A  witness  stated,  that  Mr.  Portlook  was  the  tenant  of  Mr.  Peake,  and  had 
occupied  the  premises  for  more  than  a  year ;  but  that  he  held  the  premises  under 
a  lease. 

Mr.  Justice  J.  Parke.    The  lease  must  be  put  in. 

F,  Pdlock,  for  the  defendant.  I  submit,  that  if  I  prove  that  Mr.  Portlock 
aoQuiesced  in  the  distress,  that  will  be  sufficient,  without  proof  of  the  lease. 

Mr.  Justice  J.  Parke.  I  think  that,  as  there  is  a  lease,  you  must  put  it  in 
and  prove  it  in  the  regular  way.    The  plaintiff  is  entitled  to  a  verdict. 

Verdict  for  the  plaintiff — ^Damages  38/. 

*  TTiestgerj  for  the  plaintiff.  r*419 

jP.  Pollock  and  ComyUy  for  the  defendant.  ^ 

[Attorneys— IToMMoMe  and  J,  HamiUon,'\ 


FOREMAN  and  Another,  Executor  and  Executrix  of  PHILADELPHTS 
JEYES  V.  FREDERICU8  JBYES.    Jan,  14. 

A  bond  conditioned  to  paj  1,0002.  on  a  daj  five  years  from  the  date,  and  to  pay  interest, 
hjftlf  yearly,  in  the  mean  time,  only  requires  a  stamp  for  the  amount  of  the  prindpil 
sum  of  1,0002. 

DsBT  on  bond,  with  counts  upon  two  promissoiy  notes.  Pleas  to  the  first 
count — Non  est  factum,  solvit  ad  diem,  and  solvit  post  diem.  Pleas  to  the 
other  counts — ^Nil  debet,  and  to  the  whole  declaration,  a  set-off. 

The  bond  was  put  in.  It  was  dated  August  2, 1818,  and  was  in  the  penal 
sum  of  2,000/.;  and  upon  the  following  condition: — <<The  condition  of  the 
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above-written  obligation  is  snob,  that,  if  the  above  bonnden.  Fredericns  Jeyes, 
his  heirs,  execntors,  or  administrators^  do  and  shall  well  and  truly  pay  to  the 
said  Philadelphos  Jeyes,  his  executors,  administrators,  or  assigns,  the  roll  sumi 
of  1,000^.  of  good  and  lawful  money  of  Great  Britain,  and  interest,  on  tl^  2d 
day  of  August,  which  will  be  in  the  year  of  our  Lord,  1828 ;  and  ako  do  and 
shall  well  and  truly  jpay  or  cause  to  be  paid,  half  yearly,  the  interest  to  accrue 
due  on  the  said  1,000/.,  after  the  rate  of  five  pounds  by  the  hundred  by  the  year, 
that  is  to  say,  on  the  2d  day  of  February  and  the  2d  day  of  August,  in  each  and 
every  year,  or  within  fourteen  days  then  next  following  3  the  first  payment 
thereof  to  be  made  on  the  2d  of  f^bruary  next,  or  within  fourteen  days  then 
next  foUo?ring,  then  the  above  written  obligation  to  be  void/' 

The  bond  was  on  a  5/.  stamp. 

3ft2Zer,  for  the  defendant.  1  submit  that  this  bond  is  not  properly  stamped. 
^4201  ^^  ^  ^  ^^^  ^  P^y  1,0007.  on  a  certain  day,  and  to  pay  certain  sums  more 
^  as  interest,  on  *oUier  certain  days.  This  stamp  is  only  sufficient  for  a 
bond  of  1,000/.,  and  not  so  for  a  bond  for  1,250/.,  which  this  bond  really  is. 
By  the  stamp  act,  55  Geo.  4,  c.  184,  <<  a  bond  given  as  a  security  for  the  pay- 
ment of  any  definite  and  certain  sum  of  money,"  is  where  the  sum  exceeds  500/. 
and  does  not  exceed  1,000/.,  to  bear  a  stamp  of  5/. ;  but  where  the  sum  exceeds 
1,000/.  and  does  not  exceed  2,000/.,  the  stamp  ou^ht  to  be  six  pounds;  and  in 
the  same  statute,  bonds  <^  given  as  a  security  for  me  payment  of  any  annuity, 
or  of  any  sum  or  sums  of  money  at  stated  periods  (not  being  interest  for  any 
principal  ium,  nor  rent  reserved  or  payable  upon  any  lease  or  tack/')  are  made 
liable  to  a  different  duty. 

Mr.  Justice  J.  Pakke.  This  latter  enactment  may  either  mean  that  interest 
is  not  to  be  reckoned  in  calculating  the  stamp  duty,  or  that  it  is  to  be  charged 
at  a  different  rate.  I  know  it  has  been  decided,  that  a  bill  given  for  a  certain 
sum  and  interest,  only  requures  a  stamp  for  the  amount  of  the  principal. 

Miller, — ^This  is  not  the  case  of  an  ordinary  bond  to  pay  a  certain  sum  on  or 
before  a  particular  day,  when,  by  paying  the  principal  at  once,  the  party  would 
not  be  liable  to  interest  ]  but  here  the  principal  is  to  be  paid  on  the  2nd  of 
August,  1823,  and  the  other  sums  must  also  be  paid  for  interest  at  all  events; 
therefore,  nothing  can  be  more  definite  and  certain  than  the  amount  to  be  paid. 
In  the  case  of  Attree  ti.  Anscomb  and  Others,(a)  it  was  held  that  a  bond  con- 
ditioned for  the  payment,  by  quarterly  payments,  of  an  annual  rent  of  865/.  for 
the  tolls  of  Brighton  Market  was  a  liond  within  that  branch  of  the  stamp  act 
which  imposes  a  duty  on  bonds  given  as  a  security  for  the  payment  of  any 
definite  and  certain  sum  of  money. 

^A(2X'\       *CampbeUf  S.  G.,  for  the  plaintiff.    The  amount  of  the  tax  is  meant 
-■  to  be  in  the  sum  lent,  and  not  the  interest  to  be  paid  upon  it. 

Mr.  Justice  J.  Pakkjb.  I  think  the  stamp  is  sufficient,  and  therefore  the 
bond  may  be  read.(&^ 

The  bond  was  read.  The  cause  was  referred. 

CampheUy  8.  G.,  and  KeRy^  for  the  plaintiffs. 

MiUer,  for  the  defendant. 

[Attorneys— iJ.  WaUon  and  F,  JeyetJ] 

(a)  2  M.  Jk  S.  88.  That  case  was  decided  on  the  stamp  act,  48  Qeo.  3,  c.  149;  but  the 
two  statutes  are  worded  exactly  alike,  so  far  as  regards  this  point. 

(6)  In  the  case  of  Dearden  v.  Binns,  1  M.  Jk  B.  130,  a  bond  had  been  given  for  the  pay- 
ment of  200Z.,  with  lawful  interest,  by  the  payment  of  instalments  of  21,  8«.  per  month, 
*<  until  the  sum  of  200Z.,  and  interest  upon  the  whole  sum  throughout  the  time  aforesaid 
shall  be  fully  paid  and  satisfied."  This  bond  bore  a  2/.  stamp,  which  was  the  proper 
stamp  on  200/.,  and  it  was  held  to  be  sufficient.  See  also  Dixon  v,  Robinson,  ante,  p.  96, 
and  tilie  cases  there  cited. 
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Sitting  in  London  after  WlUiry  Ternij  1833. 

BEFORE  UyBLD  OHJXf  JU8TI0B  DSNBfAK. 

LUXFOBD  ti.  LARGE.    J%.  8. 

In  an  action  againat  the  captain  of  a  steam  TesBel  for  swamping  a  loaded  wttenj  on  th« 
dver  hj  a  swell  produced  by  a  too  rapid  rate  of  passage,  the  jniy,  to  find  for  the  plam- 
tiff;  must  be  satisfied  that  the  mischief  was  occasioned  by  the  swell  alotu:  and  if  tb«f 
think  it  donbtfal  whether  it  was  or  not,  or  think  that  the  plaintiff  contribated  to  the 
injury  he  sustained  bv  his  own  improper  conduct,  either  in  mismanaging  or  OTciloading 
the  boatj  they  must  find  their  verdict  for  the  defendant. 

The  declaration  stated,  that  the  plaintiff,  before  and  at  the  time  &c.,  ires 
law/uUy  possessed  of  a  certain  boat  or  'hressel  of  great  value,  then  law-  r^^op 
fdllj  being  in  the  river  Thames,  &c.,  and  the  defendant  was  then  the  ^ 
captain  and  commander  of  a  certain  steam  boat  or  vessel,  then  also  being  in  the 
river  Thames,  &c.,  and  then  and  there  had  the  care,  management^  and  goyem- 
ment  of  the  same ;  jet  the  defendant,  not  regarding  his  duty,  &c.,  whust  the 
said  boat  or  vessel  o/the  said  plaintiff  was  so  in  the  river  Thames,  Ac.,  so  care- 
lessly, negligently,  and  improperly  behaved  and  conducted  himself,  in  and 
about  the  management  and  government  of  the  said  steam  boat  or  vemel,  and  so 
carelessly,  negligently,  and  improperly  managed  and  governed  the  same,  that  by 
means  and  in  consequence  of  the  carelessness,  negligence,  and  improper  conduct^ 
of  the  defendant  in  that  behalf,  the  said  steam  boat  then  and  there  wronzfully, 
negligently,  and  improperly  was  propelled,  and  did  sail  and  go  in  the  aaidf  river 
Thames  so  rapidly,  quickly,  and  improperly,  that  by  means  and  in  conaequence 
thereof,  the  said  steam  boat  or  vessel  then  and  there  caused  and  occasioned  the 
waters  of  a  certain  part  of  the  said  river  Thames  to  become,  and  the  same  there- 
by then  and  there  did  become,  and  were,  so  agitated,  rough,  uneven,  and  dan- 
gerous, and  thereby  the  said  boat  or  vessel  of  the  said  plaintiff ^  then  being  in 
the  said  part  of  the  said  river  Thames  where  the  waters  thereof  were  so  agitated 
and  dangerous,  as  aforesaid,  then  and  there  became,  and  was  filled  wiUi  water, 
pwamped,  and  sunk,  &c. ;  and  by  means  of  the  premises,  the  phuntiff  being  in 
his  said  boat  when  the  same  was  filled  with  water  as  aforesaid,  was  greatly  wet- 
ted, and  in  great  danger  of  being  drowned,  and,  in  being  saved  and  escaping 
from  drowning,  became,  and  was,  greatly  bruised,  wounded,  and  injured;  and 
also,  by  means  of  the  premises,  divers  goods,  &c.,  to  wit,  ten  quarters  of  o^  of 
great  value,  &c.,  being  in  the  said  boat  or  vessel  of  the  said  plaintiff,  when  the 
same  waa  sunk  as  aforesaid,  then  and  there  became  and  were  greatly  damaged 
and  spoiled  ;  and  also,  by  means  of  the  premises,  not  only  the  said  boat  or  ves- 
sel or  the^  said  plaintiff  ^became  and  was  greatly  damaged  and  injured,  r*i23 
and  the  said  plaintiff  was  put  to  a  great  expense,  &c.  in  and  about  repair-  ^ 
ing  of  the  damage  done  to  the  same ;  6w,  aZso,  by  means  of  the  premises,  he 
the  said  plaintiff  lost  and  was  deprived  of  all  the  profits  and  advantages  which 
might  and  would  have  arisen  and  accrued  to  him  from  the  use  of  his  said  boat 
or  vessel,  if  the  same  had  not  been  sunk  and  injured  as  aforesaid,  &c.    Plea — 
the  general  issue. 

According  to  the  evidence  on  the  part  of  the  plaintiff,  it  appeared,  that  on  the 
evening  of  Friday,  the  ?8th  of  October,  1881,  the  plaintiff  was  going  in  a  boat 
with  ten  quarters  of  oats  in  it  down  the  river  towards  Greenwich ;  that  the  tide 
^T^g  against  him,  he  kept  close  to  the  south  shore;  that  about  six  o'clook, 
when  he  was  at  Rotherhithe,  two  steam  boats,  one  called  the  Essex  and  the 
other  the  Yorkshireman,  came  hj  him  up  the  river,  at  intervals  of  about  five 
mmutes;  that  both,  on  being  hailed,  eased  their  steam,  and  passed  without  any 
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injury  to  the  plaintiff's  boat ;  that  a  few  minutes  after,  the  Albion,  commanded 
bj  the  defendant,  came  along^  about  the  middle  of  the  river,  at  the  rate  of 
eleven  or  twelve  miles  an  hour ;  that  she  was  hailed,  but  did  not  stop,  and  that, 
bj  means  of  the  swell  occasioned  by  her  rapid  progress,  the  plaintiffs  boat  was 
swamped  and  sunk,  the  plaintiff  himself  immersed  in  the  water  up  to  his  shoul- 
ders, and  the  sacks  of  oats  set  floating  about  the  river ;  that  the  plaintiff  was 
picked  up,  and  the  boat  raised,  and  more  than  half  the  com  taken  down  by  him 
to  Greenwich  in  it  the  same  evening ;  that  the  remainder  was  taken  down  in 
another  boat  the  next  morning;  and  that  the  plaintiff  was  confined  to  his  house 
for  about  a  week.  No  evidence  was  ffiven  on  the  subject  of  damage  to  the  boat^ 
and  the  witness  called  to  prove  the  damage  to  the  oats  failed  in  making  it  out 
The  plaintiff's  witnesses  said  that  the  boat  was  eight  or  nine  inches  out  of  the 
water  at  midships,  and  about  a  foot  out  at  the  bows.  They  added,  that  the 
niAOA-i  plaintiff  turned  her  head  to  *the  swell,  but  she  had  not  power  to  lift  her* 
^  self  over  it;  and  the  water,  in  consequence,  came  right  over  her 
bows. 

On  the  part  of  the  defendant,  it  was  proved,  that,  on  the  following  day,  a 
letter  was  written  bv  some  one  in  the  name  and  by  the  authority  of  the  plaintiff 
to  the  seoretary  of  the  Steam  Company — ^it  was  as  follows : — 

«  Greenwich,  October  29th,  1831. 
"To  J.  Miller,  Esq. 

'<  Sir, — Coming  down  the  Pool  last  evening  with  ten  quarters  of  oats  in  my 
charge  belonging  to  Messrs.  Couldrys,  butchers  of  Greenwich,  I  was  met  by  the 
Albion  steam  packet  going  up  the  Pool,  the  swell  from  which  sunk  my  boat, 
containing  the  above-mentioned  com.  In  consequence  I  was  subjected  to  lOs. 
ej^penses  tor  the  afisistence  of  watermen  to  get  up  the  same,  and  brinff  it  down 
to  Greenwich;  and  I  have  likewise  been  subjected  to  a  liability  of  making  good 
the  damace  done  to  the  com,  which  the  proprietor  states  to  be  4ff.  per  quarter 
worse  by  the  accident.  By  giving  me  a  remuneration  equivalent  to  the  a£ove  ex- 
penteSf  I  shall  feel  myself  satisfied,  otherwise  I  shall  be  under  the  necessity  of 
seeking  redress  in  another  quarter.    1  am.  Sir,  yours,  &c. 

"  Robert  Luxford, 
Waterman."^ 

In  Gonseauence  of  this  the  secretary  communicated  with  the  captain,  the  de- 
fendant, and  requested  the  plaintiff  to  attend  and  explain  the  transaction,  which 
he  did  in  the  course  of  two  or  three  days ;  and,  in  course  of  conversation  on  the 
subject,  he  said  that  he  knew  the  Albion  by  her  length,  and  saw  her  about  past- 
ing  him  when  his  boat  was  swamped.  Shortly  alter  the  interview,  at  which 
nothing  was  said  about  any  personal  injury ^  the  following  letter  was  received 
by  the  defendant  from  the  pluntifi's  attorney : — 

"  Fumival's  Inn,  2nd  November,  1831. 
♦4251  "  Sir,— I  am  directed  by  Robert  Luxford  to  apply  to  *vOu  for  a  com- 
^  pensation  for  the  very  serious  injury  he  has  sustained  by  being  sw&mp»ed 
by  the  Albion  Steam  Boat  on  Friday  last ;  I  will,  therefore,  thank  you  >o  in- 
form me  of  the  name  of  your  attomey,  to  whom  I  may  send  process.  I  am, 
Sir,  your  obedient  servant, 

Thomas  Flower." 

It  was  also  proved  by  several  of  the  crew  of  the  Albion,  that  at  Greenwich 
she  was  put  on  half  speed,  and  went  onl^  at  the  rate  of  about  four  miles  and  a 
half  an  hour,  in  addition  to  the  tide,  which  was  runninff  about  two  miles  and 
three  quarters  or  three  miles  an  hour;  that  the  Yo»[shireman  was  about  a 
quarter  of  a  mile  a-head  of  the  Albion  at  the  time  in  question ;  and  that  it 
would  be  about  that  (Ustance  off  when  its  swell  would  reach  the  shore.  It  was 
forthoF  protedy  that  the  plaintiff  had  onl^  borrowed  the  boat  for  the  oocanon, 
and  rettoned  it  uBinjured  the  same  evening;  and  the  person  for  whom  it  was 
built  proved  that  he  had  once  loaded  it  with  potatoes,  which  weighed  four  hun- 
dred weight  less  than  the  ten  quarters  of  oatS;  and  it  had  not  men  more  than 
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three  or  four  inches  free  board,  and  he  considered  it  was  not  safe  to  oarrjeTen 
that  weighty  except  in  veir  fine  weather.  The  person  to  whom  the  oats  were 
delivered  said,  that  he  had  not  made  any  charge  a^nst  the  plaintiff  in  respect 
of  the  oats,  nor  had  he  said  anything  abont  their  being  4s,  a  qoait^  wone ; 
but,  on  the  contrary,  on  the  plaintiff's  complaining  of  the  accident  the  next  moro- 
ing,  he  paid  him  and  the  men  who  assisted  him  for  their  additional  troiible.(a) 

*PkUt,  for  the  defendant,  contended — First,  that,  if,  as  the  plaintiff  i-^.^. 
said,  the  Albion  was  about  passing  him  at  the  time  his  boat  was  swamped,  *-  " 
it  could  not  have  been  the  swell  of  the  Albion  that  occasioned  the  swamping, 
as  it  would  not  reach  the  shore  till  some  considerable  time  after — and  Secondly, 
that  supposing  it  was,  yet  the  plaintiff,  by  his  improper  conduct  in  overlosdiog 
his  boat,  must  have  brought  the  injury  upon  himself,  and  could  not  complain  d 
the  defendant. 

Denman,  G.  J.,  in  summing  up,  {inter  alia)^  said — ^It  seems  to  me  in  this 
case  the  plaintiff's  claim  must  be  confined  to  the  personal  injury  he  has  sus- 
tained, as  the  boat  was  not  his,  and  the  com  was  not  his.  And  the  question 
for  you  will  be,  whether  he  is  entitled  to  look  to  this  defendant  for  compensa- 
tion. The  defendant  says — First,  that  the  swell  was  not  occasioned  by  the 
Albion — secondly,  that  the  plaintiff's  boat  was  improperly  loaded ;  and,  accord- 
ing to  your  opinion  upon  these  points,  you  will  find  your  verdict  for  the  plain- 
tiff or  the  defendant.  If  you  thmk  that  the  swell  was  not  occasioned  by  the  de- 
fendant's negligent  management  of  the  Albion,  or  that  it  was  the  plaintiff's  owd 
negligence  in  loading  his  boat  as  he  did,  which  occasioned  the  injury,  then  jou 
cannot  find  any  verdict  against  the  defendant.  [His  Lordship  read  &e  evidence 
and  commented  upon  it,  and  concluded  by  saying.] — ^You  must  be  satisfied  thai 
the  Albion  was  going  at  too  great  speed,  and  thereoy  occasioned  the  swell;  and 
you  will  have  to  say  whether  it  was  that  swell  alone  which  occasioned  the  in- 
jury, or  whether  it  is  dmihtjul  that  such  was  the  case,  for  that  will  be  enough 
to  prevent  the  plaintiff's  recovering.  If  you  are  satisfied  that  the  defendant's 
vessel  occasioned  the  injury  by  its  improper  speed,  and  that  the  pUdntiff  vas 
not  in  fault  and  did  not  contribute  to  his  misfortune  by  his  improper  manage- 
ment of  his  boat,  then  you  will  find  for  the  plaintiff,  and  give  him  such  damages 
as  you  consider  him  entitled  to. 

*The  jury  consulted  for  some  time  and  afterwards  retired,  and  even-  ^^12" 
tually  found  a —  Verdict  for  the  plaintiff — Damages  5/.      '■ 

LatOf  C.  S.,  and  Ryland,  for  the  plaintiff. 

Piatt  and  Payne,  K^r  the  defendant. 

[Attomeya— -Ftower  and  J,  R,  Thovuon,'] 

See  the  case  of  Vennall  v.  Gamer,  1  Gromp.  ft  Meeson,  21,  which  decides,  that,  ''in 
case  for  running  down  a  ship  neither  can  recorer  when  both  are  in  the  wrong;  but  tbe 
plaintiff  may  recover,  although  he  might  hare  prevented  the  coUiaion,  proTided  he  was  iu 
no  degree  in  fault  in  not  endeavouring  to  prevent  it."  See  alao  the  cases  of  Wakeman  r. 
Robinson,  8  J.  B.  Moore,  63 ;  Chaplin  9.  Hawes,  Vol.  3  of  these  Reports,  p.  554  ,*  Lack  r. 
Seward,  Vol.  4,  p.  106;  and  Pluck  well  v.  Wilson,  Bart.,  ante,  p.  375. 


BENNING  V.  DOVE.     Feb.  2. 
A.  having  printed  a  work,  sold  300  copies  to  B.,  a  bookseller,  at  40f.  a  copy,  binding  him* 

(a)  It  also  appeared  that  the  plaintiff,  on  being  remonstrated  with  for  going  to  lar 
under  such  circumstances,  said,  that  his  attorney  had  undertaken  to  bring  tiie  adioa  for 
him  on  the  terms  of  <*no  purchase  no  pay."  Upon  this  the  Lord  Chi^  Jostioe,  with 
reference  to  the  observations  of  counsel  on  both  sides,  said,  that  perhaps  it  might  be  diffi- 
cult for  a  poor  person  to  bring  a  cause  into  Court  without  some  such  assistance;  bat  be 
could  not  say,  that,  upon  the  whole,  it  was  a  practice  to  be  approved  of. 


427] 


5  Carbington  &  PATtnE.  639 


self  DOt  to  sell  to  others,  In  quires,  under  48«.,  and  in  single  copies  under  50f.  a  copy, 
until  B.'s  300  were  sold,  or  his  consent  was  obtained.  In  his  letter,  which  constituted 
the  agreement,  he  said  to  B.  "  I  do  not  expect  yon  to  sell  under  48«.  and  50j.,  but  do  as 
jou  lilce." — ^When  B.  had  sold  a  part  of  the  300  copies,  he  went  into  partnership  with 
O.,  and  transferred  all  his  stocic  at  the  cost  price.  He  also  sold  some  copies  at  45<.  and 
46«. — ^A.,  in  contravention  of  his  agreement,  sold  under  the  stipulated  prices  ,*  but,  on 
being  threatened  with  proceedings  bj  B.,  persuaded  D.,  who  had  purchased  the  princi- 
pal part,  to  consent  to  give  them  bacic,  if  it  would  satisfy  B. — ^D.  had  an  interriew  with 
B.,  and  told  him  this.  D.  said,  that  he  understood  the  arrangement  was  a  settlement 
of  the  difference,  and  that  B.  went  away  fh>m  the  interriew  perfectly  satisfied : — Held, 
in  an  action  by  B.  against  A.  for  a  breach  of  the  agreement,  that  neither  the  under- 
selling by  B.  nor  the  transfer  of  the  stoclc  to  the  partnership,  were  grounds  of  nonsuit ; 
but  that  the  arrangement  with  D.  was  an  answer  to  the  action,  if  the  juty  thought  it 
made  an  end  of  the.  dispute  between  the  parties.  Held,  also,  that,  on  the  question  of 
damage,  it  might  be  considered  whether  B.'s  own  underselling  had  or  had  not  contri- 
buted to  affect  the  price  of  the  worlc  in  the  marlcet 

The  first  count  of  the  deolaration  stated,  that^  on  the  10th  of  Decembery  1827, 
It  was  agreed  between  the  plaintiff  and  defendant  in  manner  foUowinff,  f  that  is 
to  say,)  ''  The  said  defendant  then  and  there  agreed  to  sell  to  the  said  plaintiff, 
and  the  said  plaintiff  then  and  there  agreed  to  duj  of  the  said  defendant,  divers, 
4,  loo-i  to  wit,  three  hundred  ^copies  of  a  certain  literary  wurk,  called  Commen- 

-*  taries  on  the  Laws  of  England,  by  the  late  Sir  William  Blackstone,  a 
new  edition,  with  practical  notes,  by  Joseph  Chitty,  Esq.,  Barrister  at  Law, 
at  and  for  a  certain  price  or  sum  of  money,  to  wit,  the  sum  of  40s.  per  copy, 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  600/.,  to 
be  paid  to  the  said  defendant  by  the  said  plaintiff  on  the  Monday  following,  the 
Ist  day  of  December  aforesaid,  in  the  promissory  notes  of  the  said  plaintiff,  at 
three,  six,  nine,  twelve,  fifteen,  eighteen,  twenty^ne,  and  twenty-four  months 
date,  in  equal  sums,  the  9a%d  defendant  n<a  to  tdl  to  others  numbers  of  the  said 
tcork  in  guiresy  under  48ff.  per  copy,  and  single  copies  not  less  than  50s.,  and 
not  to  bring  out  a  new  edition  of  the  said  work  tiU  the  three  hundred  copies  of 
the  said  plaintiff  were  gone,  or  till  he  the  said  defendant  got  the  consent  of  the 
said  plaintiff  J'  It  then  averred  mutual  promises  on  the  part  of  the  plaintiff 
and  defendant  to  perform  their  respective  parts  of  the  agreement ;  and  that  the 
plaintiff  bought  the  books  and  paid  for  them,  and  then  continued  : — "  Yet  the 
said  defendant  contriving,  and  wrongfully  and  unjustly  intending,  to  injure  the 
said  plaintiff,  did  not  nor  would  neiform  the  said  agreement  nor  his  said  pro- 
mises and  undertaking,  but  thereby  craftily  and  subtilly  deceived  the  said  plain- 
tiff in  this,  to  wit,  that  the  said  defendant  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  and  on  divers  other  days  and  times  between  that  day  and  the 
commencement  of  this  suit,  and  before  the  said  three  hundred  copies  of  the  said 
plaintiff  were  gone,  wrongfully,  and  without  the  consent  of  the  said  plaintiff,  did 
seU  to  others  numbers  of  me  said  work  in  quires  under  48ff.  per  copy,  and  single 
copies  less  than  50ff.;  wherd^  the  said  three  hundred  copies,  of  the  said  plaintiff, 
of  the  said  work,  became  and  were  much  lessened  in  value  and  price,  and  the 
sale  thereof  greatly  injured  and  decreased  ;  and  the  said  plaintiff  hath  now  on 
on  hand  a  large  number,  to  wit,  one  hundred  and  fifty  of  tne  said  copies  unsold 
*4291  *^^  undisposed  *of  and  hath  thereby  lost  and  been  deprived  of  great 

^  gains  and  profits,  amounting  in  the  whole  to  a  large  vom,  to  wit,  the  sum 
of  200/.,  which  he  would  and  might  otherwise  have  derived  from  the  sale  and 
disposition  of  the  said  last-mentioned  copies,  to  wit,''  &c.  The  second  count  stated 
the  agreement  more  briefly;  and  there  was  a  count  on  an  account  stated,  llie 
plea  was  non  assumpsit. 

It  appeared  that  the  defendant  had  printed  an  edition  of  Blackstone's  Com- 
mentaries, b^  Mr.  Chitty,  the  barrister,  and,  on  the  Ist  of  December,  proposed 
to  the  plaintiff,  who  was  then  carrying  on  business  as  a  law  bookseUer,  to  sell 
him  three  hundred  copies,  at  42«.  a  copy.  The  plaintiff  objected  to  pay  more 
than  40«.,  and  to  that  price  the  defendant  agreed.    The  material  parts  of  the 
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plaintiff's  letter  were — <^  I  will  only  sell  to  others  at  48«.  in  qnires,  and  single 
copies  at  50s.,  nntil  your  three  hoxidred  oopies  are  sold^  or  till  I  have  your  con- 
sent."  «I  do  not  expect  yon  to  sell  under  48s.  and  50#.:  but  do  as  yon 

like." 

On  the  10th  of  December,  1829,  there  was  what  is  called  a  tarade  sale  Ij 
auction,  at  the  Albion,  at  which  thirteen  copies,  as  twelve,  were  purchased  bj 
Simpkin  &  Marshall,  from  the  defendant's  stock,  at  40s.  a  copy;  and  at  a  am- 
ilar  sale  in  March,  1880,  at  which  the  defendant  presided,  twelve  copies  irere 
purchased  by  Messrs.  Whittaker,  and  one  by  Mr.  Doyle,  at  42s.  a  copy.  In  the 
month  of  February,  1829,  the  plaintiff  entered  into  partnership  with  a  Mr. 
Saunders,  and  the  quantity  on  hand,  viz.,  two  hundred  and  four  oopies,  was  re- 
moved to  the  premises  of  the  new  firm.  On  the  1st  of  January,  1831,  another 
sale  took  place,  at  which  Mr.  Henry  Butterworth,  a  law-book^ller,  purchased, 
in  the  first  instance,  twentv-siz  copies  at  40s.,  and  after  as  many  as  could  be 
were  sold  to  others,  Mr.  d,  took  the  remainder,  being  fifty-one  copies,  at  the 
same  price.  In  the  month  of  March,  1831,  in  consequence  of  an  application 
made  to  him  by  the  defendant,  Mr.  Butterworth  *had  an  interview  with  r^ion 
the  plaintiff,  who,  at  that  time,  had  threatened  to  proceed  against  the  *- 
defendant.  Mr.  B.,  in  his  evidence  as  to  that  interview,  said — ^^  I  stated,  that 
I  had  made  arrangements  to  return  all  I  had  purchased  at  that  sale,  in  coose- 
quenoe  of  the  agreement  between  the  plaintiff  and  defendant.  (1  had  sold  eight 
oopies  in  the  mean  time,  at  the  regular  subscription  price.)  I  did  this  to  pre- 
vent litigation  between  the  parties,  at  a  sacrifice  to  myself.  The  plaintiff  told 
me  that  the  whole  of  his  stock  was  taken  at  cost  price  as  between  him  and  Savn- 
ders.  I  understood  the  arrangement  made  by  me  between  the  plaintiff  and  de- 
fendant was  a  settlement  of  the  difference.  I  should  not  have  returned  the  books 
aftaiy  own  loss,  had  it  not  been  for  the  settlement  between  two  parties,  whom  I 
respected.  TlU  plaintiff  went  away  perfectly  satisfied.*'  It  appeared  farther, 
that  the  plaintiff^s  sale  of  the  work,  from  February  to  Christmas,  1829,  was 
forty-one  oopies;  in  the  year  1880,  fifteen  copies;  in  1831,  eighteen  copies; 
and  in  1832,  twenty-four  copies;  some  of  them  were  sold  at  4bs.  and  46s. ;  hut 
others  at  two  ffuineas  and  a  half  to  the  trade,  and  three  guineas  and  a  half  to 
ffentlemen.  The  quantity  remaining  on  hand  at  Christmas,  1832,  was  one  hun- 
dred and  six  copies. 

Sir  J.  Scarlatj  for  the  defendant,  contended,  1st,  that  the  plaintiff  was  bound 
by  implioation  not  to  sell  the  work  himself  under  the  price  at  which  the  de- 
fendant was  to  sell,  and  that  his  selling  at  45s.  and  46s.  was  an  answer  to  the 
aoUon,  as  being  against  the  good  faiUi  and  honour  of  the  contract,  inasmuch  as 
it  would  tend  to  prevent  the  defendant  from  selling  his  copies  at  all ;  2ndly,  that 
the  contract  was  put  an  end  to  by  the  plaintiff's  going  into  partnership  in  the 
month  of  February,  1829,  with  Mr.  Saunders,  and  transferrins  his  interest  to 
the  firm  ai  40s.  a  copy,  because  the  undertaking  of  the  defendant  was  only  to 
continue  in  foroe  tilt  Uie  three  hundred  oopies  were  sold  by  the  plaintiffi  and 
his  partinff  with  them  to  a  firm  of  which  he  was  only  *a  partner,  was,  in  r^j^i 
fact,  a  selling,  just  as  much  as  it  wouid  be  in  the  case  of  a  joint-stock  *- 
oomj^ny ;  and,  Srdlv,  that  the  arrangement  come  to  with  Mr.  Henry  BntterwOTth 
was  in  the  nature  or  an  accord  and  satisfaction  to  the  plaintiff.  Mr.  Butterworth 
told  the  plaintiff  that  he  would  give  back  his  copies,  which  formed  so  large  a  por- 
tion that  the  rest  must  be  comparatively  unimportant,  if  it  would  satisfy  him, 
and  make  an  end  of  the  dispute  between  the  parties;  to  which  the  plaintiff  r^ 
plied,  that  it  would  be  very  satisfactory,  and  that,  according  to  his,  Mr.  Butter- 
worth's,  understanding,  it  was  to  put  an  end  to  all  diffsrencea,  and  the  phuntiff 
went  away  perfectly  satisfied^  On  these  grounds  the  learned  counsel  submitted 
that  the  pluntiff  should  be  called. 

^^^^?^  0.  J.  I  think  I  cannot  nonsuit  upon  the  first  ground,  as  the  fseta 
relied  on  do  not  appear  to  have  been  communicated  to  the  defendant;  and,  with 
rospeot  to  the  second,  enough  does  not  appear  of  the  terms  on  which  the  part- 
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nersbip  commenoed;  to  justify  me  in  deciding  that  there  was  a  parting  with  the 
lK>oka  by  the  plaintiff  within  the  meaning  of  the  agreement:  with  respect  to 
%he  third  ground,  it  does  seem  an  answer  to  the  action. 

On  the  part  of  the  defendant  it  was  proposed  that  a  juror  should  be  with- 
drawn. This  waa  objected  to  on  the  part  of  the  plaintiff,  and  the  case  went  to 
the  jury. 

Denmak,  C.  J.,  in  summing  up,  after  statine  the  pleadings  and  reading  the 
letters,  observed — ^It  seems  that  the  defendant  kft  the  plaintiff  at  liberty  to  sell 
as  he  pleased,  and  bound  himself  down  not  to  sell  under  the  prices  stated,  and 
this  is  an  answer  to  some  part  of  the  argument  urged  in  favour  of  the  defendant. 
You  will  have  to  say,  first,  whether  the  agreement  was  made;  of  this,  there 
does  not  seem  any  doubt ;  and  then,  whether  it  was  broken ;  and  if  it  was,  you 
must  spell  out  the  damage  as  well  as  you  can  from  the  evidence.  It  is  a  very 
'*'4321  ^^^^^^^  thing  to  ascertain  *tho  amount  of  the  damage.  I  think,  in  con- 
-^  aidering  that  object,  you  may  reasonably  consider,  as  damage  must  arise 
from  the  effect  produced  upon  the  price  of  the  work  in  the  market,  by  the  defend- 
ant's having  sold  copies  at  a  sum  lower  than  the  stipulated  price,  whether  the  plain- 
tiff's own  selling  at  45s.  and  46s.  might  not  have  contributed  to  that  depreciation. 
If  you  are  satisfied  that  the  agreement  was  broken,  then  you  will  have  to  say 
to  what  extent  the  plaintiff  has  been  injured;  unless  you  should  be  of  opinion 
that  what  took  place  between  Mr.  Butterworth  and  the  plaintiff  was  a  complete 
conciliation  up  to  that  time,  and  was  not  confined  to  Mr.  Butterworth's  individ- 
ual transaction  only.  There  is  no  distinct  evidence  that  the  plaintiff  knew  that 
the  defendant  had  sold  to  others;  but  Mr.  Butterworth  says,  that  he  understood 
it  to  be  a  complete  settlement  of  the  difference  which  existed  between  the  par- 
ties, and  that  he  would  not  have  returned  the  books  at  a  loss  to  himself  if  he 
had  not  wished  to  make  an  end  of  the  disputes  between  them. 

His  Lordship  left  it  the  jury  to  say,  in  the  first  instance,  whether  they  thought 
3Ir.  Butterworth  made  an  end  to  the  dispute  between  the  parties  altogether,  tell- 
ing them,  that,  if  they  did,  they  should  find  their  verdict  for  the  defendant; 
but,  that,  if  they  did  not,  he  would  read  over  to  them  the  evidence  upon  the 
subject  of  the  damage.(a) 

The  jury  said,  they  thought  that  the  arrangement  made  by  Mr.  Butterworth 
satisfied  the  whole  of  the  difference,  as  he  said  that  the  plaintiff  went  away  per- 
fectly satisfied.  Verdict  for  the  defendant. 

GraingeTy  for  the  plaintiff. 

Sir  J,  Scarlett  and  Kelli/y  for  the  defendant. 

[Attorneys — Owen  ^  Dixon^  and  MoUoy,'\ 


♦433]  *3IILLER  r.  HAMILTON. 

A  baker  delivered  bread  from  week  to  week,  and  was  paid  many  snms  by  the  hoasekeeper 
of  bis  cnstomer,  and  received  weekly  bills  for  a  period  of  time  subsequent  to  a  time  for 
which  the  housekeeper  had  not  paid  him : — Held,  in  an  action  by  him  to  recover  from 
his  customer  the  amount  of  the  unpaid  bills,  that  the  question  of  negligence  was  not 
raised  and  that  the  plaintiff  was  entitled  to  the  verdict,  as  the  defendant  did  not  prove 
that  he  had  given  the  housekeeper  money  for  the  purpose  of  paying  the  bills  in 
question. 

Assumpsit  for  goods  sold  and  delivered. 

The  plaintiff  was  a  baker,  and  sought  to  recover  from  the  defendant  a  sum  of 

[a)  It  was  at  first  thought  that  damages  must  be  given  for  the  sale  of  three  copies  after 
the  settlement  of  the  difference,  but  it  turned  out  that  they  were  sold  after  the  action  was 
commenced. 

Vol.  XXIV.— 41 
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6^.  15<.  for  bread  delivered  at  his  house  from  Febmary  8th  to  March  22nd,  ml 
from  April  3rd  to  May  24th,  1830.  It  appeared  that  weekly  bills  were  msde 
out  and  delivered  every  week  to  the  defendant's  housekeeper,  and  that  the  two 
weeks  from  the  22nd  of  March  to  the  3rd  of  April  had  been  paid,  as  had  al^' 
the  whole  of  the  bills  from  the  24th  of  May  to  the  latter  end  of  August,  at 
which  time  the  housekeeper  left  the  defendant's  service.  A  few  days  alter  ^he 
left,  payment  of  the  omitted  weeks  was,  for  the  first  time,  demanded  of  the 
defendant  by  the  plaintiff.  It  was  sworn,  on  the  part  of  the  plaintiff,  that  tk 
paid  bills  were  all  separately  receipted,  though  sometimes  three  or  four  veek^ 
were  paid  at  one  time. 

Campbell f  S.  G.,  for  the  defendant.  The  action  cannot  be  maintained.  The 
plaintiff'  has  trusted  the  housekeeper,  and  to  her  he  must  look.  It  was  a  weekh 
dealing ;  and  as  soon  as  the  plaintiff  found  that  some  of  the  bills  were  not  paiu, 
he  should  have  made  application  to  the  defendant,  and  complained  of  the  dod- 
payment,  but,  instead  of  doing  this,  he  continued  to  give  receipts  weekly  fn*m 
time  to  time  afterwards.  If  the  plaintiff  had  gone  after  the  housekeeper's  omi^ 
sion  to  pay  the  weekly  bills  and  told  the  plaintiff  of  it,  this  would  not  hive 
happened ;  and  his  not  doing  so,  but  continuing  to  give  receipts  afterwards,  b 
tantamount  to  an  admission  of  his  having  trusted  her. 

It  was  proved,  on  the  part  of  the  defendant,  that  the  plaintiff  had  said  to  hi; 
wife,  after  the  housekeeper  left — "  The  old  woman  has  done  us  at  last ;" — and 
also,  that  he  told  the  person  who  succeeded  as  housekeeper,  that  he  '''did  ^  lo^ 
not  think  he  could  recover,  as  he  had  acted  wrong  in  receipting  the  bills  ^ 
and  leaving  the  back  debt. 

Goulhum,  Scrjt.,  for  the  plaintiff,  in  reply,  (inter  alia,)  said — ^Thcre  is  no 
proof  that  the  defendant  gave  any  money  to  the  housekeeper  for  the  purpose  of 
paying  these  bills,  and,  without  such  proof,  there  is  no  defence  to  the  action. 

Den  MAN,  C.  J.,  in  pumming  up,  said — The  plaintiff  claims  of  the  defendtm 
the  amount  of  a  baker's  bill.  The  defendant  says  that  he  has  paid  it.  Now  it 
seems  to  me  that  the  last  observation  made  by  the  plaintiff's  counsel  decider 
the  case  ;  for  it  does  not  appear  that  the  defendant  ever  gave  any  money  to  Li? 
housekecp^  to  make  these  payments  with.  The  plaintiff  thought  that  she  had 
received  the  money  when  he  said  <'  the  old  woman  has  done  us ;"  and  pcrhap^ 
we  may  think  so  too ;  but,  as  it  is  not  proved,  we  cannot  act  upon  it.  It  5€CDl^ 
to  me,  therefore,  that  wo  need  not  go  into  the  question  of  negligence,  for  there 
has  been  some  negligence  on  both  sides.  Under  these  circumstances,  it  appear? 
to  me,  that  the  verdict  should  be  for  the  plaintiff. « 

Verdict  for  the  plaintiff — Damages  6/.  15#. 

GouHourn,  Serjt.,  and  R.  Gurtiey,  for  the  plaintiff. 

Campbell,  S.  G.,  for  the  defendant. 

[Attorneys — Athley  and  TtetdaU  ^  Co.'] 


♦PROMOTIONS.  [^4.5 

In  the  Vacation  after  Easter  Term,  J.  T.  Coleridge,  Esq.,  Barrister  at  I4V, 
was  called  to  the  degree  of  Serjeant  at  Law. 

In  the  same  Vacation,  John  Gurncy,  Esq.,  one  of  his  Majesty's  couDsel 
learned  in  the  law,  was  appointed  one  of  the  Barons  of  the  Exchequer,  vice  Sir 
M.  Garrow,  Knight,  resigned. 

In  Trinity  Term,  Mr.  Serjeant  Taddy  was  appointed  her  Majesty's  Attomcy- 
Jjeneral,  vice  J,  Williams,  Esq. :  and  Mr.  Serjeant  Mereicether  was  appointed 
tier  Majesty's  SoUcitor-General,  vice  C  C  Fepys,  Esq. 

In  the  Vacation  after  Trinity  Term,  Mr.  Serjeant  Spankte  waa  appointed 
one  of  his  Majesty's  Serjeants  learned  in  the  law. 
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In  ihe  same  Yacation,  Mr.  Serjeant  Meretoeiher  received  a  patient  of  prece- 
dence ;  and  •/.  Beames,  Esq.,  K  If.  Joy^  Esq.,  6'.  T,  Swanston,  Esq.,  and  R. 
M,  Bol/e,  Esq.,  were  appointed  his  Majesty's  counsel  learned  in  the  law. 

In  Michaelmas  Term,  Sir  Thomas  Denman,  Knight,  was  appointed  Lord 
Chief  Justice  of  England,  vice  Lord  Tenierden,  deceased ;  and  Sir  WSIiam 
Homey  Knight,  was  appointed  his  Majesty's  Attorney-General,  and  John 
CampbcU,  Esq.,  his  Majesty's  Solicitor-General. 

In  Hilary  Term,  Thomas  Noon  Tal/ourd,  Esq.,  was  called  to  the  degree  of 
Serjeant  at  Law. 


*436]        *COURT  OF  COMMON  TLEAS. 

Firet  Sitting  cU  Nisi  Priua  in  Micliaelmas  Thrm,  1832. 

BEFOEE  MR.  JU8TIC£  PARK. 

HILL  and  Another  v.  ELLIOTT.     Nov.  14. 

A  debtor,  being  in  prison,  wrote  to  the  town  agents  of  his  creditors'  attorney,  requesting 
them  to  send  a  confidential  clerk  to  him,  with  whom  he  might  communicate  on  tlit* 
subject  of  his  creditors'  claim : — Held,  in  an  action  by  the  creditors  to  recover  the  claim, 
that  what  the  debtor  said  to  the  person  who  went  to  him  in  consequence  of  his  letter^ 
was  receivable  in  evidence,  even  though  the  subject-matter  of  the  communication  was 
an  offer  of  10«.  in  the  pound. 

Assumpsit  for  goods  sold  and  delivered. 

Instead  of  proving  the  delivery  of  the  goods,  R.  Alexander,  for  the  plaintiffs?, 
put  in  a  letter,  written  by  the  defendant  when  in  prison  to  the  town  agents  of 
the  plaintifiFs'  solicitor,  requesting  that  they  would  send  to  him  a  "  confidential 
clerk/'  with  whom  he  might  communicate  on  the  subject  of  the  plaintiiFs' 
claim.  He  then  called  the  person  who  went  to  the  defendant  in  consequence 
of  that  letter,  and  proposed  to  ask  him  what  the  defendant  said. 

Fayncy  for  the  defendant,  objected  to  the  evidence,  on  the  ground  that  it 
would  be  a  breach  of  faith.  lie  submitted,  that  the  words  of  the  letter  intimated 
the  defendant's  desire  that  the  interview  should  be  confidential :  and,  therefore, 
the  party  receiving  it  should  have  repudiated  tliat  part  of  it,  if  they  intended  to 
made  use  of  the  statements  in  evidence  ;(a)  and  if  they  had  done  so,  most  likely 
the  defendant  would  not  have  been  so  communicative  as  he  was. 
*43"1  *^^'  Justice  Park  was  of  opinion  that  the  objection  was  not  suffi- 
'-"   cient  to  prevent  the  evidence  from  being  given. 

The  evidence  was  admitted;  from  which  it  appeared,  that,  with  a  view  to 
a  composition  of  10s.  in  the  pound,  the  defendant  admitted  that  the  debt  was 
81/. 

Upon  this  the  objection  was  renewed,  on  the  ground,  that  the  statement  was 
made  with  a  view  to  a  compromise. 

[a)  Sec  the  case  of  Cory  v.  Bretton,  Vol.  4  of  these  Reports,  4G2.  There,  a  letter  sent 
by  the  defendant  to  the  plaintiffs  Vespecting  the  money  claimed,  contained  in  the  intro- 
ductory part,  these  words :  "  which  is  not  to  be  used  in  prejudice  of  my  rights  now,  or  in 
any  future  arrangement  that  may  be  made  or  instituted."  And  Tindal,  C.  J.,  refiiscd  to 
receive  it  in  evidence,  saying,  that  if  the  plaintiffs  did  not  like  the  letter  with  such  a  sti- 
pulation in  it,  they  might  have  sent  it  back. 


644  Parker  v.  Smith.    M.  T.  1832.  [437 

But  it  was  OTcrraled  by  the  leained  Judge,  and  there  was  a — 

Verdict  for  the  plaintiffs. 
R.  AleocandeTf  for  the  plaintiffs. 
Poyncj  for  the  defendant. 

[Attomejfr— ^oAfMon  j-  F.,  and  Sylvaitr  j-  IT.] 


DIXON  and  Another  v.  ELLIOTT. 

It  wu  proved,  in  an  action  a^^inst  the  indorser  of  a  bill  of  exchange,  that,  two  months 
after  it  was  due,  it  was  produced  to  him,  and  inqniries  were  made  as  to  the  drawer  tB<! 
acceptor;  npon  which  he  said,  that  if  the  holder  would  take  10#.  in  the  pound,  he  would 
secure  it : — Held,  sufficient  to  dispense  with  proof  of  notice  of  dishonour. 

Assumpsit  against  the  same  defendant  as  in  the  foregoing  case,  as  indorser 
of  two  bills  of  exchange.  To  dispense  with  proof  of  notice  of  dishonour,  it 
was  proved,  on  the  part  of  the  plaintifis,  that  the  bills  were  produced  to  the 
defendant  about  two  months  after  they  were  due,  and  inquiries  of  him  made  as 
to  the  drawer  and  acceptor ;  upon  which  he  said,  that  if  the  plaxnti&  would 
take  lOs.  in  the  pound  upon  the  bills  he  would  secure  it  to  them.(a) 

On  the  part  of  the  defendant  it  was  submitted,  that  this  was  not  sufficient  to 
dispense  with  the  usual  proof,  as  it  was  not  inconsistent  with  a  doult  upon  the 
question  of  notice|  that  an  offer  should  be  made  to  pay  a  limited  sum. 

But  Mr.  Justice  Park  said,  that  he  thought  it  was  sufficient.  And  there 
beine  no  defence,  there  was  a —  Verdict  for  the  plaintiff. 

*K.  Alexander,  for  the  plaintiffs.  r*43S 

Payne,  for  the  defendant.  ^ 

[.attorneys— JbAiMon  ^  IT.,  and  J^lvtiter  ^  W,} 


Adjourned  Sittings  in  London  after  MicliaelmajB  TenUy  1832. 

BETORE   LORD  CHIEF  JUSTICE  TINDAL. 

PARKER  V.  SMITH  and  Others.    Dec.  19. 

That  diminution  of  light  and  air  which  the  law  recognises  as  the  ground  of  an  action 
against  a  party  who  builds  near  another's  premises,  is  such  as  really  makes  them  to  a 
sensible  degree  less  fit  for  the  purposes  of  business  or  occupation. 

Case  for  darkening  ancient  lights,  &c. 

It  appeared  that  the  plaintiff  was  possessed  of  a  house  in  Queen  Street,  in 
the  city  of  London,  and  that  the  defendants,  who  were  the  owners  of  premises 

(a)  In  Phillips  on  Evidence,  Vol.  2,  p.  24,  it  is  said— "The  proof  of  the  presentment 
and  of  the  notice  of  dishonour  will  be  dispensed  with,  if  the  defendant,  knowing  of  the 
default,  has  paid  anj  part  of  the  monej,  or  promised  to  pay,  after  the  note  became  doc; 
for  this  is  an  admission  on  his  part  that  the  plaintiff  had  a  right  to  resort  to  him  upon 
the  note,  and  ih%,i  he  himself  had  received  no  damage  from  the  want  of  notice.  Bnt  if 
thedrawer  or  indorser,  after  being  arrested,  merely  offers,  by  way  of  eompromise,  without 
acfcttowledging  his  liabUity,  to  give  a  biU  for  the  sum  demanded,  this  wUl  not  dispense 
with  proof  of  notice  of  the  dishonour.  Such  an  offer  is  not  a  waiver  of  the  objection." 
oee  also  Standage  r.  Creighton,  ante,  p.  406. 
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situate  very  near,  which  had  been  injured  by  fire,  had  reboilt  them  in  such  a 
way  as  to  diminish,  according  to  the  plaintiff's  opinion,  the  quantity  of  air  and 
light  which  he  enjoyed  in  the  occupation  of  his  house  previous  to  such  rebuild- 
ing. Several  witnesses,  on  the  part  of  the  plaintiff,  stated  that,  in  their  opinion^ 
the  quantity  of  sunlight  and  aur  was  diminished,  and  the  premises,  in  conse^ 
quence^  depreciated  in  value. 

^ioq-|  *Bompa$y  Serjt.,  for  the  defendants,  admitted  that  they  had  not  built 
-'  the  new  premises  after  the  fire  on  precisely  the  same  site  as  the  former; 
bat  contended  that  the  question  was,  whether  as  much  air  and  light  were 
enjoyed  afterwards  as  before.  A  man  is  not  bound  to  erect  on  the  same  space — -' 
<<Sic  utere  tuo  nt  alienum  non  Isedas"  is  the  maxim;  and  if  he  does  not  depart 
from  that,  an  action  is  not  maintainable  against  him. 

Several  witnesses,  on  the  part  of  the  defendants,  stated  that,  in  their  opinion^ 
the  quantity  of  light  and  air  was,  on  the  whole,  increased ;  and  some  added^ 
that  the  comfort  of  the  residence-part  of  the  plaintiff's  premises  was  increased 
also,  and  made  more  valuable  as  to  rent. 

Wilde,  Seijt.,  in  reply,  did  not  controvert  the  law  as  laid  down  by  Bompas, 
Seijt.,  but  relied  upon  the  proof  for  the  plaintiff  that  injury  was  in  fact  sus- 
tained. 

TiNDAL,,  C.  J.,  in  summing  up,  said — ^The  question  In  this  case  is,  whether 
the  plaintiff  has  the  same  enjoyment  now,  which  he  used  to  have  before,  of 
light  and  air,  in  the  occupation  of  his  house ; — ^whether  the  alteration  by  carry- 
ing forward  the  wall  to  the  height  of  ten  feet  has  or  has  not  occasioned  the 
injury  which  he  complains  of.  It  is  not  very  possible,  everr  speculative  exclu- 
sion of  light  which  is  the  ground  of  an  action ;  but  that  which  the  law  recog- 
nises, is  such  a  diminution  of  light  as  really  makes  the  premises  to  a  sensible 
degree  less  fit  for  the  purposes  of  business.  It  appears  that  the  defendants' 
premises  had  been  injured  by  fire,  and  they  re-erected  them  in  a  different  man- 
ner. They  have  a  right  to  re-erect  in  any  way  they  please,  with  this  single 
limitation,  that  the  alteration  which  they  make  must  not  diminish  the  enjoy- 
ment by  the  plaintiff  of  light  and  air.  It  is  contended  by  the  defendants,  that, 
on  the  whole,  the  light  and  air  are  increased.  If,  as  matters  now  stand,  upon 
^XiOl  ^^^  evidence  you  '^have  heard,  you  think  that  this  is  a  true  proposition, 
^  then  the  plaintiff  will  have  no  ground  of  action.  But  if,  on  the  con- 
trary, you  think  that,  in  effect,  these  alterations  (though  they  may  separately 
be  improvements,)  upon  the  whole  diminish  the  quantity  of  light  and  air,  then 
yon  will  find  for  the  plaintiff  with  nominal  damages ;  and  your  verdict  will 
have  no  other  effect,  than  that  (|f  a  notice  to  the  defendants,  that  they  must 
pull  down  the  building  of  which  the  plaintiff  complains. 

Verdict  for  the  plaintiff — Damages  1«. 
Wilde  and  AndrewSy  Serjts.,  and  Chandless,  for  the  plaintiff. 

Bompasy  Seijt.,  and  Comyn,  for  the  defendants. 

[Attomejs — Lawrence  and  Pickering,'^ 

See  the  case  of  Shadwell  v.  Hutchinson,  Vol.  4  of  these  Reports,  p.  333.  and  the  anthori- 
ties  there  referred  to. 


TRule  as  to  (he  arrangement  of  Causes  for  the  Sittings  in  and  after  Term. 

Jan,  26,  1833. 

In  the  case  of  Latchford  v.  Gresswell,  which  was  in  the  paper  for  trial  at  the  second 
8ittini^  in  London,  0<mVmm,  Seijt.,  moved  on  affidavits  to  postpone  the  trial,  and  wished 
it  to  be  pat  off  UU  the  Sittings  after  the  Term. 

Gasblbb,  J.,  said,  that  he  conid  not  put  off  the  trial  tiU  the  Sittings  after  the  Term,  as 
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it  would  interfere  with  the  trial  of  other  causes  before  the  Lord  Chief  Justice.  His  Lord- 
ship added,  that  it  had  been  arranged,  for  the  benefit  of  suitors  and  counsel,  that  the 
causes  standing  over  from  the  Sittings  after  one  Term  should  not  be  made  remaoeot  to 
the  Sittings  in  the  next,  but  to  the  Sittings  after;  because  some  counsel  did  not  profess 
to  attend  at  Nisi  Prius  at  the  Sittings  in  Term,  and  they  might  have  had  briefs  delirered 
in  those  causes.    The  cause  was  postponed  to  the  First  Sitting  in  Easter  Term.] 


♦HARTLEY  t;.  COOK  and  Another.     Dec.  [♦441 

After  the  great  fire  of  London,  in  16G6,the  parish  of  St.Mary  Colcchurch,waa  united  with 
that  of  St.  Mildred  the  Virgiu  by  stat.  22  Car.  2,  c.  11.  By  custom  in  each  of  the 
parishes  before  their  union,  the  right  of  appointment  to  the  office  of  parish  clerk.  v&5 
in  the  rector  and  parishioners.  In  the  year  183 1,  the  parishioners  of  the  united  parishes, 
in  Testry  assembled,  elected  a  parish  clerk,  but  the  rector  at  first  refused  to  saDction 
the  appointment,  and  Iiimself  appointed  another  person ;  afterwards,  howerer,  he  ap- 
pointed the  person  elected,  with  tiie  assent  of  the  parishioners.  But  the  person  wbcm 
he  had  previously  appointed,  one  Sunday  morning  placed  himself  in  the  clerk's  desl[,is 
the  church  of  the  united  parishes,  and,  refusing  to  retire  upon  request,  was  laid  hold  of 
by  one  of  the  churchwardens  and  the  vestry  clerk,  and  an  attempt  was  made  to  remove 
him  by  force,  but  which  was  not  successfuL  For  the  purpose  of  trying  the  right  to  the 
ofiice,  he  brought  an  action  of  assault  against  those  oi^cers,  who  pleaded  specially  two 
sets  of  justifications ;  one  set  alleging  the  legal  appointment  of  the  person  elected  by 
the  parishioners,  to  place  whom  in  the  desk  tbey  sought  to  remove  the  plaintiff;  sod 
the  other  set  treating  the  plaintiff  himself  as  an  intruder.  The  jury  were  of  opiaicm 
that  the  custom  was  for  the  rector  to  appoint  with  the  assent  of  the  parishioners,  sad 
found  a  verdict  for  the  defendants.  A  rule  was  afterwards  obtained  for  a  new  trial, 
which,  after  argument,  and  time  taken  to  consider,  was  discharged ;  the  Court  being  of 
opinion  that  llic  plaintiff  was  not  lawful  parish  clerk,  as  he  was  appointed  by  the  rector 
alone,  without  the  concurrence  of  either  of  the  parishes ;  but  they  did  not  decide  whether 
the  election  by  the  united  vestries  was  right  or  not,  though  they  said  that  it  appeared  to 
be  the  natural  mode. 

In  the  course  of  the  trial  it  was  ruled  that  old  entries  in  the  vestry-books  of  the  pxu-isbes 
were  not  evidence  to  shew  the  right  of  election,  as  it  did  not  appear  whether  the  in- 
cumbent was  present  at  the  meetings  they  related  to.  But  extracts  from  the  re^ster 
of  the  bishop  of  the  diocese  were  received  in  evidence  to  prove  the  same  appointments, 
as  were  also  several  entries  of  vestry  meetings,  at  which  the  rector  was  present. 

Trespass. — ^The  Jint  count  of  the  declaration  stated,  that  the  defendants,  on 
the  15th  January,  1832,  assaulted  the  plaintiff,  and  laid  hold  of  him,  and  struck 
liim,  and  pulled  him  by  his  arms  and  legs,  and  endeavoured  to  force  him  oat  of  a 
certain  reading-desk  in  which  he  then  was,  and  tore  his  clothes,  &c.  The  secomf 
count  was  for  a  common  assault,  omitting  the  statement  respecting  the  reading 
desk.    The  defendants  pleaded — Not  Guilty,  and  several  pleas  of  justification. 

The  Jirst  pica  stated,  that,  before  and  at  the  time  when,  &c.  in  the  first  count 
mentioned,  the  defendant  Cook  was  one  of  the  churchwardens  of  the  parish  of 
Saint  Mary  Colcchurch,  in  London,  united  with  the  parish  of  Saint  Mildred, 
]*oultry,  in  London,  duly  appointed  and  elected;  and  that  the  plaintiff,  on  the 
day  mentioned,  being  Sunday,  wrongfully  and  improperly  intruded  himself  into 
and  took  possession  of  the  said  reading-desk,  such  reading-desk  then  and  there 
being  in  and  part  of  the  parish  church  of  the  said  parishes  so  united,  and  being 
the  place  assigned  and  duly  set  apart  for  the  parish  clerk  of  the  said  parishes, 
for  the  performance  by  him  of  his  duties  as  such  clerk,  in  assisting  in  the  cele- 
bration of  divine  service  in  the  said  church ;  and  the  said  plaintiff  thereby  r^ito 
then  and  *there  hindered  and  prevented  a  certain  person,  to  wit,  one  *- 
Thomas  Samuel  BuUard,  who  then  and  there  was  the  parish  clerk  of  and  for  the 
said  united  parishes,  duly  appointed  and  entitled  to  act  in  that  behalf,  from 
taking  possession  of  the  said  reading-desk,  as  he  was  entitled  and  about  to  do, 
for  the  purpose  of  assisting  in  the  celebration  of  divine  service,  and  which  ser- 
vice was  about  to  commence,  and  was  accordingly  celebrated;  and  thereby  also 
the  plaintiff  unlawfully  and  improperly  hindered  the  due,  proper^  orderly,  and 
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devout  celebration  of  divine  service  in  the  said  church,  to  the  grant  scandal  of 
divers  devout  parishioners,  &c. ;  whereupon  the  defendant  Cook,  so  being  such 
churchwarden  as  aforesaid,  gently  admonished  him  of  the  impropriety  of  his 
behaviour,  and  requested  him  to  leave  the  said  reading-desk,  that  the  said  Tho- 
mas Samuel  Bullard  might,  as  such  clerk,  take  possession  of  it,  and  that  divine 
service  might  not  be  interrupted  or  delayed,  &c. ;  but  the  plaintiff  refused,  and 
wrongfully  remained  in  possession  of  the  said  desk ;  whereupon  the  said  defend- 
ant Cook,  so  being  such  churchwarden,  and  the  other  defendant,  at  his  request, 
and  in  his  aid  and  by  his  command,  gently  laid  their  hands  upon  the  plaintiff, 
in  order  to  remove  him  from  the  said  desk^  and  prevent  his  further  delaying 
the  due  celebration  of  divine  service,  &c. 

The  second  special  plea  stated,  that  the  plaintiff  was  in  the  church  on  Sun- 
day, just  previous  to  the  commencement  of  divine  service,  and  was  illegally, 
irreverently,  and  improperly  making  a  noise  and  disturbance  therein,  to  the 
scandal  of  the  congregation,  and,  being  admonished  by  the  churchwarden,  refused 
to  cease,  whereupon  the  defendants  gently  laid  hands  on  him,  &o. 

The  third  special  plea  stated,  that  Bullard  was  the  parish  clerk  of  and  for  the 
said  united  parishes,  and  that  the  plaintiff,  assuming  and  pretending  that  he 
had  been  appointed,  intruded  himself  into  the  desk,  whereupon  Bullard  requested 
him  to  withdraw,  which  he  refused ;  and  thereupon  the  defendants,  at  the  request 
of  Bullard,  geutly  laid  hands  on  him  to  remove  him. 

^  I  iQ-i       '*'The  fourth  special  plea  was  similar  to  the  first,  except  that  it  stated 
-^  that  the  plaintiff  violently/  resisted  the  endeavours  of  the  defendants  to 
remove  him  from  the  desk. 

The  Jifth  special  plea  was  to  the  second  county  and  was  similar  in  substance 
to  the  first,  but  more  concise  in  form.(<i) 

{a)  As  there  does  not  appear  to  be  any  form  of  plea  in  the  books  applicable  to  sach  a 
csise  as  the  present,  we  have  thought  it  right  to  give  as  a  precedent,  the  fourth  special 
plea  Tcrbatim. — *'  And  for  a  further  plea  as  to  the  assaulting  the  said  plaintiff,  and  the 
seizing  and  laying  hold  of  the  said  plaintiff,  and  with  their  fists  giving  and  striking  the 
said  plaintiff  the  said  blows  and  strokes  first  mentioned ;  and  the  pulling  the  said  plaintiff 
by  his  arms  and  legs,  and  endeavouring  to  force  him  from  and  out  of  the  said  reading- 
desk,  and  the  shaking  and  pnlling  about  him  the  said  plaintiff,  and  casting  and  throwing 
him  the  said  plaintiff  down  to  and  upon  the  ground,  and  giving  him  the  said  blows  and 
strokes  secondly  mentioned;  and  the  rending,  tearing,  and  damaging  the  said  clothes 
and  wearing  apparel  in  the  said  first  count  mentioned,  and  therein  supposed  to  be  done  ; 
the  said  defendants,  by  leave  of  the  Court  here  for  this  purpose  first  had  and  obtained, 
.according  to  the  form  of  the  statute  in  such  case  made  and  provided,  say,  that  the  said 
plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against  them,  because 
they  say,  that,  before  and  at  the  said  time  when  &c.,  in  the  said  first  count  mentioned,  he, 
the  said  defendant  W.  C,  was  one  of  the  churchwardens  of  a  certain  church,  to  wit,  the 
parir^h  church  of  the  united  parishes  of  Saint  Mildred,  Poultry,  and  Saint  Mary  Colcchurch, 
in  London,  duly  appointed  in  that  behalf:  And  that  the  said  plaintiff,  just  before,  and  at 
the  said  time  when  kc.  in  the  said  first  count  mentioned,  to  wit,  on  the  day  in  that  count 
mentioned,  being  Sunday,  wrongfully  and  improperly  intruded  himself  into  and  took 
possession  of  the  said  reading-desk  in  the  said  first  count  mentioned,  such  reading-desk 
then  and  there  being  in  and  part  of  the  said  parish  church  of  the  said  united  parishes, 
and  being  the  place  assigned  and  duly  set  apart  for  the  parish  clerk  of  the  said  parishes, 
for  the  performance  by  him  of  his  duties  as  such  clerk,  in  assisting  in  the  celebration  of* 
divine  service  in  the  said  church,  and  which  service,  before  and  at  the  said  time  when  &c. 
in  the  said  first  count  mentioned,  was  about  presently  to  commence,  and  was  accordingly 
celebrated  in  the  said  church:  And  by  the  said  conduct  of  the  said  plaintiff,  the  per- 
formance of  such  service  in  due  and  regular  manner,  with  the  assistance  of  the  parish 
clerk  of  the  said  united  parishes,  was  then  and  there  likely  to  be  obstructed  and  delayed, 
to  the  great  scandal  of  divers  devout  parishioners  of  the  said  united  parishes,  then  and 
there  assembled  for  the  purpose  of  such  ser\'ice :  Whereupon  the  said  defendant  W.  C, 
so  being  such  churchwarden  as  aforesaid,  then  and  there  gently  admonished  the  said 
plaintiff  of  the  impropriety  and  indecency  of  such  his  behaviour,  and  requested  hiui  to 
come  out  of  and  from,  and  to  leave  the  said  reading-desk,  in  order  that  the  performance 
of  such  service,  in  such  due  and  regular  manner  as  aforesaid,  might  not  be  obstructed  or 
delayed;  but  the  said  plaintiff  then  and  there  neglected  and  refused  so  to  do,  and  wrong- 
fully remained  in  possession  of  the  said  reading-desk ;  wherenpon  the  said  defendant  W. 
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*The  plaintiff  joined  issue  upon  the  plea  of  not  guilty,  and,  to  the  special  pleas, 
replied  de  injurift. 

From  the  evidence  in  the  case,  it  appeared,  that,  after  the  ffreat  fire  of  Lon- 
don, in  1666,  the  parishes  of  St.  Mildred  the  Virgin  and  St.  Maiy  Colechorch, 
the  former  heing  a  rectory  and  the  latter  a  perpetual  curacy,  were  united  by  tlH" 
statute  of  the  22  Car.  2,  c.  11,  s.  63,  which  enacts,  that  ^^  the  pariah  of  St. 
3Iildred,  Poultry,  and  St.  Mary  Colechurch,  shall  be  united  into  one  parish,  and 
the  church  heretofore  belonging  to  the  said  parish  of  St.  Mildred,  Poultry,  shall 
be  the  parish  church  of  the  said  parishes  so  united."  And,  by  section  68  of 
the  same  statute,  it  is  ^provided,  "  that,  notwithstanding  such  union  as  |-*j  i - 
aforesaid,  each  and  every  of  the  parishes  so  united  as  to  all  rates,  taxes,  *- 
parochial  rights,  charges,  and  duties,  and  all  other  privileges,  liberties,  and 
respects  whatsoever,  other  than  what  are  hereinbefore  mentioned  and  specified, 
shall  continue  and  remain  distinct,  and  as  heretofore  they  were  before  the  mak- 
ing of  this  present  act."  The  remainder  of  the  section  provided,  that  the 
patrons  should  present  by  turns  to  the  living.  The  facts  out  of  which  the 
assault  complained  of  arose,  were  as  follow : — 

On  the  13th  of  April,  1831,  the  parishioners  of  the  united  parishes,  in  vestij 
assembled,  appointed  a  person  named  BuUard  to  fill  the  office  of  parish  derk,  its 
which  office  the  plaintiff  Hartley  was  also  a  candidate.  The  rector,  who  wa.< 
resident  in  the  country,  and  therefore  not  present  at  the  vestry,  though  he  had 
notice,  refused  to  confirm  the  appointment  made  by  the  parish ;  and  on  the  16th 
of  the  same  month  gave  Hartley  the  following  appointment : — 

''  I,  Richard  Crawley,  rector  of  the  united  parishes  of  St.  Mildred,  Pooltiy, 
with  St.  Mary  Cole,  in  the  city  and  diocese  of  London,  do  hereby  nominate  and 
appoint  Mr.  John  Hartley  to  the  clerkship  of  the  said  united  parishes,  now 
vacant  by  the  death  of  Mr.  J.  Terry.     Witness  my  hand,  &c." 

After  considerable  correspondence  upon  the  subject,  and  in  conaequence  of  a 
recommendation  from  the  Bishop  of  the  diocese,  the  rector,  on  the  9th  of  Octo- 
ber, wrote  to  the  vestry  clerk  as  follows  : 

'<  I  wrote  to  Mr.  South  a  few  days  ago,  begging  him  (as  I  did  not  know  Mr. 
Hartley's  direction)  that  he  would  inform  him  that  I  should  withdraw  his  nomi- 
nation to  the  clerkship  of  the  united  parishes.  I  have  now  to  beg  you  will  have 
the  goodness  to  insert  in  the  vestry  book,  that  I  have  appointed  Mr.  Bullard  to 
that  situation,  with  the  ^consent  and  approbation  of  the  parishioners  in  p^ifp 
vestry  assembled."  *- 

x\fter  this,  it  was  proposed  to  have  a  fresh  election,  which  was  agreed  to  bj 
both  Bullard  and  Hartley,  but  the  parish  did  not  consent.  Thus  matters  stood 
till  the  morning  of  Sunday,  the  15th  January,  1832,  when  Hartley  (who  had 
previously  officiated  for  the  late  parish  clerk,  but  was  informed  by  letter  on  the 
11th  January  that  he  was  not  to  officiate  any  more),  placed  himself  in  the  desk, 
and,  refusing  to  leave  when  desired,  was  by  the  defendants,  one  of  whom  was 

C,  so  being  such  churchwarden  as  aforesaid,  and  the  defendant  W.  P.,  in  aid  of  the  said 
W.  C,  and  by  his  command,  at  the  same  time  when  kc.  in  the  said  first  count  mentioned, 
gently  laid  hands  upon  the  said  plaintiff,  for  the  purpose  of  remoTing  him  from  the  said 
reading-desk,  and  preventing  his  obstructing  or  delaying  the  performance  of  the  said 
service  in  such  due  and  regular  manner  as  aforesaid,  and  because  the  said  plaintiff  there- 
upon violently  resisted  such  their  endeavour,  and  continued  by  force  in  possession  of  the 
said  reading-desk  as  aforesaid,  the  said  defendant  W.  G.  being  such  churchwarden  a« 
aforesaid ;  and  the  said  W.  P.,  in  aid  of  the  said  W.  G.  and  by  his  command,  at  the  said 
time  when  kc,  in  the  said  first  coimt  mentioned,  did  necessarily  and  unavoidably  commit 
the  residue  of  the  said  trespasses  in  the  introductory  part  of  this  plea  mentioned,  as  thev 
lawfully  might  for  the  cause  in  that  behalf  aforesaid,  doing  no  unnecessary  damage  or 
violence  to  the  said  plaintiff  or  his  apparel,  and  making  no  unnecessary  disturbance  oo 
that  occasion,  which  are  the  same  trespasses  in  the  introductory  part  of  this  plea  men- 
tioned: And  this  the  said  defendants  are  ready  to  verify;  wherefore  they  pray  jodgment 
if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof  Bgainst 
them,"  kc. 
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churchwarden  of  St.  Maiy  Cole,  and  the  other  vestry  clerk  of  the  united  parishes, 
laid  hold  of,  and  an  attempt  was  made  to  remove  him  by  force }  which  not  being 
saccessfal  at  the  time  for  commencing  service,  he  was  allowed  to  remain.  For 
the  purpose  of  trying  the  right  to  the  office,  Hartley  commenced  an  action  of 
assault.  In  order  to  shew  that  the  right  was  jointly  in  the  rector  and  parishi- 
onerS;  several  ancient  entries  in  tjie  vestry-books  of  the  separate  parishes  were 
offered  in  evidence  for  the  defendants,  but  rejected  on  the  ground  that  it  did 
not  appear  that  the  incumbent  was  present  at  the  meetings  to  which  they  related. 
Then  several  extracts  from  the  registry  of  the  diocese  of  London  were  produced, 
some  on  the  part  of  the  plaintiff,  and  some  on  the  part  of  the  defendants,  the 
nature  of  which  are  sufficiently  stated  in  the  summing  up ;  as  also,  several 
entries  of  vestry  meetings  at  which  the  rector  was  present. 

Jones,  Seijt.,  on  the  part  of  the  plaintiff,  contended,  that,  under  the  circum- 
stances, the  plaintiff  was  entitled  to  a  verdict,  on  the  ground  that  Bullard  was 
not  duly  appointed  at  the  time  of  the  assault,  as  the  custom  for  the  rector  and 
parishioners  of  the  united  parishes  to  appoint  jointly  was  not  made  out  satis, 
factorily. 

Andrews,  Serjt.,  contri,  submitted,  that  the  defendant  had  made  out  their 
justification. 

i^AAfi       ^^NDAL,  C.  J.,  in  summing  up,  said — ^The  plaintiff  in  this  case  com- 
-'  plains  of  an  assault  committed  on  his  person  by  the  two  defendants. 
The  answer  which  they  give  to  the  complaint  is,  that  one  of  them  was  warden 
of  the  church  of  the  united  parishes  of  St.  Mary  Coleohurch,  and  St.  Mildred, 
in  the  Poultry ;  and  that,  on  the  day  in  question,  which  was  a  Sunday,  the 
plaintiff  wrongfully  intruded  himself  into  the  reading-desk  of  the  clerk,  and 
that  he,  the  churchwarden,  was  ordered  to  put  into  that  desk  one  Bullard,  who 
the  defendants  say  had  been  duly  and  legally  appointed  parish  clerk;  that  he 
first  of  all  requested  the  pluntiff  to  come  out,  which  he  having  refused,  they 
laid  their  hands  upon  him  for  the  purpose  of  putting  him  out  of  the  reading- 
desk.     That  fact  has  been  proved  on  the  part  of  the  plaintiff,  to  raise  the  ques- 
tion (which  is  the  material  one  for  your  consideration,)  whether  Bullard  had 
been  rightly  and  duly  appointed  parish  clerk  of  these  united  parishes  or  not. 
If  the  defendants  were  taking  up  a  person  to  put  in  the  reading-desk,  who  had 
no  authority  to  be  there,  a  man  who  was  as  much  a  stranger  as  any  man  there, 
they  could  not  justify  themselves  in  displacing  the  plaintiff;  the  question,  there- 
fore, which  I  shall  leave  for  your  consideration  is,  whether,  upon  the  evidence 
in  the  case,  you  are  of  opinion  that  Bullard  (the  person  under  whose  right  the 
defendants  resist  this  action)  was  duly  appointed  parish  clerk  or  not  ?    ^fow,  in 
point  of  law,  the  canon  law,  which  forms  part  of  the  law  of  the  land,  the  early 
canon  law,  gives  the  appointment  of  a  parish  clerk  to  the' rector,  as  a  person 
who,  in  all  probability,  could  make  the  best  selection  of  a  man  fit  for  the  duties 
of  that  office,  and  who  could  have  no  interest  in  appointing  an  improper  person. 
Bat  there  are  agreements  made  between  parishioners  and  clergymen  upon  this 
sabject.    Sometimes  the  clergyman  elects  one,  and  sometimes  the  election  is  by 
the  parishioners  alone,  but  the  person  is  afterwards  approved  of  by  the  olergy- 
man.    In  this  latter  case,  neither  party  could  appoint  a  parish  clerk,  unless  they 
80  agreed  that  the  same  individual  was  fixed  upon  by  both,  there  would  be  no 
niAAcn  ^parish  clerk.     But,  if  that  practice  is  shewn  to  have  existed  from  the 
-'  earliest  times,  it  may  be  a  le^  custom.     And  if  you  find  in  this  case, 
that  such  a  practice  has  existed  as  far  back  as  there  is  any  evidence  before  us, 
you  may  then  infer  that  it  has  existed  from  that  very  remote  period  which  con- 
stitntes  what  is  called  time  of  legal  memory.    It  is  never  expected  that  evidence 
should  be  brought  before  a  jury  to  carry  a  custom  back  to  the  remotest  anti- 
quity.   All  that  can  be  done  is,  to  carry  it  back  as  far  as  documents  exist.    The 
question  is,  whether  you  are  satisfied  that  it  appears  to  have  been  the  custom  in 
the  two  parishes  before  the  union  took  place,  and  in  the  united  parishes  since 
the  unioH;  that  the  rector  and  parishioners  should  unite  in  the  appointment  of 
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the  clerk ;  for,  if  such  is  your  opinioD,  then  I  shall  tell  you  that  BnUard  has 
been  rightly  and  duly  appointed,  and  in  that  case  your  veidict  should  be  for  the 
defendants.  But  if,  on  the  other  hand,  you  are  not  satisfied  that  such  proof  has 
been  given  as  will  justify  you  in  finding  that  the  custom  has  existed  against  the 
ordinary  rule  of  law,  then  you  will  find  your  verdict  for  the  plaintifiT.  The  a^ 
tion  is  not  brought  to  recover  damages,  but  tp  establish  the  right  of  election; 
and  therefore,  if  you  find  for  the  pkintiff,  you  will  give  nominal  damages  o&lj. 
Now,  with  respect  to  the  point,  did  the  custom  exist  or  did  it  not;  it  appears, 
that  there  were  two  parishes  before  the  great  fire  of  London,  one  called  Si 
Mildred  in  the  Poultry,  the  other,  St.  Mary  Colechurch.  After  the  fire  had 
taken  place,  that  happened  with  respect  to  these  two  parishes  which  did  also  to 
many  others,  it  was  agreed,  to  avoid  expense  in  building  many  churches,  that 
both  parishes  should  be  united  together,  and  one  church  should  serve  for  both. 
It  appears  to  me,  that,  if  this  custom  existed  in  each  separate  parish  before  the 
act  of  Car.  2,  that  will  be  ground  enough  to  shew,  that,  in  the  united  parishes, 
the  law  would  authorize  the  same  custom,  and  therefore,  what  you  will  have  to 
do  will  be,  to  say,  whether,  before  the  parishes  were  united,  this  custom  existed 
in  each  separately;  '*'and  also,  whether  it  has  been  continued  from  that  r 4c  119 
time  down  to  the  present.  I  do  not  mean  without  interruption  at  all,  for,  ^ 
if  there  had  been  no  interruption,  we  should  not  be  here  to  try  this  question. 
Men  do  not  raise  questions  in  such  cases ;  but  it  is  where,  in  process  of  time, 
irregularities  have  taken  place,  so  that  sometimes  the  custom  has  been  observed, 
and  sometimes  not,  that  questions  arise  between  different  parties.  You  most 
look  i^t  the  preponderance  of  the  evidence,  to  see  whether,  although  the  practice 
may  have  varied  sometimes,  the  bulk  of  the  evidence  shews  that  the  custom  had 
existed.  The  earliest  transaction  which  has  been  given  in  evidence  is  of  the 
year  1629 ;  it  relates  to  the  parish  of  St.  Mary  Colechurch,  and  in  caUing  jour 
attention  to  this  transaction,  I  do  not  advert  to  the  vestry-book,  for  I  think  it  is 
doubtful  whether  a  vestiy-book  on  such  an  occasion  is  admissible  in  evidence, 
as  it  docs  not  appear  whether  the  clergyman  was  present.  I  rely  upon  the 
license,  which  was  a  public  act,  to  complete  the  title,  not  to  give  it,  but  to  com> 
plete  it  by  the  approval  of  the  ordinary.  The  license  is  to  a  person  to  be  the 
bearer  of  water ;  it  was  at  that  time  the  office  of  the  clerk  to  carry  about  the 
holy  water  to  the  different  parishioners ;  that  office,  however,  bears  an  analogy 
to  the  situation  which  tho  modern  clerk  fills;  it  is  a  license  to  the  person  to  Ix; 
the  water-bearer,  it  begins  thus : — "  Whereas,  the  rector  of  the  parish  of  St. 
Mary  Colechurch,  and  the  parishioners  there,  have  rightly  and  duly  chosen 
Thomas  Letten  to  fill  the  office,"  &c.  Now  that  is  going  back  to  a  very  early 
time,  two  centuries  ago,  and  there  is  not  any  earlier  document  which  shews,  or 
from  which  we  may  infer,  that  the  appointment  was  in  the  rector  alone  at  that 
time.  There  does  not  appear  to  have  been  any  controversy  in  the  Ecclesiastical 
Court,  which  there  would  have  been  if  the  right  was  disputed.  The  liccDse 
purports  to  bo  signed  by  the  rector,  and  it  seems  to  recognize  the  right  of  the 
parish  to  have  a  voice  in  the  appointment  of  the  clerk.  The  next  documcat  is 
of  the  date  of  16G4,  and  *applies  to  the  same  parish  of  St.  Mary  Cole-  ^^^^^q 
church.  It  appears  that  a  person  named  William  Wilson  was  appointed  *■ 
to  be  assistant  to  Thomas  Letten,  and  this  was  done  by  the  choice  of  the  par- 
ishioners and  the  clergyman.  The  document  is  signed  "  Thomas  Hortcn." 
One  would  suppose  that  he  was  the  rector  at  the  time,  from  his  name  being  first 
and  the  names  of  the  churchwardens  following  it.  This  is  all  that  applies  to 
St.  Mary  Colechurch  before  the  union  of  that  parish  with  St.  Mildred.  As  to 
the  parish  of  St.  Mildred,  a  license  is  produced,  of  the  date  of  1661,  in  which 
it  is  said :  "These  are  to  certify  that  John  Leeson  was  chosen  parish  clerk  of 
1<  i>  -^^"^^^.^^  ^^^  Poultry,  by  the  general  consent  of  the  parish;"  it  is  signed 
l^emncheife,  D.  D."  Here,  therefore,  is  the  assent  of  the  clergyman  shewn 
oy  nis  signing  the  certificate ;  and  you  have  the  act  admitted  to  have  taken  place, 
VIZ.  that  the  man  was  appointed  in  his  (the  clergyman's)  presence.    There  is  a 
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license  also  in  1663,  and  another  in  1670,  which  latter  is  the  very  year  in  which 
tbe  parishes  were  united.  It  is  in  these  words :  <<  We,  whose  names  are  here- 
unto subscribed,  do  recommend  the  appointment  of  William  Wilson,  the  person 
^vrho  has  been  assisting  the  lato  parish  clerk,  to  be  the  parish  clerk,  to  be  his 
successor."  This  docament  is  signed  by  the  parishioners,  and  Thomas  Perrin- 
eheife,  the  rector.  Now  this,  though  not  strictly  an  election  by  the  parish,  yet 
is  an  acknowledgment  on  the  part  of  the  rector,  that  the  parish  had  a  voice  in 
tbe  matter  as  well  as  himself.  These  are  the  only  instances  we  have  before  the 
union,  in  1G70.  One  or  two  more  of  a  subsequent  date  are  put  in.  Then  we 
come  down  to  a  more  important  entry,  namely,  that  of  the  year  1787.  It  has 
been  shewn  that  the  rector  at  that  time  was  J)t.  Bromley.  It  was  proved  also, 
that  he  had  made  two,  if  not  three,  appointments,  which  it  appears  were  resisted 
by  the  parish  ;  and  a  meeting  of  the  parishioners  was  called,  and  a  report  made 
by  the  vestry  clerk,  that,  upon  searching  for  precedents,  it  appeared,  that  the 
^i^yt  "^Tight  was  not  in  one  alone,  but  in  the  rector,  churchwardens,  and  parish- 
^  loners.  The  entry  in  the  vestry  book  of  the  16th  February,  1787,  says, 
"  for  the  prevention  of  disputes  in  time  to  come,  it  is  resolved,  that  the  right  of 
choice,  nomination,  and  appointment  to  the  office  of  parish  clerk  for  these  united 
parishes  is  in  the  rector  tor  the  time  being,  with  the  consent  and  assent  of  the 
churchwardens,  parishioners,  and  inhabitants  of  the  same  respectively.''  This, 
it  appears,  was  signed  by  the  rector,  and  it  will  be  for  you  to  say,  whether  it 
does  or  does  not  impress  your  mind  with  the  intenti(m  of  the  parties  on  the 
subject.  It  is  followed  up  by  the  rector's  withdrawing  one  appointment  and 
rhoQsing  another  person.  This  is  all  the  evidence  on  the  part  of  the  defendants. 
On  the  part  of  the  plaintiff  they  say,  that  they  will  shew  you  instances  in  which 
a  different  course  has  been  adopted.  The  first  they  put  in  is  of  the  date  of 
1712.  It  is  a  certificate  of  the  rector  at  the  time  that  a  particular  person  had 
been  duly  elected  clerk.  It  seems  to  me  to  be  rather  an  acknowledgment  of  the 
rector's  having  allowed  the  right  of  the  parish  to  elect,  than  a  proof  of  his  stand- 
ing on  a  separate  right  to  appoint.  The  next  they  put  in  is  of  1739,  by  which 
it  appears  that  the  rector  of  the  day  himself  appointed  the  clerk.  If  that  man 
ever  acted  as  clerk,  it  is,  as  far  as  that  instance  goes,  a  proof  that  the  rector  was 
allowed  to  have  the  right  of  appointing  alone.  It  should  be  observed,  that  one 
of  the  instances  relied  on  by  the  defendants  is  an  instance  of  an  appointment 
by  the  churchwardens  alone.  We  do  not  know  whether  their  appointment  was 
assented  to,  or  how  long  the  office  remained  under  the  separate  appointment  of 
one  or  the  other.  These  different  appointments  shew  that  there  was  something 
of  a  contest  going  on,  a  difference  of  opinion  between  the  rector  and  the  parish, 
which  made  the  agreement  of  1787  necessary  and  proper.  His  lordship,  after 
some  further  observations,  told  the  jury,  that,  if  the  custom  was  established, 
^ , -o-|  ^^^  plaintiff's  appointment  would  not  be  valid  j  *and  directed  them,  if 
'"•'  they  thought  the  eastern  was  proved,  to  find  a  verdict  for  the  defendants^ 
but,  if  they  thought  it  was  not,  then  to  find  a  verdict  for  the  plaintiff,  with 
nominal  damages.  Verdict  for  the  defendants. 

Jones,  Serjt.,  and ,  for  the  plaintiff. 

Andrews  and  Stephen,  Serjts.,  for  the  defendants. 

[Attorneys — Richardson  ^  Co.,  And  Payne  4"  Leachman.'] 


In  the  ensuing  Hilary  Term,  Jones,  Serjt.,  obtained  a  rule  nisi,  for  a  new 
trial,  which  came  on  for  argument  in  the  course  of  tbe  same  Term. 

Mat/  8. — The  Court  took  time  to  consider, .  and  on  the  last  day  of  Easter 
Term  pronounced  its  judgment. 

TiNDAL,  C.  J.,  after  stating  the  pleadings,  said — It  was  urged  that,  by  the  union 
of  the  two  parishes  by  statuet,  the  custom  in  each  was  destroyed,  and  the  com- 
mon law  applies ;  and  therefore;  that  the  plaintiff;  being  nominated  by  the  rector; 
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must  be  held  to  be  the  parish  clerk.  It  seems  to  us  sufficient  to  decide  whether 
the  plaintiff  was  lawful  parish  clerk,  and  the  question  whether  Bullard  wa& 
is  upon  the  pleadings  immaterial.  Hawe  v.  Planner,  1  Saund.  Rep.  13.  There 
is  no  doubt,  that  in  each  parish,  before  the  union,  the  custom  was  to  appoint  by 
the  rector  and  parishionera.  The  only  question  is  on  the  effect  of  the  statute 
of  union.  Bro.  Abr.  tit.  "  Appropriation,  Union,  and  Consolidation/'  shew? 
that  churches  may,  in  certain  cases,  be  united  at  common  law,  but  that  saeh 
union  does  not  affect  the  parishes  as  to  tithes,  rates,  &c  1  Lord  *Ray-  ^$1^ 
mond;  196,  shews,  that,  if  this  had  been  an  union  of  the  two  churches  *- 
at  common  law,  the  church  of  St.  Mildred  would  haye  been  the  church  to  whieb 
the  union  was  effected,  the  parishes  in  all  other  respects  being  distinct.  It  is 
difficult,  therefore,  to  hold,  on  the  principle  of  the  common  law,  that  either 
parish  (more  especially  St.  Mildred's)  should  haye  been  depriyed  of  any  right 
as  to  election  it  before  possessed,  and  there/ore  an  appotntmerU  by  the  rector 
alone  would  he  had.  But  the  true  question  is  upon  the  statute :  and  the  65th 
section,  as  to  plate  and  goods,  clearly  shows  that  the  union  was  an  union  of 
pturishes,  and  not  merely  of  churches.  But  the  68th  provides,  that,  as  to  all 
privileges,  &c.,  the  parishes  shall  remain  dbtinct.  Therefore,  as  before  the 
union  there  was  a  right  in  the  rector  ^nd  parishioners  jointly,  and  as  St.  Mil- 
dred's  was  the  church  to  which  the  union  was  made,  St.  Mildred's  cannot  have 
lost  the  right  of  election  in  question.  We  express  no  opinion  wheth^  the 
election  in  the  united  vestries  is  right  or  not,  though  it  seems  to  be  the  natural 
mode;  but  it  is  enough  for  us  to  decide  that  the  appointment  of  Hartley  is 
bad,  and  therefore  that  the  action  cannot  be  maintained.       Bule  discharged. 


♦COURT  OF  KING'S  BENCH.  [*454 

Sittings  at  Westminster  after  Etlary  Temiy  1833. 

BEFORE  LORD  CHIEF  JUSTICE  DENMAN. 

WAKE  V.  LOCK.     Feb,  8. 

In  an  action  for  negligently  driving  the  defendant's  carriage  against  that  of  the  plaintiir. 
the  latter  cannot  examine  his  servant  who  drove  his  carriage,  without  releasing  him. 

Case  against  the  defendant  for  damaging  a  fly  of  the  plaintiff,  bj  the  defen* 
dant'a  wagon  running  against  it,  through  the  negligence  of  the  defendant'^ 
servant.     Plea — General  issue. 

It  appeared  that  the  defendant's  wagon  had  struck  against  the  plaintiff's  flj, 
on  its  return  from  Epsom  races. 

On  the  part  of  the  plaintiff,  his  servant,  who  drove  the  fly,  was  called;  he 

Save  evidence  to  shew  that  the  injury  had  arisen  from  the  negligence  of  the 
efendant's  wagoner. 
CampheUy  S.  G.,  for  the  defendant,  objected  that  the  plaintiff's  servant  was 
not  a  competent  witness  without  a  release:  and  he  relied  on  the  case  of  Morish 
V.  Foote,  8  Taunt.  454. 

Sir  J,  Scarlett^  contra.  I  have  seen  a  plaintiff's  servant  examined  in  cases 
of  this  sort  over  and  over  again. 

Denman,  C.  J.  I  have  often  seen  the  plaintiff's  servant  examined  without 
a  release. 

CampheUy  S.  G.  I  have  heard  the  case  which  I  rely  upon  referred  to  with 
approbation.  ^     ^   - 
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"^4551       J^^^^^^j  0.  J.|  If  I  had  been  aware  of  the  case^  I  would  not  *have 
J  received  the  witness's  evidence  without  a  release. 

Sir  J.  Scarlett,  If  the  thing  was  of  sufficient  value  I  should  be  content  to 
argue  the  case. 

The  plainti£f  being  in  Court,  the  witness  was  released. 

CampheUj  S.  O.  As  the  plaintiff  has  examined  the  witness  without  a  release, 
he  ought  to  be  allowed  to  release  him  now ;  but  should  go  on  with  the  exami- 
nation, at  the  risk  of  the  verdict  being  set  aside. 

Denman,  G.  J.  The  witness  is  now  released^  and  I  will  ask  him^  if  what  he 
has  already  told  us  is  true. 

The  witness  was  examined. 

Verdict  for  the  plaintiff^  damages  4/.  4«.(a) 

Sir  J.  ScarleU  and  Platty  for  the  plaintiff. 

CampbeUj  S.  6.^  and  Steer^  for  the  defendant. 

[Attorneys — Brough  and  Lo€kJ\ 


*456]        ♦SEAGER  and  OTHERS  t;.'BILLmGTON.    Feb.  8. 

A.  adranced  lOOi.  to  B.,  on  the  joint  and  sereral  promissory  note  of  B.  and  C,  the  latter^ 
at  the  time  owing  A.  65/.,  on  his  own  account ;  G.  failed,  and,  at  a  meeting  of  his 
creditors,  A.  and  others  entered  into  a  resolution  that  G.  should  assign  certain  property 
for  the  benefit  of  his  creditors,  and  that  his  creditors  should  g^ye  him  a  release.  A.,  at 
this  meeting,  stated  his  debt  to  be  65/.,  and  he  afterwards  received  a  dividend  on  that 
sum.  Subsequently  to  this  B.  failed: — Held,  that  A.  could  not  then  sue  G.  on  the 
promissory  note. 

Assumpsit  by  the  plaintiffs,  as  the  payees,  against  the  defendant,  as  maker, 
of  the  following  promissory  note : — 

"4th  December,  1829. 
"  On  demand,  we  jointly  and  severally  promise  to  pay  Messrs.  Seager,  Evans, 
Stafford  k  Co.,  one  hundred  pounds,  with  interest. 

"  Witness,  Frederick  Bamet. 

*<  Cbriatopher  Wilson.  George  Billington." 

(a)  In  the  case  of  Green  v.  The  New  River  Gompanj,  4  T.  R.  589,  it  was  held,  that  in 
an  action  against  a  master,  for  the  negligence  of  a  servant,  the  latter  is  not  a  competent 
witness  on  the  part  of  the  defendants,  to  disprove  the  negligence  without  a  release.  In 
the  case  of  Miller  v.  Falconer,  1  Gamp.  251,  which  was  an  action  for  running  against  the 
plaintiff's  cart  with  a  draj,  it  was  held  that  the  servant,  who  was  driving  the  cart  when 
the  accident  happened,  was  not  a  competent  witness  for  the  plaintiff  wiUiout  a  release ; 
but  in  the  case  of  Guthbert  v.  Gostling,  3  Gamp.  516,  where,  in  trespass  for  breaking 
through  the  wall  of  the  plaintiff's  house,  the  defendant  pleaded  a  license,  to  which  the 
plaintiff  new  assigned  excess,  it  appeared  that  the  plaintiff  had  given  the  defendant  leave 
to  do  what  was  necessary  for  the  repairing  of  his  own  house,  which  adjoined  the  plain- 
tiff's ;  it  was  held,  that  the  workmen  employed  to  do  the  repairs,  were  competent  wit- 
nesses on  the  part  of  the  defendant,  to  disprove  the  excess,  without  being  released.  In 
the  case  of  Protheroe  v.  Elton,  reported  under  the  name  of  Rotheroe  v.  Elton,  1  Pea.  N.  P. 
C,  117,  it  was  held,  in  an  action  on  a  policy  of  insurance  on  goods  put  on  board  a  ship, 
that  the  shipowner  was  not  a  competent  witness  for  the  plaintiff,  to  prove  the  ship  sea- 
worthy, without  a  release.  The  case  of  Morish  o.  Foote,  8  Taunt.  454,  was  an  action 
against  the  proprietor  of  a  mail  coach,  for  the  negligent  driving  of  his  servant,  whereby 
the  plaintiff's  wagon  horse  was  injured.  For  the  plaintiff,  the  wagoner  was  examined  in 
chief,  and  the  defendant's  counsel  then  objected,  that  he  ought  to  have  been  released ;  but 
nothing  having  appeared,  to  inculpate  him  at  the  time  when  the  objection  was  made,  Mr. 
Justice  Abbott  repudiated  the  objection;  but  the  case  afterwards  went  to  the  jury  on  the 
question,  whether,  at  the  time  of  the  accident,  the  coachman  was  to  blame  or  the  wagoner: 
and  Mr.  Justice  Abbott  gave  leave  to  move  to  enter  a  nonsuit,  if  the  Gourt  should  think 
that  the  wagoner  ought  to  have  been  released ;  and  the  Gourt  held  that  the  wagoner  was 
not  a  competent  witness  without  a  release ;  and  a  nonsuit  was  entered. 


654  Seager  v.  Bilunoton.    H.  T.  1833.  [456 

Plea — ^General  issue. 

It  was  opened  by  Campbell ,  8.  G.,  for  the  plaintiffs,  that  a  person  named 
Bamct  was  about  taking  certain  premises,  and  that  he  borrowed  150/.  of  the 
plaintiffs,  the  defendant  being  his  surety  on  this  note  to  the  amount  of  100/. ; 
the  defendant  himself,  besides  this,  owing  the  plaintiffs  *65/.  7s.  Id.  on  r*f£- 
his  own  private  account.  Subsequently  to  this,  the  defendant  had  pro-  ^  * 
posed  to  compound  with  his  creditors,  Bamet  up  to  that  time  continuing  id 
credit ;  the  plaintiffs  therefore  stated  themselves  to  be  the  creditors  of  the  de- 
fendant, to  the  amount  of  65/.  7s.  Id.,  on  which  they  had  received  a  dividend ; 
however,  since  that  time,  Bamet  had  failed,  and  on  the  plaintiffs  claiming  tbe 
amount  of  this  note  from  the  defendant,  a  release  was  tendered  to  the  pkinti^, 
which  they  refused  to  execute.  But,  even  if  they  had  executed  it,  he  submitted 
that  that  would  not  have  defeated  the  present  claim ;  and  he  cited  the  case  of 
Payler  v,  Homer8ham.(a) 

*It  was  proved  that  Bamett  wished  the  plaintiffs  to  advance  him  150/.,  ri^xt^ 
and  that  they  refused  to  do  so,  unless  the  defendant  would  become  his  ^ 
surety  for  100/. ;  which  he  did  by  signing  this  note. 

The  note  was  put  in  and  read. 

Sir.  J.  Scarlett,  for  the  defendant.— ^If  this  action  could  succeed,  it  would  be 
a  fraud  on  all  the  other  creditors  of  the  defendant.  The  creditors  of  the  de- 
fendant signed  a  resolution  to  take  a  certain  composition  upon  debts  specified, 
and  they  agreed  to  execute  a  release.  I  say,  that  a  creditor  cannot  state  that 
his  debt  is  65/.  instead  of  165/.,  and  then,  having  received  his  dividend  on  65/., 
refused  to  sign  a  release,  and  get  100/.  more  than  all  the  rest.  The  case  cited 
turns  on  the  construction  of  a  deed ;  but  1  go  on  the  general  principle.  Has 
any  one  creditor,  I  would  ask,  a  right  to  keep  in  his  pocket,  in  this  way  a  claim 
for  100/.  ?  The  fact  was,  that  the  plaintiffs  had  this  note  payable  on  demand 
by  Bamet  and  the  defendant,  and  they  took  their  chance  of  getting  the  monej 
from  Bamet.  If  this  claim  had  been  mentioned  to  the  other  creditors,  they 
would  at  once  have  said,  it  would  have  been  better  to  have  had  a  bankruptey, 
and  then  the  plaintiffs  could  only  have  got  a  dividend.  I  take  the  law  to  be 
this,  that  if  a  man  agrees  to  assign  his  property  to  pay  his  creditors  equally,  no 

(a)  4  M.  &  S.  423.  In  that  case  a  release,  contained  in  a  deed,  which  recited  that  the 
defendant  stood  indebted  to  his  creditors  in  the  several  sums  set  to  their  respective  name?, 
and  that  they  had  agreed  to  take  of  the  defendant  lb$.  in  the  pound  upon  the  whole  of 
their  respective  debts,  whereby  the  creditors,  in  consideration  of  the  said  I5t.  in  tbe 
pound  paid  to  them  before  executing  the  release,  each  and  every  of  them  did  release  the 
defendant  "  from  all  manner  of  actions,  debts,  claims,  and  demands  in  law  and  equity, 
which  they,  or  any  or  either  of  them  had  against  him,  or  thereafter  could,  shoald,  or 
might  have,  by  reason  of  any  thing  from  the  beginning  of  the  world  to  the  date  of  the 
lease" — was  held  to  release  nothing  but  the  respective  debts  and  all  actions  and  demand.'- 
touching  them :  for  the  general  words  of  a  release  have  reference  to  the  particular  reciul. 
and  are  to  be  governed  by  it.  Therefore,  where  to  debt  brought  by  the  plaintiffs  on  the 
defendant's  bond,  the  defendant  pleaded  this  release,  it  was  held,  that  the  plaintiffs,  in 
their  replication,  might  plead  that  the  bond  was  given  by  the  defendant,  with  others,  as 
a  security  for  the  repayment  of  bills  drawn  upon  them  by  the  defendant,  and  for  mooevs 
advanced  to  him,  and  that  the  sum  set  against  their  names  in  the  release,  was  doe  to 
them  from  the  defendant  on  the  day  of  the  release,  on  his  own  account ;  and  the  moneys 
intended  to  be  secured  by  the  bond,  although  part  was  due  at  the  time  of  execatiog  tlie 
release  were  not  nor  was  any  part  included,  or  meant  by  them  or  by  the  defendant  to  be 
included,  in  the  sums  set  against  their  names,  or  in  the  release.  In  the  case  of  Cork  r. 
Saunders,  1  B.  &  A.  4G,  the  defendant,  being  insolvent,  had,  by  an  agreement,  stipulated 
to  assign  his  property  immediately,  his  creditors  consenting  that  his  business  should  be 
carried  on  for  their  benefit  until  the  next  Michaelmas,  and  that  then  the  property  should 
be  divided  among  them.  The  defendant  accordingly  assigned  his  property;  but,  at 
Michaelmas,  several  of  the  creditors  who  had  signed  the  agreement  agreed  that  the  busi- 
ness should  be  carried  on  for  a  further  time.  Held,  that  the  plaintifT,  who  was  a  creditor, 
and  had  signed  the  first  agreement,  but  had  not  concurred  in  the  second,  could  not 
maintain  an  action  against  the  defendant  for  a  debt  existing  at  the  time  of  the  first  agree- 
ment. See  also  the  case  of  Ward  v.  Bird,  ante,  p.  229 ;  the  case  of  Turner  v.  Hook,  D.  k 
R.  N.  P.  0.  27,  there  cited ;  and  the  case  of  Margetson  v.  Aitken,  ante,  Vol.  3,  p.  338. 


458] 


5  Carrikgton  &  Payne.  655 


creditor,  having  put  hia  name  to  such  an  agreement,  can  claim  any  larger  amount 
afterwards.  &is  note  is  not  a  note  payable  on  demand,  and  it  does  not  signify 
^4591  ^^^^^^  ^^®  defendant  was  a  surety  or  not.  It  has  been  decided,  *that, 
-^  if  a  debtor  owes  two  debts  to  the  same  creditor,  and  the  debtor  and  cre- 
ditor agree  that  the  creditor  shall  state  only  one  of  them  in  the  agreement  for  a 
composition,  and  the  debtor  either  promise  to  pay  the  other  or  give  a  bill  for  it ; 
such  an  agreement  cannot  be  enforced,  as  it  is  a  fraud  on  the  other  creditors. 
Soy  here,  the  plaintiffs  cannot  keep  one  of  their  debts  in  reserve,  and  then  get 
paid  more  than  all  the  other  creditors  of  the  defendant. 

A  paper,  stamped  as  an  agreement,  bearing  date,  April  10,  1830,  and  signed 
by  Mr.  Stafford,  one  of  the  plaintiffii,  and  by  several  other  of  the  defendant's 
creditors,  was  put  in.  It  stated,  that,  at  a  meeting  of  the  creditors  of  the  de- 
fendant, it  was  resolved  that  the  defendant  should  assign  certain  property  for 
the  benefit  of  his  creditors,  who  should  execute  a  release. 

It  was  proved  that  Mr.  Stafford  had  stated  at  this  meeting,  that  the  debt  due 
from  the  defendant  to  the  plaintiffs,  was  65/.  7<.  1^.,  and  that  a  composition 
of  Ss,  lOd.  in  the  pound  had  been  subsequently  received  by  the  plaintiff  on  that 
amount. 

Den  MAN,  C.  J.  By  this  agreement,  the  creditors  who  sign  it  are  to  execute 
a  general  release  to  the  defendant.  I  think  it  is  an  answer  to  the  action.  I 
shi  11  nonsuit  the  plaintiffs,  giving  them  leave  to  move  to  enter  a  verdict. 

Nonsuit,  with  leave  to  move.(a) 

Campbell,  S.  G.,  Kelly,  and  Helps,  for  the  plaintiffs. 

Sir  J,  ScarUu  and  Maule,  for  the  defendant. 

[Attomcys-r-TT.  £vaM  and  Ivimey.'] 


*460]  *The  TRUSTEES  of  the  BRITISH  MUSEUM  v.  FINNIS  and 

Other8.(ft)   Feb,  12. 

If  a  person  opens  his  land,  so  that  the  public  pass  oxer  it  continually,  thej  would,  after 
the  user  of  a  very  few  years  be  entitled  to  pass  over  it  and  use  it  as  a  way ;  and  if  the 
person  does  not  mean  to  dedicate  it  as  a  way,  but  only  to  give  a  license,  he  should  du 
some  act  to  shew  that  he  gives  a  license  only.  The  common  course  is  to  shut  it  up  one 
day  in  the  year.  , 

If  there  is  an  old  way  near  to  a  person's  land,  and,  by  the  fences  decaying,  the  public 
come  on  the  land,  that  is  no  dedication  of  the  land  as  a  way.  By  the  stat.  57  Geo.  3, 
c.  zxlz.,  s.  114,  the  commissioners  of  paving  of  the  metropolis  are  to  enter  their  pro- 
ceedings in  a  book,  and  such  entries  are  made  evidence.  Whether  an  entry,  stating 
that  A.  sent  a  letter  to  the  commissioners,  asking  their  permission  to  erect  a  rail  at  the 
side  of  a  street,  is  evidence  of  such  asking  of  permission. — Quaere. 

Trespass  against  two  of  the  defendants,  as  clerk  of  the  paring  committee  of 
St.  Giles  in  the  Fields,  and  St.  George,  Bloomshury.  The  trespass  was  the 
taking  up  of  some  small  stones,  which  paved  a  portion  of  ground  on  the  outside 
of  the  south  wall  of  the  British  Museum,  and  between  it  and  the  regular  foot 
pavement  on  the  north  side  of  Great  Russell-street,  Bloomsbury. 

On  the  part  of  the  plaintiflTs,  a  conveyance,  in  the  year  1675,  from  the  Hon. 
W.  Russell  to  the  Duke  of  Montagu  was  put  in,  in  which  the  present  south  wall 
of  the  British  Museum  was  described ;  and  by  this  the  property  conveyed  was 

(a)  No  motion  was  made. 

(b)  The  defendants,  Mr.  R.  Finnis  and  Mr.  R.  F.  Finnis,  were  sued  as  clerks  of  the  com- 
mittee for  paving,  cleansing,  and  lighting  the  parishes  of  St.  Giles  in  the  Fields,  and  St. 
George,  Bloomsbury,  who  are,  by  sect.  65  of  the  local  paving  act  of  those  parishes,  59 
Geo.  3,  c.  Ixxiii.,  to  sue  and  be  sued  in  the  name  of  their  clerk  or  clerks ;  and,  by  sect.  68 
of  the  same  stat.,  persons  acting  under  or  by  colour  of  that  act  may  plead  the  general 
issue,  and  give  special  matter  in  evidence. 
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stated  to  extend  to  a  breadth  of  five  feet  four  iBches  on  the  ontnde  of  the  vail, 
and  abutting  on  Great  RnsaellHstreet.  A  oonveyance  in  the  year  1753^  from 
the  Duke  of  Montana  to  the  Trostees  of  the  British  Moseam^  was  also  pat  in 
containing  exactly  the  same  description. 

A  witness,  named  Soley^  stated  that  he  recollected  the  portion  of  gronnd  in 
question  to  have  been  fenced  in  by  a  wooden  ruling,  which,  having  dectjed, 
was  taken  away  and  not  replaced  by  any  other  fence,  bat  he  could  not  aoco- 
rately  recollect  the  date  of  the  exbtence  of  this  fence. 

It  was  also  proved,  that  the  small  stones  with  which  this  '^laoe  was  r^tai 
paved,  were  brought  from  the  court-yard  of  the  Museum ;  and  that,  in  I- 
the  years  1826  and  1827,  when  leave  had  been  obtained  by  the  Trustees  of  tk 
British  Museum  from  the  committee  of  paving  to  remove  the  pavement  for  the 
making  of  a  sewer,  part  of  the  pavement  was  replaced  by  the  committee,  and 
part  by  the  trustees  of  the  Museum.  It  was  also  proved  that  the  servants  of  the 
Museum  cleaned  away  the  dirt  and  snow  up  to  the  termination  of  the  small 
stones,  and  to  that  line  only. 

On  the  part  of  the  defendants,  it  was  proved  that  the  place  in  questioa  was 
completely  open,  and  that  it  had  been  so  for  forty  years ;  and  that  any  one 
passing  along  Russell-street  might  pass  over  it  exactly  the  same  as  he  might 
over  the  flag  pavement  which  s^joined  it.  The  defendants'  counsel  also  pro- 
posed to  give  in  evidence  two  entries  contained  in  the  minute-book  of  the  com- 
mittee, as  shewing  that  the  officers  of  the  Museum  had  acknowledged  that  the 
ground  in  question  was  within  the  jurisdiction  of  the  defendants.  The  entries 
were  as  follows  :— 

"  11th  April,  1822. 

^<  Application  in  writing  from  Joseph  Planta,  Esq.,  on  behalf  of  the  Trastces 
of  the  British  Museum,  was  received  and  read,  stating,  that  complaints  had 
been  laid  before  them  by  several  inhabitants  of  the  neighbourhood,  that  vanoos 
nuisances  are  continually  committed  against  the  front  wall  of  their  premises, 
they  had  resolved  to  cause  an  iron  fence  to  be  placed  against  the  whole  length 
of  the  wall,  at  the  distance  of  not  more  than  five  feet  therefrom ;  that  a  doubt 
having  arisen,  whether  they  were  at  liberty  to  execute  this  plan  withoat  the 
approbation  of  the  committee,  they  had  determined  to  suspend  the  work  till 
such  time  as  they  shall  have  received  the  assurance  of  this  committee  that  thej 
have  no  objection  to  its  being  effected. 

'^  Resolved,  that  the  directing  committee  do  consider  *the  said  appli-  pj^o 
cation,  and  report  their  opinion  thereon  to  this  committee."  *- 

«19th  April,  1822. 

^'  The  sub-committee,  appointed  at  the  last  meeting,  reported,  that  they  had 
approved  of  the  Trustees  of  the  British  Museum  placing  an  iron  railing  in  front 
of  their  wall,  at  the  distance  of  not  more  than  five  feet  at  the  east  side  of  the 
entrance,  and  three  feet  at  the  west,  next  the  sentry-box,  and  running  off  to 
nothing  at  the  extreme  end.  The  said  report  was  confirmed;  and  Hawkins, 
the  superintendent,  directed  to  prepare  two  plans  of  the  intended  line  of  the 
railing,  the  same  to  be  signed  by  three  committee-men,  and  one  of  them  sent  to 
Mr.  Pknta." 

Campbell,  S.  O.,  for  the  plaintiffs,  objected  that  these  entries  were  not  evi- 
dence. 

F,  PoOock,  for  the  defendants.    By  the  statute  57  Geo.  3,  c.  xxix,  s.  lH;(a) 

(a^  By  which  it  is  enacted,  "  That  all  acts,  orders,  and  proceedings  of  the  said  com- 
missioners, trustees,  or  other  persons  as  aforesaid,"  [which  are  the  commissioners,  or 
trustees,  or  other  persons  having  the  control  of  the  payements,  in  the  streets  or  public 
places  in  any  parochial  or  other  district,  within  the  jurisdiction  of  this  act,]  "at  any  of 
their  meetings,  shall  be  entered  in  a  book  or  books  to  be  kept  by  their  clerk  or  clerks  for 
the  time  being  for  that  purpose,  and  shall  be  signed  by  such  clerk  or  clerks ;  and  that 
all  such  orders  and  proceedings  shall  then  be  deemed  and  taken  to  be  original  act«, 
orders,  and  proceedings ;  and  such  book  or  books  shall  and  may  be  produced  and  read 
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3ie « go-i  the  acts,  orders,  and  proceedings  of  *the  paving  commissioners  in  the 
•^  metropolis  are  to  be  entered  in  a  book,  and  that  book  is  made  evidence. 

Pattbson,  J.     It  is  not  evidence  of  an  application. 

F.  Pollock.  I  submit,  that  it  is  evidence  of  something  done  upon  an  appli- 
cation. 

Patteson,  J.  Tho  application  ought  to  have  been  preserved.  It  is  only 
eleven  years  ago. 

F.  Pollock.    There  is  a  permission  to  pnt  up  a  rail. 

Evidence  was  given,  that  the  papers  belonging  to  the  committee  would  be  in 
the  possession  of  the  Messrs.  Finnis,  as  clerks  to  the  committee ;  and  a  witness 
proved  that  he  had  made  diligent  search  among  the  papers  of  the  committee, 
bot  that  he  could  not  find  the  letter  of  Mr.  Planta. 

^4641       *Patte80N,  J.     There  is  no  distinct  evidence,  without  these  entries, 
•^  that  any  letter  ever  was  sent.    I  shall  receive  the  evidence,  and  take  a 
note  of  the  objection. 

The  entries  were  read. 

Campbell,  8.  G.,  in  reply.  There  can  be  no  dedication  of  a  way  to  the 
public,  without  an  intention  to  dedicate,  and  without  the  proprietors  having 
renounced  all  control  over  the  place  for  ever.  The  acts  done  here  shew  clearly, 
that,  although  the  public  might  pass  over  this  place,  there  was  no  intention  to 
dedicate  it  to  the  public  as  a  way.  The  evidence  is  as  clear  as  that  of  the  bar 
put  ap  in  Southampton  street,  every  body  walks  there,  but  the  putting  up  of 
the  bar  negatives  a  dedication.  Wiui  respect  to  the  letter  of  Mr.  Planta,  that 
only  shews  that  a  doubt  existed  in  his  mind,  and  that,  to  prevent  any  possibility 
of  litigation,  he  wished  for  the  approbation  of  the  committee  in  what  he  was 
going  to  do. 

Patteson,  J.,  (in  summing  up.)  The  whole  question  is,  whether  the  public 
have  acquired  a  right  of  way  over  this  place,  by  the  dedication  of  the  Trustees 
of  the  British  Museum.  If  there  be  any  space  of  ground  between  the  wall  of 
the  Museum  and  the  way,  there  has  been  a  trespass  committed ;  as  it  is  admit- 
ted that  the  soil  has  been  turned  up  in  the  space  between  the  pavement  put 
down  by  the  committee  and  the  wall.  It  is  quite  clear  that  there  has  been  a 
usage  of  the  public  going  over  this  space  of  ground,  as  it  is  shewn  that  they 
have  done  so  for  more  than  thirty  years,  which  is  quite  enough,  if  usage  alone 
would  establish  the  right.  On  the  part  of  the  plaintiffs,  it  appears,  that,  in  the 
year  1675,  there  was  a  conveyance  of  the  property,  which  describes  it  as  extend- 

as  evidence  of  all  such  acts,  orders,  and  proceedings,  upon  any  appeal,  or  trial,  or  informa- 
tion, or  any  proceeding,  civil  or  criminal,  and  in  any  Goart  or  Coarts  of  law  or  equity 
whatsoever ;  and  that  it  shall  not  be  necessary  upon  any  appeal,  or  trial,  or  information 
or  proceeding,  or  upon  any  occasion,  to  prove  the  appointment  of  such  clerk  or  clerks ; 
and  that  within  ten  years  after  the  date  of  any  such  acts,  orders,  and  proceedings,  proof 
of  the  handwriting  of  such  clerk  or  clerks,  shall  be  necessary  to  verify  his  or  their  ap- 
pointment, and  the  accuracy  of  such  entries  of  such  acts,  orders,  and  proceedings ;  and 
that,  after  the  expiration  of  ten  years  from  the  date  of  any  such  acts,  orders,  and  pro> 
ceedings,  no  other  proof  shall  be  necessary,  or  shall  be  required  of  his  or  their  appoint- 
ment, or  of  the  accuracy  of  such  entries,  than  the  production  of  such  book  or  books  ap- 
pearing to  be  signed  by  some  person  or  persons  as  the  clerk  or  clerks  for  the  time  being ; 
and  that  any  proof  of  his  or  their  handwriting  shall  not  be  necessary,  nor  shall  be  re- 
quired :  and  also,  that  upon  any  appeal,  or  trial  or  information  or  other  proceeding,  civil 
or  criminal,  and  in  any  Court  or  Courts  of  law  or  equity,  a  certificate  from  the  clerk  or 
clerks  for  the  time  being,  signed  by  him  or  them,  that  any  person  or  persons  who  hath 
or  have  acted  or  may  act  as  commissioners  or  tnistees,  or  other  persons  having  th»  con* 
trol  of  the  pavements  In  any  parochial  or  other  district,  or  as  a  surveyor  or  surveyors  of 
pavements,  or  in  any  other  office,  was  or  were  or  is  or  are  one  or  more  of  such  commis- 
sioners or  trustees  or  persons  having  the  control  of  the  pavements  in  such  parochial  or 
other  district,  or  was  duly  appointed  to  be  and  was  a  surveyor  or  surveyors  of  pavements, 
or  to  such  other  office  wherein  such  person  or  persons  shall  or  m«r  have  acted,  or  shall 
or  may  act  or  appear,  shall  be  sufficient  and  conclusive  evidence  of  the  appointment  and 
authority  of  such  person  or  persons,  without  any  other  proof  or  evidence  whatsoever," 

Vol  XXIV.— 42 


668    Trustees  op  Brit.  Mus.  v.  Finnis.    H.  T.  1S33.  [464 

ins  five  feet  four  inches  on  the  oatside  of  the  wall,  and  abutting  on  Great  Ro9- 
sefl-street,  that  being,  no  doubt,  the  very  wall  that  is  now  standing.  The  con- 
veyance was  to  the  '''Duke  of  Montagu ;  and  we  find,  that,  even  at  that  r«  4  gc 
time,  there  was  a  way,  but  it  was  five  feet  four  inches  from  this  wall.  If  *- 
a  person  lets  people  go  over  his  land,  and  use  it  as  a  way,  that  is  one  thing;  but 
if  there  is  an  old  way  near  my  land,  and,  by  my  fences  decaying,  the  public 
come  on  my  land,  that  is  no  dedication.  In  the  year  1753,  the  Duke  of  Mod- 
tagu  conveyed  the  property  to  the  Trustees  of  the  British  Museum,  in  exactly 
the  same  terms  as  were  contained  in  the  former  conveyance;  and,  what  is  most 
important,  Mr.  Solcy  speaks  to  the  place  having  been  fenced  in  with  a  rail, 
which  afterwards  decayed.  He  appears  to  be  uncertain  as  to  the  time  when 
that  was ;  but,  up  to  that  time  at  least;  there  could  be  no  dedication.  If  a  niaa 
opens  his  land,  so  that  the  public  pass  over  it  continually,  the  public,  after  a 
user  of  a  very  few  years,  would  be  entitled  to  pass  over  it,  and  use  it  as  a  way; 
and  if  the  party  docs  not  mean  to  dedicate  it  as  a  way,  but  only  to  give  a 
license,  ho  should  do  somo  act  to  shew  that  he  gives  a  license  only.  The  com- 
mon course  is,  to  shut  it  up  one  day  m  every  year,  which  I  believe  is  the  case 
at  Lincoln's  Inn.  The  question  really  is,  did  the  Trustees  of  the  British  Mu- 
seum ever  dedicate  this  place  as  a  way?  To  shew  that  they  did  not,  there  is, 
besides  the  testimony  of  Mr.  Soley,  evidence  given  that  this  particular  spot  is 
paved  with  small  stones  brought  from  the  inner  court  of  the  Museum  by  the 
workmen  of  the  Museum,  who  paved  it.  If  there  was  a  dedication^  why 
should  the  small  stones  remain  when  the  old  way  was  flagged  and  repaired  by  the 
paving  committee  ?  There  are  two  instances  of  work  done,  in  1826  and  1^27, 
and  on  those  occasions  the  person  who  did  the  work  got  leave  from  the  commiu 
tec  to  remove  the  pavement  and  make  a  sewer.  But  there  a  permis^on  was 
necessary,  because  the  work  extended  more  than  five  feet  four  inches  from  the 
wall,  and  beyond  that  the  Trustees  had  not  the  right  of  soil ;  and  besides,  even 
if  they  had,  they  would  not  have  been  authorized  to  take  up  the  pavement  It 
appears  too,  that  the  committee,  in  1826  and  *1827,  replaced  a  part  of  niA^ 
the  pavement,  and  the  workmen  of  the  Museum  the  rest,  after  the  leave  >- 
had  been  given  by  the  committee  to  take  up  the  pavement.  It  is  rather  remark- 
able, that  the  Trustees  should  have  replaced  a  part,  and  the  committee  the  rest; 
but,  if  part  of  the  ground  was  theirs,  that  might  be  a  reason  for  it.  It  is  also 
proved  that  the  servants  of  the  3Iuseum  cleaned  away  the  dirt  and  snow  up  to 
the  termioation  of  the  small  stones,  and  to  that  line  only.  The  question  is, 
whether,  there  being  clearly  an  old  highway  adjoining  the  place  in  question, 
the  Trustees  of  the  British  Museum  ever  dedicated  this  portion  of  land  to  the 
public.  If  there  has  been  only  a  license,  that  is  not  sufficient,  the  question 
being,  whether  there  has  been  a  total  dereliction  on  the  part  of  the  Trustees  in 
favour  of  the  public.  Verdict  for  the  plaintifii — ^Damages  l«.(ff) 

(a)  In  the  cose  of  the  Rugby  Charity  v.  Merryweather,  11  East,  376,  Lord  Kenyon  said, 
that  the  public  at  large,  having  the  free  use  of  a  way  for  five  or  six  years,  had  been  held 
a  sufficient  time  to  presume  a  dedication  of  it  to  the  public,  and  that  the  fact  of  its  not 
being  a  thoroughfare  made  no  difference.  And  in  the  case  of  Rex  v.  Lloyd,  1  Camp.  260, 
Lord  Ellenborough  appears  to  have  been  of  opinion  that  it  was  not  necessary  that  a  way 
should  be  a  thoroughfare.  However,  in  the  case  of  Wood  c.  Veal,  5  B.  &  A.  454,  the 
Court  appear  to  have  great  doubt  whether  it  is  not  essential  that  it  should  be  so.  In 
that  case  the  Court  held,  that  there  could  be  no  dedication  of  a  way  except  by  the  owner 
of  the  fee ;  in  that  case  the  user  was  during  a  long  lease.  In  the  case  of  Jarvis  t.  Dean, 
3  Bing.  447 ;  11  Moo.  354,  where  persons  had,  for  fbur  or  five  years,  passed  up  and  down 
an  unfinished  street,  the  inhabitants  of  which  paid  highway  and  paving  rates,  Best,  C  J-, 
told  the  Jury,  that  if  they  thought  the  street  had  been  used  for  years  as  a  public 
thoroughfare,  with  the  assent  of  the  owners  of  the  soil,  they  might  presume  a  dedication. 
The  Jury  did  so,  and  the  Court  refused  a  rule  for  a  new  trial.  But,  in  the  case  of  Harper 
V.  Charlesworth,  6  D.  &  R.  572,  where  a  way  over  crown  land  had  been  extinguished  by 
an  inclosure  act,  but  the  public  had  continued  to  use  the  way  for  twenty  years  after- 
wards J  it  was  held,  that  this  user  was  not  evidence  of  a  dedication  of  the  way  to  the 
publiC|  unless  it  appeared  to  have  had  the  consent  of  the  crown.    In  the  case  of  Bex  r. 
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"^4671        CampbeU,  S.  G.,  applied  to  the  learned  Judge,  to  certify  that  *tho 

•^  freehold  came  in  question,  to  entitle  the  plaintiffs  to  their  costs. 
=^4681       *Patteson,  J.     The  freehold  can  hardly  be  said  to  come  in  ques- 
-I  tion. 
Campbell,  S.  Gt.    But,  for  the  private  act  of  Parliament,  the  defendants  must 
Lave  pleaded  a  justification. 

Patteson,  J.     Perhaps  I  had  better  certify. 

Certificate  granted. 
Campbelly  8.  G.,  and  TT.  K  Watsan,  for  the  plaintiflfe. 
F.  FaUock,  Platty  and  Steer y  for  the  defendants. 

[Attorneys — Bra^  <j*  Warren,  and  R,  ^  R,  F.  Finnit,'] 


Adjourned  Sittiriga  in  London  after  Hilary  Termy  1833. 

BEFORE  LORD  CHIEF  JUSTICE  DEN  MAN. 


REX  V.  HEMP.    Fth,  18. 

If  an  indictment  for  perjurj  contain  several  assignments  of  perjury,  on  one  of  which  no 
evidence  is  given  on  the  part  of  the  prosecution,  the  defendant  cannot  go  into  proof,  to 
shew  that  the  evidence,  charged  by  that  assignment  of  perjury  to  be  false,  was  in  reality 
trae.  A  witness  for  the  defence  cannot  be  asked  whether  he  has  heard  a  witness  for 
the  prosecution  commit  perjury  on  the  trial  of  a  cause ;  and  in  stating  whether  he 
would  believe  that  witness  on  his  oath,  he  must  do  so  from  his  knowledge  of  the  wit- 
ness's general  character,  and  not  from  having  heard  him  give  particular  evidence  on  a 
particular  trial. 

On  the  trial  of  an  indictment  for  perjury,  the  witnesses  to  character  were  asked,  "  What 

Barr,  4  Camp.  16,  Lord  Ellenborough  said,  "  After  a  long  lapse  of  time  and  a  frequent 
<:hange  of  tenants,  from  the  notorious  and  uninterrupted  use  of  a  way  by  the  public,  I 
should  presume  that  the  landlord  had  notice  of  the  way  being  used,  and  that  it  was  so 
used  with  his  concurrence.  Notice  to  the  steward  is  notice  to  the  landlord."  In  the  case 
of  Rex  r.  Lloyd,  1  Camp.  260,  his  Lordship  said,  "  If  the  owner  of  the  soil  throws  open  a 
passage,  and  neither  marks,  by  any  visible  distinction,  that  he  means  to  preserve  all  his 
rights  over  it,  nor  excludes  persons  from  passing  through  it  by  positive  prohibition,  he 
shall  be  presumed  to  have  dedicated  it  to  the  public."  But,  in  Roberts  t^.  Karr,  Id.  262, 
where  a  bar  had  been  at  first  put  up,  which  was  soon  knocked  down,  and  the  place  after 
that  used  as  a  thoroughfare,  Mr.  Justice  Heath  observed,  that  the  putting  up  of  the  bar 
rebutted  the  presumption  of  a  dedication  to  the  public ;  and  that  such  a  dedication  must 
be  made  openly,  and  with  a  deliberate  purpose.  So,  in  Lethbridge  v.  Winter,  lb.,  where 
originally  agate  had  been  put  up,  bnt  which  had  been  down  for  twelve  years,  it  was  held, 
that  there  was  no  dedication.  In  the  case  of  Woodyer  v.  Hadden,  5  Taunt.  125,  the 
plaintiff  had  erected  a  street  leading  out  of  a  highway  across  his  own  close,  and  termi- 
nating at  the  edge  of  the  defendant's  adjoining  close,  which  was  separated  from  the  end 
of  the  street  for  twenty-one  years,  by  the  defendant's  fence ;  during  nineteen  years  of 
which  period  the  houses  were  completed,  and  the  street  publicly  watched,  cleansed,  and 
lighted,  and  both  the  footways  and  half  the  horseway  thereof,  paved  at  the  expense  of 
the  Inhabitants ;  held,  that  the  street  was  not  so  dedicated  to  the  public,  that  the  defen- 
dant, pulling  down  his  wall,  might  enter  it  at  the  end  adjoining  to  his  land,  and  use  it  as 
a  highway.  In  the  case  of  the  Marquis  of  Stafford  v.  Coyney,  7  B.  &  0.  257,  where  the 
plaintiff  had  for  several  years  suffered  the  public  to  use  a  road  through  his  estate,  for  all 
purposes  except  that  of  carrying  coal ;  it  was  held,  that  this  was  either  a  limited  dedica- 
tion of  the  road,  or  no  dedication  at  all,  but  only  a  license,  revocable,  and  that  a  person 
carrying  coals  along  the  road,  after  notice  not  to  do  so,  was  a  trespasser.  In  this^^ 
Mr.  Justice  Bayley  and  Mr.  Justice  Holroyd  intimated  that  they  saw  no  objection  to  There 
being  a  partial  dedication  of  a  way ;  but  Mr.  Justice  Littledale  doubted  the  possibility  of 
making  such  a  dedication.  In  the  case  of  Roberts  v.  Karr,  Mr.  Justice  Heath  said,  that 
there  cannot  be  a  partial  dedication  to  the  public,  although  there  might  be  a  grant  of  a 
footway  only. 
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\b  the  character  of  the  defendant  for  yeracity  and  honour  T''  and  "  Do  jon  ooniddcr  him 
a  man  likely  to  commit  peijniy?" 

Pebjuby.  The  peijnrj  was  alleged  to  have  been  committed  in  an  affldant 
Bwom  in  a  canae  of  Moeea  Jacobs  v.  Green  Pellatt  This  affidavit  stated  a 
conversation  between  the  defendant  Hemp  and  Moses  Jacobs,  and  that  a  paper, 
marked  B.,  contained  the  terms  of  a  contract  for  the  sale  of  posts ;  and  that,  on 
its  being  shewn  by  the  defendant  Hemp  to  Moses  Jacobs,  the  latter  admitted  to 
the  former,  that  this  paper  did  contain  the  terms  of  ^that  ocmtract  ^.^ 
There  were  assignments  of  perjury  on  the  whole  of  these  statements;  ■- 
bnt  no  evidence  was  given  on  the  part  of  the  prosecution  in  support  of  that  u- 
eignment  of  perjury,  which  charj^  that  the  paper  marked  B.  did  not  conttin 
the  terms  of  tne  contract. 

The  defendant's  counsel  proposed  to  give  evidence  to  shew  that  the  paper  did, 
in  fiust,  contain  the  terms  of  the  contract. 

Campbellf  S.  0.  I  do  not  go  upon  that  assignment  of  peijurj.  I  have  given 
no  evidence  upon  it. 

Piatt,  for  the  defendant.  It  is  a  question  on  the  record,  and  we  may  give 
evidence  to  disprove  it. 

Penman,  0.  J.    I  think  not,  as  the  prosecutor  gives  no  evidence  upon  it 

On  the  part  of  the  prosecution,  Moses  Jacobs  Bad  been  examined  as  a  irit- 
ness;  and  for  the  defence,  Mr.  Pellat  was  called,  he  was  asked  by — 

Piatt,  for  the  defendant,  whether,  from  having  heard  Moses  Jacobs  give&lae 
evidence  on  the  trial  of  a  former  cause,  he  considered  that  the  testimoDj  of 
Jacobs  could  be  relied  on  f 

Denman,  0.  J.  The  question  is,  from  what  you  know  of  the  general  chanc- 
ter  of  Jacobs,  would  you  believe  him  on  his  oath  t 

Mr.  Pellatt.  I  do  not  know  enough  of  his  general  character  to  speak  to 
that. 

Piatt,    Did  you  ever  hear  him  commit  perjury  7 

CampbeU,  S.  0.     I  must  object  to  that. 

*Denman,  0.  J.  That  question  cannot  be  put,  as  it  would  be  trying  p^i.A 
another  specific  charoe.  l 

A  Juror.  I  shouM  like  for  Mr.  Pellatt  to  state  whether  he  would  notbehere 
the  witness  because  he  has  heard  him  commit  peijury. 

Denman,  0.  J.    It  must  be  from  his  general  character. 

Mr.  Pellatt.  I  have  not  such  a  knowledge  of  his  general  character  as  to 
enable  me  to  answer  the  question ;  but  what  I  do  know  of  him  is  not  in  his 
favour. 

For  the  defendant,  several  witnesses  to  character  were  examined.  ThcyTrere 
each  asked,  <<  What  is  the  general  character  of  the  defendant  for  veracity  and 
honour  V*  And  also,  '^  Do  you  consider  him  a  man  likely  to  commit  per- 
jury?" 

The  form  of  the  last  auestion  was  neither  objected  to  by  the  Solicitor-G€n^ 
ral,  nor  remarked  on  by  the  Lord  Chief  Justice.  Verdict— Not  guilty. 

Campbell,  S.  G.,  and  Hutch%n9on  for  the  prosecution. 
0»rv>ood,  and  PlaU,  for  the  defendant. 

[Attorneys — Sjayer^  and  K  luuta.'} 
See  the  case  of  Rez  v.  Biapham,  ante,  Vol.  4,  p.  392,  and  Rex  v.  Nichols,  port. 


♦HEISCH  V.  CARWNGTON  and  Others.    Fd^,  28.  [*4T1 

\?nl^wWo{?L^*lu  ^^}^^  f,  ^"^®'  may  .pay  the  factor  discount,  within  the  liro 
months  which  constitute  the  ordinary  time  of  payment,  either  for  his  own  accommoda. 
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tion  or  that  of  the  factor:  and,  therefore,  where  a  factor  stopt  payment  after  he  had 
received  the  money  for  com  sold,  but  before  the  expiration  of  the  two  months,  it  waa^ 
Held,  that  the  principal  coald  not  sae  the  buyer,  but  must  look  to  the  factor. 

Assumpsit  for  ffoods  sold  and  deliyered. 

On  the  part  of  £e  plaintiff,  who,  it  appeared,  traded  under  the  name  of  Coz, 
Heisoh  &  Co.,  a  corn-factor,  named  Gibson,  was  called  as  a  witness.  He  stated, 
that,  on  the  12th  of  December,  1831,  he  sold  to  the  defendants,  who  traded  as 
distillers,  under  the  firm  of  T.  Y.  Cooke  &  Co.,  a  quantity  of  barley;  and  gave 
the  following  sold  note,  made  out  by  his  clerk  : — 

"Sold  Slessrs.  T.  V.  Cooke  &  Co.,  about  280  quarters  of  barley,  at  82*., 
for  Wm.  Gibson.— T.  W." 

He  also  stated,  that  the  barley  belonged  to  the  pLuntiff ;  tliat  the  time  of 
jtaymeni  was  two  months;  and,  i^at  he  gave  the  defendants  a  delivery  order  the 
same  day,  addressed  to  the  master  of  the  ship  Charlotte,  at  Linehouse,  on  board 
which  it  was.     The  order  was  as  follows  :— 

"Corn  Exchange,  12th  December,  1831. 

«  Captain , 

"Deliyer  to  Messrs.  T.  V.  Cooke,  about  280  quarters  of  barley,  for  Wm. 
Gibson." 
lie  further  stated,  that  he  s^it  an  invoice  on  the  23d  of  December,  and  on  the 
26th,  received  the  sum  of  411/.  13s.  Id,,  allowing  a  discount  of  21,  14s.;  that 
he  was  not  in  possession  of  the  bill  of  lading;  that  he  stopped  payment  on  the 
4  th  of  January,  1832,  and  had  not  paid  over  the  money  to  the  plaintiff. 

On  his  cross-examination,  ho  said — "  It  is  usual  for  captains  of  ships  to  de» 
liver  to  the  order  of  the  factor.  I  contmued  to  buy  and  sell  for  myself  up  to 
the  time  of  my  failure.  I  did  not  deal  largely  on  my  own  account.  There  is 
uo  defined  custom  as  to  the  payment;  it  is  at  the  option  of  the  buyer  to  pay  at 
two  moiUJiSy  or  sootier,  with  a  discount.  The  plaintiff  has  done  it  more  than 
^47*21  ^^^'  ^  ^^^^  ^known  other  buyers  do  the  same  many  times.  I  should 
1  think  it  is  done  almost  daily.  I  have  no  doubt  about  it.  There  is 
printed  on  the  delivery  order — <  No  refusal  will  be  accepted,  unless  a  satisfactory 
reason  is  given  at  my  stand  before  ten  o'clock  next  market  day.'  This  means, 
if  there  is  any  objection  to  the  quality.  I  send  my  own  waterman  to  the  ship 
/or  the  sample,  I  did  not  stand  del  credere  in  this  transaction.  It  is  usual  for 
corn-factors  to  stand  dd  credere.  I  think  I  have  heard  in  one  or  two  instances, 
under  peculiar  circumstances,  that  they  have  not  stood  del  credere.  I  had  been 
Helling  for  the  plaintiff  for  a  long  time.  He  merely  gave  me  the  particulars, 
which  imported  that  I  was  to  sell.  The  time  of  payment  is  never  mentioned 
in  the  sold  note.  Payment  is  frequently  made  within  two  months ;  and  then 
the  factor  usually  pays  his  principal  at  the  end  of  the  two  months.  There  is 
no  fixed  rate  of  discount.  Sometimes  the  payment  within  two  months  is  for 
the  factor's  accommodation;  it  was  for  mine  in  this  case.  I  do  not  know  of 
any  instance  of  a  factor's  refusing  to  take  the  money  before  the  end  of  the  two 
months.  I  always  take  it,  having  but  little.  I  know  of  two  instances  where 
the  phuntiff  has  received  a  portion  of  money  on  account  within  the  two  months; 
and  this  is  very  common  with  others." 

Sir  J,  Scarlett,  for  the  defendants.  No  case  has  been  made  out  on  the  par^ 
of  the  plaintiff.  The  difference  between  a  factor  and  a  broker  is  this— ^tbe  factor 
has  possession  of  the  property,  but  the  broker  has  no  control  over  the  com- 
modity, as  the  factor  has.  A  broker  is  the  agent  between  both  parties ;  he  has 
no  power  to  make  a  final  contract ;  what  he  docs,  must  be  ratified  by  his  prin- 
cipeds.  A  factor  sends  no  bought  note,  and  keeps  no  contract  book,  as  a  broker 
must.  In  this  case,  on  the  face  of  the  delivery  order,  the  factor  reserves  to 
himself  the  power,  and  determines  himself  as  to  any  objection  by  the  buyer  on 
the  ground  of  any  difference  between  the  bulk  and  the  sample. 
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"^  Campbell,  S.  G.     The  case  of  Baring  v.  Corrie,  2  B.  &  A.  137,  deddes 
that  a  factor  is  substantially  a  broker. 

Sir  J.  Scarlett.  That  was  a  peculiar  case.  Corrie  was  a  broker  at  Liver- 
pool, and  the  goods  were  also  at  Liverpool,  and  consequently  he  had  the 
power  over  them.  I  speak  of  the  general  distinction.  Peculiar  circumstances 
mav  arise,  as  in  the  case  referred  to ;  but,  I  say  in  this  case,  that  Gibson  was 
really  a  factor.  He  sent  his  own  clerk  for  the  sample,  and  signed  the 
delivery-order  in  his  own  name.  How  were  we  to  know  whether  he  was  an 
agent  or  not?  I  agree,  that  an  agent  cannot  vary  the  contract  without 
his  principal's  consent;  but,  not  so  when  he  sells  in  his  own  name,  and  the 
buyer  knows  nothing  about  the  principal.  With  respect  to  the  custom. 
I  admit,  that  when  there  is  a  precise  contract  in  writing,  it  cannot  be  qualified 
by  evidence  of  usage,  unless  it  is  ambiguous.  There  is  no  limit  of  time  in  the 
contract,  it  rests  upon  usage,  which  must  be  taken  altogether.  I  say,  the  usage 
is,  that  payment  under  the  contract  is  not  demandable  oefore  the  end  of  the  two 
months;  but,  the  buyer  has  a  right  to  pay  sooner  if  he  wishes  it,  or  if  the  factor 
wishes  it  and  he  assents.  If  these  words  were  in  a  contract,  it  could  not  he  said 
to  be  against  law ;  and  the  custom,  therefore,  cannot  be  said  to  be  illegal.  The 
factor  mmself  says,  that  the  practice  is  so.  It  is  proved,  that  the  plaintiff  him- 
self has  acted  on  this  practice,  and  paid  within  the  two  months,  and  been  allowed 
the  discount ;  and  it  has  been  done  in  other  cases  too.  It  is  also  clear,  that  the 
factor  is  in  the  habit  of  paying  the  money  to  his  principal  within  the  two 
months;  and  three  instances  have  been  proved,  in  which,  when  the  plaintiff  was 
a  seller,  he  got  his  money  within  the  two  months.  There  was  an  instance  where 
the  factor,  not  being  satisfied  with  the  responsibility  of  the  buyer,  sent  to  him  for, 
and  obtained  1000/.,  which  he  paid  to  the  plaintiff^.  The  ^factor  has  paid  p^i..^ 
more  than  1000/.  to  the  plaintiff  since  the  26th  of  December,  which  he  ^  ' 
would  not  have  been  able  to  do  without  this  money  of  the  defendants.  I  do 
not  say  that  makes  him  receive  the  money  for  this  particular  com;  I  say,  first, 
that  the  factor,  as  far  as  the  buyer  knew,  was  a  principal;  if  he  was  not  a  prin- 
cipal, yet,  if  he  acted  as  a  principal,  he,  by  the  late  act,  having  been  intrusted 
with  goods,  may  receive  payment  for  them.  But,  I  say  further,  that  he  had 
the  right  as  factor;  for,  if  the  note  is  not  controlled  by  the  usage,  there  is  nc 
time  for  payment  mentioned ;  and  if  it  is  so  controlled,  then  the  usage,  taken 
altogether,  is  in  the  defendant's  favour. 

Den  MAN,  C.  J.  The  question  in  this  case  is,  whether  in  your  opinion  the 
plaintiflf  has  been  paid  for  this  barley ;  and  that  will  depend  upon  whether  you 
are  satisfied  that  there  is  a  custom  in  the  com  market  by  which  the  party  has  a 
right  to  pay  within  the  time  upon  discount;  whether  any  person  dealing  with  % 
factor  there  would  know,  from  the  prevalence  and  universality  of  the  custom, 
that  he  would  have  the  right  of  paying  within  the  two  months.  But,  unless 
that  custom  is  proved  to  your  satisfaction,  it  is  clear  there  is  no  answer;  as. 
although  the  money  got  into  the  plaintiff's  hands,  yet  it  would  not  be  received 
as  payment  for  the  particular  articles.  As  to  the  custom,  it  seems  i(^  me,  the 
witness  does  not  speak  very  distinctly.  There  may  have  been  some  instances 
every  day,  and  yet  the  practice  may  not  be  universal.  Perhaps  he  may  be 
speaking  of  an  usage  where  the  factor  stands  del  credere,  which,  he  sap. 
he  did  not.  If  the  custom  is  generally  and  universally  understood,  I  do 
not  think  it  matters  for  whose  accommodation  the  payment  is  made. — [His 
Lordship  read  the  evidence  of  Mr.  *  Gibson,  and  observed] — ^The  question 
for  you  UDon  this  evidence  will  be,  whether  you  think  it  has  been  satisfactorily 
proved,  that  when  a  party  authorizes  a  factor,  in  the  mnnner  in  which 
this  plaintiff  authorized  Mr.  Gibson,  he  gives  him  also  an  authority  to  receive 
payment  *within  two  months,  and  to  allow  a  discount.  Whether  the  ^  «-^ 
plaintiff  gave  Mr.  Gibson  authority  during  the  two  months'  credit  to  ^ 
accept  payment  and  allow  a  discount  ?  Whether  you  think  the  practice  relied 
on  is  proved  to  be  a  general,  I  should  rather  say,  an  universal  custom,  on  the 
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Cora  Exchange  ?  If  that  is  made  out  to  your  satisfactioiiy  then  the  plaintiff 
will  have  received  payment  through  Gihson,  although  Gihson  has  not  paid  the 
money  over  to  him.  If  you  think  that  the  custom  is  not  made  out,  then  the 
plaintiff  will  not  have  heen  paid,  and  you  will  give  your  verdict  for  him. 

The  jury  found  their  verdict  for  the  defendants,  saying,  that  they 
thought  the  custom  had  been  established. 
Campbell,  S.  G.,  and  «/.  H,  JUoydy  for  the  plaintiff. 
Sir  J.  Scarlett  and  R,  V,  Richards,  for  the  defendants. 

[Attorneys — Haddon  j-  G.,  and  BaxmdaU  ^  Co.^ 


FREEMAN  v.  BAKER  and  Another.     Feb.  27. 

A  party  bought  a  ship  under  a  representation  that  she  was  copper-fastened.  He  ascer-- 
tained,  in  the  coarse  of  a  few  days,  that  she  was  not,  bat  did  not  make  any  complaint 
to  the  seller  till  several  months  afterwards,  when  she  had  been  on  a  voyage  and 
returned : — Held,  that  this  delay  would  not  prevent  his  recovering  an  action  for  the 
misrepresentation,  provided  the  action  was  in  other  respects  maintainable : — Held,  also, 
that  "Lloyd's  Register  of  Shipping''  was  not  admissible  in  evidence  to  show  that  the 
vessel  was  considered  as  copper-ftistened.  The  contract  stated  that  the  vessel  was  to 
be  delivered  with  all  her  stores,  according  to  the  inventory :  the  inventory  was  at  the 
end  of  the  advertisement  for  the  sale : — -It  was  held,  that  this  did  not  import  into  the 
contract  the  representation  contained  in  the  advertisement,  as  the  vessel  itself  was  not 
mentioned  in  the  inventory,  but  only  the  stores.  The  questions  for  the  jury,  in  such  a 
case,  are,  whether  the  vessel  was  in  fact  copper-fastened ;  and  if  it  was  not,  did  the 
seller  know  that  it  was  not? — and  if  he  did,  did  he  use  any  means  to  conceal  the  fact 
from  the  buyer? 

THE^rs^  count  of  the  declaration  stated,  that  before  and  at  the  time,  &c., 
the  defendants  were  possessed  of  a  certain  ship  or  vessel,  called  the  Leslie 
Ogilby,  which  was  not  copper-fastened,  as  they  well  knew ;  yet  the  said  defen- 
dants contriving,  &c.,  to  deceive  and  injure  the  plaintiff  in  that  respect,  and  to 
induce  him  to  purchase  the  said  ship  or  vessel  at  and  for  a  large  sum  of  money, 
*4.7fil  ^^  ^^  2^T^  of  *  August,  1831,  falsely,  fraudulently,  and  deceitfully 
-I  represented  to  him  that  the  said  ship  or  vessel  was  a  copper-fastened 
ship  or  vessel:  and  then  averred,  that  the  defendants  further  contriving,  &c., 
then  and  there  kept  the  said  ship  or  vessel  afloat  in  a  certain  dock,  called  the 
West  India  Dock,  so  that  it  could  not  be  inspected  or  examined  by  him,  and 
used  and  employed  divers  other  subtle  arts  and  devices  for  the  purpose  of  pre- 
venting an  inspection  and  examination  by  the  plaintiff,  and  thereby  afterwards 
induced  the  plaintiff  to  purchase  the  said  ship  or  vessel  as  a  copper-fastened  ship 
or  vessel,  with  divers  stores,  for  the  sum  of  ICOO/.,  and  then  and  there  falsely, 
fraudulently,  and  deceitfully  sold  the  said  ship  or  vessel  as  a  copper-fastened 
ship  or  vessel,  with  the  stores,  to  the  plaintiff,  for  the  said  sum  of  1300/.  then 
and  there  paid  by  the  plaintiff  to  the  defendants ;  by  means  whereof  the  said 
ship  or  vessel  became  and  still  was  of  little  or  no  use  or  value  to  the  plaintiff, 
whereby  he  was  cheated  and  defrauded  by  the  defendants  of  the  said  sum  of 
1300/. 

The  second  count  was  similar,  except  that  it  contained  no  averment  that  means 
were  used  to  prevent  examination.  The  third  count  was  similar,  but  it  charged 
a  false  representation  only.  The  fourth  count  was  on  a  representation  that  the 
vessel  shifted  without  ballast.  It  contained  a  scienter,  and  averred  special  dam- 
age. The  JiftJt  and  sixth  were  similar  to  the  fourth,  but  without  special  dam- 
age. The  seventh  count  was  on  a  warrant*/  that  the  ship  was  copper-fastened, 
and  particularised  iron-fastenings  as  in  fact  there.  The  eighth  count  omitted 
the  part  relating  to  iron-fastenings.  The  ninth  count  was  on  a  warranty  that 
the  ship  would  shift  without  ballast,  and  contained  special  damage.  The  tenth 
was  similar^  but  without  special  damage.     Pica — Not  Guilty. 
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It  appeared  that  the  vessel  was  sold  under  the  following  adyertisement :— 
"  For  sale,  the  fine  brig  Leslie  Ogilby  of  193  ^\  tons;  British  built;  coppered 
and  copper-fastened ;  '''shifts  without  ballast;  takes  the  ground  wdl;  _._ 
stows  a  large  cargo  for  her  tonnage;  was  coppered  in  August,  1829;  is  1> 
well  adopted  for  seneral  purposes,  and  requires  little  more  than  provisi<n8  to 
send  her  to  sea.  Now  lying  in  the  West  India  Docks.  The  vessel,  with  all 
stores,  to  be  taken  with  all  faults  as  they  now  lie,  witout  any  allowance  for 
weight,  length;  quantity,  or  quality.''  An  inventoiy  of  the  stores  followed  this 
description. 

The  contract  for  the  sale  contained  a  provision  that  a  lecal  bill  or  bills  of  nk 
should  be  made  out,  and  stated  that  the  vessel  was  to  be  taken  with  all  her 
stores  according  to  the  inventory. 

The  bill  of  rale  did  not  contain  either  a  warranty  or  a  representation. 

On  the  part  of  the  plainti£F,  a  surveyor  from  Lloyd's,  who  examined  the  ves- 
sel in  January,  1832,  swore  that  she  was  not  copper-fastened :  he  described 
^'copper-fastened"  as  meaning  that  all  the  bolts  should  be  of  copper  which  go 
through  the  keel  and  kelson,  stem-box,  stem-post  and  stem.  He  considered  the 
vessel  as  only  partially  copper-fastened. 

The  person  for  whom  the  vessel  was  originally  built,  and  who  superintended 
the  sheathing  of  her  with  copper,  in  the  year  1825,  proved  that  the  descriptioo 
copper-fastened  was  not  a  correct  description  of  the  vessel  in  the  state  to  which 
he  Drought  her  at  that  time.  The  captain  was  also  called,  and  stated  that  the 
vessel  would  not  shift  without  ballast ;  and  added,  that  having  a  considerable 
Quantity  of  ballast  in  her,  yet,  in  a  gale  of  wind  beyond  Yarmouth,  she  hud 
down,  and  he  was  obliged  to  put  back  and  take  in  several  tons  more.  He  ad- 
mitted that  he  saw  the  vessel  the  day  after  she  was  bought,  and  discovered  the 
iron  bolts  in  her,  when  he  had  only  got  half  way  down  the  ladder  leading  to  the 
hold ;  and  that  he  told  his  owners  of  it  in  the  course  of  a  few  days.  The 
broker,  who  purchased  the  vessel  for  the  pIainti£F,  stated,  that  he  *relied  p^... 
on  the  representation  of  the  defendants,  and  did  not  send  any  surveyor  <• 
to  examine  the  vessel  at  the  time  of  the  purchase;  but  in  December,  1831,  after 
she  had  been  to  Newcastle,  he  requested  the  defendants  to  send  a  person  to 
meet  the  plaintiff's  surveyor,  for  the  purpose  of  examining. 

CampbeU,  S.  G.,  for  the  plaintiff.  By  copper-fastened,  I  understand  that  all 
under  water  is  fastened  with  copper  bolts,  and  therefore  the  vessel  is  tighter, 
and  less  likely  to  be  injured  by  the  water.  The  meaning  of  shifting  without 
ballast  is,  that  the  whole  of  the  cargo  may  be  taken  out  without  any  fresh 
ballast  being  put  in ;  that  is,  that  the  vessel  will  stand  stiff  in  the  water.  It  is 
to  be  said,  as  I  understand,  that  as  the  vessel  is  to  be  taken  with  all  faults,  we 
cannot  complain :  but  there  is  a  distinction  between  a  fault  and  a  misrepresenta- 
tion. The  party  is  not  liable  for  a  mere  fault,  but  here  we  complain  of  a  direct 
misrepresentation.  It  would  be  absurd  to  say  that  the  words  *'  with  all  faults" 
would  cure  a  direct  misrepresentation.  Suppose  the  warranty  was,  that  the 
vessel  should  be  all  oak,  and  it  turned  out  to  be  of  Canada  timber,  it  woald  be 
a  breach  of  the  warranty.  The  case  of  Shepherd  v.  Kain(a)  is  all  fours  with 
the  present,  as  here  there  are  a  few  copper  fastenings. 

Sir  J,  Scark'tfy  for  the  defendants.     There  is  a  defence  both  in  law  and  fact. 
If  it  is  at  all  material  that  tlie  ship  should  be  copper-fastened,  it  can  be  profed 
that  she  was  so  ^fastened  after  the  defendants  became  possessed  of  her,  f^j-n 
though  the  iron  bolts  were  left  in.     The  plaintiff's  witnesses  did  not  trjr  ^ 
the  iron  bolts  from  the  inside,  to  83e  if  they  had  corroded,  and  were  in  conse- 

(a)  HB.  k  Aid.  240.  This  waa  an  action  on  the  case  for  the  breach  of  a  warrantj. 
The  advertisement  for  the  sale  of  a  ship  described  her  as  "  a  copper-fastened  Tessel;''  aod 
added  that  the  ressel  was  to  be  taken  with  all  faulu,  without  any  allowance  for  anj 
defects  whatsoever.  It  appeared  that  she  was  only  partially  copper-fastened.  It  was 
held  that,  notwithstanding  the  words  "with  all  faults/'  &c.,  the  vendor  was  liable  for  the 
breach  of  the  warrantj. 
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quenoe  moveable.  It  does  not  lie  in  the  plaintiff's  month  to  say  that  she  was 
not  copper-fastened,  for  his  own  card  describes  her  as  ''  A.  1,  coppered  and 
copper-fastened ;''  and  she  has  been  described  in  Lloyd's  book  by  the  plaintiff 
as  copper-fastened.  As  to  Shepherd  v.  Kain,  I  do  not  deny  the  law  of  that 
case ;  but  that  was  only  the  first  act  of  the  tragedy.  There  was  afterwards  an 
action  brought  against  Old  by  Kain,  who  had  bought  the  vessel  of  him.  It  was 
special  assumpsit,  stating  the  particular  circumstances.  In  Shepherd  t*.  Kain 
the  warranty  was  in  the  contract;  which  is  necessary.  Ejiin  v.  Old  was  argued 
as  a  special  case,  and  in  it  the  case  of  Pickering  v.  Dowson^a)  is  referred  to; 
which  shews  that  there  is  no  warranty,  unless  it  is  importea  into  the  bill  of 
sale;  and  that  the  party  is  not  liable,  whether  he  knew  the  fact  or  not,  if  there 
is  no  evidence  of  fraud.  Lord  Chief  Justice  Oibbs  there  says,  '^  1  thought  at 
the  trial,  and  still  think,  that  the  parties  were  ZK)t  now  at  liberty  to  shew  any 
representation  made  by  the  seller,  unless  they  could  shew  that  oy  some  fraud 
the  defendants  prevented  the  plaintifi^  from  discovering  a  fault  which  thev  knew 
to  exist/'  I  do  not  rely  upon  the  words  <^  with  all  faults,''  as,  without  these,  it 
would  be  the  same.  Unless  there  is  a  practice  not  to  allow  an  inspection,  a 
man  is  not  answerable  for  what  is  not  in  the  contract,  unless  he  takes  pains  to 
'f'i^Ol  ^^^^^^  ^^^  defect.  There  is  no  fraud  in  this  case.  I  remember  '*'a  case 
•■  relating  to  the  Claremont  estate,  which  was  sold  by  the  Marquis  of 
Waterford  to  the  present  Lord  Dover ;  and  after  the  purchase,  it  was  discovered 
that  a  bridge  on  the  estate  was  out  of  repair,  and  an  action  was  brought  to  try 
whether  the  bridge  was  repairable  by  the  owner  of  the  estate,  and  it  was  found 
that  it  was;  and  Lord  Chief  Justice  Gibbs,  then  at  the  bar,  investigated  the 
subject  a  great  deal,  and  no  proceedings  were  taken  on  the  principle,  that,  with- 
out fraud  could  be  shewn,  there  was  no  remedy.  As  to  ike  shifting  without 
ballast,  it  did  not  mean  that  the  vessel  would  sail  without  ballast,  but  merely 
that  she  would  ^ift  from  one  place  to  another  in  the  dock  without  ballast.  The 
statement  as  to  the  copper-fastening  is  neither  in  the  contract  signed  by  the 
brokers,  nor  in  the  bill  of  sale,  nor  is  the  shifting  without  ballast.  I  take  the 
law  to  be  clearly  and  indisputably  this :  that  if  a  man  makes  a  representation, 
and  allows  the  purchaser  to  go  and  see  the  article,  and  he  afterwards  purchases, 
there  is  an  end  of  the  representation,  unless  the  seller  takes  any  steps  to  conceal 
tho  defect  from  the  purchaser,  for  this  is  fraud. 

Denman,  C.  J.  Is  not  this  case  exactly  like  Pickering  v,  Dowson  f  I  cannot 
distinguish  the  one  from  the  other. 

Campbell,  S.  G.  Yes,  it  is ;  but  it  is  also  exactly  like  Shepherd  v.  Eain, 
which  was  decided  since. 

Maukf  for  the  defendants.  Kain  i;.  Old  is  the  latest  case,  and  that  recognises 
Pickering  v.  Dowson(5)  as  law. 

CampSeUf  S.  G.  Kain  v.  Old  was  decided  on  the  ground  that  the  action  was 
in  assumpnt. 

_  Q^  1       *Denman,  C.  J.     I  am  not  so  much  looking  to  Kain  v.  Old  as  an 
-'  authority,  as  to  Pickering  v,  Dowson ;  and  I  really  cannot  distinguish  it 
from  the  present  case. 

Campbell,  S.  G.  Shepherd  v,  Kain  is  untouched  by  Kain  v.  Old,  and  that 
is  a  later  authority  than  Pickering  v.  Dowson.  And  in  the  present  case  the  con- 
tract refers  to  the  inventory. 

J  a)  4  Taunt.  779.  According  to  the  decision  in  t)|at  case,  if  a  representation  be  made 
bre  a  sale  of  the  quality  of  the  thing  sold,  with  full  opportunity  for  the  purchaser  to 
inspect  and  examine  the  truth  of  the  representation,  and  a  contract  of  sale  be  afterwards 
reduced  into  writing,  in  which  that  representation  is  not  embodied,  no  action  for  a  deceit 
lies  against  the  vendor  on  the  ground  that  the  article  sold  is  not  answerable  to  that 
representation :  and  this,  whether  the  vendor  knew  of  the  defects  or  not. 

(b)  In  the  case  of  Kain  v.  Old,  4  D.  &  R.  61,  Lord  Tenterden  (then  Lord  Chief  Justice 
Abbott)  said,  "  These  are  not  new  principles,  thej  are  all  clearly  and  fuUj  laid  down  in  the 
judgment  of  the  late  Lord  Chief  Justice  Gibbs  in  the  case  of  Pickering  v.  Dowson.  That 
case  appears  to  us  to  be  quite  decislTe  of  the  present,"  &c. 
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Maule,     The  inyontory  does  not  commeDce  till  after  the  lepresentatioD. 

Denman,  C.  J.  I  observed  that^  in  the  opening,  the  advertisement  iras 
called  the  inventory ;  bnt  I  think  it  will  be  better  for  all  parties  that  the  case 
should  go  on. 

Sir  J,  Scarlett,  to  the  jury.  The  plaintiff  should  have  notified  his  objection 
sooner,  and  not  have  suffered  the  vessel  to  go  a  voyage  before  he  mentioned  it 
to  us. 

On  the  part  of  the  defendants,  several  witnesses  were  called :  they  differed 
from  the  plaintiff's  witnesses  as  to  the  proportion  of  the  iron  to  the  copper-iasi- 
enings ;  but  admitted  that  it  could  not  be  said  that  the  vessel  was  adtogetha 
copper-fastened. 

It  was  then  proposed  to  put  in  a  book  called  Lloyd's  Renter  of  Shipping,  in  whidi 
the  vessel  was  said  to  be  described  as  copper-fiistened.  The  witness  who 
produced  it  said,  that  it  was  made  np  from  information  furnished  by  surrey- 
ors.(a) 

(7omyn,  for  the  plaintiff,  objected  to  its  reception. 

Sir  J,   Scarlett,  submitted  that  it  was  evidence,  as  shewing  *that  — -g,, 
among  ship-owners  and  underwriters  it  was  considered  as  copper-fast-  ^ 
ened. 

Denman,  C.  J.  I  think  we  do  not  know  enough  of  the  mode  in  which  the 
book  is  made  up  to  justify  its  admission  in  evidence. 

A  card,  issued  bv  the  plaintiff  in  relation  to  the  vessel  in  question,  was  pat 
in,  which  contained  the  following  words : — ''  For  the  Cape  of  Grood  Hope,  the 
fine  fast  sailing  ship,  Leslie  Ogilby ;  A.  1,  coppered,  and  copper-fiisteoed,  &cJ' 

Denman,  C-  J.,  in  summing  up,  said — The  ouestions  I  propose  to  leave  to 
you  are :  First,  whether  the  vessel  was  copper-rastened ;  and,  if  she  was  not, 
whether  the  defendants  knew  it,  and  were  guilty  of  any  fraud  in  concealing  the 
fact  from  the  plaintiff?  The  second  question  will  be,  whether  she  shifted  with- 
out ballast ;  and,  if  she  did  not,  were  the  defendants  aware  of  that  also ;  and  did 
they  use  any  means  of  concealment  ?  As  to  the  advertisement,  I  think  it  has 
been  improperly  called  the  inventory.  The  words  in  the  contract  are,  that  the 
is  to  be  delivered,  with  all  her  stores,  according  to  the  inventory.  I  do  not  think 
that  this  imports  into  the  contract  the  description  in  the  advertisement,  as  the 
ship  is  not  mentioned  in  the  inventory.  A  question  of  law  has  been  raised, 
which  will  be  considered  hereafter ;  for  I  think  it  will  be  better  to  have  it  un- 
derstood now,  that  the  plaintiff  shall  be  entitled  to  a  verdict.  [His  Lordship 
read  the  evidence,  and  observed] — ^Upon  this  conflicting  testimony  you  are  to 
say,  whether,  in  the  understanding  of  those  who  are  conversant  with  the  subject, 
the  vessel  had  a  sufficient  number  of  copper  bolts  to  make  her  a  copper-fastened 
vessel.  If  you  think  she  can  be  properly  called  a  copper-fastened  vessel,  then 
the  defendants  will  be  entitled  to  your  verdict,  so  fur  as  that  is  concerned.  If 
you  think  she  *cannot,  then,  was  there  any  fraud  used  to  conceal  the  rtA^i^ 
fact  from  the  plaintiff.  And  upon  the  question  of  whether  she  was  cop-  »• 
per-fastened  or  not,  I  own  I  think  that  the  plaintiffs  card  is  not  to  be  altogetber 
disreffarded.  If  it  had  appeared  that  the  plaintiff  the  next  day,  with  a  perfect 
knowledge  of  the  fact,  offered  her  for  sale  as  a  copper-fastened  vessel,  I  sbould 
have  thought  it  almost  a  bar  to  the  action,  and  no  doubt  it  would  have  been 
very  strong  evidence  for  your  consideration.  But  I  confess  I  do  not  think  that 
IS  quite  the  effect  of  the  card,  as  the  vessel  was  not  unsafe  at  the  time  for  pos- 
sengers.  Yet  it  makes  it  a  littte  difficult  for  the  plaintiff  to  say,  she  is  not,  in 
the  popular  sense  at  least,  a  copper-fastened  vessel,  when,  a  year  after  she  was 
bought,  he  described  her  as  such.  His  Lordship  then  read  the  evidence  to  tbe 
jury,  on  the  point  of  shifting  without  ballast,  and  left  the  question  of  damages 
entirely  to  their  consideration. 

(a)  For  a  description  of  this  book,  see  the  case  of  Kerr  r.  Sfrcdden,  ante,  Vol.  4.  P- 
"31,  n.  (a). 
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The  foreman  of  the  jury  inquired  whether  it  would  make  any  difference  as  to 
the  rerdict^  if  the  jury  should  think  that  the  ship  was  not  copper-fastened^  but 
that  the  plaintiff  ought  to  have  made  his  objection  sooner. 

Denman,  C.  J.  I  do  not  think  that  it  will  make  any  difference;  it  would 
have  been  much  better  if  notice  had  been  immediately  given.  But,  I  think, 
that  the  plaintiff  was  not  bound  to  give  it.  I  think  a  man  may  complete  the 
contract,  and  then  recover  from  the  seller  any  difference  in  the  value,  if  he  has 
been  deceived.  I  think  so  for  this  reason,  viz.  that  a  man  may  want  a  vessel 
for  his  immediate  purposes,  and  it  may  be  inconvenient  to  him  to  give  it  up  at  the 
time. 

The  jury  were  of  opinion  that  the  vessel  did  shift  without  ballast,  and  was 
not  copper-fastened }  but  that  there  was  no  evidence  that  the  defendants  were 
3,^404-1  aware  of  the  *fact,  and  conseqently  they  did  not  use  any  means  to  con- 
^  J  cealit.     They  found  a— 

Verdict  for  the  plaintiff — ^Damages  120/. (a) 

Campbell,  S.  G.,  and  Camyn,  for  the  plaintiff. 

Sir  J.  Scarleitj  Maide,  and  Tomlinson,  for  the  defendants. 

[Attorneys — CoUuu  and  OdU.'\ 


COURT  OF  COMMON  PLEAS 
Adjourned  Sittings  at  Westminster  after  Hilary  Terrriy  1833. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 

HEAD  V,  BRISCOE,  Bart.,  and  Wife.     Feb.  11. 

A  man  is  answerable  to  a  third  person  for  what  is  done  by  his  wife,  so  long  as  the  rela- 
tion of  husband  and  wife  continues,  thou(^h  they  may  be  permanently  Hying  apart ;  at 
least,  if  it  be  not  shewn  that  the  wife  at  the  time  was  Hying  in  adulterj. 

Action  for  a  lihel  published  by  the  female  defendant,  Dame  Sarah  Briscoe. 
Plea — that  she  was  not  guilty. 

It  appeared  that  the  plaintiff,  who  was  a  house  agent,  had  let  a  house  to  a 
Mrs.  Toleson,  with  whom  the  female  defendant  lived  for  some  time,  when,  they 
haying  quarrelled  and  separated,  the  female  defendant  caused  a  placard  to  be 
printed  and  stuck  about  in  the  street,  which  commenced  as  follows  : — ^'  Felony. 
Ten  guineas  reward.  Whereas  Mary  Tolesan,  of  &c.,  late  of  &c.,  was  left  in 
charge  of  a  house,  &c."  It  then  went  on  to  charge  Mrs.  Toleson  with  having 
*4RS1  *^^^^^^  mme  furniture  belonging  to  the  female  defendant,  and  added  these 
J  words — "  It  is  supposed  that  Mary  Toleson  was  assisted  by  George  Head, 
house  agent,  of  No.  7,  Upper  Baker  Street,  New  Bead,  in  conveying  the  same 
to  his  house  for  the  purpose  of  secreting  it.''  Information  was  requested,  at  the 
bottom  of  the  bill,  to  be  given  to  Messrs.  Pasmore  &  Taylor,  Basinghall  Street. 

WUde,  Serjt.,  for  the  plaintiff.  A  person  suspecting  a  felony  may  reasonably 
do  what  is  necessary  to  apprehend  the  felon,  but  this  mention  of  the  plaintiff 
could  not  be  necessary.  I  admit  that  Sir  W.  Briscoe  had  nothing  to  do  with 
the  libel,  and  only  require  such  damages  as  may  relieve  the  character  of  the 

(a)  The  legal  effect  of  this  verdict  will  be  considered  by  the  Court  on  the  discussion  of 
a  rule  which  has  been  obtained,  to  shew  cause  wh  j  a  nonsuit  should  not  be  entered.  See, 
in  addition  to  the  cases  cited,  Baglehole  v.  Walters,  3  Gamp.  155 ;  Dobell  v.  Steyens,  3  B. 
k  G.  623 ;  Badd  v.  Fairmaner,  ante,  p.  78 ;  and  Paley's  Law  of  Principal  and  Agent,  pp. 
161  to  165. 
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plaintiff  from  any  suBpicion.  The  defendant.  Sir  W.  Briscoe^  is  living  aepante 
from  his  wife;  yet  he  is  answerable  for  her  acts,  until  he  obtains  a  diaaolation  of 
the  marriage.  And  if  he  has  been  oorrect  in  his  own  condnet,  and  his  wtfe  has 
not,  he  may  relieve  himself  from  any  liability  by  application  to  the  proper 
Courts. 

AdatMj  Serjt.,  for  the  defendant  Sir  W.  Briscoe.  This  is  a  case  of  fint  im- 
pression. I  have  searched  all  the  law  books  frtmi  the  earliest  time,  and  oamnot 
find  the  principle  even  agitated.  The  defen^nt,  Sir  W.  Briscoe,  cannot  be 
acquainted  with  the  circumstances  of  the  case.  The  ground  of  damages  in  aa 
action  of  libel,  when  no  special  damage  is  averred,  is  the  existence  of  malice; 
and  then  in  this  case  there  is  no  malice  on  the  part  of  my  client.  Bat  if  he  is 
by  law  to  be  charged,  the  most  temperate  damages  should  be  given.  The  plain- 
tiff should  have  indicted  the  female  defendant  instead  of  bringing  an  action  for 
damages  against  her  husband. 

TiNDAL,  C.  J.  There  is  no  doubt,  in  point  of  law,  that  a  husband,  so  long 
as  the  relation  of  husband  and  wife  continues,  is  answerable  to  a  third  person 
for  what  is  done  *by  the  wife.  And  whether  their  separation  be  per-  r*igg 
manent  or  temporary  it  does  not  affect  the  question,  unless  it  operates  so  *- 
upon  the  marriage  as  to  make  that  civil  relation  cease ;  for,  by  the  law  of  Eng- 
land, you  cannot  bring  an  action  against  the  wife  without  joining  the  husband; 
and  a  man  would  be  without  remedy  if  he  could  not  sue  the  husband.  Upon 
this  ground  I  have  no  doubt,  as  at  present  advised,  that  the  action  is  maintain- 
able. If  I  am  wrong  in  my  opinion  the  learned  counsel  for  the  defendant  will 
have  an  opportunity  of  moving  the  Court. 

His  Lordship  left  the  question  of  damages  to  the  jury,  who  found  a  verdict 
for  the  plaintiff —  Damages  40<. 

WUdtj  Serjt.,  and  Hvichimonj  for  the  plaintiff. 

AdatM  and  BampaSf  Seijts.,  for  the  defendant  Sir  W.  Briscoe. 

[Attorneys — Carlony  and  ^frinffhaU  ^  ffJ] 

In  the  ensuing  term,  Adamsy  Serjt.,  moved  pursuant  to  the  leave  given;  but 
the  Court,  after  observing  that  there  was  no  evidence  that  the  wife  was  living 
in  adultery(a) —  Refused  a  rule. 


WALKER  V.  RAWSON.     Feb.  11. 

Payment  of  money  into  Court  in  assumpsit  on  the  common  coants  for  work  and  Ubonr, 
is  an  admission  that  the  contract  was  with  the  party  suing,  where  it  appears  that  there 
was  in  fact  only  one  contract. 

Assumpsit  for  work  and  labour  as  an  engineer,  against  the  defendant,  as 
churman  of  the  Directors  of  the  "^Leeds  and  Manchester  Railway  Com-  ^^^^ 
pany.     A  sum  of  money  had  been  paid  into  Court.  ^ 

It  appeared  in  the  course  of  the  cause  that  a  bill  had  been  delivered  in  the 
names  of  Walker  &  Burgess,  and  it  appeared  that  those  gentlemen  were  in  part- 
nership as  engineers,  but  Mr  Walker  had  received  the  communication  from  the 
parties  on  the  business. 

On  the  part  of  the  plaintiff,  the  payment  of  money  into  Court  was  relied  en 
as  an  admission  that  the  contract  was  with  Mr.  Walker,  the  plaintiff. 

(a)  See,  upon  this  point,  the  case  of  Bex  r.  Flintaa,  lB.k  Ad.  227,  which  decides,  that 
a  man  is  not  liable  to  the  penalty  of  the  stat  6  Geo.  4,  c.  83,  s.  3,  for  neglecting  and 
refUsmg  to  maintain  his  wife,  who  has  left  him,  and  committed  adultery,  although  be 
'"^self  has  been  guilty  of  adultery  since  her  departure. 
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Jonesy  Serjt.,  for  the  defendant,  contended,  that  payment  of  money  into  Court 
was  no  admission  on  the  common  ooants  of  anything  more  than  that  snch  sum 
was  due.  He  referred  to  the  ease  reported  under  the  name  of  Seaton  v.  Bene- 
dict, (a) 

TiNDALy  C.  J.  The  only  question  here  is,  with  whom  was  the  contract 
made  ?  I  think  the  payment  of  money  into  Court  gets  rid  of  the  difficulty. 
There  can  he  but  •ne  contract.  It  is  not  like  the  case  of  the  goods  furnished 
for  the  wife,  which  has  been  referred  to;  for  in  that  case  there  might  hare  been 
authority  for  one  part  and  not  for  another. 

WUde  and  Taifowdy  Serjts.,  and  Boggiiu,  for  the  plaintiff. 

Jones,  Serjt.,  and  Baines,  for  the  defendant. 

[Attorneys — Chisholme  ^  Co.,  and  Walmtley.'] 


Adjourned  Jottings  in  Londoriy  after  MJai^  Tei^m^  1833. 

BEEOBE  LORD  CHIEF  JUSTICE  TINDAJL. 

*488]  *PHIPPS  V.  TANNER.    Feb,  20. 

A  bill  of  exchange  for  twenty-five^  teventeen  ehtUmge  and  three-pence,  is  a  bill  of  exchange 
for  twenty-five  pounds,  serenteen  shillings  and  three-pence,  and  may  be  declared  on  as 
snch. 

Assumpsit  by  the  plaintiff,  as  drawer,  against  the  defendant,  as  acceptor  of 
the  following  bill  of  exchange  :-^ 

"  25 :  17 :  3.  «  London,  6th  March,  1832. 

''Three  weeks  after  date  pay  to  me  or  my  order  tweniy-fivej  seventeen  shill- 
ings and  threepence^  valne  received. 

«  To  Mr.  Alfred  Tanner,  «  Kobert  Phipps. 

"4,  Brabant  Court,  Philpot  Lane." 

This  bill  was  declared  on  as  a  bill  for  25^.  17s.  Bd. 

Jonesj  Serjt.,  objected,  that  this  was  not  a  bill  for  twenty-five  pcmne^s,  seven- 
teen shillings  and  three-penoe. 

TiNDAL,  G.  J.    It  must  mean  pounds,  it  cannot  mean  anything  else. 

The  defence  was  usury,  and  the  case  was  left  to  the  jury  on  that  defence. 

Velvet  for  the  defendant. 

Addison,  for  the  plaintiff. 

Jones,  Serjt.,  for  the  defendant. 

[Attonie78--ilffon|  and  2%miuf.] 

In  the  case  of  Rex  v.  Post,  Bay.  on  Bills,  8  Tn.),  a  prisoner  had  altered  a  note  for  one 
pound  into  a  note  for  ten,  by  snbatitnting  ten  (br  one  before  the  word  <' pound"  in  the 
body  of  the  note,  and  also  in  the  corner.  It  was  urged,  that  a  note  for  the  payment  of 
ten  pound  was  not  a  money  note ;  but  the  twelre  Judges  were  clear  that  it  was.  So,  in  a 
case  mentioned  as  cited  by  Lord  Mansfield  and  also  by  Lord  Hardwicke,  (Id.  6],  where  a 
note  contained  the  words  <<  I  promise  not  to  pay,"  the  word  not  was  rejected. 

(a)  2  Moore  k  Payne,  66,  the  decision  in  that  case  was,  that  payment  of  money  Into 
Court  in  assmnpsit  for  goods  sold  and  delivered,  only  amounts  to  an  admission  by  the 
defendant  of  the  plaintiff's  right  of  action  to  the  amount  of  the  sum  paid  in,  and  applies 
only  to  a  legal  demand,  and  not  to  all  the  itenu  contained  in  a  bill  of  particulars,  in  which 
the  goods  are  stated  to  hare  been  supplied  at  different  times. 
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♦CURTIS  V,  MILLS.    Feb.  21. 

In  an  action  for  not  snfficientlj  securing  a  fierce  dog  kept  by  the  defendant,  and  bj  which 
the  plaintiff  was  bitten,  the  plaintiff  may  recover,  notirithstanding  he  had  on  a  prerioiu 
day  been  warned  against  going  near  the  dog,  if  the  jury  think  that  the  accident  wis 
not  occasioned  by  the  plaintiff's  own  carelessness  and  want  of  caution. 

Case.  The  first  couat  of  the  declaration  stated,  that  the  defendant  wrong- 
fully kept  a  dog,  well  knowing  it  to  be  accustomed  to  bit«  mankind^  and  that 
the  plaintiff  wa«  bitten  by  it.  The  second  count  charged,  that  the  dog  was  of  a 
ferocious  and  mischievous  nature,  as  the  defendant  well  knew;  and  that  it  hit 
the  plaintiff.  The  third  count  stated,  that  the  dog  was  of  a  ferocious  and  savage 
nature,  as  the  defendant  well  knew,  and  that  it  was  his  duty  to  secure  it ;  hat 
that,  not  regarding  his  duty,  he  did  not  sufficiently  secure  it,  by  means  of 
which  the  plaintiff  was  bitten. (a)    Plea — Greneral  issue. 

*It  appeared,  that  the  defendant  kept  a  very  fierce  dog  chained  in  his  pit jgo 
yard ;  but,  that  any  one  going  from  the  yard  gates  to  the  stable  would  be  ■- 
within  the  reach  of  the  dog,  notwithstanding  his  chain.  It  further  appeared, 
that  the  defendant  had  bought  some  planks  of  Messrs.  Goodman,  and  that  he 
himself  carried  one  of  the  planks  down  his  yard,  the  plaintiff,  who  was  in  the 
service  of  Messrs.  Goodman,  following  him,  and  carrying  the  other :  the  defend- 
ant passed  by  the  dog,  and  as  the  plaintiff,  who  followed  him,  was  passing  it 
also,  the  dog  made  a  spring  at  him,  and  bit  him  very  severely.  On  the  part  of 
the  defendant  it  was  proved,  that  the  yard  had  been  twice  robbed  before  this 
time,  and  that  the  plaintiff  had  been  several  times  cautioned  on  former  occa- 
sions not  to  go  within  the  reach  of  the  dog ;  but  no  caution  was  given  on  the 
day  on  which  the  accident  occurred;  there  was  no  evidence  that  the  dog  had 
ever  bitten  any  person  on  any  other  occasion. 

SpankiCf  Serjt.,  for  the  defendant.  The  question  is,  whether  this  dog  wss 
kept  by  the  defendant  improperly.  The  plaintiff  had  notice  that  the  dog  was 
there,  and  was  a  sharp  dog;  and  he  was  indiscreet  in  going  near  him;  he  Deed 
not  have  passed  the  dog,  and  he  had  been  repeatedly  cautioned  not  to  go  within 
his  reach.     The  premises  had  been  robbed,  and  the  dog  was  known  as  a  fierce 

(a)  As  the  form  of  this  count  is  not  contained  in  the  books  of  precedents,  we  think  a 
copy  of  it  may  be  nsefal ;  it  was  as  follows — "  And  whereas  also,  the  said  defendant,  oa 
the  day  and  year  aforesaid,  at  London  aforesaid,  and  from  thence  for  a  long  space  of  time^ 
to  wit,  an  til  and  at  the  time  of  the  damage  and  injury  to  the  plaintiff  as  hereinafter  nexf 
mentioned,  to  wit,  at  London  aforesaid,  was  possessed  of,  and  wrongfully  and  iigurioDsIy 
kept  a  certain  dog,  which  then  was  of  a  ferocious  and  savage  disposition,  and  which  the 
said  defendant  then  and  there  well  knew,  and  thereupon  it  then  and  there  became  and 
was  the  duty  of  the  said  defendant  to  take  due  and  proper  means  to  confine  and  secure 
the  said  dog  in  a  careful,  sufficient,  and  proper  manner;  yet  the  said  defendant,  oot 
regarding  his  duty  in  that  behalf,  kept  and  secured  the  said  dog  in  so  c^ireless,  insnfficiiit, 
and  improper  a  manner,  that  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  London 
aforesaid,  by  and  through  the  carelessness,  negligence,  and  improper  conduct  of  the  said 
defendant  in  that  behalf,  the  said  dog  did  attack,  seize,  lay  hold  of,  and  bite  the  said 
plaintiff,  and  did  then  and  there  greatly  lacerate,  hurt,  and  wound  the  said  plaintiff  in 
divers  parts  of  his  body,  and  thereby  the  said  plaintiff  then  and  there  became  and  was 
sick,  sore,  lame,  and  disordered,  and  so  remained  and  continued  for  a  long  space  of  time, 
to  wit,  from  thence  hitherto,  during  all  which  time  the  said  plaintiff  thereby  suffered  and 
underwent  great  pain,  and  was  thereby  then  and  there  hindered  and  prevented  from  per- 
forming and  transacting  his  lawful  affairs  and  business  by  him  during  that  time  to  be 
performed  and  transacted ;  and  also,  by  means  of  the  premises,  the  said  plaintiff  was 
thereby  then  and  there  put  to  great  expense,  costs,  and  charges,  in  the  whole  amonnting 
to  a  large  sum  of  money,  to  wit,  the  sum  of  ten  pounds,  in  and  about  endeavouring  to  be 
cured  of  the  said  wounds,  sickness,  lameness,  and  disorder,  so  occasioned  as  afores.aid, 
and  bath  been  and  is,  by  means  of  the  premises,  otherwise  greatly  injured  and  damnified, 
to  wit,  at  London  aforesaid,  to  the  damage  of  tlie  said  plantiff  of  five  hundred  poondi ; 
and,  therefore,  he  brings  his  suit,  &c." 
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dog ;  indeed,  I  should  say^  that  the  reputation  of  the  dog  is  the  security  of  the 
premises.  If  a  man  keeps  a  dog  to  protect  his  property,  it  is  not  surprising  that 
*4911  ^^  k^^ps  a  sharp  dog.  Of  course  he  would  not  keep  a  poor  spiritless 
-^  fawning  *beast,  as  such  an  animal  would  be  of  no  manner  of  use ;  and 
if  a  man  is  not  allowed  to  keep  a  sharp  dog,  he  cannot  keep  his  property  secure 
from  depredations. 

Wilde,  Serjt.,  in  reply.  A  party  has  no  right  to  keep  a  dog  of  this  sort,  so 
as  to  command  the  way  to  his  stable.  It  was  the  bounden  duty  of  the  defend- 
ant to  have  given  the  plaintiff  an  express  caution  on  this  occasion. 

TiNDAL,  0.  J.  (in  summing  up.)  The  first  question  is,  whether  this  dog 
was  of  a  savage  disposition  to  the  knowledge  of  the  defendant ;  and,  if  so,  you 
will  then  have  to  consider  whether  the  dog  was  placed  in  such  a  situation,  that, 
by  common  care,  he  might  have  been  avoided.  Another  question  will  be,  whe- 
ther the  plaintiff  was  Dound  to  take  notice  of  the  danger,  as  he  had  been  told 
that  the  dog  was  there.  If  you  think,  that,  by  reason  of  the  plaintiff's  not 
taking  common  care,  this  accident  occurred,  he  cannot  recover ;  however,  you 
may  be  of  opinion,  that,  the  master  of  the  dog  walking  just  before  the  plaintiff, 
and,  as  it  were,  leading  him  on,  the  plaintiff  might  think  he  was  safe,  more 
especially  as  no  caution  was  given  him  at  this  time  by  the  defendant.  I  am  of 
opinion,  that  the  plaintiff  is  entitled  to  recover,  if  he  did  not  as  it  were  run  him- 
self into  the  mischief  by  his  own  carelessness  and  want  of  caution. 

Verdict  for  the  plaintiff— Damages  20^. 

Wilde  Serjt.,  and  Shee,  for  the  plaintiff. 

Spankie,  Serjt.^  and  CarringUmj  for  the  defendant. 

[Attorneys— jBJRpin^/uim  and  W,  P.  Clarke.} 

See  the  cases  of  M'Kone  v.  Wood,  ante,  p.  1 ;  Blackman  v.  Simmons,  ante,  Vol.  3,  p.  138 ; 
and  Sarch  v.  Blackburn,  ante,  Vol.  4,  p.  297.  In  the  case  of  Jones  v.  Peny,  2  Ksp.  482, 
Lord  Kenjon  held  that  an  action  would  lie  for  damage  occasioned  by  the  keeping  of  a 
dog  known  to  be  fierce  not  properly  secured.  In  the  case  of  Brock  v,  Copeland,  1  £sp. 
202,  it  was  held,  that  if  a  dog,  accustomed  to  bite  mankind,  was  kept  on  the  defendant's 
premises,  and  the  injury  received  in  consequence  of  the  plaintiff  imprudently  going  there, 
an  action  would  not  lie ;  but  Lord  Kenjon  said,  that,  where  an  accident  arose  from  a 
raischieyous  bull,  and  it  appeared  that  there  was  a  contest  respecting  a  right  of  way 
through  the  field  in  which  it  occurred,  he  had  held  that  the  defendant  was  liable.  In 
actions  of  this  kind,  the  defendant's  knowledge  of  the  animal's  being  vicious  is  essential. 
In  the  case  of  Mason  v.  Keeling,  12  Mod.  332,  the  declaration  stated,  that  the  defendant 
kept  a  dog,  which  was  very  fierce,  and  suffered  it  to  go  unmuzzled  about  the  streets,  so 
that,  by  the  want  of  care  of  the  defendant,  the  plaintiff,  while  walking  in  the  street,  was 
bitten.  This  declaration  was  held  bad,  because  it  did  not  state  a  scienter.  The  fol- 
lowing cases  also  decide  the  scienter  to  be  material :  Dy.  25  b. ;  Bajnton  v.  Sharp, 
Lut.  33,  2  Salk.  662 ;  Jenkins  v.  Turner,  2  Salk.  662 ;  Lord  Ray.  109 ;  Smith  v.  Pelah, 
2  Str.  1264. 


*492]  *COURT  OP  EXCHEQUER. 

Adjourned  Sittings  at  Westminster  after  Exlary  Term^  1833. 

BEFORE  MR.  BARON  GURNET, 
(  Who  sat  for  the  Lord  Chief  Baron.') 

SARJEANT  V.  COWAN  AND  Another. 

A  sheriff  had  obtained  judgment  against  A.  in  an  action  on  a  bail  bond.    On  this  a  fieri 
facias  issued,  directed  to  the  coroner.    S.,  who  was  attorney  for  the  sheriff,  and  also 
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for  others,  Udoned  the  name  of  a  Bheriff's  officer  on  the  writ ;  the  coroner's  broker 
seized  a  barge,  which  was  bought  by  B.,and  the  price  paid  to  the  officer;  sabseqaentlj, 
the  barge  was  claimed  bj  others,  and  B.  lost  his  purchase : — ^Held,  that,  nnder  ihilt 
circumstances,  the  officer  was  not  agent  of  the  sheri£f,  so  as  to  make  the  sheriffliahle 
in  an  action  for  monej  had  and  received  at  the  suit  of  B.,  although  it  was  proved  to 
be  the  practice  at  the  sheriff's  office,  to  indorse  the  name  of  the  officer  on  the  writ 

Absumpsit  for  money  had  and  received.     Pica — the  general  issue. 

It  appeared  that  the  defendants,  who  were  Sheriff  of  Middlesex,  had  bees 
plaintiffs  in  an  action  on  a  bail  bond|  against  a  person  named  Wigeon,  and  r^im 
obtained  a  verdict  *and  judgment,  in  consequence  of  which  a  writ  was  ■-  *^ 
issued,  directed  to  the  Coroner  of  Middlesex,  by  which  a  barge,  alleged  to  be 
the  property  of  Widgeon,  was  seised  and  sold  by  the  coroner's  broker.  The 
writ  had  the  names  of  Simpson  and  Burder  indorsed  on  it,  wbo  were  at  the  tune 
officers  of  the  Sheriff  of  Middlesex,  which  names  were  indorsed  by  Smith,  Son, 
&  Merriman,  who  were  attorneys  for  the  sheriff  as  well  as  others.  Simpson  wis 
called  as  a  witness  for  the  plaintiff,  and  proved  that  he  did  not  execute  the  writ, 
but  had  received  the  money  from  the  broker,  and  retained  it  in  his  poosessiim, 
and  did  not  pay  it  over  to  the  defendants,  for  a  reason  which  he  stated.  The 
action  was  brought  to  recover  back  the  money  paid  by  the  plainUff  for  the 
barge,  on  the  ground  that  the  consideration  had  failed,  as  other  perscms  had 
claimed  the  barge  as  theirs,  and  deprived  the  plaintiff  of  the  profit  of  his  purchase. 

GuRifST,  B.,  inquired  of  the  plaintiff's  counsel  how  he  fixed  the  defendaiiti> 
with  the  possession  of  the  money. 

J.  Williams,  I  rely  on  the  fact,  that  the  money  was  received  by  a  person, 
who  was  at  the  time  an  officer  of  the  sheriff,  and  whose  name  was  on  the  vrit, 
and  who  must  therefore  be  taken  to  be  the  agent  of  the  defendants. 

GuBNET,  B.  An  officer  of  the  sheriff  is  not  a  general  agent  of  the  sheriff  to 
receive  money.  He  is  the  particular  agent  of  the  sheriff  appointed  in  each  par- 
ticular case.  Here  the  legal  authority  to  sell  was  given  by  the  coroner.  You 
do  not  shew  that  these  derendants  gave  an  authority  in  the  matter. 

J.  WUliafM.  For  this  reason  I  wish  to  inquire  into  the  course  of  business 
in  the  sheriff's  office. 

Simpson  was  allowed  to  be  recalled,  and  said,  that  he  had  been  an  officer  of 
the  sheriff  for  twenty  years,  and  '''that  the  practice  was,  when  the  sheriff  rtA^ 
gAVQ  a  warrant  to  his  officer,  to  put  the  name  of  the  officer  at  the  tail  of  *- 
tne  writ. 

J.  WiUiafM,  I  submit,  that  inasmuch  as  it  appears  that  the  writ  was  not 
indorsed  in  the  coroner's  office,  but  in  the  office  of  the  sheriff's  attorneys,  and  as 
the  person  whose  name  was  on  it  was  an  officer  of  the  sheriff  at  the  time  when 
he  received  the  money,  he  must  be  taken  to  have  received  it  on  behalf  of  the 
sheriff,  as  the  practice  of  the  sheriff's  office  was  to  indorse  the  writ  with  the 
name  of  the  officer.  And  the  reason  he  gave  for  not  having  paid  o?er  the 
money  to  the  sheriff  was  matter  of  arrangement  between  the  defen^uits  and  him 
and  would  not  prevent  the  plaintiff  from  suing  the  sheriff. 

W.  H.  Watson,  on  the  same  side. — The  action  is  not  against  the  defendants, 
qua  sheriff,  but  as  persons  suing  out  the  writ  directed  to  the  coroner. 

GuBNEY,  B.  I  think  that  mode  of  stating  the  argument  is  most  correct, 
which  assumes  that  the  defendants  are  not  charoed  as  sheriff,  but  as  plain- 
tiffs in  the  former  action.  Yet  I  think  that  the  plaintiff  has  not  fixed  them 
with  the  possession  of  the  moneyi  and  therefore  he  must  be  nonsuited. 

Nonsmt. 

J.  Willtams  and  W.  K  Watson,  for  the  plaintiff. 

Holty  for  the  defendant. 

[Attorneys—  Wett  ^  Morritf  and  Smith  ^  Co,] 
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In  tke  enduing  term,  J,  WlUiamn  moved  to  sot  aside  the  nonfinit;  but  the 
Court —  Refased  a  rule. 


*495]     *NICHOLSON  i;.  HARDWICK,  Esq.  and  Another.    /V6.  6. 

A  woman  died  afler  a  very  short  illness.  Rumours  were  generally  in  circulation  in  the 
neighbourhood  where  she  had  lived|  that  her  husband  had  poisoned  hcr^  and  a  great 
crowd  was  collected  in  front  of  his  house ;  upon  which  the  constable  of  the  parish, 
without  any  warrant,  took  him  into  custody  and  conveyed  him  before  a  magistrate, 
who  detained  him  till  medical  men  had  reported  the  cause  of  death,  and  then  dis- 
charged him : — Held,  that  if  the  jury  were  of  opinion  that  the  constable  had  reasonable 
ground  of  suspicion  to  Justify  the  apprehension,  the  action  could  not  be  maintained. 
The  jury  thought  that  there  was  such  ground,  and  found  a  verdict  for  the  defendants. 

AssAiTLT  and  fabe  imprisonment.     Flea — not  guilty.(a) 

The  plaintiff  sued  in  form&  pauperis.  It  appeared  that  the  plaintiff's  wife 
died,  after  an  illness  of  only  a  few  hours^  on  the  morning  of  the  12th  June ; 
and  in  the  course  of  that  day  a  great  sensation  waa  excited  in  the  neighbour- 
hoodin  which  the  plaintiff  lived ;  and  rumours  were  in  general  circulation,  that  he 
bad  poisoned  his  wife.  A  great  crowd  was  collected  about  six  o'clock  in  the 
evening ;  and,  in  consequence  of  the  rumours,  the  defendant,  Brooman,  who,  it 
was  proved,  acted  as  constable  of  the  parish,  without  anv  warrant,  took  the 
plaintiff  into  custody,  and  conveyed  him  before  the  other  defendant,  Mr.  Hard- 
wick,  who  was  a  police  magistrate.  The  plaintiff  was  detained  in  custody  till 
the  next  day.  He  was  not  put  into  any  cell,  but  allowed  to  sit  by  the  fire  at 
the  police  station ;  and,  as  soon  as  the  medical  men  who  opened  the  body  had 
reported  that  the  woman  died  from  natural  causes,  he  was  immediatdy  dis- 
charged. It  appeared  afterwards,  and  was  proved  at  the  trial,  that  the  woman 
was  taken  very  ill  in  the  street,  about  half-past  eleven  in  the  evening  of  the 
11  th  June,  and  was  carried  by  a  patrol  to  Bishopssate  watch-house,  and  con- 
veyed home  in  a  cabriolet.  The  patrol,  who  proved  this,  said  that  the  husband 
assisted  him  in  taking  her  up  stairs,  and  that  she  spoke  of  her  husband  in  the 
highest  terms. 

Gurnet,  B.,  to  the  plaintiff's  counsel. — ^If  this  is  to  repel  any  suspicion  of 
your  client's  having  poisoned  his  wife,  there  is  no  necessity  for  it,  for  that  is  not 
suggested  now.  The  question  is,  what  was  the  notion  at  the  time  ?  What  is 
known  now  was  not  known  then. 

*A  witness  who  was  called  for  the  plaintiff  proved,  on  his  cross-exami- 
nation, that  he  had  seen  the  wife  only  the  day  before,  in  exceUent  health 
and  spirits ;  and,  hearing  of  her  death,  spoke  to  the  plaintiff  about  it,  but  could 
scarcely  get  any  answer  from  him.  He  added,  that  the  plaintiff  did  not  seem 
at  all  affected  by  the  loss  of  his  wife ;  and  that  in  consequence  of  the  unsatie- 
&ctory  nature  of  the  plaintiff's  answers,  he  himself  went  to  the  police  office  and 
stated  his  suspicions.  But  it  did  not  i^pear  whether  or  no  the  constable  was 
aware  of  his  having  done  so. 

Piatt  for  the  defendants  submitted,  that  there  was  no  case  on  the  part  of  the 
plaintiff,  because  the  defendant  Broman  was  a  constable ;  and  it  was  his  duty,, 
under  such  circumstances,  to  take  the  plaintiff  into  custody. 

Gurnet,  B.,  in  summing  up,  said — ^The  case  of  Beckwith  v.  Philby,(Z>) 
which  was  cited  before  me  the  other  day,  is  precisely  in  point.  There  some 
horses  had  been  stolen,  and  the  plaintiff  was  suspected  of  having  stolen  them ;, 
and  a  constable  was  told  of  it  and  desired  to  take  him  before  a  ma^stsate,  which 

(a)  Vide  stat  21  Jac.  1,  c.  12,  s.  6,  referred  to  ante,  Vol.  l,p.  41.    Notice  of  action  wa& 
proved  pursuant  to  24  Geo.  2,  c.  44,  ss.  2  ft  3. 
(6)  This  case  is  reported  in  6  B  ft  C.  36,  9  D.  ft  B.  487. 
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he  did.  The  plaintiff  brought  his  action  for  &lse  imprisonment  Mr.  Jostice 
Littledale  tried  the  case  at  the  Spring  Assizes — ^He  did  not  nonsuit^  bat  told 
the  jury,  that  provided  the  constable  had  reasonable  cause  for  suspecting  that 
the  plaintiff  haii  committed  a  felony,  he  was  justified  in  what  he  did,  and  their 
verdict  must  be  for  him.  But  his  Lordship  gave  leave  for  a  motion  on  the  part 
of  the  plaintiff.  This  motion  was  made,  and  Lord  Tenterden  afterwards  gave  the 
judgment  of  the  Court,  and  said — <<  There  is  no  ground,  in  mj  opinion,  for  dis- 
turbing this  verdict;  the  only  question  of  law  in  the  case  is,  whether  a  con- 
stable, having  a  suspicion,  may  arrest  a  person  without  a  warrant ;  we  are  of 
opinion  *that  he  may.  There  is  this  distinction  between  a  private  indi-  r^AM 
vidual  and  a  constable.  To  justify  a  private  individual,  he  must  not  I- 
onlv  prove  that  there  was  reasonable  suspicion  against  the  party,  but  that  a  felo- 
ny had  been  actually  committed ;  whereas  a  constable,  having  reasonable  ground 
of  suspicion  may  arrest  upon  that  only."  Such  being  the  law  as  laid  down  in 
that  case,  the  question  in  the  present  case  will  be,  whether  the  constable  Broo- 
man  had  reasonable  ground  of  suspicion  to  justify  his  taking  the  plaintiff  into 
custody.  The  fact  of  the  wife's  being  taken  ill  in  the  street  was  not  known  at 
that  time.  One  person  actually  made  inquiry  of  the  plaintiff,  and  not  beiug 
satisfied  with  his  answer,  went  to  the  police-office  and  stated  his  suspicions.  It 
seems  that  at  six  o'clock  there  was  a  great  crowd  in  front  of  the  plaintiff's  house, 
and  the  constable  went  and  took  him  away.  And  I  confess  I  think  that  the  act 
of  the  constable  was  an  act  of  kindness ;  because  a  person  suspected  of  murder 
is  not  in  the  safest  state  in  the  world  from  a  mob  who  are  making  the  charge 
against  him.  Now,  what  are  the  facts  of  this  case  ?  Here  is  a  v^  sudden 
death,  and  a  wide  spread  rumour;  and  a  man  is  allowed  to  sit  by  the  &e  at  the 
police  station.  If  you  think  there  was  reasonable  ground  of  suspicion  to  jus- 
tify what  was  done,  then  you  will  find  your  verdict  K>r  the  defendants. 

Verdict  for  the  defendants. 

C,  Jones  and  Marud,  for  the  plaintiff. 

PUUt  and  Bodkin,  for  the  defendants. 

[Attorneys — Abrahamij  and  ffendenon  ^  Smith.'] 


Adjourned  Sittings  in  London  after  Hilary  Thrm^  1833. 

BSrOR£  LOBD  LYNDHTJRST,  C.  B. 

*HICKS  V.  MARECO.    Fth.  15.  [*498 

Interest  cannot  be  recovered  on  monej  had  and  receiTed,  or  money  paid,  without  a  spe- 
cial agreement ;  bat,  if  money  was  at  first  had  and  received,  and  there  is  a  snbseqoent 
agreement  to  pay  interest,  the  plaintiff  may  recover  snch  money  and  interest  on  a 
count  for  money  had  and  received,  and  on  a  count  for  interest,  and  need  not  declare 
specially. 

Assumpsit. — ^The  firtt  count  of  the  declaration  stated,  that  the  phdntiff  had 
advanced  money  to  the  defendant  at  his  reauest,  the  defendant  undertaking  to 
invest  it  in  the  funds,  which  he  had  not  done.  There  was  also  a  count  for 
money  had  and  received,  and  a  count  for  interest.  There  being  no  dispute 
about  the  amount — 

R.  F.  Richards  appeared  to  consent  to  a  verdict  for  2000?.,  and  interest,  but 
suffgested  that  it  must  be  entered  on  the  special  count. 

The  pkintiff 's  counsel  wished  to  enter  the  verdict  on  the  count  for  mwicy 
had  and  received;  and  on  the  count  for  interest 
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Lord  Ltndhitrst,  0.  B.    Yoa  cannot  recover  interest  on  money  had  and 
received,  or  money  piud,  without  a  special  agreement. 

J.  Williams^  for  the  phdntifF.     The  money  was  first  had  and  received;  and 
there  was  a  subsequent  agreement  to  pay  interest. 

R,  7.  Btchards.     Tbit  special  agreement  ought  to  have  been  declared 
upon. 

Lord  Lyndhurst,  C.  B.     I  think  the  verdict  may  be  taken  on  the  count 
for  money  had  and  received,  and  on  the  count  for  interest. 

Verdict  aocordingly.(a) 
4C 4Q91       *J'  Williams  and  MMdhanj  for  the  plaintiff. 
•^       R,  V,  RichartJUf  for  the  defendant. 

[AttoraejB— TFooiftotMe,  and  Bolt  i  &.] 


REID  V,  FURNIVAL.    Feb.  15. 

A.  procured  s  banking  coxnpanj  to  advance  lOOJ.  on  a  bill  of  exchange  for  300/.,  A.  giving 
the  companj  his  g^arantie  for  the  amoant  so  advanced,  but  having  no  other  interest  in 
the  bill : — Held,  that  A.  might  recover  the  whole  amount  of  the  bill  in  an  action  against 
the  acceptor,  and  not  merely  the  amount  for  which  he  gave  his  guarantie. 

Assumpsit  on  a  bill  of  exchange  drawn  by  a  person  named  Betemeyer  on 
and  accepted  by  the  defendant,  for  300/.,  dated  24th  December,  1830,  and  pay- 
able three  months  after  date  to  the  order  of  the  drawer.  The  bill  had  been 
indorsed  by  the  drawer,  and  also  by  persons  named  Mackenzie  and  Mac- 
gregor. 

For  the  defence,  a  letter  written  by  the  plaintiff  to  the  defendant's  attorney^ 
containing  the  following  passages  was  put  in : — 

<<  All  I  knew  about  the  matter  was,  that  Mr.  Fumival's  bill  for  800?.  was 
sient  to  me  by  a  particular  friend  in  London,  requesting  that  I  might  get  it  dis- 
counted ;  which,  as  I  happened  to  know  some  of  the  parties  whose  names  were 
attached  to  the  bill,  I  complied  with,  from  a  wish  to  accommodate  my  friend. 
It  was  accordingly  handed  over  to  the  British  Linen  Company's  Bank  here,  by 
whom  it  was  discounted  at  my  request;  but,  as  the  whole  amount  of  the  bill 
was  not  at  the  time  required,  the  sum  of  100?.  only  has  as  yet  been  advanced 
upon  it  and  remitted  to  my  friend,  200?.  bebg  withheld  in  consequence  of  the 
bill  having  been  dishonoured." 

<<  The  only  satisfactory  reply  which  I  received  on  the  subject  was,  that  Mr. 
Fumival,  the  acceptor,  was  a  responsible  person ;  consequently,  for  my  own 
better  security,  I  had  determined  in  the  first  instance  to  institute  legal  proceed- 
ings against  him,  as  I  had  no  advantage  directly  or  indirectly  from  the  transac- 
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tion,  but,  on  the  contrary,  I  am  *held  answerable  to  the  bank  for  the 


amount  advanced  on  it  on  my  guarantie." 

*<  In  the  full  hope,  however,  that  the  explanation  I  have  now  given  will  at 
once  induce  you  or  your  client  to  reimburse  me,  at  least  in  the  amount  already 
advanced  on  the  biU,  vis.  100?.,  and  2?.  Is.  llof.,  alreadv  incurred  for  expense* 
and  interest,  from  27th  of  June  to  4th  September  next,''  &c. 

Carrinfftorij  for  the  defendant,  submitted,  first,  that  the  plaintiff  had  no  right 
of  action,  as  he  had  not  discounted  the  bill,  but  had  merely  carried  it  to  the 
British  Linen  Company  as  the  agent  of  others ;  and  that,  even  if  it  could  be 
considered  that,  from  nis  having  giveipi  a  guarantie,  he  had  an  interest  in  the 

(a)  We  have  reason  to  believe,  that  the  plaintiff's  object  in  wishing  to  have  the  verdict 
eatered  on  these  two  common  counts  was,  that  he  feared,  that,  if  a  verdict  was  taken  on 
the  special  count  only,  there  might  be  an  application  to  discharge  the  bail. 
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bill|  still  it  would  only  entitle  him  to  a  yerdict  to  the  amount  of  his  gua- 
rantie. 

Lord  Ltndhurst,  G.  B.  The  plaintiff  has  a  right  to  sue  on  this  bill 
beoause  he  is  liable  on  the  guarantie  for  the  amount  that  has  been  advaneed  on 
it;  and|  if  he  has  a  right  to  sue,  he  may  reoorer  the  whole  amount :  but  he 
wUl  be  only  a  trustee  for  all  above  the  amount  of  his  own  claim^  and  he  must 
pay  the  residue  to  the  person  from  whom  he  received  the  bill. 

Verdict  for  the  plaintiff — ^Damages  SUL 

B.  V.  Rickardif  for  the  plaintiff. 

Carringtoiiy  for  the  defendant. 

[Attorneys— JJtfteAcuon  and  l^fneJ] 

In  the  ensuing  term,  Carrington  moved  for  a  new  trial,  or  to  reduce  tbe 
damages;  but  the  Court  refused  a  rule,  Mr.  Baron  Bayley  observing,  that  there 
was  a  case  in  Wilson's  B«ports(a)  which  bore  on  this  point. 


♦THOMPSON  r.  MOSELY.    Feb,  16.  [♦501 

A  person  haying  a  lien  npon  a  document  is  no  objection  to  his  producing  it  on  a  trial  at 

Nisi  Prius;  but  if  he  fears  that  it  maj  be  abstracted,  the  Judge  will  allow  him  to  staoJ 

bj  the  witness  while  the  witness  is  examined  respecting  it. 
In  an  action  on  a  bill  of  exchange,  where  the  defence  is,  that  the  bill  had  been  altere<3. 

the  defendant  cannot  go  into  evidence  to  shew  that  other  bills  have  been  ]ikewi>e 

altered. 

Assumpsit  by  the  indorsee  against  the  acceptor  of  the  following  bill  of  ex- 
change : — 
"£76. 

<(  Three  months  after  date  pay  to  my  order  the  sum  of  seventy-five  poonds^ 
value  received.  "James  Thorn. 

"Mr.  William  Mosely, 
"2,  King's  Road,  Bedford  Row." 

^It  was  alleged  on  the  part  of  the  defendant,  that  the  bill  had  been  rt^M 
originally  for  55^. ;  and  that  it  had  been  altered  by  the  taking  out  of  the  ^ 
word  fifty  and  the  figure  5  by  chloride  of  soda,  with  the  use  of  which  it  wis 
proved  that  the  drawer^  who  was  a  surgeon,  was  acquainted. 

(a)  In  the  case  of  Johnson  v.  Kennion,  2  Wils.  262,  which  was  an  action  bj  the  in- 
dorsee against  the  drawer  of  a  bill  of  exchange  for  1000^.  It  appeared  that  an  iodorser. 
named  Benson,  had  paid  the  plaintiff  232/.,  part  of  the  money.  The  verdict  was  for  tht 
whole  amount ;  and,  on  a  rule  for  a  new  trial  being  argued,  Pratt,  C.  J.,  (afterwards  Lonl 
Camden)  said,  "  Though  there  are  many  indorsements  on  the  bill,  yet  there  is  but  one 
security  for  one  sum  of  money,  and  he  who  has  the  possession  of  the  bill  may  bring  ibt- 
action.  Where  there  are  many  indorsers  the  indorsees  have  a  right  of  action  in  succe>- 
sion ;  but  there  is  but  one  right  of  action  against  one  person  at  one  and  the  same  time. 
The  bill  being  in  one  indorsee's  hand,  the  indorser  pays  a  part,  and  the  objection  is,  that 
^is  ought  to  be  considered  a  payment  for  the  drawer;  but  I  think,  toto  ccelo,  it  is  other- 
wise, because  the  indorser  is  no  servant,  nor  is  agent  to  the  drawer.  Suppose  Benson  had 
paid  the  whole  10002.  to  the  plaintiff,  and  Benson's  name  had  not  been  struck  out,  and  ao 
action  had  been  brought  in  the  plaintiff's  name  against  the  drawer,  will  you  say  tbe 
action  will  not  lie.  The  bill  is  a  security  for  every  indorser  as  cestui  que  trust,  1  thinJi 
it  is  a  plain  case  that  the  plaintiff  has  a  right  to  recover  the  whole  money,  and  when  he 
receives  it,  he  will  have  received  232/.  of  Benson's  money.  The  defendant  has  no  reason 
to  complain."  Mr.  Justice  Bathurst  said,  "You  cannot  split  the  bill  so  as  to  subject  the 
party  to  different  actions."  And  Mr.  Justice  Gould  says,  "  where  the  drawer  of  the  bill 
has  paid  part,  you  may  indorse  it  over  for  the  residue,  otherwise  not,  because  it  would 
subject  him  to  variety  of  actions." 
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On  the  part  of  the  defendant,  Mr.  Lewis  was  called  to  produce  another  bill. 
Mr.  Lewis  objected  to  producing  that  bill,  because  he  claimed  a  lien  on  it. 

R,  Alexander y  for  the  defendant.  Mr.  Lewis's  having  a  lien  on  the  bill  is  no 
objection  to  the  production  of  it. 

Lord  Ltndhubst,  0.  B.  I  think  that  it  is  no  objection.  They  only  want 
you,  Mr.  Lewis,  to  show  the  bill,  and  you  can  stand  by  the  witness  while  he 
looks  at  it,  if  you  fear  that  the  bill  may  be  abstracted. 

Mr.  Lewis  aid  so. 

R.  Alexander  proposed  to  ask  one  of  the  witnesses  for  the  defence  as  to  ten 
other  bills  of  exchange  which  were  alleged  to  have  been  altered. 

Lord  Lyndhurst,  C.  B.  I  think  that  I  cannot  reoeiye  the  evidence.  Has 
not  the  point  been  decided  ? 

R,  Alexander,     Yes,  my  Lord,  at  Nisi  Prius.(a) 

Lord  Lyndhurst,  C.  B.  I  cannot  receive  the  evidence;  it  is  trying  other 
issued,  which  the  opposite  party  are  not  prepared  to  meet. 

Evidence  rejected.  Verdict  for  the  plaintiff. 
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*FoaeUy  and  Helps,  for  the  plaintiff. 

R,  Alexander  and  Cowling,  for  the  defendant. 

[AttomeyB— ^oJmofi,  and  Johnson  j-  WMtherlyJ 


PEARCY  V.  FLEMING.    Feb.  16. 

One  of  the  bail  was  called  as  a  witness  for  the  defendant,  and  objected  to ;  bat,  on  a 
sum  equal  to  double  the  amount  sworn  to  being  deposited  with  the  Marshal  of  the  L. 
G.  B.,  his  Lorship  struck  the  witness's  name  out  of  the  bail-piece,  and  he  was  examined. 

Assumpsit  on  an  agreement  relating  to  the  sale  of  a  public-house. 

On  the  part  of  the  defendant,  one  of  the  bail  was  called.  He  was  objected 
to,  and  the  bail-piece  being  in  Court,  it  appeared  that  he  was  bail  to  the  amount 
of  100^. 

LaWf  for  the  defendant,  proposed  to  deposit  2002.  with  Mr.  Walton,  the  mar- 
shal of  the  Lord  Chief  Baron,  and  that  the  name  of  the  witness  should  be 
struck  out  of  the  bail-piece;  he  cited  the  case  of  Bailey  v.  Hole,  ante.  Vol.  S, 
p.  560. 

Lord  Lyndhurst,  C.  B.    I  think  you  may  do  that. 

Two  bank  notes  of  1002.  each  being  handed  to  Mr.  Walton,  and  his  lordship 
having  struck  the  name  of  the  witness  out  of  the  bail-piece,  he  was  examined. 
Nonsuit,  with  leave  to  move  to  enter  a  verdict  for  the  plaintiff. 

Tcd/ourd,  Serjt.,  and  Godson^  for  the  plaintiff. 

Law  and  Thesiger,  for  the  defendant. 

[Attorneys — ScargUl,  and  Young  ^  IT.] 


In  the  ensuing  term,  Godson  applied  to  set  aside  the  nonsuit:  but  the  recep- 
tion of  the  witness's  evidence  was  not  objected  to. 

(a)  In  the  case  of  Balsetti  o.  Serani,  Pea.  N.  P.  C.  192,  bj  Mr.  Justice  Boiler;  and  in 
the  case  of  Viney  v.  Barss,  1  Bsp.  293,  by  Lord  Kenyot :  in  the  latter  case  Lord  Eenyon 
'  mentions  that  the  point  had  also  been  ruled  by  Lord  Mansfield. 
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OLD  BAILEY  APKIL  SESSIONS,  1833. 

BEJORE  LORD  CHIEF  JUSTICE  DENMAN,  AND  MB.  BAROK  YAUGHAN. 

*»EX  V.  CHARLES  SHADBOLT.    ApiH  12. 

If  a  penon,  for  the  purpose  of  accomplishing  a  robbety,  wonnd,  hj  means  of  kicking,  tie 
skin  of  Uie  party  whom  he  is  endeavouring  to  rob,  he  is  punishable,  under  the  stat.  S» 
Geo.  4,  c.  31,  8.  12,  if  the  juiy  find  that  his  intent  was  either  to  disable  or  to  do 
grievous  bodilj  harm. 

The  prisoner  was  indicted  for  that  he,  on  the  8di  of  April,  at  the  parish  of 
St.  Luke,  in  and  upon  one  John  Masters,  wilfully,  maliciously,  and  unlawfully 
did  make  an  assault,  and  feloniously,  unlawfully,  and  maliciously  did  strike  and 
wound  him  in  and  upon  his  head  and  face,  with  intent,  feloniously,  wilfully, 
maliciously,  and  unlawfully  to  obstruct,  resist,  and  prevent  his  lawful  apprehev- 
turn  and  detention,  ybr  feloniously  cuaauUing  the  said  John  Masters,  unth  intent 
to  rob  him,  for  which  he  was  liable  by  hiw  to  be  apprehended,  imprisoned,  and 
detained. 

The  aeoond  count  stated  the  prisoner's  intent  to  be  to  ditahle  John  Masters. 
The  third  count  stated  the  intent  to  be  to  do  him  some  grievous  bodily  harm. 

The  prosecutor  stated,  that  about  one  o'clock  in  the  morning  of  the  8th  of 
April,  he  was  in  Mitchell  Street,  Saint  Luke's,  when  the  prisoner,  whom  he  did 
not  know  before,  came  up,  and,  without  speaking,  walked  with  him  for  some 
distance;  that  he  (the  prosecutor)  then  said  to  him,  ^'I  am  close  at  home :"  soon 
after  which,  the  prisoner  put  out  his  foot  and  threw  him  down,  and  tried  to  take 
his  watch  by  puUinff  at  the  chain ;  that  he  put  down  his  hand  to  preyent  him, 
and  the  prisoner  kicked  hini  in  the  •  mouth  ^several  times  with  yiolence;  r*5Q5 
that  he  bled  very  much  from  the  mouth  and  nose ;  that  the  skin  of  his  ^ 
face  was  cut  near  the  lips,  and  also  broken  a  little  near  the  eye.  When  the 
prisoner  was  taken,  his  hands  were  covered  with  blood,  and  blood  was  upon  one 
of  his  shoes,  to  which  also  two  small  pieces  of  flesh  and  skin  adhered.  The 
prosecutor  was  a  cripple. 

Denman,  C.  J.,  r  Vaughan,  B.,  being  present,)  left  it  to  the  jury  to  a«y 
whether  the  prisoners  intent  was  either  to  disable  the  prosecutor,  or  to  do  him 
some  grievous  bodily  harm  by  the  violence  which  he  used.  Nothing  was  more 
likely  to  accomplish  the  robbery  which  he  had  in  view  than  the  disabling  which 
such  violence  would  produce.  The  intent  in  the  first  count  could  hardly  be  said 
to  be  proved,  as  no  endeavor  to  apprehend  was  made  at  the  time. 

The  jury  found  the  prisoner  guilty  on  the  last  two  counts. 

See  the  Ist  Vol.  of  Russell  on  Crimes  and  Misdemeanors,  p.  599,  where  he  refers  to  the 
case  of  Rex  v.  Gillow,  Ry.  k  Moo.  C.  C.  R.  85,  and  says,  "Although  the  intent  laid  h^ 
that  of  doing  grievous  bodily  harm,  and  upon  the  evidence  it  appears  that  the  priBoner .« 
main  and  principal  intent  was  to  prevent  his  lawful  apprehension,  yet  he  may  be  convicted, 
if,  in  order  to  effect  the  latter  intent,  he  also  intended  to  do  grievous  bodily  harm.  The 
prisoner  was  engaged  in  poaching,  and  had  fired  his  gun  at  one  of  three  keepers,  who. 
being  on  the  watch  for  poachers,  suddenly  sprung  up,  and  were  rushing  forwards  to  sei» 
him.  The  Jury  were  of  opinion,  that  the  prisoner's  motive  was  to  prevent  his  Uwful 
apprehension ;  but  that,  in  order  to  effect  that  purpose,  he  had  also  the  intention  of  doing 
the  keeper  some  grievous  bodily  harm.  Upon  objection  Uken,  the  learned  Judge  was  of 
opinion,  that  if  both  intents  existed,  the  question  which  was  the  principal  and  which  was 
the  subordinate  intention  was  immaterial ;  and  upon  the  point  being  submitted  to  the 
consideration  of  the  Judges,  it  was  holden,  that,  if  both  the  intents  existed,  it  was  imma- 
wial  which  was  the  principal  and  which  the  subordinate  one:  and  that  the  conviction 
was  therefore  proper." 

In  the  case  of  Rex  ».  Hunt,  Ry.  k  M.  C.  C.  R.  93,  a  point  was  made  on  behalf  of  the 
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prisoner  that  no  grievous  bodily  harm  was  done,  as  the  cat  was  upon  the  wrist,  and  did 
*5061  ^^^  ftppear  to  have  *been  dangerous,  as  it  got  well  in  about  a  week ;  and  the 
J  prisoner's  counsel  relied  upon  a  doubt  expressed  bj  Mr.  Justice  Bajlej,  In  Rex  t;. 
Akenhead,  Holt,  N.  P.  0.  470,  whether  the  injury  done  was  a  grievous  bodily  harm  con- 
templated by  the  act,  if  the  wound  was  not  in  a  vital  part.  Upon  the  case  being  sub- 
mitted to  the  Judges,  they  were  of  opinion,  that,  if  there  was  an  intent  to  do  grievous 
bodily  harm,  it  was  immaterial  whether  grievous  bodily  harm  was  done.  In  the  case  of 
Rex  V.  Thomas  Davis,  ante,  Vol.  1,  p.  306,  it  was  decided,  by  Mr.  Baron  Oarrow,  that  if  a 
person  shoot  at  another  who  was  endeavouring  to  apprehend  him,  he  might  be  convicted 
on  the  usual  indictment  for  shooting  with  intent  to  murder ;  though  shooting  with  intent 
to  prevent  apprehension  was  then  a  distinct  capital  offence  under  Lord  Ellenborough's 
act. 


NORFOLK  SPRING  CIRCUIT,  1832. 
CAMBRIDGE  ASSIZES. 

BEFORE  MR.  BABON  GURNET. 

*507]  •BEX  V.  JOSEPH  THRING.    March  13. 

The  Minute  Book  of  a  Court  of  Quarter  Session  is  not  eridence  of  its  proceedings.  The 
record  should  be  made  up  on  parchment,  and  an  examined  copj  produced  bj  a  witness 
who  examined  it. 

The  prisoner  was  indicted  for  perjury,  committed  in  a  case  tried  at  the  Gam- 
bridge  Borough  Sessions. 

A  book,  containing  minutes  of  the  former  trial,  was  produced  by  the  officer 
of  the  sessions,  as  evidence  of  what  had  occurred. 

G-ITRNEY,  B.  inquired  if  the  record  was  made  up  on  parchment?  and  was  an- 
swered in  the  negative  by  the  counsel  for  the  prosecution,  who  added,  that  it 
was  not  considered  necessary. 

Gurnet,  B.  The  Minute  Book  of  a  Court  of  Quarter  Session  is  not  evi- 
dence. The  record  should  be  made  up  on  parchment,  and  then  an  examined 
copy  of  it  would  be  evidence. 

The  book  was  not  received  in  evidence,  and  the  prisoner  was — 

Acquitted. 

Sunff  for  the  prosecution. 


BURY  ASSIZES. 

BEFORE  MR.   BARON  YAUOHAN. 


*508]  *REX  V.  CRICK.    March  17. 

"  A  certain  cover,  in  the  parish  of  A.,"  is  too  fi^oneral  a  descri 
ment  for  poaching  under  the  stat.  9  Geo.  4 

The  prisoner  was  indicted  for  poaching  in  ''  a  certain  cover,  in  the  parish  of 
."     The  narish  was  mentioned. 


"  A  certain  cover,  in  the  parish  of  A.,"  is  too  fi^oneral  a  description  to  sustain  an  indict- 
ment for  poaching  under  the  stat.  9  Geo.  4,  c.  69. 
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On  the  part  of  the  priBoner^  it  was  sahmitted  that  the  descriptum  waa  too 
general. 
And  of  this  opinion  was  the  learned  Judge;  and  the  prisoner  was — 

Acquitted. 
Prendergcuty  for  the  prisoner. 

The  words  of  the  stat  9  Geo.  4,  c  69,  s.  9,  are,  "  any  land,  whether  open  or  indoted." 
The  better  way  would  be,  perhaps,  to  have  one  count,  describing  the  land  by  nrnme,  if  it 
has  any ;  and  another,  stating  the  name  of  the  occupier. 


REX  r.  FALLOWS  and  SAXTON.    March  19. 

A.  and  B.  were  walking  together,  B.  cairying  A.'8  bundle,  when  G.  and  D.  came  up  and 
assaulted  A.  B.  threw  down  the  bundle,  and  ran  to  the  assistance  of  A.,  when  C.  took 
it  up  and  made  off  with  it.  C.  and  D.  were  indicted  for  robbety,  A.  being  the  prosecu- 
tor: — ^Held,  that  they  could  not  be  convicted  of  the  robbery,  but  only  of  simple  larceny, 
as  the  thing  stolen  was  not  in  the  personal  custody  of  the  prosecutor. 

It  is  the  duty  of  a  magistrate  to  return  to  the. Judge  not  only  the  depositions  of  witnesses, 
but  iJso  any  confession  taken  down  as  made  by  a  prisoner;  and  it  is  no  excuse  for  not 
doing  so  that  the  confession  was  wanted  to  be  sent  before  Uie  Grand  Jury. 

The  prisoners  were  indicted  for  assaulting  the  prosecutor,  and  putting  him  in 
fear,  and  taking  from  him  a  bundle,  his  property. 

It  appeared  that  the  prosecutor  had  the  bundle  in  his  own  personal  custody 
at  a  beer-house ;  and  when  he  came  out,  he  gave  it  to  his  brother,  who  was  with 
him,  to  Carry  it  for  him.  While  they  were  on  the  road,  the  prisoners  aasauhed 
'''the  prosecutor;  upon  which  his  brother  laid  down  the  bundle  in  the  r^cAQ 
road,  and  ran  to  his  assistance.  One  of  the  prisoners  then  took  the  bun-  ■- 
die  and  made  off  with  it. 

Vaughan,  B.,  intimated  an  opinion,  that,  under  these  circumstances,  the  in- 
dictment was  not  sustainable,  as  the  bundle  was  in  the  hands  of  another  perwn 
at  the  time  when  the  assault  was  committed.  Highway  robbery  waa  a  felonious 
taking  of  the  property  of  another  by  violence,  against  his  will,  either  from  his 
person  or  in  his  presence. 

Austin f  for  the  prosecution,  submitted  that  there  was  evidence  to  go  to  the 
jury.  He  referred  to  a  case  in  Hale's  Pleas  of  the  Crown,  where  a  man's  hat 
feU  or  was  knocked  off,  and  the  thief  took  it ;  and,  being  accompanied  by  vio- 
lence, it  was  held  to^be  a  robbery. 

Yauqhan,  B.  But  the  bundle,  in  this  case,  was  not  in  the  prosecutor's 
possession.  If  these  prisoners  intended  to  take  the  bundle,  why  did  they  assault 
the  prosecutor  and  not  the  person  who  had  it  ? 

It  was  then  agreed  that  the  case  should  go  to  the  jury  as  for  a  simple  larceny. 

A  confession  made  by  the  prisoner  Saxton  was  given  in  evidence :  it  was  pro- 
duced by  the  magistrate's  clerk,  who  stated,  in  answer  to  a  question  from  Mr. 
Baron  Yauqhan,  that  he  had  not  returned  it  with  the  depositions  to  his  Lord- 
ship, because  it  was  wanted  to  be  sent  before  the  Grand  Jury. 

Yatjghan,  B.,  said,  that  it  was  his  duty  to  have  returned  the  confession,  with 
the  depositions,  to  him,  according  to  the  provisions  of  the  act  of  Parliament. 

The  prisoners  were  convicted  of  the  simple  larceny. 
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HOME  SPKING  CIRCUIT,  1833. 

BEFORE  LORD  C.   J.   TINDAL^  AND  LORD  LTNDHURST,  C.  B. 

HERTFORD  ASSIZES. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


*R£X  V.  PRICE  and  Fifteen  Others.     March  2. 

An  indictment  on  the  stat.  Y  &  8  Geo.  4,  c.  30,  s.  8,  for  feloniously  beginning  to  demolish 
a  bouse,  cannot  be  supported,  unless  the  persons  committing  the  outrage  had  an  inten- 
tion of  destroying  the  house ;  and  therefore,  where  considerable  damage  was  done  to  a 
house  by  a  mob,  who  did  this  with  an  intention  of  seizing  a  person  who  had  taken 
refuge  in  the  house,  this  was  held  to  be  not  within  the  stat 

Indictment  on  the  stat.  7  &  8  Geo.  4,  c.  30,  s.  8,  for  felonionsly  besinning 
to  demolish  the  Bam  public-honse,  at  Hertford,  on  the  11th  December,  1832. 

The  transaction  out  of  which  this  prosecntion  arose,  occurred  on  the  evening 
of  the  first  polling-day,  at  the  election  of  members  of  Parliament  for  the  bo- 
rough of  Hertford.  The  election  was  warmly  contested^  and  had  excited  much 
feeling  among  the  lower  orders  of  persons  in  that  town.  Shortly  after  the  close 
of  the  poll,  two  or  three  persons,  among  whom  was  a  man  named  Pitts,  who 
were  supporters  of  the  Whig  candidate,  were  casually  met  by  a  small  party  of 
persons  who  were  in  the  interest  of  the  conservative  candidate;  a  quarrel  and  a 
scuffle  ensued,  in  the  course  of  which  Pitts  was  repeatedly  knocked  down  and 
much  beaten;  he  then  drew  a  knife,  with  which  he  slightly  wounded  one  of  the 
opposite  party.  A  considerable  crowd  had  by  this  time  collected,  and  Pitts,  be- 
ing pursued  by  them,  took  refuge  in  the  Ram  public-house,  the  landlord  of  which 
was  known  to  be  in  favour  of  the  Whig  candidate.  Pitts  having  been  admitted 
into  the  public-house,  the  doors  and  windows  were  all  secured,  and  a  crowd  of 
about  two  hundred  persons  (among  whom  some  of  the  defendants  are  proved  to 
iti^ll  -|  *have  been  present  and  actively  employed,)  came  up,  carrying  sticks  and 
-'  stones,  and  demanded  that  Pitts  should  be  given  up  to  them,  and  threat- 
ening, in  case  of  refusal,  that  they  would  ^'  pull  the  bloody  house  down."  An 
attack  was  then  made  upon  the  house,  the  front  door  and  the  lower  windows 
were  beaten  in,  and  the  shutters  and  frames  of  some  of  the  windows  much 
broken.  A  portion  of  the  mob  entered  the  house,  repeating  the  expressions 
before  mentioned,  and  did  much  damage  to  the  furniture ;  but,  in  about  twenty 
minutes  from  their  first  approach,  the  mob  being  unable  to  find  Pitts^  and  a  ru- 
mour being  spread  that  the  mayor  was  coming,  they  went  away. 

The  question  was^  whether  proof  of  these  facts  was  sufficient  to  support  the 
indictment. 

TiNDAL,  C.  J.  I  am  of  opinion,  that  this  offence  does  not  come  within  the 
act  of  Parliament  on  which  these  parties  are  indicted.  The  persons  committing 
the  outrage  must  have  the  intention  of  destroying  the  house  before  they  can  be 
charged  with  a  felonious  beginning  to  demolish.  In  the  present  case,  it  is  clear 
that  they  had  no  such  intention,  and  that  they  had  another  intention,  not  with- 
in the  scope  of  this  indictment,  which  was  merely  to  get  possession  of  the  per- 
son of  Pitts.     The  prisoners  must  be  acquitted.  Yerdiet — ^Not  guilty^ 

Ryland  and  BvUock^  for  the  prosecution. 

AndrewBj  Serjt.,  Frke,  and  JDowling,  for  the  prisoners. 
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See  the  case  of  Rex  v,  Thomas,  ante,  Vol.  4,  p.  237;  and.  the  stat.  *!  k9  Geo.  4,  c  30, 
8.  8,  which  is  set  out,  Id.  p.  238.  See,  also,  the  charge  of  Lord  Chief  Justice  Tindat,  on 
the  Bristol  Special  Commission,  ante,  p.  265,  n. 


♦KINGSTON  ASSIZES.  [*512 

(^Civil  ncte,) 
BEFORE  LORD  CHIEF  JT7BTICB  TINDAL. 

POINTER  V.  BUCKLEY. 

Upon  a  count  for  not  selling  goods  distrained  at  the  best  prices,  the  plaintiff  maj  go  into 
evidence  to  shew  that  the  goods  were  allowed  to  stand  in  the  rain,  and  that  thej  were 
improperly  lotted. 

Case  for  an  excessive  distress,  with  a  count  for  not  selling  at  the  best  pnces. 
Plea — General  issue. 

It  was  proposed,  on  the  part  of  the  plaintiff,  to  shew  that  the  property  dis- 
trained, which  consisted  of  materials  used  by  coachmakers,  was  kept  in  the  rain ; 
and  that  at  the  sale  the  articles  were  not  properly  lotted,  and  that  therefore  the 
property  distrained  did  not  sell  for  a  good  price. 

AndretcSf  Serjt.,  objected,  that  as  there  was  no  count  for  treating  the  distress 
improperly,  and  no  count  for  mismanaging  the  sale,  this  evidence  was  not  re- 
ceivable. 

TiNDAL,  C.J.  I  am  of  opinion,  that,  under  the  count  for  not  selling  at  the 
best  prices,  this  evidence  is  aldmissible,  because  the  mis-management  imputed  is 
BO  nearly  connected  with  the  sale,  and  it  is  alleged,  that,  m  consequence  of 
this  mismanagement  and  neglect,  the  property  did  not  sell  at  better  prices. 

The  evidence  was  received.  Verdict  for  the  plaintiff — ^Damages,  20/. 

Platty  for  the  plaintiff. 

Andrews^  Serjt.,  and  Petertdorf,  for  the  defendant 

[Attorneys — J.  Rippan  and  Sharpe."] 


♦ALTEN  V.  FARREN.  [*513 

A  defendant  executed  a  release  to  a  witness,  hut  before  it  was  given  to  the  witness  it  was 
handed  to  the  counsel  on  the  opposite  side,  for  his  inspection.  He  objected  to  the  form 
of  it,  and  it  was  altered,  and  the  defendant  re-ezecuted  it : — ^Held,  that  it  was  sufficient, 
and  that  it  did  not  require  a  new  stamp. 

Assumpsit  on  a  bill  of  exchange.     Plea — Greneral  issue. 

A  witness  for  tho  defendant  having  been  objected  to,  on  the  ground  of  inte- 
rest, a  release  which  had  been  previously  Executed  by  the  defendant  was  handed 
to  the  pkintiff's  counsel  for  him  to  look  at. 

Piatt,  for  the  plaintiffs,  objected  to  the  form  of  it,  as  it  did  not  cover  liabili- 
ties which  might  afterwards  accrue. 

The  release  was  altered  to  meet  this  objection,  and  the  defendant  re^x^ 
cuted  it. 

Piatt,  for  the  plaintiff,  objected,  that  this  release  was  not  sufficient  to  render 
the  witness  competent,  as  it  required  a  new  stamp,  it  having  been  executed  be- 
fore the  alteration. 
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TiNBAL,  G.  J.     I  think  that  is  quite  sufficient  without  a  new  stamp,  it  was 
only  handed  to  Mr.  Piatt  for  his  perusal^  and  not  absolutely  delivered. 
The  witness  was  examined.  Verdict  for  the  defendant. 

Piatt,  for  the  plaintiff. 
HutchinBorif  for  the  defendant. 

[Attorneys— PiMfiPtdb,  and  Si>ene€  ^  />.] 


*514]  *JOLL  t;.  FISHER.     March  29, 

Assumpsit  for  necessaries  supplied  to  the  defendant's  wife.  The  writ  was  sued  out  in 
June,  the  declaration  being  in  November,  and  the  record  dated  in  November : — Held, 
that  the  plaintiff  might  recover  for  things  supplied  up  to  the  date  of  the  record. 

Assumpsit  for  necessaries  supplied  to  the  defendant's  wife.  Plea — General 
issue. 

It  appeared  that  the  defendant  was  arrested  on  bailable  process  in  this  cause, 
in  the  month  of  June,  1832,  and  that  the  declaration  was  of  Michaelmas  Term, 
1832  ;  the  record  being  dated  on  a  day  in  that  term. 

JPlatt,  for  the  defendant,  submitted,  that  the  plaintiff  could  not  recover  for 
any  thing  supplied  after  the  suing  out  of  the  writ. 

TiNDAL,  C.  J. — ^I  think  that  the  plaintiff  is  entitled  to  recorer  for  necessaries 
supplied  up  to  the  time  of  the  declaration,  which  is  the  date  of  the  record ;  and 
I  think  that  the  writ  is  merely  process  to  bring  the  defendant  into  Court. 

Verdict  for  the  plaintiff  for  the  amount  claimed  up  to  the  date  of  the 
record. 

Thesu/er,  for  the  plaintiff. 

FlaU,  for  the  defendant. 

[Attorneys — Rippon  and  Ibulmm.'] 


MASPERO  V,  STRACHAN. 


The  Judge  at  the  assizes  will  not  postpone  the  trial  at  the  instance  of  the  plaintiff,  on  the 
ground  of  the  illness  of  a  material  witness,  as  the  plantiff  can  withdraw  his  record. 

Andrews,  Seijt.,  applied  on  the  part  of  the  plaintiff  to  put  off  the  trial  of 
this  cause,  on  account  of  the  absence  of  a  material  witness,  on  affidavits  of  the 
plaintiff  and  his  attorney  that  the  witness  was  ill. 

Flatt,  for  the  defendant.     The  plaintiff  ought  to  withdraw  his  record. 
*5151       ^^NDAXi,  C.  J.     Is  there  any  instance  of  such  an  application  being 
-^  granted. 

AndretoSy  Serjt.     I  apprehend  that  it  has  been  frequently  done. 

TiNDAL,  C.  J.  The  plaintiff  has  the  remedy  in  his  own  hands — he  may 
withdraw  his  record. 

Application  refused,  and  the  plamtiff  withdrew  the  record. 

Andrews,  Serjt.,  for  the  plaintiff. 

F2att,  for  the  defendant. 

[Attorneys — Fatacettj  and  Smith  j-  Co.} 

At  the  Sittings  in  London  and  Middlesex,  applications  of  this  kind  are  alwaps  refused* 
The  only  cases  in  which  such  applications  are  ever  entertained  (except  at  the  instance  of 
the  defendant),  are,  where  the  defendant  enters  the  record,  as  is  the  case  with  indictments 
preferred  in  the  Court  of  King's  Bench,  indictments  removed  by  certiorari  at  the  instance 
of  the  defendant,  &c. 
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WELCH  SPRING  CIRCUIT. 
1833. 


BEFORE  MR.  BARON  BATLEY  AND  MB.  JUSTICB  PATTESON. 

♦CARMARTHEN  ASSIZES. 

BEFORE  MR.  JUSTICE  PATTESON. 


REX  V.  WOOLCOCK  and  Another. 

If  ftn  indictment  on  the  riot  act  1  Gfeo.  1,  stat.  2,  c.  1,  8.  1,  for  remaining  assembled  ose 
hoor  after  proclamation,  in  setting  out  the  proclamation  omit  the  won^  "  of  the  reign 
of/'  which  were  contained  in  the  proclamation  read  hy  the  magistrate^this  is  a  faul 
variance. 

If  the  proclamation  be  read  several  times,  the  hoar  is  to  be  computed  from  the  first  read- 
ing. 

If  there  be  such  an  assembly,  that  there  would  hare  been  a  riot  if  the  parties  had  carried 
their  purpose  into  effect — ^this  is  within  the  stat. ;  and  whether  there  was  a  cessation  or 
Aot,  is  a  question  for  the  jury. 

Indictment  on  the  riot  act^  1  Greo.  1,  st.  2,  c.  1,  s.  1^  for  a  capital  felony, 
in  remaining  together  one  hour  after  the  mining  of  proclamation  under  that 
statute. 

It  appeared,  that,  on  the  let  October,  1832,  which  waa  the  day  on  which  Mr. 
Phillips  was  sworn  in  Mayor  of  Carmarthen,  there  was  a  large  assemblage  of 
persons  in  front  of  the  Six  Bells  Lin,  in  that  town,  at  which  Mr.  Phillips  was 
dining,  and  that  some  stones  were  thrown.  It  was  proved  that  the  proclamatioii 
contained  in  the  riot  act  was  read  by  him  from  a  book  which  was  produced,  bat 
the  words  of  the  proclamation  contained  in  the  book  differed  from  the  statement 
of  the  proclamation  in  the  first  count  of  the  indictment^  by  containing  the  addi- 
tional words  "  of  the  reign  of." 

Patteson,  J.,  held  this  to  be  a  variance,  and  that  the  counsel  for  the  proee- 
cution  must  go  upon  the  other  counts  of  the  indictment,  to  which  this  objection 
did  not  apply. 

It  appeared  that  the  proclamation  was  read  bv  Mr.  Phillips  a  second  and  a 
third  time  before  an  hour  had  elapsed  from  the  time  of  his  reading  it  the  first 
time.  The  ^defendants  were  proved  to  have  been  present  at  the  first  ^^^j 
reading.  ^ 

The  counsel  for  the  defendants  submitted,  that  the  second -and  third  readings 
must  be  considered  as  new  warnings,  and  as  if  the  former  readings  were  aban- 
doned; and  that,  therefore,  the  persons  assembled  were  not  guilty  of  a  capital 
felony,  in  so  remaining  together  till  the  expiration  of  an  hour  from  the  third 
reading. 

Patteson,  J.  I  am  of  opinion,  that  the  second,  or  any  subsequent  reading 
of  the  prockmation,  does  not  at  all  do  away  with  the  effect  of  the  first  reading, 
and  that  the  hour  is  to  be  computed  from  the  time  of  the  first  reading  of  the 
proclamation. 

Mr.  Thomas,  one  of  the  defendants,  in  his  defence,  submitted  that  there  wu 
no  riot,  and  that  it  was  at  most  an  unlawful  assembly,  and  cited  the  case  of  Bex 
V.  Birt,  ante,  p.  154.(a) 

(a)  See  the  stat.  set  forth,  ante,  Vol.  4,  p.  442 ;  Rex  v.  Child,  lb. ;  and  Rex  f .  Jams, 
•»te,  p.  153. 
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Pattsson,  J.  I  am  of  opinioD,  that  if  there  was  such  an  assembly,  that 
there  would  have  been  a  riot  if  the  parties  had  carried  their  purpose  into  effect, 
it  would  be  within  the  act;  and  whether  there  was  a  cessation  or  not  is  a  ques- 
tion for  the  jury.  Verdict — ^Not  guilty. 

Wtlion  and  Herbert  Jones,  for  the  prosecution. 

Chilion,  J,  Evans,  Whitcombe,E,  V.  WilliamSjBnd  James,  for  the  defendant 
Woolcock. 

The  defendant  Thomas^  in  person. 
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WESTERN  SPRING  CIRCUIT. 

1833. 

BEFORE  MR.  JUSTICE  PARK  AND  MR.  JUSICE  LITTLEDALE. 

^WINCHESTER  ASSIZES. 

BEFORE  MR.  JUSTICE  LITTLEDALE. 


REX  t;.  EDWARDS  and  WARREN. 

Obtuning  money  from  a  woman,  bj  threatening  to  accuse  her  hasbahd  of  an  indecent 
assault,  is  not  robbery. 

Robbery.  The  prisoners  were  indicted  for  robbing  the  wifb  of  Philip 
Abraham. 

It  waft  opened  by  Missing,  for  the  prosecution,  that  the  prisoner,  under  a  threat 
of  charging  Philip  Abraham  with  an  indecent  assault  on  one  of  them,  obtained 
money  from  his  wife. 

LiTTLEDALE,  J.     Have  you  any  case  deciding  this  to  be  robbery. 

Missing.    The  nearest  cases  were  those  on  the  special  commission  in  1831. 

C.  Saunders,  for  the  prisoners.  Those  were  cases  whe^  rioters  came  to  the 
house  of  the  husband  and  obtained  money  from  the  wife,  the  husband  not  being 
at  home. 

*5191       ^LiTTLSDALE,  J.     I  think  this  is  not  such  a  personal  fear  in  the  wife 
-^  as  is  necessary  to  constitute  the  crime  of  robbery.     If  I  were  to  hold 
this  a  robbery,  it  would  be  going  beyond  any  of  the  decided  cases. 

His  Lordship  directed  an  acquittal.  Verdict — Not  Guilty. 

Missing,  for  the  prosecution. 

C.  Saunders,  for  the  prisoners. 

In  many  cases,  where  money  was  obtained  from  a  person  by  threatening  such  person 
with  an  accusation  of  an  unnatural  offencei  it  has  been  held  robbery.  So,  where  money 
has  been  obtained  by  rioters,  under  a  threat  of  burning  a  person's  house.  But,  we  believe, 
that  the  only  instances  put  of  robbery,  where  the  money  was  obtained  from  one,  and  the 
injury  threatened  to  be  done  another,  are  the  following — In  Donolly's  case,  2  East,  P.  C. 
718,  Mr.  Baron  Hotham  says :  ^^  In  the  case  put  in  argument,  of  one  man  walking  with 
his  child,  who  delivered  his  money  to  another,  upon  a  threat,  that,  unless  he  did  so,  he 
would  destroy  the  child,  he  had  no  doubt  it  was  sufficient  to  constitute  a  robbery  ;*'  and, 
in  the  case  of  Rex  v.  Reane,  Id.  735,  Lord  Chief  Justice  Eyre  says :  "  A  man  might  be  said 
to  take  by  violence,  who  deprived  the  other  of  the  power  of  resistance,  by  whatever  means 
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he  did  it ;  and  he  saw  no  sensible  distinction  between  a  personal  violence  to  the  putj 
himself,  and  the  case  put  bj  one  of  the  Jadges,  of  a  man  holding  another's  child  orer  a 
river,  and  threatening  to  throw  it  in,  unless  he  gave  him  money/' 


SALISBURY  ASSIZES. 

BKFORS  MR.   JUSTICE  PARK. 


The  APOTHECAKIES'  COMPANY  v.  COLLINS.    MarrA  9. 

A  diploma  of  M.  D.  from  the  Universitj  of  St.  Andrew's,  in  Scotland,  is  no  defence  to  in 
action  for  penalties  under  the  55  Geo.  3,  c.  194,  s.  20,  for  practising  as  an  apothecary, 
without  having  obtained  a  certificate  fh>m  the  Apothecaries'  Companj.  And,  semble, 
that  a  similar  diploma  firom  an  English  University  would  not  be  so. 

Debt  for  penalties  under  the  stat.  55  Geo.  8,  c.  194,  s.  20,  (set  forth,  ante, 
Yol.  1,  p.  539,)  for  practising  as  an  apothecary  without  a  certificate. 

*It  appeared  that  the  defendant  had  dispensed  medicines ;  but  that,  r%^£)Q 
previously  to  his  having  so  done,  he  had  obtained  the  diploma  of  a  doo-  ^ 
tor  of  physic  from  the  University  of  St.  Andrew's,  in  Scotland. 

Barstoto,  for  the  defendant,  submitted,  that  this  diploma  was  an  answer  to 
the  present  action ;  and  he  cited  the  case  of  Smith  v.  Taylor. (5) 

Mr.  Justice  Park.     My  opinion  is,  that  this  diploma  is  *no  defence  ri^yfi 
in  this  action ;  indeed,  I  think,  that  even  a  diploma  from  one  of  the  '• 
English  Universities  would  not  exempt  a  party  from  the  penalties  of  this  wct(c) 
However,  I  will  give  you  leave  to  move  to  enter  a  nonsuit. 

\^rdict  for  the  plaintiffs  for  one  penalty,  with  leave  to  move. 

(6)  1  N.  R.  202.  In  that  case.  Sir  J.  Mansfield,  G.  J.,  says—"  Though  ther«  might  be 
some  difficalty  in  institating  a  prosecution  against  a  person  for  practising  physic  unlaw- 
fully, it  is  by  no  means  impossible :  the  stat  of  Hen.  8  having  confirmed  the  charter 
relating  to  the  practice  of  physicians,  which  provides,  that  no  one  shall  practise  physic 
without  having  been  examined  by  the  College  of  Physicians,  and  obtained  letters  testi- 
monial, with  an  exception  of  persons  who  have  taken  degrees  in  Oxford  or  Cambridge. 
Since  the  union  with  Scotland,  it  has  been  considered,  thoagh  I  do  not  exactly  know 
upon  what  ground,  that  a  degree  conferred  by  a  Scotch  University  is  of  the  same  effect 
as  a  degree  conferred  by  the  University  of  Oxford  or  Cambridge,  though,  in  looking 
through  the  article  of  union,  I  find  nothing  upon  the  subject,  except  that  the  four  Scotch 
Universities  shall  subsist  as  before,  with  the  same  rights.  Had  the  matter  been  attended 
to  at  the  union,  some  express  provision  would  probably  have  been  made ;  but,  although 
no  such  provision  was  made,  it  has  been  generally  understood,  that,  in  consequence  of 
the  clause  alluded  to,  a  diploma  granted  by  one  of  the  Scotch  Universities  gives  the 
same  right  to  practise  physic,  as  a  degree  at  one  of  the  English  Universities,  and  dis- 
penses with  the  necessity  of  being  examined  by  the  College  of  Physicians,  and  obtaining 
letters  testimonial  from  thence.  This  right  of  examination  is  not  very  likely  to  be  exer- 
cised upon  persons  practising  physic,  when  it  is  in  their  power,  for  about  14Z.,  to  ob- 
tain a  diploma  from  a  Scotch  University.  But  a  person  practising  physic  without  any 
authority  is  liable  to  a  prosecution  at  the  suit  of  any  person ;  for,  as  the  prohibition  is 
general,  and  no  particular  mode  of  punishment  is  pointed  out,  it  follows,  that  he  who 
offends  against  the  provision  is  liable  to  an  indictment.  There  is,  indeed,  a  good  reason 
why  such  prosecutions  are  not  instituted,  arising  from  the  difficulty  of  ascertaining 
whether  a  degree  of  diploma  has  been  obtained  or  not.  But  the  proof,  though  difBcnlt,  is 
not  impossible." 

(c)  By  Stat.  55  Geo.  3,  c.  194,  s.  29,  there  is  a  saving  of  the  rights  heretofore  rested  in, 
exercised,  and  enjoyed  by  the  English  Universities,  and  the  Colleges  of  Physicians  and 
Surgeons;  but  we  believe  none  of  those  learned  bodies  ever  authorized  persons  to  practise 
as  apothecaries. 
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Ooleridgej  Seijt.,  and  Gambierj  for  the  plaintifis. 
BarsUno,  for  the  defendant. 

In  the  ensuing  term,  Barsiow  moved;  pursuant  to  the  leave  given ;  hut  the 
Court  of  Sling's  Bench  refused  a  rule. 


REX  V.  PEGLER. 


On  the  trial  of  an  indictment  for  arsoni  a  witness  for  the  prosecution  was  himself  in  cus- 
tody on  a  charge  of  felony.  The  counsel  for  the  prisoner  wished  to  ask  him,  "  Have 
yon  not  said  £at  you  committed  the  offence  for  which  you  are  now  in  custody?" — 
Held,  that  this  question  ought  not  to  be  put. 

Indictment  for  arson.  A  witness  for  the  prosecution,  who  was  in  custody 
on  a  charge  of  felony,  to  be  tried  at  these  Assizes,  was  asked  by  the  counsel  for 
the  prisoner — '^Have  you  not  said  that  you  committed  the  offence  for  which 
you  are  now  in  custody  V 

Mr.  Justice  Park  (having  conferred  with  Mr.  Justice  Littledale.) — My 
learned  brother  is  clearly  of  opinion  that  the  question  ought  not  to  be  put;  and 
I  am,  myself,  entirely  of  the  same  opinion.  Verdict — Not  Guilty. 

Bingham  and  ErUy  for  the  prosecution. 

Coleridge,  SerjiL,  and  CrovodeVy  for  the  prisoner. 

See  the  case  of  Rex  o.  Slaney,  ante,  p.  213. 


EXETER  ASSIZES. 

BEFORE  MR.   JUSTICE  LITTLEDALE. 

*522]  *REX  V.  ELLICOMBE.    JMarcA  20. 

A  prisoner,  tried  at  the  assizes  for  arson  on  Wednesday  the  20th  of  March,  was,  on  Monday 
the  18th,  served  at  the  prison  with  a  notice  to  produce  a  policy  of .  insurance.  The 
commission  day  was  Friday,  the  15th,  and  the  prisoner's  home  was  ten  miles  from  the 
assize  town: — Held,  that  the  notice  was  served  too  late.  Held  also,^  that  the  intent  to 
defraud  an  insurance  office  being  charged  in  the  indictment,  was  not  su<:h  notice  to  the 
prisoner  as  would  make  a  notice  to  produce  the  policy  unnecessary. 

Arson. — ^The  prisoner  was  charged  with  setting  fire  to  his  own  house  in 
which  he  lived.  The  first  count  charged  the  offence  to  have  been  committed 
with  intent  to  defraud  the  Sun  Fire-office ;  and  a  second  count  charged  an  intent 
to  defraud  John  Tothil,  who  had  a  mortgage  on  the  house. 

The  commission  day  at  Exeter  was  on  Friday  the  15th  of  March^  and  this 
case  came  on  to  be  tried  on  Wednesday,  the  20th. 

The  counsel  for  the  prosecution  called  for  the  policy  of  insurance  under  a 
notice  to  produce,  which  had  been  served  on  the  prisoner  at  the  gaol  on  Mon- 
day, the  l8th  of  March.     The  prisoner's  home  was  ten  miles  from  Exeter. 

Moody  J  for  the  prisoner,  objected  that  this  service  was  too  late ;  and  that  the 
notice  ought  to  have  been  served  before  the  commission  day. 

John  Greenwood  and  Sewell,  contrd.  As  the  prisoner's  residence  is  only  ten 
miles  distant,  there  was  ample  time  to  have  procured  the  policy. 

Mr.  Justice  Littlsdaub  (having  conferred  with  Mr.  Justice  Park.) — Both 
my  learned  brother  and  myself  are  of  opinion,  that  Uie  notice  was  served  too 


688  Rex  v.  Hallowat.    N.  C.  1833.  [522 

late.  It  cannot  be  presumed  that  the  prisoner  had  the  policy  with  him  when 
in  custody;  and  the  trial  might  have  come  on  at  an  earlier  period  of  the  assize. 
We  therefore  think,  that  secondary  eyidence  of  the  policy  cannot  be  re- 
ceived.    (See  the  case  of  Hargest  v.  Fothergill,  ante,  p.  303.) 

*The  counsel  for  the  prosecution  submitted,  that  the  intent  laid  in  the  r^Mo 
indictment  to  defraud  the  Sun  Fire-office  was  such  a  notice  in  pleading  *- 
as  to  dispense  with  the  necessity  of  a  notice  to  produce. 

Mr.  Justice  Littledale.    I  think  not.(a)     i  on  must  confine  yourselves  to 
the  second  count.  ^.^ . 

*The  case  proceeded  on  the  second  count  only.  L 

Verdict — Not  guilty. 

John  Greenwood  and  SeweU,  for  the  prosecution. 

Moody,  for  the  prisoner. 


NORFOLK  SPRING  CIRCUIT, 

1833. 

BEFORE  MB.   BABON  VAVOHAN  A19]>  MB.   BABON  BOLULNB. 

AYLESBURY  ASSIZES. 

BEFOBE  MB.   BABON  YAUGHAN. 


REX  V,  HOLLOWAY.    Feb,  27. 

If  a  poacher  take  a  gan  bj  force  from  a  gamekeeper,  under  the  impression  that  it  mtjbf 
used  against  him,  it  is  not  felonj,  though  he  state  afterwards  that  he  will  seU  the  gun, 
and  it  be  not  subsequently  heard  of. 

(a)  In  the  case  of  How  v.  Wall,  14  East,  274,  it  was  held,  that  in  an  action  of  trorer 
for  a  bond,  the  plaintiff  might  give  parol  evidence  of  it  to  support  the  general  description 
of  it  in  the  declaration,  without  having  given  the  defendant  notice  to  produce  it,  as  the 
nature  of  the  action  gave  sufiBcient  notice  to  the  defendant  of  the  subject  of  the  inqniir. 
to  prepare  himself  to  produce  it,  if  necessary  for  his  defence ;  and  in  that  case  Mr.  Jastice 
Le  Blanc  said,  ^*  where  the  contents  of  a  written  instrument  may  be  proved  as  evidence 
in  a  cause,  and  it  is  uncertain  before  hand  whether  such  evidence  will  be  brought  forward 
at  the  trial,  we  see  the  good  sense  of  the  rule  which  requires  previous  notice  to  be  giren 
to  the  adverse  party  to  produce  it,  if  it  be  in  his  possession,  before  secondary  evidence  of 
its  contents  can  be  received,  that  he  may  not  be  taken  by  surprise.  But  where  the  natore 
of  the  action  gives  the  defendant  notice  that  the  plaintiff  means  to  charge  him  with  the 
possession  of  such  an  instrument,  there  can  be  no  necessity  for  giving  him  any  other 
notice."  This  applies  to  actions  Where  the  adverse  party  must  know  what  is  contained 
in  the  declaration ;  but  in  many  of  the  most  important  cases  of  felony,  the  prisoner  i5 
whoUy  unacquainted  with  the  contents  of  the  indictment  till  it  is  read  over  to  him  when 
he  pleads,  that  being  immediately  before  the  commencement  of  the  trial.  In  the  case  of 
Rei  V,  Moore,  6  East,  421,  n.,  which  was  an  indictment  for  administering  an  unlawful 
oath,  a  witness  swore  to  certain  words  spoken  by  the  prisoner,  by  way  of  administering 
an  oath,  and  stated,  that  the  prisoner  held  a  paper  in  his  hand,  from  which  it  was  ng/poud 
that  he  read  the  words.  Loi^i  Alvanley  held,  that  this  evidence  was  receivable,  withoat 
giving  the  prisoner  notice  to  produce  the  paper;  and  the  Court  of  E.  B.  afterwards  con- 
curred in  that  opinion.  In  the  case  of  Bex  r.  Hunt,  3  B.  &  A.  566,  it  was  held,  that  a 
copy  of  resolutions  delivered  by  the  defendant  to  a  witness  as  resolutions  Intended  to  be 
proposed,  and  which  corresponded  with  those  that  the  witness  heard  read  from  a  written 
naper,  was  admissible,  withoat  a  notice  to  produce  the  original ;  and  in  the  same  case  it 
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The  prisoner  was  indicted  for  stealing  a  gun  from  the  prosecutor;  who  was 
one  of  the  gamekeepers  of  the  manor  of  Beaconsfield. 

The  prosecutor  met  the  prisoner  and  another  man,  whom  he  knew  to  be 

poachers,  on  a  part  of  the  manor,  and  seized  the  prisoner ;  his  companion  came 

*5*>51  ^P  ^^  rescued  him.     The  prisoner,  on  getting  free,  wrested  the  *gun 

J  from  the  prosecutor,  and  ran  off  with  it.     It  was  proved  that  the  next 

day  the  prisoner  said  he  should  sell  the  gun.     It  was  not  afterwards  found. 

Vaughan,  B.,  in  summing  up,  said,  that  the  prisoner  might  have  imagined 
that  the  prosecutor  would  use  the  gun  so  as  to  endanger  his  life;  and,  if  so,  hi 
taking  it  under  that  impression  would  not  be  felony ;  but  if  he  took  it,  intend 
ing  at  the  time  to  dispose  of  it,  it  would  be  felony. 

The  jury  said,  that  they  did  not  think  that  the  prisoner,  at  the  time  he  took 
the  gun,  had  any  intention  of  appropriating  it  to  his  own  use. 

Vaughan,  B.  Then  you  must  acquit  him.  It  is  a  question  peculiarly  for 
your  consideration.  If  he  did  not,  when  he  took  it,  intend  its  appropriation,  it 
is  not  a  felony ;  and  his  resolving  afterwards  to  dispose  of  it  will  not  make  it 
such.  Verdict — ^Not  guilty. 


BEDFORD  ASSIZES. 

BEFORE  MR.  BARON  BOLLAND. 


REX  V.  JAMES  WARNER,   WILLIAM  ALBONE,  JOHN   BUTLER, 
and  JOHN  CHESHAM.     March  6. 

A  gamekeeper,  accompanied  by  his  assistant,  met  four  poachers  on  the  highway,  one  car- 
rying a  gnn,  another  a  gnn-barrel,  and  the  other  two  bludgeons.  There  had  been  pre- 
Tionsly  two  shots  fired.  The  gamekeeper  said  to  his  assistant,  <*  Mind  the  gnn ;"  and 
the  assistant  laid  hold  of  it,  and  then  the  gamekeeper  called  to  another  person.  Upon 
this  three  of  the  poachers  knocked  him  down  and  stunned  him ;  and  when  he  came  to 
himself,  he  saw  all  of  them  near  him,  and  one  said,  as  they  passed,  "  Damn  them,  we 
have  done  them  both,"  and  one  turned  back  and  cut  him  on  the  left  leg,  and  all  then 
ran  away.  It  was  objected,  Jirtt,  that  the  wounding  in  the  leg  was  the  act  of  one  alone ; 
and  there  was  no  evidence  to  show  which  of  them  it  was.  Secondly^  that,  from  the 
expressions  used,  it  was  evident  that  both  were  thought  to  be  dead  ;  and  that  there 
could  be  no  intent  to  murder,  &c.  Thirdly^  that  the  prisoners  being  on  the  highway, 
the  gamekeeper  and  his  assistant  had  no  right  to  interfere  with  them.  The  prisoners 
were  convicted,  and  the  Judges  held  the  conviction  right. 

The  first  set  of  couBts  in  the  indictment  charged  James  Warner  with  un- 
^5261  ^^^^^7>  maliciously,  and  feloniously,  ^assaulting  Thomas  Perkins  on 
-*  the  8rd  of  December,  and  unlawfully  cutting  and  wounding  him  on  the 
left  leg,  with  an  intent  feloniously,  &c.,  to  kill  and  murder  him,  against  the 
statute;  and  William  Albone^  John  Butler,  and  James  Chesham,  with  being 
present,  aiding,  abetting,  and  assisting  the  said  James  Warner  to  commit  the 
said  felony.  The  like  with  intent  to  disfigure  Thomas  Perkins.  The  like  with 
intent  to  disable  him.  The  like  with  intent  to  do  him  some  grievous  bodily 
harm. 

A  second  set  of  similar  counts  charged  Wm,  Albone  as  principal^  and  the 
other  prisoners  with  aiding,  abetting,  and  assisting  him. 

was  also  held,  that  parol  evidence  of  inscriptions  and  devices  on  banners  and  flags,  dis- 
played at  a  meeting,  was  admissible  without  notice  to  produce  the  originals.  In  Spragge's 
case,  cited  14  East,  276,  where  the  prisoner,  who  was  charged  with  having  forged  a  note, 
had  got  possession  of  it  and  swallowed  it,  Buller,  J.,  allowed  parol  evidence  to  be  given 
of  its  contents,  though  no  notice  to  produce  had  been  given,  as  such  a  notice  would  have 
been  nugatory. 

Vol.  XXIV.— 44 
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A  third  set  charged  John  Batler  as  principaly  and  the  other  prisoners  as 
aiders  and  abettors. 

Thomas  PerkinSy  the  prosecutor,  was  head  gamekeeper  to  Francis  P^m,  Esq., 
and  was  out  on  duty  with  his  brother,  Greorse  Perkins,  who  was  his  assistant. 
On  the  night  of  the  3rd  of  December,  they  heard  a  gun  towards  Biggin  wood, 
the  property  of  Mr.  Thornton.  At  that  time  they  were  near  Everton  wood ; 
they  shortly  after  heard  another  gun  towards  Biggin  wood,  and  then  went  into 
the  Eyerton  road.  They  saw  four  people  coming  along  the  road  in  the  direction 
of  Biggin  wood.  One  of  the  four  men  had  a  gun,  another  a  gun-barrel,  and 
the  other  two  had  bludgeons.  The  men  'stopped  when  they  saw  the  prosecutor 
and  his  brother.  It  was  then  about  half-past  ten,  and  a  light  night.  The  pro- 
secutor and  his  brother  advanced  towards  the  men,  when  the  former  said,  ''  So, 
you  have  been  knocking  them  down :  you  are  a  pretty  set  of  people  to  be  out  so 
late  at  night."  This  was  said  loud.  The  men  said  something,  which  was  not 
heard  by  the  prosecutor.  They  were  then  about  three  yards  off.  The  prosecu- 
tor said  to  his  brother,  sufficiently  loud  for  the  prisoners  to  hear,  *'  Mind  the 
gun."  His  brother  caught  hold  of  it,  his  hands  being  close  to  the  lock.  The 
prosecutor  saw  Chesham,  and  advanced  to  look  at  the  &ces  of  the  other  pi^^oj 
two,  but  ♦they  bounced  oflF.  Chesham  had  the  gun-barrel.  The  prose-  L 
cutor  then  turned  back  towards  his  brother  and  the  man  who  had  the  gun,  and 
called  out  as  loud  as  he  could,  "  Forward  Gisgles."  Giggles  was  the  keeper  of 
Mr.  Thornton,  but  was  not  there.  Three  ot  the  men  (who  had  not  the  gnn); 
ran  in  upon  the  prosecutor,  knocked  him  down,  and  stunned  him ;  when  he 
recoyercd  himself  he  saw  aJl  the  men  coming  by  him ;  and  one  said,  ''  Damn 
'em,  we've  done  'em  both."  They  had  got  two  or  three  paces  beyond  him,  when 
one  of  them  turned  back.  The  prosecutor  saw  what  he  thought  was  a  stick, 
and  was  struck  with  it  a  violent  blow  on  the  left  leg.  When  he  got  home  he 
examined  his  leg,  and  found  a  hole  had  been  cut  through  his  leather  gaiter  and 
stocking,  and  that  he  was  wounded  in  the  leg.  The  wound  was  about  an  inch 
long.  After  he  was  so  struck  on  the  lest,  the  men  set  off  and  ran  away.  The 
prosecutor  then  got  up,  and  saw  his  brother  lying  by  the  side  of  the  road,  and 

froaning.  He  helped  him  up,  and  they  went  towards  home.  The  prosecutor 
ad  committed  no  assault  on  either  of  the  four  men.  When  the  prosecutor  said, 
^'  Mind  the  gun,"  he  made  no  gesture.  The  prosecutor  was  smothered  with 
blood  in  his  mouth,  and  could  not  move  hand  or  foot  after  he  was  knocked 
down.     He  could  not  tell  how  long  he  lost  his  senses. 

George  Perkins  said,  he  and  his  brother  were  on  the  road  leading  from  Tern- 
pleford ;  and  when  about  two  hundred  or  three  hundred  yards  from  Biggin 
wood,  he  saw  four  men  coming,  about  one  hundred  yards  off.  They  moved  on, 
and  when  they  were  within  twenty  yards,  he  saw  that  onC/  had  a  gun ;  they 
came  closer,  within  about  seven  yards,  and  he  then  saw  that  one  had  a  gnn- 
barrel,  and  that  the  other  two  had  bludgeons.  Prosecutor  said,  "  Hollo !  my 
lads,  you  been  knocking  'em  down  ?"  He  was  then  thirty  yards  from  them. 
He  spoke  loud.  They  said  something  loud,  which  witness  could  not  understand. 
When  they  cot  close  to  them,  prosecutor  sdd,  <<Mind  him  with  the  gun.'' 
Witness  took  nold  of  the  gun  gently ;  placing  one  hand  on  the  stock,  and  p^^-.ng 
the  '''other  on  the  barrel.  It  was  a  detonator,  and  witness  took  off  the  ^  ' 
cap  gently.  The  man  did  nothing.  When  the  witness  laid  hold  of  the  gun, 
one  of  the  others  came  up  within  a  yard  of  him,  and  said,  "  This  is  not  his 
manor.''  That  man  had  the  gun  barrel.  It  was  Chesham.  The  man  who  had 
the  gun  was  Warner.  Witness  had  had  hold  of  the  gun  two  minutes,  and  his 
brother  called  out,  "Forward  Giggles,"  quite  loud.  Witness  also  hallo'd 
"  Forward  Giggles;"  when  one  of  the  four  men  said,  "Damn  it,  we  wont  stand 
this."  It  was  not  the  man  with  the  gun.  The  three  then  stepped  up  to  his 
brother,  and  witness  saw  them  strike  him.  Witness  turned  the  man  round 
who  had  the  gun,  by  turning  the  barrel.  At  this  time  the  prosecutor  and  the 
three  men  were  about  seven  yards  off.     One  of  the  three  came  running  to  wit- 
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ness  (he  had  a  stick),  and  knocked  him  down.  As  he  was  striking  at  witness, 
the  man  who  had  the  sun  rather  drew  back  to  avoid  the  blows,  and  said  three 
'  times  "  Don't  hit  me.  Witness  was  stunned  on  the  head,  '<  fell  down,  and 
remembered  nothing  farther.  Witness  did  nothing  bat  lay  hold  of  the  gan. 
When  they  %st  saw  the  men,  they  did  not  shew  any  desire  to  avoid  witness  and 
his  brother,  or  prevent  them  going  on.  Witness  took  hold  of  the  gun  to  pre- 
vent the  man's  running  away,  bat  did  not  tell  him  so.  He  took  hold  of  it 
gently,  to  let  his  brother  see  if  he  knew  them.  There  was  no  struggle.  The 
man  did  not  say  any  thing.  No  name  had  been  used  when  the  man  said, 
''This  is  not  his  manor."  It  was  Mr.  Thornton's  manor.  Up  to  that  time 
nobody  had  been  assaulted.  The  man  with  the  gun  did  not  seem  angiy  at  wit- 
ness's holding  it.  It  was  a  public  road.  Mr.  ^omton's  manor  extends  more 
than  two  or  Uiree  hundred  yards  beyond  where  witness  and  his  brother  saw  the 
men.  The  man  did  not  attempt  to  wrench  the  gun  from  witness  when  he  took 
off  the  cap. 

The  two  men  who  had  bludgeons  were  afterwards  proved  to  be  the  other  two 
prisoners,  Butler  and  Albone. 

*5291  *P^o>ed  and  Byle»j  for  the  prisoner,  objected  that  the  blow  on  the  leg, 
^  under  the  circumstances  proved,  was  the  act  of  one  alone ;  and  there 
was  no  evidence  which  of  the  prisoners  inflicted  it.  Secondly,  that,  before  the 
blow  waa  given,  one  of  the  prisoners  said,  "  Damn  'em  we've  done  'em  both." 
And  it  must  betaken,  therefore,  that  it  was  supposed  both  men  were  dead;  and, 
however  the  party  giving  the  blow  might  have  intended  to  inflict  insult  on  the 
body,  he  could  notliave  had  any  such  intention  to  murder,  &c.,  as  was  charged 
in  the  indictment.  Thirdly,  that  the  prisoners  were  on  the  high  road,  and  the 
prosecutor  and  his  brother  had  no  right  to  obstruct  them,  l^ey  cited  Rex  v. 
Ilawkins.(a) 

BoLLAND,  B.,  told  the  jury,  that  it  was  proved  that  George  Perkins  had 
taken  hold  of  Warner's  gun,  but  that  the  prosecutor  had  done  nothing  to  justify 
the  assault  upon  him ;  and  that,  as  to  the  infliction  of  the  wound  in  the  leg,  if 
they  thought  the  prisoners  were  acting  in  concert,  they  were  all  equally  guilty. 

The  jury  convicted  the  prisoners,  but  recommended  them  to  mercy  on  two 
ground*— ^r«<,  because  the  provocation  was  first  given  by  the  prosecutor's 
brother ;  secondly,  because  it  happened  off  the  prosecutor's  manor. 

The  case  was  afterwards  submitted  to  the  consideration  of  the  Jud^;  who, 
after  hearing  the  counsel  on  both  sides,  certified  that  they  were  of  opinion  that 
the  conviction  was  right.  "^ 

Storks,  Serjt.,  and  Smith,  for  the  prosecution. 

Praed  and  Byles,  for  the  prisoners. 

[Attorneys — Chapman,  and  Rogers — Hankin.'] 
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*BURY  ASSIZES. 

BEFORS  MR.  BARON  VAUGHAN. 


REX  r.  TUBBY.     March  17. 
A  statement  relating  to  an  offence  made  npon  oath  by  a  person  not  at  the  time  nnder 

(a)  Ante,  VoL  3,  p.  393.  That  case  decides,  that  if  a  gang  of  poachers  attack  a  gam^* 
keeper  and  leare  him  senseless  on  the  ground,  and  one  of  them  return  and  steal  his 
money,  &c. ;  that  one  only  can  be  convicted  of  the  robbery,  as  it  was  not  in  pursuance  of 
any  common  intent. 

See  the  cases  of  Rex  v,  Edmeads,  ante,  Vol.  3,  p.  390,  and  Bex  r.  Whitehome,  Id.  p.  394. 
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suspicion  J  is  admissible  iu  eridence  against  him,  if  he  be  afterwards  charged  with  the 
commission  of  it. 

The  prisoner  was  indicted  for  barglarjr. 

B,  AndreicSf  for  the  prosecution,  proposed  to  read  a  statement  made  upon 
oath  by  the  prisoner^  at  a  time  when  he  was  not  under  any  suspicipn. 

Prendergast,  for  the  prisoner,  objected  that  it  was  a  Tiolation  of  that  rale  of 
law,  which  held,  that  a  prisoner  should  not  be  sworn. 

VauqhaN;  B.  I  do  not  see  any  objection  to  ks  being  read,  as  no  sospicicm 
attached  to  the  party  at  the  time.  The  question  b,  is  it  the  statement  of  a  pi- 
soner  upon  oath  ?  Clearly  it  is  not,  for  he  was  not  a  prisoner  at  the  time  when 
lie  made  it. 

Andrews  stated,  that  having  read  through  the  paper,  he  did  not  find  any 
thing  material  in  it,  and  therefore  would  withdraw  it^  although  he  had  no  doubt 
of  its  being  evidence. 

Vauqhan,  B.  Very  well ;  otherwise  I  should  certainly  have  received  it  I 
have  no  doubt  upon  the  subject.  The  prisoner  was  convicted. 

B.  Andrews^  for  the  prosecution. 

Prendergattf  for  the  prisoner. 


OXFORD  SPRING  CIRCUIT, 
1833. 


BSrORE  MR.  JUSTICE  J.  PAB&E,  AND  MR«  JUSTICE  TAUMTON. 


BERKSHIRE  ASSIZES. 

BEFORE  MR.  JUSTICE  J.  PARKE. 


♦WILLSON  V.  DAVENPORT  and  Another.    Feb.  26.         [*531 

A.  rented  land  of  B.,  who  was  trustee  of  certam  property  (a  part  of  which  waa  this  laad), 
the  rents  of  which  B.  was  to  pay  in  certain  shared ;  one  of  those  shares  belonged  to  the 
wife  of  A.  B.  had  in  his  hands  a  greater  amount  due  to  A.  in  right  of  his  wife  than 
the  rent  amounted  to : — ^Held,  that  this  could  not  bo  set  off  against  tiie  rent  without  a 
special  agreement  to  that  effect 

In  replerin,  a  defendant  avowed  for  rent  payable  yearly,  for  rent  payable  half  yearly,  and 
for  rent  payable  quarterly ;.  and  to  each  of  these  avowries  the  plaintiff  pleaded  dod 
tenuit,  and  riens  in  arrear.  A  holding  at  a  rent  payable  half  yearly  was  proved,  and 
the  jury  were  directed  to  find  for  the  plaintiff  on  the  1st  and  5th  issues;  for  the 
defendant  on  the  3rd  and  4th ;  and  the  jury  were  discharged  on  the  2nd  and  6th  issues. 

Replevin.  The  defendants  avowed  for  80/.  rent  in  anear.  The  first  ayowry 
stated  the  rent  to  be,  payable  yearly;  the  second  stated  it  to  be  payable  half- 
yearly  ;  and  the  third,  quarterly.  Fleas  to  the  first  avowry,  non  tenuit  and 
riens  in  arrear ;  and  the  like  pleas  to  the  second  and  to  the  third  avowries. 

On  the  part  of  the  defendants  it  was  proved,  that  the  plaintifif  had  taken  cer- 
tain lands  of  them,  at  a  rent  of  SOL  a  year,  payable  half-yearly. 

CVnrooc/,  for  the  plaintiff,  opened  that  the  lands  in  question,  together  with 
other  property,  had  been  conveyed  to  the  defendants  as  trustees,  to  receive  the 
rents  and  profits,  and  to  pay  them  over  in  certain  shares;  one  of  which  shares 
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'^'5321  ^^^^^8^  ^  ^®  plaintiff  in  right  of  his  wife;  and  he  opened^  that  *the 
-*  defeadantB  had  in  their  hands  a  greater  sum,  which  was  due  to  the  plain- 
tiff as  his  wife's  share  of  the  profits,  than  the  rent  in  question  amounted  to ;  and 
that,  therefore,  the  plaintiff  was  entitled  to  a  verdict  on  those  issues  which  were 
taken  on  the  riens  in  arrear. 

Mr.  Justice  J.  Parks.  I  think  that  this  trust  money,  due  to  the  plaintiff 
in  his  wife's  right,  cannot  be  set  off  against  the  defendant's  tflaim  for  rent  in 
arrear,  without  a  special  agreement  to  that  effect.  The  defendant  has,  there- 
fore, no  logal  answer  to  the  claim  for  rent ;  and  the  verdict  must  be  for  the 
plaintiff  on  the  first  and  fifth  issues;  for  the  defendant  on  the  third  and  fourth 
issues;  and  the  jury  must  be  discharged  from  giving  any  verdict  on  the  second 
and  sixth,  as  those  issues  become  immaterial.  Verdict  accordingly,  (a) 

^f.gg-|  *Ourwood  and  CarringUm,  for  the  plaintiff. 

^   Taf/aurdf  Serjt.;  and  Justice,  for  the  defendants. 

[Attorneys — BarUeU  and  DatenporUl 


OXFORD  ASSIZES. 

BEFORC  MR.  JUSTICE  J.  PARKE. 

REX  V,  PRATLEY.    F^,  27. 

A.  had  consigned  three  trusses  of  hay  to  B.,  and  had  sent  them  by  the  prisoner's  car^. 
The  prisoner  took  away  one  of  the  trasses  which  was  found  in  his  stable,  bat  not  broken  ' 
np : — ^Held,  no  larceny,  as  the  prisoner  did  not  break  up  the  truss. 

Larceny.  The  indictment  in  the^r«/  count  charged  the  prisoner  with  steal- 
ing a  truss  of  hay,  the  property  of  Thomas  Cheatle;  and  the  second  count  stated 
it  to  be  the  property  of  Thomas  Baylis. 

It  appeared  that  Cheatle  had  sent  three  trusses  of  hay,  consigned  to  Baylis, 
by  the  prisoner's  cart ;  and  that  the  prisoner  had  taken  away  one  of  the  trusse?, 
which  was  found  in  his  possession,  but  not  broken  up. 

(fl)  By  the  General  Rules  of  all  the  Courts,  H.  T.  2  W.  4,  r.  Y4,  « No  costs  shall  be 
allowed  on  taxation  to  a  plaintiff,  upon  any  counts  or  issues  upon  which  he  has  not  suc- 
ceeded ;  and  the  costs  of  all  issues  found  for  the  defendant  shall  be  deducted  •from  the 
plaintiff's  costs."  In  Cox  v,  Thomason,  a  MS.  case  cited  in  Mr.  Jervis's  edit,  of  the  new 
rules  of  the  Courts  Tp.  84),  and  which  came  before  the  Court  of  Exchequer,  T.  T.  1832,  it 
was  decided  that  a  aistinct  issue  is  raised  upon  each  count  of  a  declaration  by  the  general 
issue  pleaded  generally  to  the  whole  declaration ;  and  that  this  rule  applies  to  every  taxa- 
tion occurring  after  the  first  day  of  Easter  Term.  The  declaration,  in  case,  contained 
eighteen  -counts,  nine  for  a  malicious  prosecution,  and  nine  for  slander ;  the  Jury  found 
for  the  plaintiff  on  three  counts,  with  40«.  damages ;  and  for  the  defendant  on  the  remain- 
ing fifteen,  and  the  postea  was  entered  accordingly.  The  Master  in  taxation  disallowed 
the  plaintiff's  costs  on  the  fifteen  counts  on  which  the  defendant  had  a  yerdict,  but  did 
not  deduct  the  defendant's  costs  on  those  counts  from  the  plaintiff's  costs.  On  motion  to 
review  the  taxation,  Bayley,  B.,  expressed  his  opinion,  that  each  count  was  a  separate 
issue  within  the  meaning  of  the  rule,  so  that  the  costs  of  the  defendant  on  the  fifteen 
counts  ought  to  have  been  deducted  from  the  plaintiff's  costs;  and,  on  the  29th  May,  he 
said,  that  all  the  Courts  agreed  that  the  costs  of  the  issues  found  for  the  defendant  should 
be  deducted  from  the  plaintiff's  costs ;  and  that  the  true  construction  of  the  rule  was,  that 
the  general  issue  raised  a  distinct  issue  on  each  count.  He  added,  that  the  King's  Bench 
and  Exchequer  agreed  that  the  rule  applied  to  every  taxation  occurring  after  the  first  day 
of  Rftster  Term,  though  the  cause  might  have  been  tried  before  that  day ;  and  the  Com- 
mon Pleas  did  not  differ  upon  this  last  point,  although  they  did  not  entertain  so  strong 
an  opinion  upon  it. 
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Mr.  Justice  J.  Parke.    This  is  no  hroeny,  as  the  prisoner  did  not  break  up 
the  truss.    The  prisoner  most  be  aoqfoitted.  Verdict — ^Not  goiltj. 

rhtih'mare,  for  the  prosecution. 

[Attornej-V:  ScarteU  FHee.] 

In  3  Inst  107,  Lord  Coke  ujn,  "If  a  bale  or  pack  of  merchandize  be  delirered  to  one 
to  carrjr  to  a  certain  place,  and  he  goeth  *away  with  the  whole  pack,  this  is  no  r^t^r, 
felonj ;  but  if  he  open  the  pack,  and  take  any  thing  oat  anlmo  fnrandi,  this  is  ■- 
larcenjr.  Likewise,  if  the  carrier  carry  it  to  the  place  appointed,  and  after  take  the  iriiole 
pack  animo  Aurandi,  this  is  larceny  also,  for  the  defendant  had  taken  his  effect^  and  the 
priTity  of  the  bailment  is  determined ;  and  so  it  is  of  a  ton  of  wine,  or  the  like,  mntatii 
mutandis." 


KEX  V,  FREEMAN.     March  1. 

The  prisoner  had  worked  for  the  prosecutor,  sometimes  as  a  regular  labourer,  and  some- 
times as  a  roundsman  ]  but,  at  the  time  in  question  not  being  at  all  in  the  prosecutor'i 
serrice,  he  was  sent  by  the  prosecutor  to  get  a  check  cashed  at  a  banker's ;  for  doing 
which  he  was  to  be  paid  sixpence.  He  got  the  cash,  and  made  off: — ^Held,  no  embei- 
slement,  as  the  prisoner  was  not  a  senrant  of  the  prosecutor  within  the  meaning  of  the 
Stat.  7*8  Geo.  4,  c.  29,  s.  47. 

EitfBSZZLBMSKT.  The  prisoner  was  charged  under  the  stat.  7  &  8  Geo.  4,  c. 
29,  8.  47,  with  haying  embessled  a  sum  of  1/.  19«.  Sd,,  the  property  of  James 
Freeman.    The  indictment  alleged,  that  he  was  the  servant  of  James  Freemsu. 

It  appeared  that  the  prosecutor  had  given  the  prisoner  a  check,  which  he  was 
to  get  cashed  at  the  Bicester  bank,  and  bring  back  the  money  to  the  prosecutor. 
The  prisoner  obtained  the  money  at  the  bank,  and  applied  it  to  his  own  ve. 
It  further  appeared  that  the  prisoner  had  sometimes  been  employed  by  the  pro- 
secutor as  a  regular  labourer,  and  sometimes  as  a  rounds-man,  for  a  day  at  a 
time;  and  that  he  had  several  times  before  been  sent  to  the  bank  for  monej. 
It  however  appeared,  that,  on  the  day  in  question,  the  prisoner  was  not  working 
for  the  prosecutor,  and  that  he  was  to  be  paid  sixpence  for  fetching  this  monej 
from  the  Bicester  bank. 

Mr.  Justice  J.  Parke,  (having  conferred  with  Mr.  Justice  Taunton).  3Ir 
learned  brother  agrees  with  me  in  opinion  that  the  prisoner  was  not  a  serraot 
of  the  prosecutor  within  the  meaning  of  the  act  of  Parliament,  and  that  this  h 
therefore  no  embeazlement.  Verdict — Not  Guilty. 

Abboty  f<Hr  the  prosecution. 

[Attorney— Ifi*!/^.] 

In  Uie  CA9e  of  Rex  v.  Spencer,  R.  k  R.  C.  G.  R.  299,  the  prisoner  had  applied  to  a  per- 
§on  named  Rojrnton,  a  carrier,  to  g^ve  him  'employment,  and  Boynton  agreed  to  r»to- 
Ict  him  carry  out  parcels  and  go  on  messages  when  the  prisoner  had  no  other  *• 
eiuployiiient ;  for  which  Boynton  was  to  give  him  what  he  should  think  fit.  On  the  fourth 
day  of  his  hciiig  in  this  employment,  Boynton  gave  him  an  order,  upon  which  he  wss  v* 
receive  2/. :  he  received  the  money,  and  embezzled  it.  Bayley,  B.,  entertained  some  douLt 
whether  he  was  a  servant  within  the  39  Geo.  3,  c.  85  (the  act  then  in  force  as  to  embez- 
zlement), and  reserved  the  case ;  but  all  the  Judges  held  the  conviction  right. 


KEX  I.  COOPER  and  WICKS.    March  2, 

The  eommitting  magistrate  had  told  a  prisoner  that  he  wonlddo  all  that  he  could  for 
ne  wonid  make  a  disclosure :  after  this,  the  prisoner  made  a  sUtement  to  the  tun 


him 
tumkej 
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of  the  prisoDi  who  held  out  no  indacement  to  the  prisoner  to  confess : — ^Held,  that  what 
the  prisoner  said  to  the  tnmkey  could  not  be  received  in  evidence,  more  especially  as 
the  turnkey  had  not  given  the  prisoner  any  caution. 

If  a  person  set  fire  to  a  stack,  the  fire  from  which  is  likely  to,  and  which  does,  communi- 
cate to  a  bam,  which  is  thereby  burnt,  the  person  is  indictable  for  burning  the  bam. 

It  is  not  essentisi  that  there  should  have  been  any  direct  commttnication  between  an  ac- 
cessory before  the  fact  and  the  principal  felon.  It  is  enough  if  the  accessory  direct  an 
.intermediate  agent  to  procure  another  to  commit  the  felony;  and  it  will  be  sufficient, 
even  if  the  accessory  does  not  name  the  person  to  be  procured,  but  merely  direct  the 
agent  to  employ  some  person. 

Abson.  The  indictment  in  the  first  count  charged  the  prisoner  Cooper  with 
having  set  fire  to  a  stack  of  straw;  in  the  secant?,  wiUi  having  set  fire  to  a  stable; 
in  the  third,  two  bams;  and  in  the  fourth,  two  outhouses;  and  the  prisoner 
Wicks  was  charged  in  each  count  as  an  accessory  before  the  fact. 

It  appeared  that  the  straw  stack  had  been  set  on  fire,  and  that  the  fire  had 
communicated  to  a  stable,  an  ox-house,  and  two  barns  which  were  adjacent^  and 
which  were  all  destroyed. 

It  was  proposed  on  the  part  of  the  prosecution,  to  give  in  evidence  a  confes- 
sion of  the  prisoner  Cooper.  It  appeared  that  the  committing  magistrate,  Mr. 
Simeon,  had  told  him,  that,  if  he  would  make  a  disclosure,  he  (Mr.  Simeon) 
would  do  all  that  he  could  for  him. 

Mr.  Justice  J.  Pabks.    We  must  not  hear  what  he  said  after  this. 
^f-QA-i       The  prisoner  Cooper,  after  he  had  been  committed,  ^rnade  a  statement 
^  to  the  turnkey  of  Reading  Oaol.     The  turnkey  had  held  out  no  induce- 
ment to  him  to  confess,  and  had  not  given  him  any  caution  not  to  confess. 

Carrington,  for  the  prisoners,  objected  that  this  statement  was  not  receivable 
after  what  had  been  said  to  the  prisoner  Cooper  by  Mr.  Simeon. 

Mr.  Justice  J.  Parke.  I  think  that  I  ought  not  to  receive  the  evidence 
after  what  Mr.  Simeon  said  to  the  prisoner,  more  especially  as  the  turnkey  did 
not  give  any  caution  to  the  prisoner,  (o) 

The  statement  was  not  received. 

It  was  proved,  by  a  king's  evidence  named  Maskell,  that  the  prisoner  Wicks 
had  desired  him  to  tell  the  prisoner  Cooper  to  set  the  place  on  &re  at  the  straw 
stack;  and  that  he  told  Cooper  accordingly;  but  did  not  inform  Cooper  that  he 
did  so  at  the  desire  of  the  prisoner  Wicks. 

Mr.  Justice  J.  Parke.  The  prisoner  Cooper  is  charged  with  setting  fire  to 
two  bams,  &o.,  as  well  as  to  the  straw  rick,  to  which  the  fire  seems,  in  the  first 
instance,  to  have  been  applied.  However,  if  a  person  set  fire  to  a  stack,  the 
fire  from  which  is  likely  to,  and  which  does,  communicate  to  a  bam,  which  is 
thereby  burnt,  he  is  in  point  of  law  indictable  for  setting  fire  to  the  bam.(&)^ 
With  respect  to  an  accessory  before  the  fact,  it  is  not  necessary  that  there 
*S371  ^^^^^^^  ^  ^°y  direct  communication  between  the  accessory  and  the  prin- 
^  cipal.  It  is  enough  if  the  accessory  direct  an  intermediate  agent  to  pro- 
cure another  to  commit  the  felony ;  and  it  will  be  sufficient,  even  though  the 
accessory  does  not  name  the  person  to  be  procured,  but  merely  directs  t*he  agent 
to  employ  some  person.  Verdict — Guilty. 

Tal/ourd,  Serjt.,  Ourwood,  and  Sh^herd,  for  the  prosecution. 

Carrtru/tan,  for  the  prisoners. 

[Attorneys — Newhery  and  Ntale,'] 

(a)  If  a  person  of  inferior  authority  cautions  a  prifioner  not  to  confess,  after  an  induce- 
ment held  out  by  a  person  of  superior  authority,  it  is  important  to  consider  whether  a 
statement  made  by  a  prisoner,  under  such  circumstances,  would  be  receirable ;  as  it 
seems  to  be  but  a  fair  conclusion,  that  what  was  said  to  the  prisoner  by  a  magistrate 
would  be  much  more  likely  to  operate  on  his  mind  than  any  thing  subsequently  said  to 
him  by  a  constable. 

(6)  See  the  charge  of  Lord  Chief  Justice  Tindal,  ante,  p.  266,  (n). 
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WORCESTER  ASSIZES. 

BEFORE  MR.   JUSTICE  J.  PARKE. 

REX  V,  BOULTON.    March  4. 

A  bible  had  been  given  to  a  society  of  Wesleyans,  and  it  had  been  bound  at  the  expense 
of  the  society.  B.  stated  that  he  was  one  of  the  trustees  of  the  chapeliand  also  a  mem- 
ber of  the  society.  No  trust  deed  was  produced : — Held,  that  in  an  indictment  for  steal- 
ing the  bible,  the  property  was  rightly  laid  in  B.  and  others. 

Laroent.  The  prisoner  was  charged  with  stealing  a  bible,  a  hymn  book, 
and  a  pair  of  brass  sconces,  the  property  of  John  Bennett  and  others. 

It  appeared  that  the  bible  and  hymn  book  were  presented  to  the  society  of 
Wesleyan  Methodists  at  Feckenham,  from  which  chapel  they  had  been  stolen. 
It  furUier  appeared,  that  the  books  had  been  bound  at  the  expense  of  the  so- 
ciety ;  and  it  was  stated  by  Mr.  Bennett,  that  he  was  one  of  the  trustees  of  the 
chapel,  who  had  bought  the  scones,  and  was  also  a  member  of  the  society,  which 
consisted  of  about  sixty-two  members.     No  trust  deed  was  produced. 

*Shutty  for  the  prosecution,  cited  the  case  of  Rex  v.  Hutchin8on.(a)  r^f^^ 

Mr.  Justice  J.  Parke.     I  think,  as  Mr.  Bennett  is  one  of  the  society,  ^ 
the  property  in  the  books  is  well  laid  in  him  and  others. 

Veidict— Omlty.(5) 

ShuUj  for  the  prosecution. 

Oarrinf/ton,  for  the  prisoner. 


*REX  V.  RICHARD  ENOCH  and  MARY  PULLEY.        [*5S9 
March  6. 

If  a  child  has  breathed  before  it  is  born,  this  is  not  sufficiently  life  to  make  the  killin?  of 
such  cliild  murder.  There  must  be  an  independent  circulation  in  the  child,  or  the  ciiiiti 
cannot  be  considered  as  alive  for  this  purpose. 

A  man  and  woman  being  apprehended  on  a  charge  of  murder,  another  woman  who  haJ 
the  female  prisoner  in  custody,  told  her  that  she  "  had  better  tell  the  truth,  or  it  wuuld 
lie  upon  her,  and  the  man  would  go  free :" — Held,  that  a  declaration  of  the  female  pri- 
soner, made  to  this  woman  afterwards  was  not  receirable  in  eridence. 

Murder.  The  Jlrst  count  of  the  indictment  charged  the  two  prisoners  with 
the  wilful  murder  of  the  female  bastard  child  of  the  prisoner  Mary  Pulley,  by 
stabbing  it  in  the  head  with  a  fork.     The  second  count  charged  that  they  killed 

(a)  R.  k  R.  C.  C.  R.  412.  In  that  case  it  was  held,  that  the  goods  in  a  dissenting 
chapel,  Tested  in  trustees,  cannot  be  described  as  the  goods  of  a  servant,  who  has  merely 
the  custody  of  ftie  chapel  and  things  in  it  to  clean  and  keep  in  order,  though  he  has  the 
key  of  the  chapel,  and  no  other  person  but  the  minister  has  another  key. 

(b)  By  the  stat.  7^8  Geo.  4,  c.  29,  s.  10,  it  is  enacted,  "that  if  any  person  shall  bresk 
and  enter  any  church  or  cbapel,  and  steal  therein  any  chattel,  or,  haying  stolen  anj 
chattel  in  any  church  or  chapel,  shall  break  out  of  the  same,  every  such  offender,  being 
convicted  thereof,  shall  suflcr  death  as  a  felon."  However,  it  seems,  that  in  this  enact- 
ment the  legislature  did  not  intend  to  include  the  chapels  of  dissenters;  because,  in  the 
Stat.  7^8  Geo.  4,  c.  30,  ss.  2,  8;  and  in  the  stat.  7  &  8  Geo.  4,  c.  31,  s.  2,  in  which  they 
aro  meant  to  be  included,  the  words  arc  ''any  church  or  chapel,  or  any  ckaptlfor  therein 
*/iou9  wormhip  of  pfr«on»  dissenting  from  the  united  Church  of  England  tmd  Jrdaiidj  dtdtf  r^if' 
tered  or  recorded"  Those  statutes  received  tlie  royal  assent  on  the  same  day  as  the  stat. 
7  &  8  Geo.  4,  c.  29.  It  is  also  worthy  of  observation,  that  the  words  "church  or  chapel," 
are  to  be  found  in  the  1  £dw.  6,  c.  12,  s.  10,  which  related  to  the  offence  of  sacrilege, 
there  being  then  no  chapels  of  dissenters  in  existence. 
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the  child  with  their  hands.  The  third  count  charged,  that,  before  the  child  was 
completely  bom,  the  prisoners  stabbed  it  with  a  fork,  and  that  it  was  bom,  and 
then  died  of  the  stab.  The  fowrih  count  was  similar  to  the  third,  except  that 
it  charged  the  child  to  have  been  killed  by  the  hands  of  the  prisoners^  and  not 
with  a  fork. 

A  puncture  was  found  in  the  child's  skull  \  but,  when  the  injury  that  had 
caused  it  was  inflicted  did  not  appear :  some  questions  were  asked  as  to  whether 
the  child  breathed. 

Mr.  Justice  J.  Parke.  The  child  might  breathe  before  it  was  born ;  but 
its  haying  breathed  is  not  sufficiently  life  to  make  the  killing  of  the  child  mur- 
der. 

Godson.  The  wound  might  have  been  given  before  the  child  was  bom,  and 
the  child  might  have  lived  ^terwards. 

3Ir.  Justice  J.  Parke.  Yes,  but  there  must  have  been  an  independent 
circulation  in  the  child,  or  the  child  cannot  be  considered  as  alive  for  this  pur-' 
pose. 

It  was  proposed  to  give  in  evidence  a  declaration  of  the  female  prisoner;  the 
witness  called  to  prove  it,  whose  name  was  Abigail  Commander,  said — "  I  was 
placed  by  the  constable  with  the  prisoner  Mary  Pulley,  while  he  went  to  the 
inquest.  I  was  placed  with  her  to  prevent  her  from  laying  violent  hands  on 
herself,  and  to  prevent  her  from  going  away.  I  told  her  to  ^e  effect,  that  she 
had  better  tell  the  troth  or  it  would  lie  upon  her,  and  the  man  would  go  free." 
*5401  ^Ourwoody  for  the  prisoner  Mary  Pulley.  I  submit  that  any  thing  the 
^  prisoner  said  after  this  cannot  be  received  in  evidence ;  a  confession  ought 
to  be  perfectly  voluntary.  Here  there  was  an  allurement  held  out  to  her  to 
make  a  statement;  and  a  statement  after  that  cannot  be  considered  as  made 
voluntarily. 

Whateiey.  This  is  in  effect  an  inducement  to  make  the  prisoner  criminate 
herself;  because,  in  attempting  to  charge  another  person,  she  may  shew  her  own 
connexion  with  a  felonious  transaction. 

Godsouy  contri.  It  has  never  been  held  that  a  prisoner's  being  induced  to 
free  himself  from  the  charge,  is  a  ground  for  rejecting  what  he  has  said. 

Mr.  Justice  J.  Parke,  ^having  conferred  with  Mr.  Justice  Taunton).  I  have 
conferred  with  my  learaea  brother  on  this  point ;  and  as  this  declaration  of  the 
female  prisoner  can  only  be  legitimately  received  in  evidence  to  affect  her  and 
no  one  else,  we  think  that  it  is  not  receivable,  as  it  was  made  after  an  induce- 
ment held  out  by  a  person  who  had  her  in  custody.  If  it  were  to  be  used  at  all 
it  could  only  be  used  to  criminate  her ;  and  then  it  would  be  evidence  obtained 
to  criminate  her  by  means  of  an  inducement. 

The  declaration  was  rejected.  Verdict — Not  guilty. 

Godson  and  Whitmore,  for  the  prosecution. 

Ourwoodf  for  the  prisoner  Mary  Pulley. 

Whaidey,  for  the  prisoner  Sichard  Enoch. 

[Attorneys — OwinneU  and  John  Parker.'] 

It  maj  be  a  question  whether  a  child  has  a  completely  separate  circnlation  till  the  nmbili- 
cal  cord  is  diyided ;  because,  if  that  be  divided,  and  not  properly  secnred,  the  child  would 
«5411  ^^^^^  ^  death ;  "i^which  would  rather  lead  to  an  inference,  that  while  it  is  undivided, 
-■  some,  at  least,  of  the  blood  circulates  through  It.  With  respect  to  the  killing  of  a  child 
en  ventre  sa  mere,  Lord  Coke  lays  down,  that,  '*  if  a  woman  be  quick  with  child,  and  by 
a  potion  or  otherwise  killeth  it  in  her  womb,  or  if  a  man  beat  her,  whereby  the  child  dieth 
in  her  body,  and  she  is  delivered  of  a  dead  child,  this  a  great  misprision,  and  no  murder. 
But,  if  the  child  be  born  alive,  and  dieth  of  the  potion,  battery,  or  other  cause,  this  is 
murder."  In  support  of  this  position  he  cites  the  following  passage  from  Bracton,  (lib.  3, 
fol.  21).  "Si  aliquis  qui  mulierem  pregnantem  percusserit,  vel  ei  vencnum  dederit  per 
quod  facerit  abortivum,  si  pucrperium  jam  formatura  fuerit,  et  maxime  si  fuerit  anima- 
tam,  facit  homocidium." — And  he  also  cites  Fleta  as  confirming  this  doctrine.  3 
Inst.  50. 
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In  1  Ganr.  Hawk,  book  1,  cb.  13,  s.  16 ;  1  Ba.  P.  C.  227,  and  1  Rius.  Cr.  k  MimL  424, 
tbe  same  doctrine  is  Laid  down.  Howerer,  Lord  Hale  (1  H.  P.  G.  433,)  lajB  down,  that  if 
a  woman  is  quick,  or  great  with  child,  if  she  take,  or  another  giro  her,  anj  potion  Ui 
make  an  abortion ;  or  £r  a  man  strike  her,  whereby  the  child  within  her  ia  killed,  it  is  not 
murder,  nor  muislaughter,  bj  the  law  of  England.  So  it  is,  if  after  such  child  were  bom 
aliTe  and  baptized,  and  after  die  of  the  stroke  giren  to  the  mother,  this  ia  not  homicide. 
And  Staun.  21  ace. 

The  onlj  case  on  this  point  that  we  are  aware  of,  is  to  be  found  in  the  Year  Book,  1 
Edw.  3,  p.  23,  pi.  18  which  is  as  follows  :— 

"  Brief  issist  al  vie.  de  Glouc.  de  prendr*,  un  D.  q'  p.  tesmoign.  de  Sir  G.  Scrop  dulit 
arer  batu  un  feme  grosse  ensient  de  dens  enfanta  issint  q'  maintenant  aprea  Pun  enfant  mo- 
rust  et  fuit  del  alter  delirer  q'  fuit  baptise  John  p.  nosme  et  deax  jours  apres  p.  le  male 
q'  Tenfant  avoit  il  morust :  et  le  indictme't  fait  retume  devant  Sir  6.  Scrop  et  D  reign'  et 
pled  de  rien  culp  et  p'  ceo  q'  les  Justices  ne  fuerent  mj  en  volunte  de  adjudge  cost  ch<^ 
felonie  Pendictee  fait  lesse  a  mainprise  e  puis  la  parol  demurra  sans  jour  issint  q'  brief 
issust  come  devant  et  dit  q*  Sir  G.  Scrop  rehersa  tout  le  case  et  coment  il  renit  et  pled— 
Herle  au  ric'  faits  vener  son  corps  etc.  et  le  ric*  retume  le  br'e  al  bailie  de  la  franchise  dr 
tiel  lieu  q'  disoyent  q'  mesme  ccItj  fuist  pris  p'  le  Major  de  Brist,  mes  la  cause  de  I'a  pri- 
sel  penitus  iffnoramtu,  kc" 

Lord  Goke,  3  Inst.  51,  denies  this  case  to  be  law ;  but  Lord  Hale  cites  it  as  anthority. 
The  Stat  9  Geo.  4,  c.  31,  s.  13,  makes  it  a  capital  offence  to  procure  the  miscarriage  of  a 
woman  quick  with  child,  and  a  transportable  offence  to*  procure  the  miscarriage  of  aoj 
woman  not  quick  with  child.  And  the  same  stat.  s.  13,  makes  the  concealment  of  tbe 
birth  of  a  dead  child  a  misdemeanor ;  but  it  seems  that  the  first  and  second  of  these  of- 
fences must  be  committed  by  some  person  olher  than  the  tcoman  herself;  and  it  also  seem^ 
that  the  third  can  onlj  be  committed  by  the  woman  heraelf.  As  to  whether  the  birth  of  a 
dead  child  can  be  considered  a  miscarriage  or  abortion,  after  the  seventh  month  of  prpg- 
nancj,  see  Carr.  Sopp.  App.  xxx. 


*STAFFORD  ASSIZES.  [*542 

(Crown  Side.) 

BEFORE  MR.  JUSTICE  J.  PARKE. 

EAELE  and  Wife  v.  PICKEN.     March  13. 

What  a  party  says  is  evidence  against  himself  as  an  admission,  notwithstanding  it  maj 
relate  to  the  contents  of  a  written  paper. 

Issue  from  the  Court  of  Chancery  to  try,  at  what  period  a  certain  conver^s- 
tion  occurred,  with  a  view  of  determining  whether  or  not  it  operated  as  notice. 

The  plaintiff's  counsel  wished  to  ask  a  witness  for  the  defendant,  whether  he 
had  not  heard  the  defendant  say,  that  Mr.  Symonds  had  agreed  to  give  14,000/. 
for  the  estate  in  question. 

Maule,  for  the  defendant.  I  submit  that  this  cannot  be  asked.  It  is  ^Ting 
evidence  of  the  contents  of  a  written  agreement. 

Mr.  Justice  J.  Parke.  What  a  party  says  is  evidence  against  himself,  as  an 
admission,  whether  it  relate  to  the  contents  of  a  written  paper,  or  to  any  thing 
else. 

The  question  was  put.  Verdict  for  the  defendant. 

JervUf  R,  F.  Richards^  and  BUhton,  for  the  plaintiffs. 

Maxde  and  Whateley,  for  the  defendant. 

[Attorneys — StatUejff  and  Caraer.l 

In  the  course  of  this  circuit,  Mr.  Justice  J.  Paike  several  times  obserred,  that  too  great 
weight  ought  not  to  be  attached  to  eWdence  of  what  a  party  has  been  supposed  to  hire 
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said ;  as  it  rery  frequently  happens,  not  only  that  the  witness  has  misunderstood  what 
the  party  has  said,  bat  that,  by  nnlntentionally  altering  a  few  of  the  expressions  really 
used,  he  gives  an  effect  to  the  statement  completely  at  variance  with  what  the  party  really 
did  say. 


•543]  *COCKAYNE  r.  HODGKISSON.    March  U. 

Every  wilful  unaatborised  publication,  iEJurious  to  the  character  of  another,  is  a  libel ; 
but  where  the  writer  is  acting  on  any  duty,  legal  or  moral,  towards  the  person  to  whom 
)ie  writes,  or  where  he  has,  by  his  situation,  to  protect  the  interest  of  that  person,  that 
which  he  writes  under  such  circumstances  is  a  privileged  communication,  and  no  action 
will  lie  for  what  is  thus  written,  unless  the  writer  be  actuated  by  malice. 

A.,  being  a  tenant  of  B.,  was  desired  by  B.  to  inform  him  if  he  saw  or  heard  any  thing 
respecting  the  game.  A.  wrote  a  letter  to  B.,  informing  B.  that  his  gamekeeper  sold 
game : — Held,  £at  if  A.  had  been  so  informed,  and  believed  the  fact  to  be  so,  this  was 
a  privileged  communication,  and  that  the  gamekeeper  could  not  maintain  any  action 
for  a  libel. 

In  such  a  case  the  defendant  may  give  in  evidence  representations  made  to  him  as  to  the 
conduct  of  the  gamekeeper,  but  cannot  go  into  evidence  of  acts  done  by  the  game- 
keeper. 

Libel.     Plea — (xeneral  issue. 

It  appeared  that  the  father  of  the  plaintiff  had  been  for  some  years  game- 
keeper of  the  Marquis  of  Anglesey,  and  that  the  plaintiff  wished  to  become  his 
Lonlship's  gamekeeper,  and  overlooker  of  fences  for  the  Haywood  Park  £Arm, 
of  which  the  defendant,  who  was  about  seventy  years  old,  was  the  tenant.  Tlie 
libel  was  contained  in  a  letter  sent  by  the  defendant  to  the  Marquis  of  Anglesey, 
which  letter  was  as  follows  : 

**  To  his  Excellency  the  Marquis  of  Anglesey,  Dublin  Castle,  Ireland. 

"ka^ood  Park,  May  4,  1832. 

"  Your  Excellency  the  Marquis  of  Anglesey. — ^I  most  humbly  and  heartily 
thank  your  Lordship  for  the  benefit  I  have  received  since  I  wrote  to  you  in  Feb- 
ruary, respecting  the  deer  and  rabbits  troubling  me  so  very  much ;  and  as  an 
opportunity  offers  itself  to  make  a  tender  to  your  Lordship  of  my  poor  but  real 
and  sincere  wishes  to  supply  you  with  a  good  stock  of  game  upon  my  land, 
which  I  hold  as  tenant;  and  I  shall  feel  much  more  comfortable  could  I  receive  a 
tender  from  you  or  your  agent,  for  me  to  take  the  management  of  the  game,  which 
I  will  execute  with  all  personal  gratitude  and  punctuality.  The  actual  reason 
that  I  wish  to  try  my  ei^ill  is,  that  I  understand,  please  your  Lordship,  it  is  in- 
tended to  allow  John  Cockayne  to  be  admitted  into  the  cottage  to  take  charge 
of  the  game  and  the  repairing  of  the  fences ;  but,  my  Lord,  I  have  found  sreat 
deficiency  with  John  Cockayne's  and  his  father's  character,  both  of  which  are 
not  becoming  to  gamekeepers ;  they  both  appear  in  the  behalf  of  encouraging 
*5441  P^'^^^^S  ^^^  destroying  game.  K  your  Lordship  will  ^favour  me  wit£ 
^  communicating  your  real  wish  and  intentions  to  Mr.  Hodson,  and  there- 
by cause  him  to  hold  a  strict  investigation  of  the  Cockaynes'  characters;  from 
the  witnesses  I  can  bring  to  prove  that  which  will  not  be  very  pleasing  to  your 
Lordship's  wishes.  If  you  think  that  I  am  not  a  suflScient  person  to  hold  the 
situation  which  I  ask  from  your  Lordship,  you  will  very  much  oblige  me  if  yon 
will  inquire  of  any  of  the  neighbouring  nobility  and  gamekeepers;  K»r,  was  it  in 
Cockayne's  power  to  retain  so  good  a  cnaraoter  as  I  can,  there  would  be  no  fault 
to  be  found  with  him  on  my  behalf;  as  I  am  uncertain  whether  they  have  had  any 
one  to  uphold  them  in  their  unbecoming  behaviour,  for,  had  they  looked  after 
the  game  and  fed  it  as  they  ouffht  to  have  done,  there  miffht  have  been  a  great 
deal  more  game  killed,  from  the  quantity  of  pheasants  rod  on  my  com  all  the 
summer  season ;  but  they  were  not  half  attended  to  as  they  ought  to  have  been : 
but;  please  your  Lordship,  their  play  has  been  to  find  something  out  against  me 
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and  to  put  young  Cockayne  into  the  cottage,  where,  if  he  could  regain  his  aim, 
he  would  carry  on  a  pretty  game  of  defraij^  upon  your  Lordship's  property ;  as 
I  can  bring  a  respectable  man  to  prove  that  young  Cockayne  offered  to  dispose 
uf  your  Lordship's  game  to  the  said  man,  and  likewise  told  him  that  he,  Cock- 
ayne, had  sent  hares  to  Birminffham,  and  sold  them  for  a  good  price,  and  more> 
over  told  him,  that  if  he  wanted  some  to  send  to  the  same  place,  he  would  k^p 
him  some,  but  cautioned  the  man  not  to  let  any  one  know ;  and  by  that  means 
he  thought  he  had  no  right  to  kill  game  on  a  nobleman's  estate  like  your  Lord- 
ship's, and  dispose  of  it  in  such  a  manner,  so  he  would  have  nothing  to  do  with 
him  or  the  game,  with  the  exception  of  a  rabbit  or  two.  He  was  to  meet  him  at 
a  certain  place.  For  I  have  had  great  mind  to  give  them  notice  to  keep  off  mj 
land.  But,  please  your  Lordship,  I  thought  I  would  inform  yon  of  the  transi- 
tions of  young  Cockayne.  As  to  his  father,  I  must  omit  for  want  of  room,  bat 
notice  is  what  they  deserve  off  your  Lordship's  estate  altogether;  but  periiaps 
*their  characters  have  been  stated  quite  differently  to  your  Lordship.  r«ci5 
But,  in  regard  to  what  I  have  said,  you  will  find  it  quite  correct^  if  jour  ■• 
Lordship  will  inquire  into  it,  or  cause  it  to  be  done ;  and  if  you  will  give  me 
permission,  I  will  transact  what  I  have  offered  much  better  than  it  has  beea 
done  since  I  became  tenant  to  your  Lordship;  but  with  regard  to  the  Gockaynes, 
I  will  not  allow  them  to  put  a  foot  on  my  land,  until  things  are  settled  and 
proved  on  both  sides.  William  Cockayne  has  been  in  the  habit  of  cohabiting 
and  drinking  with  the  Sta£Ford  poachers  to  a  great  excess. 

'<  Believe  me,  from  your  most  humble  and  obedient  servant,  &c. 

<<  Thomas  Hodgkisson." 

R,  V.  Richards,  for  the  defendant,  opened,  that  the  defendant  had  been 
directed  by  the  Marquis  of  Anglesey  to  look  after  the  came  on  his  Lordship's 
estate,  and  to  report  to  him  on  the  subject ;  and  he  submitted  that  it  becaiae 
the  duty  of  the  defendant  to  write  letters  to  the  noble  Marquis  respecting  the 
game;  and  that  any  letter  so  written  was  a  privileged  communication;  and 
that,  therefore,  no  action  would  lie  against  the  defendant,  if  he  acted  without 
malice,  and  believed  what  he  wrote  to  be  true. 

The  defendant's  oounsel  proposed  to  prove  that  the  plaintiff  associated  with 
poachers. 

Mr.  Justice  J.  Pabre.  I  cannot  allow  you  to  do  that.  Tou  may  give  eri- 
dence  of  any  representation  on  the  subject  that  had  been  made  to  the  defendant 
before  he  wrote  the  letter. 

R.  V.  Richards,  Suppose  that  we  prove  that  the  fact  was  notorious,  the 
jury,  without  our  being  able  to  prove  who  was  the  particular  person  that  told 
tlie  defendant,  would  be  convin^d  that  he  must  have  heard  of  it. 

Mr.  Justice  J.  Parke.    Then  you  must  prove  the  rumour,  and  not  the  hd. 

*Jcrvts,  for  the  plaintiff. — ^Is  not  that  going  too  fiir  my  Lord  ?  1^546 

Mr.  Justice  J.  Parke.     It  is  going  a  great  way,  but  I  think  I  must  ^ 
receive  that  evidence. 

The  evidence  was  not  given. 

i?.  r.  Richards  propped  to  shew  what  the  defendant  had  heard  respecting 
the  plaintiff's  father. 

Jcrvis.     That  can  have  nothing  to  do  with  the  present  action. 

Mr.  Justice  J.  Parke.  I  think  I  must  receive  it,  because  the  whole  letter 
must  be  read  together;  and  it  is  a  question  of  bona  fides. 

R,  K  Rnhariis  proposed  to  give  evidence  of  the  bad  state  of  the  fences. 

Mr«  Justice  J.  Parke.  I  think  it  is  not  admissible,  as  the  letter  makes  do 
clnrgo  against  the  plaintiff  in  respect  of  the  fences. 

The  following  evidence  was  given  on  the  part  of  the  defendant. 

Mr.  Hodson  said — I  am  the  agent  of  the  Marquis  of  Anglesey,  and  have  been 
so  for  twenty-seven  years;  the  noble  Marquis  wished  to  have  the  game  presenred 
tm  die  Hny  wood  Park  farm ;  I  communicated  that  to  the  defendant,  and  told 
him  he  should  report  if  he  saw  any  thing  wrong.    I  expected,  that  if  any  thing 
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kad  been  wrong,  the  defendant  would  have  reported  it  to  me.  Lord  Anclesey 
reoeivea  reports  oontinnsdly  from  his  tenants.  I  know  it,  as  anything  rekting 
to  ihe  land  is  sent  to  me. 

James  Hodgkisson  said — ^I  am  the  son  of  the  defendant.  In  the  year  1829, 
the  IVIarquis  of  Anglsey  was  out  shooting ;  he  eame  to  my  father's  and  said, 
<<  Hodgkisson,  you  are  an  old  man,  used  to  Uto  with  gentlemen  who  have  pre- 
^^471  ^^^  *game  in  the  striotest  deffree,  and  if  ever  you  hear  or  see  any 
J  thing  respecting  the  game  on  my  land,  I  desire  you  to  inform  me  about 
it."  I  communicated  to  my  father,  that  I  had  heard  the  plaintiff  and  his  father 
were  connected  with  poachers }  it  was  after  that,  that  this  letter  was  written. 

Thomas  Brown  said — ^I  am  a  tailor ;  I  was  at  Rugely ;  the  plaintiff  was  there ; 
it  was  at  the  Dog  and  Partridge ;  I  had  a  conversation  with  the  plaintiff,  which 
I  communicated  to  the  defendant.  The  plaintiff  wanted  me  to  make  him  a  suit 
of  clothes,  and  take  game  in  part  payment ;  I  asked  the  defendant  if  the  plaintiff 
had  any  right  to  give  away  game  or  sell  it.  He  told  me  that  he  had  not,  and 
advised  me  to  have  nothing  to  do  with  the  plaintiff.  The  plaintiff  told  me,  that 
if  I  wanted  any  game,  either  for  my  own  use,  or  for  sale,  he  would  help  me  to 
it ;  and  he  added,  that  I  could,  if  I  chose,  send  hares  to  Half  Moon  Street,  Bir- 
mingham, and  get  Is,  a  head  for  them,  as  he  had  done  the  year  before.  I  told 
him  I  did  not  want  any,  but  I  should  like  a  small  rabbit  for  my  little  girl,  who 
was  ill. 

William  Padmore  said,  I  am  an  assistant  bailiff  to  Mr.  W.  Smith,  he  is  bailiff 
of  a  hundred,  and  1  have  followed  the  profession  many  years.  I  told  the  de- 
fendant, that  I  had  seen  the  plaintiff  ^s  father  at  the  Star,  and  that  his,  the  de- 
fendant's, name  was  brought  into  question.  I  told  him  also,  that  the  plaintiff 
was  inviting  the  people  to  come  and  kill  the  game,  and  that  the  plaintiff  said,  if 
they  would  come,  he  would  find  them  scales,  fur,  or  feathers.  Five  or  six  who 
were  in  the  company  catch  game,  they  were  what  I  call  poachers ;  I  also  told 
the  defendant  that  I  had  seen  the  plaintiff's  &ther  drunk  several  times. 

Mary  Bussell  said — ^I  told  the  defendant  that  Thomas  Browne  had  told  mc, 
that  the  plaintiff  had  offered  to  find  him  in  game  off  Haywood  Park  farm,  if 
he  would  make  him  a  suit  of  clothes. 

JervU  in  reply.     The  question  here  is,  whether  this  was  a  letter  which  the 

*5481  ^^^^^^^  wrote  in  discharge  of  a  '''duty  he  owed  to  the  Marquis  of  An- 

J  glesev,  or  whether  it  was  written  maliciously.    Looking  at  the  letter, 

there  is  an  abundance  of  passages  which  shew  that  it  was  a  malicious  and  not  a 

privileged  communication. 

Mr.  Justice  J.  Pabke  (in  summing  up.)  The  propositions  of  law  which  are 
applicable  to  this  case  I  shall  state  to  you  in  a  few  words.  Everv  wilful  unau- 
thorized publication,  injurious  to  the  character  of  another,  is  a  libel,  and  every 
such  publication  is,  in  a  leeal  sense,  malicious ;  however,  if  all  that  is  contained 
in  a  libel  be  strictly  true,  the  person  libelled  has  no  right  to  maintain  an  action 
for  it ;  and  it  is  on  a  different  principle  that  truth  is  no  justification  of  a  libel 
in  criminal  cases,  as  many  libels,  which  are  quite  true,  would  endanger  a  breach 
of  the  public  peace.  Still,  if  the  present  libel  had  been  true,  it  was  the  duty 
of  the  defendant  to  have  pleaded  a  justification,  which  he  has  not  done;  and 
you  will  therefore  not  inquire  whether  the  allegations  contained  in  this  letter 
are  true  or  not.  I  have  alreadv  said,  that  every  wilful  and  unauthorized  publi- 
cation, to  the  injury  of  the  character  of  anouier,  is  a  libel ;  but  where  the 
writer  is  acting  on  any  duty,  legal  or  moral,  towa^s  the  person  to  whom  he 
writes,  or  where  he  has,  by  his  situation,  to  protect  the  interests  of  another,  that 
which  he  writes  under  such  circumstances  is  a  privileged  communication.  The 
first  question  is,  whether  it  was  the  duty  of  the  defendant  to  make  communica- 
tions to  the  Marquis  of  Anglesey  in  respect  of  any  neglect  of  duty  in  his  game- 
keepers. If  he  was  desired  to  do  so  by  the  noble  Marquis,  or  his  agents,  any 
communication  he  made  would  be  privileged,  if  he  wrote  it  bona  fide,  and  con- 
sidering that  he  was  doing  his  duty  to  the  Marquis  as  his  landlord.    If  it  was 
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the  duty  of  the  defendant  to  make  the  oommnnieationy  this  case  &Ua  within  the 
principle  of  many  other  oaaes.  To  write  of  another,  that  he  ia  a  thief,  b  a  libel  j 
but  if  one  gentleman  asks  another  gentleman  respecting  a  servant's  ebaraeter, 
and  he  writes  that  the  servant  *wa8  a  thief,  he  is  protected,  if  he  acts  r^sja 
bona  fide.  Ton  will  say  in  the  present  case,  whether  the  defendant  was  ^ 
told  these  stories,  and  whether  he  believed  them  to  be  tme.  You  will  also  look 
at  the  letter,  and  say  whether  you  consider  it  such  a  letter  as  a  man  would  write 
to  the  Marquis  of  Anglesey,  merely  wishing  to  put  him  on  his  guard,  and  to 
cause  him  to  institute  an  inquiry ;  or  whether  you  think  that  the  defendant  was 
actuated  bv  malice,  and  wished  to  supplant  the  plaintiff,  and  get  the  killing  of 
the  same  ror  himself.  In  the  former  case,  the  defendant  is  entitled  to  a  verdict, 
and  in  the  latter,  the  plaintiff;  indeed,  the  plaintiff  is  also  entitled  to  a  verdict, 
if  you  think  that  there  had  not  been  any  direction  given  to  the  defendant  bj  or 
on  behalf  of  his  landlord,  for  the  defendant  to  communicate  with  him,  for  is 
that  case  the  letter  would  be  unauthorised  and  libellous. 

Verdict  for  the  defendant. 

Jervii  and  Whatdey,  for  the  pluntiff. 

R,  V.  Richard*  and  W.  J.  Alexander ^  for  the  defendant. 

[Attorneys— il.  Flini  and  C.  Flmi.^ 


RKX  17.  CAPEWELL  and  PEGG. 

A  coant  in  an  indictment  for  night  poaching  stated,  that  the  prisoners  were  in  a  field 
called  A.,  for  the  purpose  of  then  and  there  taking  game : — ^Held  that  the  priaoners  coqM 
not  be  convicted  on  that  count,  unless  the  jury  were  satisfied  that  the  prisoners  had  ao 
intention  of  taking  game  in  that  particular  field. 

Indictment  on  the  stat.  9  Geo.  4,  c.  69,  s.  9,  for  night  p<Miching.  The/r^ 
count  of  the  indictment  stated,  that  the  prisoners,  together  with  another  person 
unknown,  being  armed,  entered  together  into  a  field  called  the  Nineteen  Acres, 
in  the  night  time,  for  the  purpose  of  then  and  there  taking  game.  The  tecond 
count  was  similar,  except  that  it  stated  the  name  of  the  occupier  of  this  field 
instead  of  the  name  of  the  field  itself.  The  third  count  stated,  *that  r^s.^ 
the  prisoners  entered  into  certain  inclosed  land  belonging  to  Sir  Robert  ^ 
Peel. 

It  appeared  that  the  prisoners  were  seen  in  the  Niuetecn  Acres ;  but  it  was 
not  shewn  that  they  were  doing  any  act  tending  to  the  destruction  of  game  in  it 
There  was  a  wood  adjoining  the  Nineteen  Acres  to  which  they  were  going,  and 
another  wood  from  the  direction  of  which  they  were  coming ;  and  in  which  shots 
had  been  previously  heard.  Both  the  woods  (which  were  inclosed,)  and  the 
Nineteen  Acres,  belonged  to  Sir  Robert  Peel. 

Greav€9,  for  the  defendants,  submitted,  that  the  jury  ought  not  to  convict  on 
the  first  and  second  counts,  unless  they  were  satisfied  that  the  defendants  en- 
tered into  the  Nineteen  Acres  for  the  purpose  of  killing  game  in  that  very  field ; 
and  he  cited  the  case  of  Rex  v.  Braham.(a) 

Mr.  Justice  J.  Parke  (in  summing  up.)  The  first  two  counts  make  it  ne- 
cessary to  shew  that  the  defendants  were  in  the  field  called  the  Nineteen  Acres, 

fto)  R.  ft  M.  G.  C.  R.  151.  In  that  case  the  indictment  charged  that  the  prisoner  en- 
tered into  a  certain  close,  with  intent  then  and  there  to  destroy  game.  It  was  left  to  the 
jury  to  say,  whether  the  defendant  entered  that  particalar  close  intending  to  loll  game 
there.  The  jnry  fonnd  that  the  defendant  was  in  pursuit  of  game,  but  whether  in  that 
dose  or  not  they  could  not  say.  The  defendant  was  convicted,  but  the  twelve  Jndg«fl 
held,  that  the  conviction  was  wrong ;  and  that,  inasmuch  as  the  entry  with  intent  to  Inll 
game  was  confined  by  the  indictment  to  the  close  specified,  it  was  therefore  necessary  to 
prore  the  intent  as  to  that  close. 
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for  the  purpose  of  killing  game  there;  hut  the  third  oonnt  is  applicable  to  the 
wood ;  and  the  question  on  that  count  will  be,  whether  the  defendants  were  not 
in  the  wood  for  that  purpose.  Verdict — Guilty. 

Whaiele^f  for  the  prosecution. 

Greaves,  for  the  defendants. 

[Attorneys and  Jonet,'} 


*551]  *REX  V.  FINACANE  and  WILLIAMS. 

A  connt  for  night  poaching  may  be  joined  with  a  count  on  sect.  3  of  the  stat.  d  Geo.  4, 
c.  69,  for  assaulting  a  gamekeeper,  authorized  to  apprehend,  and  with  counts  for  as- 
saulting a  gamekeeper  in  the  execution  of  his. duty,  and  for  a  common  assault. 

Night  poaching.  The  first  count  of  the  indictment  was  on  the  stat.  9  (}eo. 
4,  c.  64,  s.  9,  for  entering  enclosed  land  with  another  person  armed,  for  the 
purpose  of  killing  same.  The  second  count  was  framed  on  sect.  2  of  the  same 
statute,  for  assamtmg  gamekeepers  authorized  to  apprehend.  The  third  count 
was  for  assaulting  the  gamekeepers  in  the  execution  of  their  duty.  The  fourth 
count,  for  a  common  assault. 

Greaves,  for  the  defendants.  I  submit  that  the  counsel  for  the  prosecution 
ought  to  be  put  to  their  election  as  to  which  count  they  will  go  upon.  The 
judgment  in  the  first  count  is  different  from  that  on  the  last ;  indeed,  the  offen- 
ces are  triable  by  different  Courts ;  one  may  be  tried  at  the  sessions,  whereas 
the  other  must  be  tried  at  the  assizes. 

Mr.  Justice  J.  Park£.  I  do  not  see  any  reason  why  these  counts  should  not 
be  joined.  It  is  like  the  case  of  an  assault  upon  a  constable  being  joined  with 
a  common  assault.  Verdict — Guilty. 

Whatelef/  and  Kinn^rslit/,  for  the  prosecution. 

Greaves,  for  the  defendants. 

[Attorneys — A.  Flint  and  Jonet,"] 

In  the  books  it  is  laid  down,  that  several  misdemeanors  may  be  included  in  the  same 
indictment,  "provided  the  judgment  upon  each  be  the  same."  However,  in  practice,  the 
latter  part  of  the  rule  has  not  been  adhered  to.  A  count  for  an  assault  with  intent  to 
commit  a  rape  is  continually  put  in  the  same  indictment  with  a  count  for  a  common 
fissault.  Counts  for  conspiracy  and  false  pretences  are  often  to  be  found  in  the  same  in- 
dictment ;  and  in  the  case  of  Rex  v.  Collier,  ante,  p.  160,  counts  for  false  pretences  and 
foi^ery  at  common  law  were  joined  in  the  same  indictment,  without  any  objection  being 
made. 


*552]  ♦bEFORB  MR.  JUSTICE  TAUNTON. 

REX  V.  JOHN  BOBEY.    March  9. 

A  prosecutor  and  his  witnesses  were  bound  by  recognizance  to  prosecute  and  pre  evi- 
dence at  the  assizes ;  they  attended  there  and  preferred  an  indictment,  which  was 
found.  The  prisoner  had  been  by  mistake  discharged  by  proclamation  at  an  ai^ljonmed 
sessions,  which  had  preceded  the  assizes,  and  had  absconded.  The  Judge  allowed  the 
expenses ;  but,  semblc,  that  if  the  prosecutor  and  witnesses  had  merely  appeared  at  the 
assizes,  and  had  not  preferred  any  indictment,  the  Judge  would  haye  had  no  power  to 
allow  any  expenses. 
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HousKBBBAKiNG.  The  prisoner  had  been  committed  by  a  magistrate,  who 
had  taken  the  recogniiancea  of  the  prosecutor  and  witnesses  to  proseoote  and 
ffiye  evidence  at  these  assizes.  Bj  a  mistake,  the  prisoner  had  been  discharged 
by  proclamation  at  the  adjourned  sessions  wluch  had  i»eceded  the  assises.  The 
prosecutor  and  his  witnesses  had  appeared  at  the  assises,  and  had  preferred  an 
mdictment  against  the  prisoner,  which  had  been  returned  a  true  bill  by  the  grand 

Jr,  F.  Lee  applied  for  the  expenses  of  the  prosecutor  and  witness,  under  sect. 
22  of  Stat.  7  (too.  4,  o.  64,  by  which  it  is  enacted,  '<  that  the  Court  before  which 
any  person  shall  be  prosecuted  or  tried  for  any  felony,"  shall  be  "  empowered,  at 
the  request  of  the  prosecutor,  or  of  any  other  person  who  shall  appear  on  recog- 
nisance or  subpoena  to  prosecute  or  giye  evidence  against  any  person  accused  of 
any  felony,  to  order  payment  unto  the  prosecutor  of  the  costs  and  expenses 
which  such  prosecutor  shall  incur  in  pr^erring  the  indictment;  and  also  pay- 
ment, to  the  prosecutor  and  witnesses  for  the  prosecution,  of  such  sums  of  money 
as  to  the  Court  shall  seem  reasonable,  and  sufficient  to  reimburse  such  prosecu- 
tor and  witnesses  for  the  expenses  they  shall  severally  have  incurred  in  attend- 
ing before  the  examining  magistrate  or  magistrates  and  the  grand  jury,  and  in 
otherwise  carrying  on  such  prosecution;  and  also  to  compensate  them  for  their 
trouble  and  loss  of  time  therein." 

Mr.  Justice  Taunton.  The  usual  course,  where  a  bill  is  found  and  the  party 
is  not  in  custody,  is,  that  no  expenses  *should  be  allowed  till  alter  the  rt^co 
the  party  is  taken  and  brought  to  his  trial.(a)  '■ 

F.  V.  Lee.  I  am  imformed,  that  since  his  discharge  the  prisoner  is  not  to  be 
found.  Here,  the  prosecutor  has  preferred  his  indictment,  and  has  done  aU 
that  he  could  do ;  and  for  the  discharge  of  the  prisoner  he  is  no  way  to  blame. 

Mr.  Justice  TattnTon.  I  think  that,  as  the  bill  has  been  preferred  and  foond. 
I  may,  under  the  word  <'  prosecuted"  in  the  section  you  refer  to,  order  the  ex- 
penses. But,  if  the  witnesses  had  merely  appeared  here  according  to  their  re- 
cognisances, and  no  bill  had  been  preferred,  I  think  that  I  should  nave  had  no 
authority.  Expenses  allowed. 

F.  V.  Lee,  for  the  prosecution. 

[Attorney — Bofftkave,'] 


BEX  t;.  EVANS. 


A  person  who  obtained  goods  on  delivering  a  forged  letter,  "  Please  to  let  the  bearer  W. 
T.  bare  for  J.  R.  four  yards  of  linen,"  signed  J.  R.,  is  not  Indictable  for  obtaining  goods 
by  false  pretence,  as  this  is  an  uttering  a  forged  request  for  the  delireiy  of  goods,  vhicb 
is  a  felony  under  sect.  10  of  the  stat.  1  Will.  4,  c.  66. 

False  pretence.  The  indictment  charged  that  B.  E.  on  &c.,  at  &c.,  a  cer- 
tain counterfeit  letter  in  writing,  in  the  name  of  one  John  Roe,  as  a  true  letter 
of  the  proper  hand-writing  of  Uie  said  John  Boe,  fidselv,  fraudulently,  and  de- 
ceitfully, to  one  John  Brooks  did  deliver,  and  also  did  then  and  there  falsely 
pretend  to  the  said  John  Brooks,  that  he  had  brought  the  same  from  the  said 
John  Roe  for  *the  articles  specified  therein;  and  by  which  false  and  ^^p^ 
counterfeit  letter  it  was  mentioned,  that  the  said  John  Roe  desired  the  ■- 
said  John  Brooks  to  supply  the  bearer  thereof  with  four  yards  of  Irish  linen  and 
a  waistcoat ;  and  which  said  Mae  and  counterfeit  letter  is  as  follows,  that  is  to 
say: — 

in)  See  the  case  of  Rex  v.  Hunter,  ante,  Vol.  3,  p.  691. 

See  the  stat.  7  Geo.  4,  c.  64,  88.  22  to  30,  respecthig  the  allowance  of  expenses  and 

-ards,  set  forth  Carr.  Supp.  p.  106,  et  nq. 
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''  Mr.  Brooks — ^Please  to  let  the  bearer,  William  TurtOD,  have  for  J.  Boe  four 
yards  of  Irish  Linen  and  a  waistcoat. 

"  Jan.  6, 1833.  "  John  Roe." 

By  means  of  which  counterfeit  letter  and  of  the  said  false  pretences,  the  said  B. 
E.  did  obtain,  &o. 

Mr.  Justice  Taunton.  This  is  a  forged  request  for  the  delivery  of  goods. 
This  case  comes  within  the  19th  sect,  of  the  stat.  11  Geo.  4  &  1  Will.  4,  c.  66.(a) 
It  is  clearly  an  uttering  of  a  forged  request  for  the  delivery  of  goods. 

W.  J,  Alexander^  for  the  prosecution.  I  submit  that  it  is  still  a  false  pre- 
tence within  the  stat.  7  &  8  ueo.  4,  c.  29,  s.  53. 

^5551       ^^'  Justice  Taunton.     No  ;  it  is  uttering  a  forged  "^request  for  the 
^  delivery  of  goods.     It  is  a  felony,  and  not  a  misdemeanor.  The  prisoner 
must  be  acquitted.  Verdict — ^Not  guilty. 

W,  J,  AlexandeTf  for  the  prosecution. 

F.  V.  Lee,  for  the  prisoner. 


'  REX  V,  HAUGHTON.     March  15, 

A  building  had  been  bnilt  for  an  oven  to  bake  bricks,  but  afterwards  was  roofed|  and  f^ 
door  put  to  it.  In  this  place  the  prosecutor  kept  a  cow ;  adjoining  to  it,  but  not  under 
the  same  roof,  was  a  lean-to,  in  which  another  person  kept  a  horse.  Neither  the  pro- 
secutor nor  the  person  of  whom  he  rented  this  building  had  any  house  or  farm-yard 
near  it,  nor  did  any  wall  connect  it  with  any  dwelling-house,  the  nearest  dwelling  being 
one  hundred  yards  off,  and  not  belongfing  to  either  the  prosecutor  or  his  landlord : — 
Ifeldj  that  the  building  was  neither  a  stable  nor  an  Out-house ;  and  that  if  a  person 
set  it  on  fire  (the  lean-to  not  being  burnt),  he  is  not  indictable  for  arson. 

Arson.  The  prisoner  was  charged  with  setting  fire  to  an  ''  outhouse ;"  and 
in  another  count  with  setting  fire  to  a  '<  stable,"  the  property  of  Joseph  Owen, 
lu  other  counts,  the  outhouse  and  stable  were  stated  to  be  the  property  of  John 
Sparrow. 

It  appeared  that  the  place  burnt  had  been  an  oven  to  bake  bricks,  and  that 
the  prosecutor  had  made  a  door-way  (with  a  door)  into  it,  and  had  put  boards 
and  turf  over  the  vent-hole  at  the  top.  It  also  appeared  that  two  poles  had 
been  fixed  across  it  at  about  half  its  height,  on  which  boards  had  been  laid,  so 
as  to  make  a  loft-floor.  In  this  place,  the  prosecutor  kept  a  cow;  and  adjoining 
to  it,  but  not  under  the  same  roof,  was  a  lean-to,  in  which  a  person  named  Cope 
kept  a  horse ;  but  this  latter  building  was  not  injured  by  the  fire. 

C.  Phillipfiy  for  the  prisoner.  I  submit  that  this  indictment  must  fail.  This 
was  a  building  for  burning  bricks,  which  has  latterly  been  used  as  a  cow-house, 
but  never  as  a  stable.  It  is  not  a  stable,  as  it  was  only  used  for  cows ;  indeed, 
the  witness  calls  it  a  cow-house. 

The  prosecutor  being  recalled,  said,  that  the  building  was  about  one  hundred 
yards  from  any  dwelling-house,  and  that  the  owner  of  the  nearest  dwelling- 

(a)  By  which  it  is  enacted,  "  that  if  any  person  shall  forge  or  alter,  or  shall  offer,  utter, 
dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  altered,  any  deed,  bond,  or  writing 
obligatory,  or  any  court  roll,  or  copy  of  any  court  roll  relating  to  any  copyhold  or  cus- 
tomary estate,  or  any  acquittance  or  receipt  either  for  money  or  goods,  or  any  accountable 
receipt  either  for  money  or  goods,  or  for  any  note,  bill,  or  other  security  for  payment  of 
money,  or  any  warrant,  order,  or  request  for  the  delivery  or  transfer  of  goods,  or  for  the 
delivery  of  any  note,  bill,  or  other  security  for  payment  of  money,  with  intent  to  defraud  any 
])crson  whatsoever,  every  such  offender  shall  be  guilty  of  felony,  and  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas  for  life, 
or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
four  years  or  less  than  two  years." 

Vol.  XXIV.-45 
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house  bad  no  "flnterest  in  it;  and  that  no  dwelling^honae  or  &nn-jard  of  r^g^ 
either  himself  or  Mr.  Sparrow  was  near  it;  and  that  there  was  no  wall  *- 
to  connect  it  with  any  dwelling-hoose. 

C.  FhtHipt.  This  is  not  an  outhotae.  It  is  not  within  the  curtilage.  The 
next  point  is,  whether  it  is  a  stable. 

Mr.  Justice  Taunton.  I  think  that  it  is  not  properly  described  as  a  stable. 
— ^The  question  is,  whether  it  is  an  outhouse  f 

C.  FhtUtps, — On  that  point,  I  would  refer  to  the  case  of  Elsmore  v.  St. 
BriaTel's,  8  B.  &  G.  461 ;  and  2  M.  &  R.  514.  That  case  shews,  that  where  a  boiu« 
was  built  for  a  particular  purpose,  but  was  used  for  other  purposes,  it  could  not  be 
described  as  a  building  of  the  kind  that  it  was  used  for.  There,  though  the  house 
had  been  used  as  a  barn,  and  had  never  been  used  for  any  thing  else,  yet,  being 
three  stories  high,  and  built  as  a  dwelling-house,  it  was  held  not  safficient  to 
describe  it  as  a  barn.  The  building,  in  the  present  case,  was  a  brick  oven,  used 
as  a  cow-house.  I  also  submit  that  this  is  not  an  outhouse,  as  it  is  not  attached 
to  any  dwelling-house,  or  within  the  curtilage  of  any  dwelliog-honse. 

GreaveSf  on  the  same  side.  I  will  call  your  Lordship's  attention  to  the  com- 
mon law,  and  then  to  the  acts  of  Parliament^  and  I  think  I  shall  shew  that  the 
legal  meaning  of  the  term  <<  outhouse'^  has  never  been  altered.  Mr.  Seijt. 
Russell  (Russ.  Cr.  &  Misd.  488,)  says,  in  treating  of  the  common  law  respecting  the 
burning  of  a  house — **  It  may  be  briefly  observed,  that  the  term  'house'  extends  not 
only  to  the  dwelling-house,  but  to  all  outhouses  which  are  parcel  thereof,  though 
not  adjoining  thereto,  or  under  the  same  roof  (of  which  kind  of  outhouses  mentioii 
has  been  made  in  a  former  part  of  this  work;")  and  he  then  refers  to  the 
*cases  of  such  outhouses  within  the  curtilage,  in  which,  till  very  re-  r^,--- 
oently,  a  burglary  might  have  been  committed.  The  first  act  of  Parlia-  1- 
ment  which  notices  outhouses  is  the  riot  act,  1  Geo.  1,  stat.  2,  c.  5,  in  which 
the  words  are,  <<bam,  stable,  or  other  outhouse;"  the  word  '< outhouse"  is  also 
contained  in  the  stat.  9  Geo.  1,  c.  22,  with  respect  to  arson :  and  by  Breeme'i^ 
case,  2  Russ.  Cr.  t  Misd.  491,  it  appears  that  that  statute  created  no  new 
offence  with  respect  to  the  burning  of  outhouses ;  and  this  also  appears  from 
the  judgment  of  Lord  Ellenborough,  in  the  case  of  Hyles  r.  The  Hundred  of 
Shrewsbury,  3  East,  457.  I,  therefore,  submit,  that  where  any  term  has 
obtained  a  precise  and  definite  meaning  at  common  law,  and  it  is  used  in  an  act 
of  Parliament,  it  will  be  taken  to  have  the  same  meaning  that  it  had  at  com- 
mon  law;  and  for  this  I  would  refer  to  Bac.  Abr.  tit.  Statute  (H.  4,)  and  the 
cases  of  Moore  v.  Hussey,  Hob.  97,  and  Smith  v.  Harmon,  6  Mod.  142.  In 
the  stat.  43  Geo.  8,  c.  55,  the  term  << outhouse"  is  again  used;  and  it  is  repeated 
in  the  stat.  7  &  8  Geo.  4,  c.  80.  K  this  were  an  outhouse,  almost  every  build- 
ing, of  whatever  nature  and  however  applied,  would  be  within  the  statute:  and 
a  very  strong  argument  is  to  be  drawn  from  the  statute  itself,  that  outhouses 
within  the  curtilage  were  the  only  outhouses  meant  to  be  included  in  this  tenu 
"outhouse;"  because,  if  it  were  otherwise,  the  words  "stable,  ooach-house, 
office,  shop,  hoo-oast,  barn,  or  granary,"  need  not  have  been  used.  The  ques- 
tion then  is,  whether  this  was  an  outhouse  within  the  meaning  of  this  act  of 
Parliament.  It  is  proved  that  there  was  no  house  near  this  buUding ;  and  the 
term  "outhouse"  evidently  refers  to  some  building  that  has  a  relation  to  the 
nouso--ra  building  outside  the  house,  but  having  a  relation  to  it ;  and  it  is  clear, 
that  the  converting  of  a  building  to  a  particular  use  does  not,  for  this  purpose, 
alter  its  nature.  That  was  decided  in  the  case  of  Elsmore  v.  St.  BriaveFs, 
Where  it  was  held  that  a  place  having  been  used  as  a  bam,  *did  not  make  «r  co 
It  one  withm  the  statute  then  in  force  respecting  arson.  There  the  ^  ^ 
build'*^*  ^^  intended  as  a  dwelling-house,  but  used  as  a  bam.     Here,  the 

1    ing  was  erected  for  a  brick  oven,  and  used  as  a  cow-house. 
St  B  •      v*A       ***®  Pi'oaecuti'on.     The  judgment  in  the  case  of  Elsmore  r. 
hAi,-/'!^  •/  ^^^  **PP^^  ^  *^®  present  case.     The  place  burnt  was  not  a 

,  as  It  never  had  been  inhabited;  and  no  burglary  could  have  been  com- 
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mitted  in  it.  It  is  quite  clear  that  it  was  not  an  onthonse,  as  it  was  intended 
to  be  a  place  of  residence ;  and  it  conld  not  be  considered  as  a  barn,  merely 
beoanse  it  had  agricultarsd  produce  put  into  it.  My  friend,  Mr.  Greayes,  has 
said,  that  whenever  a  character  has  been  given  to  a  term  at  common  law,  it  con- 
tinues. Formerly,  a  bam  within  the  curtilaee  might  have  been  the  subject  of 
burglary,  but  that  is  not  so  now;  therefore,  me  extent  of  the  term  burglaiy  has 
been  altered  with  respect  to  buildings  in  which  a  capital  offence  can  be  commit- 
ted. At  one  time  a  burglary  could  have  been  committed  in  a  particular  build- 
ing, and  not  at  another;  and  that  will  apply  on  all  occasions  where  a  house  is 
inhabited  at  one  time  and  not  at  another.  Here,  thouffh  the  place  was  once  a 
kiln,  it  was  afterwards  permanently  used  in  the  way  in  wnich  it  was  at  the  time 
of  the  fire.  The  argument  would  go  to  this,  that  a  place  built  for  a  particular 
purpose  must  always  continue  to  have  that  character;  and  that  certainly  cannot 
be,  for,  if  a  bam  had  doors  and  windows  put  into  it,  and  was  inhabited,  it 
would  become  a  dwelling-house.  I  submit,  that  an  outhouse  may  be  at  a  dis- 
tance from  the  dwelling-house,  and  that  it  always  is  so,  when  a  person  lives  on 
one  farm,  and  occupies  another. 

C  FhiUipSf  in  reply.     The  word  'warehouse'  is  specifically  mentioned, 

because,  if  it  were  not,  a  warehouse  not  within  the  curtilage  would  not  be  pro- 

t<K}ted  by  this  act  of  Parliament;  and  that  is  no  doubt  the  reason  why  the  word 

*^^^1  Warehouse  was  introduced.    A  warehouse  within  the  curtilage  would  be 

-'  an  outhouse. 

Mr.  Justice  Taunton.  I  am  clearly  of  opinion,  that  this  is  not  a  case 
within  the  act  of  Parliament.  It  is  trae,  that  the  word  '  outhouse'  occurs  in 
the  act  of  Parliament;  but,  I  apprehend  that  it  has  been  settled  from  ancient 
times,  that  an  outhouse  must  be  that  which  belongs  to  a  dwelling-house,  and 
is  in  some  respects  parcel  of  such  dwelUng^house.  This  building  is  not  parcel 
of  any  dwelliutf-^house,  and  does  not  appear  to  be  connected  in  any  way,  either 
with  the  premises  of  Mr.  Sparrow,  or  of  the  prosecutor.  It  had  beeu  a  brick 
kiln,  and  the  prosecutor  kept  his  cow  there  afterwards.  There  is  no  such  word 
as  cow-house  in  the  statute.  The  only  word  likely  to  be  applicable  in  this  case 
is  the  word  outhouse ;  and  this  buildinff  being  wholly  unconnected  with  the 
dwelling-house,  it  is  not  included  in  the  legal  definition  of  outhouse.  It  is  also 
not  a  stable ;  indeed,  I  do  not  see  that  it  could  be  much  more  properly  called  a 
stable  than  it  could  be  called  a  coach-house.    The  prisoner  must  be  acquited. 

Verdict— Not  Guilty. 

F.  V.  Lee,  for  the  prosecution. 

C.  PhiUipt  and  Greavesy  for  the  jNri9(Niiw. 

[Attorneys— A«^&vry  ^  WiUianu^  and  Jones.'] 


REX  V,  HAUGHTON.    March  15. 

If  A.  set  fire  to  a  cow-hoase,  and  bam  to  death  a  cow  which  is  in  it,  A.  is  indictable 
nnder  the  stat.  7  &  8  G«o.  4,  c.  30,  s.  16,  for  killing  the  cow. 

Indictment  on  the  stat.  7  &  8  Geo.  4,  c.  30,  s.  16,  for  maliciously  killing  a 
cow,  the  property  of  Joseph  Owen. 

*5601       *^^  appeared,  that  the  cow-house  mentioned  in  the  last  case  had  been 
^  set  fire  to ;  and  burnt,  and  that  the  cow  had  been  burnt  to  death  in  it. 

Mr.  Justice  Taunton.  If  the  prisoner  set  this  place  on  fire  while  the  cow 
was  in  it,  and  the  cow  was  thereby  burnt  to  death,  that  is  a  killing  of  the  cow 
by  him  within  the  meaning  of  the  act  of  Parliament.  Verdict— Guilty. 


708  Jones  v.  Cuff.    0.  C.  1833.  [560 

F,  V.  Lecy  for  the  prosecution. 

C.  Fhillijjs  and  Greaves,  for  the  prisoner. 

[Attorneys — Asibury  j-  WUlianu^  and  Jonet."] 

By  the  stat  *l  k%  Geo.  4,  c.  30,  s.  16,  it  is  enacted — "  That  if  any  person  shall  unlaw- 
fully  and  maliciously  kill,  maim,  or  wound  any  cattle,  eyery  such  offender  shall  be  guilty 
uf  felony,  and  being  conyicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  U>  be 
imprisoned  for  any  term  not  exceeding  four  years ;  and,  if  a  male,  to  be  once,  twice,  or 
thrice  publicly  or  priyately  whipped  (if  the  Court  shall  so  think  fit),  in  addition  to  such 
imprisonment"  See  also  the  case  of  Rex  v.  Hughes,  ante.  Vol.  2,  p.  420.  The  stat  4 
Geo.  4,  c.  54,  is  repealed  by  the  stat.  7^8  Geo.  4,  c.  27,  except  so  far  as  relates  to 
threatening  letters,  and  to  the  rescue  of  offenders. 


SHREWSBURY  ASSIZES. 

(aw  Side.) 

BEFORB  BfK.  JUSTICE  TAUNTON. 

JONES  V.  CLIFF. 

A.  dellTered  to  B.  a  pawnbroker's  duplicate,  for  B.  to  take  some  goods  of  A.'s  out  of  pledge. 
B.  did  so ;  but,  on  A.  sending  to  B.  for  the  goods,  B.  said  he  had  not  got  them,  and 
refused  to  tell  who  had : — ^Held,  that  if,  aft^  this,  troTer  was  brought  against  B.,  he 
could  not  insist  on  a  lien  on  the  goods  for  the  money  he  had  adranc^  to  get  them  oat 
of  pledge. 

Trover  for  a  wmteb  and  other  articles.    Plea — General  issue. 

It  appeared  that  the  plaintiff  had  pawned  these  articles  *with  a  person  r^fj^i 
named  Drake,  a  pawnbroker,  at  Manchester,  in  the  month  of  September,  ■- 
1828,  and  that,  in  Jnly,  1829,  he  delivered  the  daplicate  to  the  defendant  to 
take  them  out  of  pledge,  which  the  defendant  accordingly  did  on  paying  the 
pawnbroker  11/.  17f.  for  principal  and  interest. 

It  further  appeared,  that,  on  the  9th  of  Noyember,  1832,  the  plaintiff  sent  a 
person  named  Wycherly  to  the  defendant  to  demand  the  articles.  This  witness 
said,  <<  I  demanded  the  articles  from  the  defendant,  who  said  that  he  had  not 
got  them,  and  that  he  would  not  tell  me  where  they  were.  I  said,  of  coarse 
Mr.  Jones  would  allow  him,  m  accouni,  any  sum  he  might  have  paid  to  redeem 
the  goods. 

JuBticey  for  the  defendant.  I  submit  that  the  plaintiff  must  be  nonsuited. 
The  defendant  was  entitled  to  hold  the  goods  till  he  was  repaid  the  sum  that  he 
had  adyanoed  to  redeem  them.  The  phdntiff's  witness  sm  that  the  plaintiff 
would  allow  the  sum  in  account.  That  is  not  sufficient.  The  amount  ought  to 
have  been  tendered. 

LufUaWf  Seijt.,  for  the  plaintiff.  No  tender  was  necessary  in  this  case.  The 
defendant  does  not  put  it  on  the  ground  of  lien,  and  refuse  to  deliver  the  goods 
upon  that  ground ;  out  he  says  that  he  has  put  it  out  of  his  own  power  to  deli- 
ver them  up,  and  refuses  to  tell  where  they  are.(a) 

Juiiiee,  The  plaintiff  was  in  no  condition  to  ask  the  return  of  the  goods  till 
he  made  a  tender  of  the  m<mey;  and  it  ther^ore  signified  nothing  where  the 
goods  were. 

(a)  See  the  case  of  Ayllng  v.  Williams,  anU,  p.  399. 
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*5621       ^^'  ^^^^^  Taunton.    I  certainly  ahall  not  nonsnit.    *Mr.  Justice, 
•^  if  you  have  any  eyidence  to  offer,  I  will  hear  it. 

Justice,  for  the  defendant,  opened  that  the  pawnbroker's  duplicate  was  put 
into  the  defendant's  hands,  that  he  might  repay  himself  a  balance  that  the 
plaintiff  owed  him;  and,  to  substantiate  this  defence,  a  letter  from  the  plaintiff 
to  the  defendant  was  put  in. 

Mr.  Justice  Taunton  left  it  to  the  jury  to  say  whether  there  was  any  agree- 
ment between  the  parties  to  the  effect  suggested  on  the  part  of  the  defendant. 

Verdict  for  the  plaintiff. 

Ludlow,  Serjt.,  and  Whateley,  for  the  plaintiff. 

Justice,  for  the  defendant. 

[Attorneys— J^  BurrUf  and  Burgas,'] 


COURT  OF  EXCHEQUER. 

(/n  Bank,) 

BEFOBB  LOBD  LYNDHURSl^,  C.   B.,   BfR.   BARON  BATLET,  AND  MR.   BARON 

VAUGHAN. 

April  18.  Justice  moved  for  a  rule  to  shew  cause  why  there  should  not  be 
a  new  trial,  on  the  ground  that  the  defendant  had  a  right  to  hold  the  goods,  as 
there  had  been  no  tender  of  the  money  advanced ;  and  also  on  the  ground  that 
the  verdict  was  against  evidence. 

Lord  Lyndhurst,  C.  B.  As  the  defendant  said  that  he  had  given  over  the 
possession  of  the  goods,  and  would  not  tell  to  whom,  he  could  not  insist  on  a 
*o631  ^*^^™^  texider.  A  party  can  only  be  obliged  to  make  a  tender  '''when,  by 
J   tendering,  he  would  get  possession  of  the  goods. 

Baylet,  B.,  and  Yauqhan,  B.,  concurred.  Rule  refused. 


DOE  on  the  demise  of  ALLEN  v,  BLAKEWAY. 

A.  was  tenant  for  life,  with  a  power  of  appointment  bj  will,  attested  by  three  credible 
witnesses.  By  will,  attested  by  three  witnesses,  he  appointed  the  lands  to  B.  for  life, 
and  after  her  death  to  C.  in  fee.  B.  was  one  of  the  witnesses  to  the  will,  and  the  ap- 
pointment to  her  was  therefore  Toid.  On  the  death  of  the  testator,  the  husband  of  B. 
entered,  and  held  the  land  till  his  death,  which  was  three  years  after  the  death  of  B. : 
— ^Ileld,  that  the  statute  of  limitations  did  not  begin  to  run  against  C.  till  the  death 
of  B. 

Ejectment.  The  lessor  of  the  plaintiff  claimed  as  the  heir  at  law  of  Wil- 
liam Allen,  deceased.  It  appeared  that  Richard  Park,  who  was  tenant  for  life 
of  the  premises  in  Question,  with  a  general  power  of  appointment  by  will  at- 
tested by  three  credible  witnesses,  by  his  will  attested  by  three  witnesses  devised 
to  Martha  Allen  for  her  life,  and  after  her  death  to  William  Allen  in  fee.  Mar- 
tha Allen  was  one  of  the  attesting  witnesses  to  the  will.  On  the  death  of  the 
testator,  in  1805,  the  husband  of  Martha  Allen  entered  and  retained  possession 
of  the  premises  till  his  death  in  the  year  1831.  Martha  Allen  died  in  the  year 
1828,  and  William  Allen  in  the  year  1832,  he  having  attained  his  full  age  of 
21  years  in  the  year  1815.  The  present  ejectment  was  commenced  in  Hilary 
Term,  1833. 

Maule,  for  the  defendant,  submitted  that,  as  the  devise  to  Martha  Allen  was 
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Void  by  the  stai.  25  Geo.  2,  o.  6,  s.  1,  (a)  Uie  title  of  William  *AIlen  r^-g, 
accrued  immediately  on  the  death  of  the  testator;  and  that,  as  ten  years  ^ 
had  elapsed  since  he  came  of  age,  and  before  the  present  ejectment  was  bronght; 
his  entry  was  barred  by  the  statute  of  limitations,  21  Jac.  1,  c.  16. 

Mr.  Justice  Taunton.  I  ajn  of  opinion  that  the  right  of  William  Allen 
must  be  taken  for  this  purpose  not  to  have  accrued  till  the  death  of  Martha  Al- 
len, notwithstanding  the  life  estate  was  bad.  William  Allen's  estate  is,  by  the 
terms  of  the  will,  to  commence  after  the  death  Martha  Allen.  It  is  analogous 
to  the  case  of  a  remainder-man,  where  there  has  been  a  forfeiture  of  the  life 
estate ;  he  is  not  bound  to  insist  on  the  forfeiture,  but  he  may  wait  the  regular 
expiration  of  the  particular  estate;  and  the  statute  of  limitations  does  not 
begin  to  run  till  that  time.    The  lessor  of  the  plaintiff  is  entitled  to  recoTcr. 

Verdict  for  the  plaintiff. 

Tal/ourd,  Seijt.,  and  R.  V.  Richards^  for  the  lessor  of  the  plaintiff. 

Maule  and  Whatdeyy  for  the  defendant. 

[Attorneys— JGTov,  aad  W^Atfm.'i 


*REX  ».  WILLIAM  HANDLEY  and  JOHN  HANDLEY.    [*565 
March  28. 

A.  WEB  indicted  for  shooting  at  B.,  a  gamc>keeper.  There  being  another  indictment 
against  A.  for  night  poaching: — Held,  that  although  both  indictments  related  to  the 
same  transaction,  yet  the  offences  were  quite  distinct  from  each  other ;  and  that  the 
prosecutor,  therefore,  ought  not  to  be  pat  to  his  election  to  go  upon  one  Indictment  sod 
abandon  the  other. 

Thx  prisoners  were  indicted  under  the  stat.  9  Geo.  4,  c.  31,  ss.  11  A;  12,  for 
shooting  at  John  Bannock,  the  game-keeper  of  Mr.  Ejston.  They  were  also 
indicted,  under  the  stat.  9  Geo.  4,  c.  69,  s.  9,  for  night  poaching  on  the  land 
of  Mr.  Ejston. 

Godwny  for  the  prisoners,  submitted  that,  as  the  two  indictments  were  id 
reality  founded  on  the  same  identical  transaction,  the  prosecutor  ought  to  be  put 
to  elect  which  he  would  proceed  upon,  and  abandon  the  other. 

Mr.  Justice  J.  Parke.  These  are  quite  distinct  offences,  and  the  one  cannot 
by  possibility  merge  in  the  other.  I  think,  therefore,  that  the  prosecutor  ie  uot 
bound  to  abandon  either. 

The  indictment  for  the  shooting  was  tried,  and  the  prisoner  William  Handlej 
was  convicted,  and  the  prisoner  John  Handley  acquitted.  (6) 

Bather  and  Corhett,  for  the  prosecution. 

GocUon,  for  the  prisoners. 

[Attorneys — Duke  ^  Salt^  and  AtterUy.'] 

(a)  Bj  which  it  is  enacted,  *'  That  if  any  person  shall  attest  the  execution  of  anj  will 
or  codicil  which  shall  be  made  after  the  24th  day  of  June,  in  the  year  of  our  Lord  1752,  to 
whom  any  beneficial  devise,  legacy,  estate,  interest,  gift,  or  appointment  of  or  affccUog 
any  real  or  personal  estate,  other  than  and  except  charges  on  lands,  tenements,  or  here- 
ili  laments  for  payment  of  any  debt  or  debts,  shall  be  thereby  giren  or  made,  such  derise, 
legacy,  estate,  interest,  gift,  or  appointment,  shall,  so  far  only  as  concerns  such  person 
attesting  the  execution  of  such  will  or  codicil,  or  any  person  claiming  under  him,  be  ut- 
terly null  and  void ;  and  such  person  shall  be  admitted  as  a  witness  to  the  execution  of 
such  will  or  codicil,  within  the  intent  of  the  said  act,  notwithstanding  such  deyise,  l^^a^f 
estate,  interest,  gift,  or  appointment  mentioned  in  such  will  or  codicil.'* 

(b)  The  prisoner  John  Handley  was  discharged  without  being  tried  on  the  indictment 
for  night  poaching;  the  learned  Judge  obserring,  that,  by  the  couTiction  of  the  other 
prisoner,  the  ends  of  jtutice  would  be  attained. 
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HEREFORD  ASSIZES. 

BEFORE  MB.  JUSTICE  J.  PABKE. 


♦WILLIAMS  V.  CARWADINE.    March  22. 

A.  published  a  handbill,  offering  a  reward  to  any  person  who  would  give  such  informa- 
tion as  would  lead  to  the  discovery  of  the  murderers  of  B.  C,  knowing  of  this  hand- 
bill, gave  the  information : — Held,  that  C.  was  entitled  to  the  reward,  although  it  was 
found  by  the  jury  that  G.  did  not  give  the  information  in  consequence  of  the  offered 
reward  but  from  other  motives. 

Held,  also,  that  the  first  person  who  gives  the  information  is  entitled  to  the  reward,  and 
the  motive  of  such  person  in  giving  the  Information  is  not  material. 

If  two  persons  go  together  to  give  the  information,  they  must  bring  a  joint  action  for  the 
reward. 

Assumpsit.  The  first  count  of  the  deolaration  stated  in  substance,  that  the 
defendant  had  caused  to  be  published  a  placard  or  advertisement^  reciting,  that 
Walter  Carwardine  had  been  robbed,  and  that  there  was  g;reat  reason  to  suppose 
that  he  had  been  murdered  ;  and  that  by  this  placard  the  defendant  did  ''pro- 
mise and  undertake,  that  whosoever  would  give  such  information  as  might  lead 
to  a  discovery  of  the  murder  of  the  said  Walter  Carwardine,  should,  on  convic- 
tion, receive  a  reward  of  20/. ;  and  that  any  person  concerned  therein,  or  privy 
thereto,  except  the  person  who  actually  committed  the  offence,  should  be  entitled 
to  such  reward,  and  every  exertion  used  to  procure  a  pardon ;  and  that,  by  the 
said  placard  or  advertisement,  the  defendant  *^  directed  that  the  said  information 
should  be  given,  and  application  for  the  above  reward  be  made  to  him,  or  Mr. 
Watkins,  solicitor,  Hereford."  The  plaintiff  then  averred,  that  she,  "  confiding 
in  the  said  promise  of  the  said  defendant,''  and  not  being  the  party  who  actually 
committed  the  offence,  <Mid  give  to  the  said  defendant  such  information  as  led 
to  the  discovery  of  the  murder  of  the  said  Walter  Carwardine ;"  and  that,  after- 
wards, at  the  Hereford  Assizes,  held  on  the  20th  day  of  March,  1832,  Joseph 
Pugh,  John  Matthews,  and  William  Williams,  who  were  guilty  of  the  said  of- 
fence, to  wit,  the  murder  of  the  said  Walter  Carwardine,  were  in  due  manner 
convicted  of  the  said  murder,  "  in  consequence  of  such  information  so  given  by 
the  said  plaintiff  as  aforesaid.''  This  count  went  on  to  state,  that  of  all  this  the 
defendant  had  notice,  and  that  he  became  liable  to  pay  the  plaintiff  20/.,  which^ 
although  requested  by  the  plaintiff,  he  had  not  paid  her. 
*^&71  *The  second  count  was  similar,  except  that  it  omitted  to  state  to  whom 
-^  information  was  to  be  given ;  and  did  not  aver  that  the  information  was 
given  by  the  plaintiff  to  the  defendant ;  nor  that  Pugh,  Matthews^  and  Wil- 
liams, were  guilty  of  the  murder ;  nor  that  they  were  convicted  in  consequence 
of  the  information  given  by  the  plaintiff.  The  ihird  count  was  similar  to  the 
first,  except  that  it  omitted  the  clause  respecting  the  procuring  of  a  pardon  for 
an  accomplice,  and  that  it  did  not  aver  that  the  plaintiff  was  not  the  person  who 
committed  the  offence;  and  that  it  did  not  state  that  J.  P.,  J.  M.,  and  W.  W. 
were  convicted  in  consequence  of  the  information  given  by  the  plaintiff.  Thf 
fourth  count  was  similar  to  the  second,  omitting  that  part  which  related  to  th* 
procuring  a  pardon  for  an  accomplice,  and  the  averment  that  the  plaintiff  had 
not  committed  the  offence. 

The/^  count  stated,  that  before  the  making  of  the  promises  in  that  and  the 
two  next  counts  mentioned,  the  body  of  Walter  Carwardine  had  been  found  in 
the  river  Wye,  with  marks  of  violence  on  his  person,  so  as  to  give  reason  to 
believe  that  he  had  been  murdered ;  and  that,  for  the  better  apprehending  and 
bringing  to  justice  the  person  or  persons  concerned  in  the  murder,  the  Sefen- 
dant  ^'promised  that  whoever,  except  the  party  who  actually  committed  the 
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offence,  would  give  such  information  as  would  lead  to  a  disooTery  of  the  mur- 
der of  the  said  Walter  Carwardine,  should,  on  conviction,  receive  a  reward  of 
20/.  The  plaintiff  then  averred,  that  she,  not  being  the  party  who  actually 
committed  the  offence,  '<  did  give  sach  information  as  led  to  the  diseovery  of  the 
murder  of  the  said  Walter  Carwardine ;"  and  that,  at  the  Hereford  Asaiies,  oa 
the  20th  March,  1832,  J.  P.,  J.  M.,  and  W.  W.,  were  convicted  of  the  murder; 
of  all  which  the  defendant  had  notice,  whereby  he  became  liable  to  pay  the 
plaintiff  20/.,  but  had  refused  to  do  so. 

The  sixth  count  was  similar,  omitting  the  exception  of  the  person  who  ^^ 
actually  committed  the  offence,  and  the  ^averment,  that  the  plaintiff  had  ^ 
not  committed  it.  The  seventh  count  stated,  that,  in  consideration  that  the 
plaintiff  had  given  such  information  as  had  led  to  a  discovery  of  the  murder, 
the  defendant  promised,  that,  <<  on  conviction  he  would  pay  her  the  snm  of  20//' 
It  then  stated  the  conviction  of  J.  P.,  J.  M.,  and  W.  W.,  as  in  the  former 
counts.  The  eighth  count  was  for  work  and  labour,  money  pud,  money  had 
and  received,  and  on  an  account  stated.     Plea — General  issue. 

On  the  part  of  the  plaintiff  it  appeared,  that  the  brother  of  the  defendant  had 
been  murdered  at  Hereford  on  the  24th  of  March,  1831,  and  that  bis  body  was 
found  in  the  river  Wye,  on  the  12th  of  April;  and  that,  on  the  25Ui  of  Afril, 
the  defendant  oaused  the  following  handbill  to  be  published  : — 

«  Ten  pounds  reward  and  twenty  pounds  reward.  Whereas  Walter  Carwar- 
dine, late  of  Broxwood,  in  the  county  of  Hereford,  fanner,  was,  on  the  night  of 
the  24th  of  March  last,  or  early  on  the  following  morning,  robbed  of  a  5/.  King- 
ton and  Radnorshire  bank  note,  at  a  house  of  ill  fame  in  Quaker's  Lane,  in  the 
city  of  Hereford ;  and  the  body  of  the  said  Walter  Carwardine  was  found  in  the 
river  Wye  on  the  12th  day  of  April  instant,  with  marks  of  violence  on  his  per- 
son, and  there  is  great  reason  to  believe  that  he  was  murdered.  And^  whereas 
Sarah  Coley,  late  of  the  city  of  Worcester,  single  woman,  is  charged  on  oath 
with  having  committed  such  robbery,  and  being  privy  or  concerned  in  such 
murder,  whoever  will  apprehend  the  said  Sarah  Coley,  and  lodge  her  in  anj  of 
his  Majesty's  gaols,  shall  receive  a  reward  of  10/. ;  and  whoever  will  give  such 
information  as  may  lead  to  a  discovery  of  the  murder  of  the  said  Walter  Car- 
wardine, shall,  on  conviction,  receive  a  reward  of  20/.  -,  and  any  person  con- 
cerned therein,  or  privy  thereto,  (except  the  party  who  actually  committed  tfai- 
offence,)  shall  be  entitled  to  such  reward,  and  eveiy  exertion  used  to  procure  a 
"^pardon.  [Here  followed  a  description  of  Sarah  Coley.]  Information  prc^j 
to  be  given,  and  implication  for  the  above  reward  to  be  made,  to  Mr.  ■- 
William  Carwardine,  Holmer,  near  Hereford,  or  to  Mr.  Watkyns,  solicitor, 
Hereford. 

«  Hereford,  April  25, 1831." 

It  further  appeared,  that,  at  the  Hereford  Summer  Assises  of  1831,  two  per- 
sons, named  Pugh  and  Connop,  were  tried  for  the  murder,  and  acquitted,  the 
plaintiff  having  been  examined  as  a  witness  against  them ;  and  that,  shortly 
after  that  time,  the  plaintiff  having  been  dreadfiuly  beaten  by  William  W^illiams, 
and  thinking  herself  not  likely  to  recover  from  the  violence  she  received,  she 
made  a  disclosure  to  Mr.  Howells,  the  swordbearer  of  the  city  of  Hereford,  in 
consequence  of  which,  she,  on  the  23rd  of  August,  made  the  following  deposi- 
tion before  Milton,  a  magistrate — ''The  voluntary  statement  of  Mary  Anne 
Williams,  made  this  23rd  day  of  August,  1831,  before  me,  one  of  his  Majesty's 
justices  of  the  peace  in  and  for  the  said  city,  who,  on  her  oath  saith,  that,  in 
consci|uence  of  her  miserable  and  unhappy  situation,  and  believing  that  she  has 
not  long  to  live,  she  makes  this  voluntuy  statement  to  ease  her  conscience,  and 
in  hopes  of  forgiveness  hereafter.  That,  on  Thursday  night  in  the  assise  week, 
in  the  month  of  March  last,  between  the  hours  of  eleven  and  twelve  o'clock,  I 
went  into  Joseph  Pugh's  house,  in  Quaker's  Lane,  and  there  saw  Susan  Connop 
Barah  Coley,  Susan  Keignart,  Mr.  Webb,  the  butcher,  and  Walter  Carirardine 
After  drinking  with  them,  I  left  the  house  with  Mr.  Webb.     I  walked  as  fiu-  as 
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the  King's  Head  Inn,  in  Broad  Street ;  I  returned  by  the  way  of  Eign  Street 
to  the  end  of  Quaker's  Lane,  by  Eign  Gate  Turnpike.  I  went  along  the  lane 
as  far  as  the  gate  of  Mr.  Thomas  the  coachmaker's  meadow  opposite  to  the 
Cross  Lane,  where  I  heard  a  noise.  I  there  saw  Joseph  Push,  William  Wil- 
liams, a  man  of  the  name  of  Matthews,  and  Sarah  Coley.  I  heard  Mr.  Car- 
*5701  ^'^^^^^'^  yoioe  very  plain.  *He  said,  '  For  Grod's  sake  do  not  murder 
•>  me.'  I  heard  Coley  say,  <  I  have  sot  his  blunt,  and  if  you  will  keep 
secret  Til  treat.'  Williams  said,  '  We  will  soon  put  him  out  of  the  way.'  I 
then  heard  a  dreadful  blow,  and  Mr.  Carwardine  fell  on  the  ground  on  his  back. 
I  distinctly  heard  two  long  deep  groans,  as  if  he  was  dying.  I  did  not  hear 
him  speak.  After  a  moment  Williams  saw  me,  he  ran  to  me,  and  forced  me 
into  the  turnpike  road,  near  Eign  Grate ;  Williams  ran  back  along  the  kne  to 
the  Cross  Lane ;  I  went  along  the  turnpike  road  to  the  Red  Lion  Inn,  turned 
up  Townditch  Lane  into  the  Cross  Lane,  but  no  one  was  there.  I  went  into 
Quaker's  Lane,  by  the  end  of  the  bam,  and  listened.  I  heard  Pugh,  Williams, 
Matthews,  and  Coley,  about  Mr.  Thomas's  house,  the  carpenter,  three  parts 
down  the  lane,  towards  the  tan  yard,  I  distinctly  heard  Pugh  curse  his  eyes, 
and  say, '  Go  on.'  Coley  said,  'Don't  talk  so  loud;  don't  ^  in  a  hurry.'  I 
was  very  much  frightened^  and  I  got  into  the  house,  and  went  to  bed. 

'^  (Signed)  Mary  Anne  Williams. 

"  Sworn  before  me, 
William  Milton." 

The  record  of  the  conviction  of  William  Williams,  Joseph  Pugh,  and  John 
Matthews,  was  put  in;  and  it  was  admitted  that  there  had  been  a  demand  of 
the  reward  on  the  behalf  of  the  plaintiff. 

Ourwoodf  for  the  defendant.  It  is  clear,  that  any  person,  who,  in  conse- 
quence of  this  handbill,  fairly  gave  evidence  that  led  to  the  discovery  of  the 
murderers,  would  be  entitled  to  the  reward ;  but,  in  this  case,  it  is  manifest  that 
the  disclosure  was  made  from  other  motives.  Shortly  after  the  finding  of  the 
body  of  the  deceased  there  was  an  inquest,  and  after  that  Pugh  and  Connop 
were  tried ;  and,  previous  to  that  trial,  the  plaintiff  made  a  deposition,  which 
was  totally  unlike  what  she  had  stated  in  her  second  deposition,  which  has  been 
*5711  ^^'  -^^^  ^^^  ^^  ^"^'  ^^^  *^^^  severely  beaten  by  Willams,  and, 
^  being  apprehensive  of  death,  she  made  a  disclosure.  Does  she  do  this 
in  consequence  of  the  handbill  ?  No.  From  other  and  quite  different  motives. 
The  handbill  is  published  in  April,  and  she  makes  the  disclosure  in  August.  If 
it  was  not  the  handbill,  but  other  circumstances,  which  operated  on  her  mind, 
there  is  no  contract  between  these  parties :  indeed,  her  second  deposition  was  of 
so  little  value  that  the  magistrate  would  not  act  upon  it,  not  only  on  account  of 
her  previous  character,  but  on  account  of  her  having  before  made  a  different 
statement.  The  declaration  states,  that  she,  confiding  in  the  promise  contained 
in  the  handbill,  made  a  disclosure.  This  is,  I  submit,  a  case  of  what  in  the 
civil  law  is  called  policitatianj  that  is,  an  offer  by  one  party  not  accepted  by  the 
other. 

Mr.  Justice  J.  Parke.  Have  you  any  authority  for  your  position  as  to  the 
motive  ?  The  terms  of  the  handbill  are,  that ''  Whoever  will  give  such  informa- 
tion as  may  lead  to  a  discovery,"  is,  on  conviction,  to  receive  the  reward.  If 
this  information  had  not  been  given,  these  men  would  not  have  been  convicted. 

The  first  deposition  made  by  the  plaintiff,  on  the  19th  of  April,  1831,  was 
put  in :  it  was  as  follows — '<  Mary  Anne  Williams  states,  that,  on  Thursday 
night  in  the  assize  week,  between  half-past  ten  and  eleven  o'clock,  she  went  into 
Joseph  Pugh's  house  in  Quaker's  Lane;  when  she  went  in  she  saw  Susan 
Connop,  a  tall  girl,  a  little  girl,  a  lusty  man  sitting  in  a  great  chair,  and  Mr. 
Webb,  the  butcher.  They  were  drinking  spirits;  witness  staid  there  half  an 
hour,  and  left  there  the  persons  whom  she  has  described.  She  went  into  the 
town ;  as  she  c^me  back  she  saw  the  same  man  that  she  has  described  as  the 
lusty  man  standing  at  the  comer  of  Mr.  Thomas  the  coachmaker's  building. 
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A  gentleman  went  by,  and  spoke  to  this  man,  and  said,  ^  Why,  Mr.  Carwaidine, 
what  brings  yon  there  T  "^He  said,  in  answer,  'Why,  how  the  devil  ^  r*5-o 
you  know  my  name  V  The  gentleman  answered,  '  Oh,  I  know  yon  rezy  ■-  '^ 
well/  This  was  very  near  twelve  o'clock;  witness  does  not  think  it  hiid  stniek 
twelve." 

Mr.  HoweUs,  in  answer  to  a  question  put  by  the  learned  Jndge,  sud,  that 
the  second  deposition  of  the  plaintiff  was  the  material  information  that  led  to 
the  discovery  of  the  marders;  but  he  also  stated  that  the  plaintiff  did  not  attend 
the  inquest;  and  that  the  magistrate  declined  granting  any  warrant  upon  her 
statement,  unless  some  other  person  was  brought  to  confirm  it;  and  that  a 
person,  named  Elizabeth  Powell,  was  sent  for,  and  she  confirmed  the  statement 
in  many  respects. 

Lu<Uow,  Serjt.,  amicus  curtce.  In  a  case  tried  before  Lord  Cheif  Justice 
Oibbs,  at  Bristol^  which  was  an  action  for  a  reward,  his  Lordship  laid  down, 
that,  either  the  person  cUuming  the  reward  must  shew  a  title  to  it  in  himself 
alone,  or  all  who  are  concerned  in  making  the  disclosure  must  join  in  bringing 
the  action. 

Tai/ourdy  Seijt.,  for  the  plaintiff.  My  client  gives  the  information,  and  a 
conviction  follows.  If  the  case  went  to  the  full  extent  of  the  doctrine  stated  by 
Mr.  Serjt.  Ludlow y  no  one  could  recover  unless  he  or  she  were  the  only  witness 
examined.  I  submit  that  the  plaintiff  was  the  sole  moving  cause ;  and  that  the 
person  who  gives  the  first  information,  is  the  one  that  leads  to  a  discovery. 

3f  r.  Justice  J.  Pabkb.  The  person  who  makes  the  first  disclosure  is  cer- 
tainly the  person  who  leads  to  a  discovery;  for,  if  she  had  said  nothing,  no 
discovery  would  have  been  made. 

Tal/ourd,  Serjt.  If  the  plaintiff  had  herself  known  nothing,  but  had  said 
A.  B.  knows  all  about  it,  and  that  had  lead  to  a  discovery,  it  would  have  been 
sufficient. 

*Mr.  Justice  J.  Pabkb.     There  is  only  one  reward  to  be  paid.    If  1^5-3 
two  persons  had  come  together  to  give  the  information,  the  action  must  ^     ' 
have  been  joint;  but,  as  the  plaintiff  alone  gave  the  first  information^  she  al(me 
is  entitled  to  the  reward. 

Cwrwood,  There  is  then  the  question  of  motive.  In  the  declaration  it  is 
averred,  that  the  plaintiff,  ''confiding"  in  the  promise,  gave  certain  information, 
which  is  alleging  that  as  the  motive. 

Tcdfourd,  Serjt.  That  is  mere  form  of  pleading,  the  same  as  the  words 
"  fraudulently  contriving  and  intending." 

Mr.  Justice  J.  Parke.  If  the  plaintiff  comes  within  the  conditions  of  the 
handbill,  I  think  she  is  entitled  to  the  reward.  The  jury  will  probably  find 
that  the  20^.  was  not  the  motive.  We  may,  I  think,  assume  that  it  was  not 
The  motive  was  the  state  of  her  own  feelings.  My  opinion  is,  that  the  motive 
is  not  material ;  and  that,  if  she  comes  within  the  meaning  of  the  handbill,  that 
is  sufficient. 
^     Ourwood.     Will  your  Lordship  give  me  leave  to  move  to  enter  a  nonsuit? 

Mr.  Justice  J.  Pabkb.  Yes;  I  will  give  you  leave  to  move.  It  is  to  be 
taken  as  found  by  the  jury,  that  the  plaintiff  gave  the  information  which  led  to 
the  discovery  of  the  murderers;  but  that  she  did  not  give  that  information  for 
the  sake  of  the  20/.  reward,  nor  in  consequence  of  the  handbill,  but  from  stings 
of  conscience.  Verdict  for  the  plaintiff— Damages  20/. 

Tal/ourdj  Serjt.,  and  Godson,  for  the  plaintiff. 

Curwood  and  C.  Phillips,  for  the  defendant. 

[AttorneTS— J?ii//  and  Wathfns.] 
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*COUKT  OF  KING'S  BENCH. 

lln  Bank.] 

BBPORE  DENMAN)  C.  J.^  UTTLEDALE^  J.  PARKS;  AND  PATTESON,  JS. 

Curwood  moved  for  a  rule  to  show  cause  why  a  nonsuit  should  not  be  entered, 
on  the  i^und  that  the  plaintiff  was  not  a  meritorious  iitformer;  and  that  she 
sued  on  a  cottraet  which  had  in  effect  been  negatiyed  by  the  finding  of  the 
jnry. 

Benman,  C.  J.  Was  any  doubt  suggested  as  to  whether  the  plaintiff  knew 
of  the  handbill  at  the  time  of  her  making  the  disclosure  ? 

Curwood.  She  must  have  known  of  it^  as  it  was  placarded  all  oyer  Here- 
ford, the  place  at  which  she  lived. 

Mr.  Justice  J.  Parke.  I  take  this  to  have  been  a  contract  with  any  one 
who  did  the  thing. 

3ir.  Justice  Littledale.  If  the  person  knows  of  the  handbill  and  does 
the  thing,  that  is  quite  enough.  It  does  not  say,  whoever  will  come  forward  in 
consequence  of  this  handbill. 

Demman.  C.  J.  As  the  plaintiff  is  within  the  terms  of  the  handiU,  she  is 
entitled  to  the  reward. 

Mr.  Justice  Patteson.  The  plaintiff  being  within  the  terms,  her  motive  is 
not  material.  Rule  refused. 

In  th«  case  of  Fallick  v.  Barber,  1  M.  &  S.  108,  whei*e  an  adrertisement  x^spectingr  a 
stolen  child  promised  a  reward  to  the  person  who  would  gite  Information  where  the  ebild 
was,  80  that  it  might  be  restored  to  its  parents,  and  the  plaintiff  eommtinicaited  to  the 
*o*I5l  ^^^'^^^^  ^^^  suspicion  where  the  child  was,  in  order  to  put  the  matter  into  his 
•1  hands  for  his  benefit^  if  ha  chose  to  run  the  risky  and  the  child  was  afterwards  restored 
to  its  parents  by  the  exertions  of  the  defendant  acting  on  the  plaintiff's  commtinication : 
— Held,  that  the  plaintiff  could  not  recorer  from  the  defendant  to  whom  the  reward  had 

been  paid,  either  the  whole  or  any  portion  of  it.    In  the  case  of v.  Bmst,  3  Went. 

Plead.  30,  a  party  by  handbill  offered  that  "  whoever  would  apprehend  N.  K.,  or  give  such 
information  to  S.  W.  as  might  be  the  means  of  his  being  apprehended,  should  receiye  a 
reward  of  fifty  guineas."  The  plaintiff  gare  the  information  to  8.  W.,but  the  defendants 
refused  to  pay  the  reward  to  the  plaintiff,  because  they  had  paid  it  to  the  person  who 
had  apprehended  N.  K.,  and  they  relied  on  this  as  an  answer  to  the  plaintiff's  claim ;  but 
Lord  Eenyon  held,  that  the  plaintiff  was  entitled  to  recover,  and  that  both  the  plaintiff 
and  the  person  who  apprehended  N.  K.  were  entitled  to  a  reward  of  fifty  guineas. 


DOE  on  the  demise  of  STANSBURT  1^.  ARKWEIGHT,    Mtifvh22.    ^ 

A  person's  being  assessed  to  the  land-tax  for  certain  lands,  is  not  evidence  of  his  seisin 
of  those  lands. 

If  a  person  is  seen  felling  timber  in  a  wood,  it  is  prima  facie  evidence  that  he  is  the 
owner  of  it ;  and  therefore,  any  thing  that  he  says  at  that  or  any  other  time  as  to  any 
one  else  being  the  owner  of  it,  is  evidence. 

A.  resided  in  Pennsylvania  before  the  declaration  of  American  independence,  and  he  had 
a  son  B.,  bom  there  also  before  that  period.  In  1783,  A.  came  to  England  to  get  com- 
pensation for  his  losses  as  an  American  loyalist.  In  1786,  he  returned  to  Pennsylvania, 
where  he  died.  B.  never  was  in  England.  SembU,  that  both  A.  and  B.  were  American 
subjects  ;  and  that  A.  became  so,  by  returning  to  Pennsylvania  in  1785 :  and  that  a 
claim  to  lands  could  only  (if  at  all),  be  made  through  them,  under  the  stat.  37  Qeo.  3, 
c.  97,  8.  24. 

What  A.  said  in  England,  as  to  why  he  came,  is  evidence. 

Ejectment  for  a  wood  and  certain  lands  at  Leominster. 


716     Doe  d.  Stansbuby  v.  Abkwbight.    0.  C.  1833.     [675 

The  lessor  of  the  plaintiff  claimed  as  tenant  in  tail^  under  the  will  of  Thomas 
Stansburjy  the  brother  of  his  great  grandfather. 

It  appeared  that  the  plaintiff's  grandfather,  Joseph  Stansborj,  in  the  year 
17G8,  went  to  reside  in  Pennsylvania,  which  was  then  a  Britiili  colony,  and 
that  he  there  continued  till  the  year  1773,  when  he  came  to  this  country ;  but 
that  he  returned  to  Pennsylvania  in  the  following  year.  It  further  appored) 
that  he  came  agun  to  England,  in  1783,  to  claim  a  compensation  from  the 
British  Grovemment  for  losses  as  an  American  loyalist. 

Mauhj  for  the  defendant,  objected  that  what  Joseph  ^Stansbuir  had  r%^^^ 
told  the  witness  as  to  the  reason  of  his  coming  to  En^and,  was  not  eyidenoe.   ^    ^ 

Mr.  Justice  J.  Pabkx.  He  comes  to  England,  and  says  why  he  does  so.  I 
cannot  exclude  that.  It  is  evidence  in  the  same  way,  that,  in  proving  an  act  of 
bankruptcy,  we  hear  what  a  person  says  to  exphdn  his  acts. 

It  appeared,  that,  in  the  year  1785,  Joseph  Stansbuiy  again  returned  to  Ame- 
rica, and  there  remained  to  the  time  of  his  death.  The  fiither  of  the  plaintiff 
was  bom  in  Pennsylvania,  in  the  year  1772,  and  resided  there  to  the  time  of 
his  death. 

Tal/ourdf  Sent,  for  the  lessor  of  the  plaintiff,  submitted,  that  the  father  and 
grand&ther  of  ^e  lessors  of  the  plaintiff,  or  at  least  the  latter,  were  to  be  con- 
sidered as  British  subjects;  and  he  cited  the  cases  of  Auchmuty  r.  Mulcas- 
ter,(a)  Doe  d.  Thomas  v.  Acklan,^6)  and  Sutton  v.  Sutton,(c)  and  he  further 
argued,  that,  if  that  were  not  so,  tne  lessor  of  the  plaintiff  would  be  entitled  to 
recover  under  the  provisions  of  the  statute  37  Geo.  8,  c.  97,  as.  24,  26.(d) 

(a)  8  D.  &  R.  693.  In  that  case  it  was  held,  that  the  children  of  an  American  loyalist, 
who  continued  his  allegiance  to  the  crown  of  Great  Britain  after  the  colonies  were 
separated  from  the  mother  country,  and  settled  in  America,  were  entitled  to  take  land; 
bj  descent  in  England  within  the  operation  of  the  stat.  4  Geo.  2,  c.  21|  as  natoral  bom 
subjects  of  the  crown  of  Great  Britain. 

(6)  4  D.  k  R.  394.  In  that  case  it  was  held,  that  a  person  bom  in  the  United  States  of 
America  since  the  treaty  of  1783,  bj  which  those  states  were  acknowledged  bj  this  countiy 
to  be  free,  sovereign  and  independent,  is  an  alien,  and  cannot  take  lands  bj  descent  in 
England. 

(e)  I  Rubs,  k  Mylne,  663.  In  that  case  it  was  held,  that,  under  the  treaty  of  1794. 
between  Great  Britain  and  America,  and  the  stat  37  Geo.  3,  c.  97,  American  citizeas  who 
held  lands  in  Great  Britain  on  the  26th  of  October,  1795,  and  their  heirs  and  assigns,  are 
at  aU  times  to  be  considered,  so  far  as  regards  those  lands,  not  as  aliens,  bat  as  native 
subjects  of  Great  Britain. 

(</)  By  8.  24,  after  reciting  that  whereas  by  the  9th  article  of  the  treaty  between  Great 
Britain  and  the  United  States  of  America,  Mt  was  agreed  that  British  subjects  who  then 
held  lands  in  the  territories  of  the  United  States,  and  American  citizens,  who  then  held 
lands  in  the  dominions  of  his  Majesty,  should  continue  to  hold  them  according  to  the  na- 
ture and  tenure  of  their  respective  states  and  titles  therein,  and  might  grant,  sell,  or  de- 
vise the  same  to  whom  they  should  please,  in  like  manner  as  if  they  were  natives,  and 
that  neither  they  nor  their  heirs  or  assigns  should,  so  far  as  might  respect  the  said  land* 
and  the  legal  remedies  incident  thereto,  be  regarded  as  aliens ;'  it  is  enacted,  "  that  all 
lands,  tenements,  and  hereditaments,  in  the  kingdom  of  Great  Britain,  or  the  territories 
and  dependencies  thereto  belonging,  which,  on  the  said  twenty-eighth  day  of  October, 
one  thousand  seven  hundred  and  ninety-fiye  (being  the  day  of  the  exchange  of  the  r»ti6- 
cation  of  the  said  treaty  between  his  Majesty  and  the  said  United  SUtcs,)  were  held  hj 
American  citizens,  shall  be  held  and  eigoyed,  granted,  sold,  and  devised,  according  to  the 
stipulations  and  agreements  contained  in  the  said  article :  any  law,  custom,  or  usage  to 
the  contrary  notwithsUnding/' 

By  sect.  25  it  is  prorided,  «  That  nothing  herein  contained  shall  extend,  or  be  constnied 
to  extend,  to  give  any  right,  title,  or  privUege  to  any  person,  not  being  a  naturel-bora 
suDject  Of  this  realm,  which  such  person  would  not  have  been  entiflcd  to  if  this  act  had 
not  been  made,  other  than  and  except  such  rights,  titles,  and  privileges  as  shall  be  neces- 
J^Ja^  f  ^^^  *°^  faithful  performance  of  the  stipulations  in  the  said  article  contained. 
«I*nI  i°?  the  true  intent  and  meaning  thereof,  or  to  give  to  any  person,  not  being  a 
or  nrit'in''™*  ^""^1^}^  ""^  *?**  "*'^^'"»  <>'  »  «^«n  o^^he  said  United  States,  any  right,  title, 
made."  ^^^^  P*"®°  ^^"^^  ^^^  *"*^e  ^^^  entiUed  if  this  act  had  not  been 
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^e  YYi       The  declaration  of  the  independence  of  the  United  States  of  ^America 
-I  was  in  the  year  1778,  and  the  treaty  between  the  United  States  and  this 
country  was  in  the  year  1783. 

*  The  lessor  of  the  plaintiff  had  been  naturalized  by  a  private  act  of  Parliament 
passed  in  the  year  1827,  and  by  this  he  was  empowered  by  express  words  to 
take  lands,  either  by  descent  or  porohase. 

To  prove  that  Thomas  Stansbury  was  seised  of  the  wood,  a  witness  was  called, 
who  stated  that  he  saw  a  man  named  Brown,  who  was  since  dead,  felling  timber 
there. 

Bttsby,  for  the  lessor  of  the  plaintiff,  wished  to  ask  what  Brown  had  said  as 
to  who  was  the  owner  of  the  wood. 
*5781       *^(^^9  for  the  defendant,  objected. 

•^  Mr.  Justice  J.  Parke.  He  exercised  an  act  of  ownership,  and  he  is, 
therefore,  prima  facie  owner.  And  what  he  says  as  to  any  one  else  being  the 
owner,  is  a  declaration  to  out  down  his  own  title. 

Maule    He  was  a  mere  workman. 

Mr.  Justice  J.  Parke.  I  do  not  know  that  he  was  only  a  workman,  except 
from  what  he  may  have  said. 

R.  V.  Richards,    Your  Lordship  will  only  hear  what  he  said  at  the  time. 

Mr.  Jastice  J.  Parke.     Yes ;  what  he  said  at  any  time. 

The  question  was  put ;  but  it  did  not  appear  that  Brown  had  ever  stated 
whose  the  wood  was. 

To  prove  a  seisin  of  the  whole  of  the  property  in  Thomas  Stansbuiy,  the  du- 
plicate land-tax  assessments  were  produced  by  the  clerk  of  the  peace ;  and  by 
these  it  appeared  that  Thomas  Stansbnry  was  assessed  to  the  land-tax ;  and  that 
the  name  of  the  defendant  in  the  subsequent  land-tax  assessments  had  been  substi- 
tuted for  that  of  Thomas  Stansbury. 

Mr.  Justice  J.  Parke.  I  do  not  think  these  assessments  are  evidence  of 
seisin.  However,  I  will  leave  them  to  the  jnry  to  take  into  their  consi<^era- 
tion ;  and,  if  they  find  the  seisin,  which  I  expect  they  will,  I  shall  nonsuit  the 
plaintiff,  with  leave  to  move  to  enter  a  verdict,  if  the  Court  shall  think  there 
was  any  evidence  of  seisin  to  go  to  the  jury. 

The  jury  found  the  seisin,  and  the  plaintiff  was  nonsuited,  with  leave  to  move 

to  enter  a  verdict. 

*5791       *^'*  Justice  J.  Parke.    I  should  say  upon  this  evidence,  that  the 

^  lessor  of  the  pkintiff's  father  and  grandfather  were  American  subjects  j(a) 

and  that  the  latter  became  American  when  he  went  back  in  the  year  1785 ;  and 

then  the  case  would  turn  on  the  stat.  37  Geo.  3,  c.  97. 

Tal/aurdj  Serjt.,  and  Bmhy^  for  the  lessor  of  the  plaintiff. 

Matd^  and  i?.  F.  Richards,  for  the  defendant. 

[Attorneys — Dajf  ^  FowUr^  and  Auttin  j*  Co.] 


In  the  ensuing  term,  Talfourdj  Serjt.,  moved  to  set  aside  the  nonsuit  in  pur- 
suance of  the  leave  given;  but  the  Coart  of  King's  Bench  refused  a  rule,  beinj; 
of  opinion  that  the  duplicate  land-tax  assessments  were  not  evidence  of  the  sei- 
sin of  Thomas  Stansbury. 

(a)  ^j  the  Stat.  7  Ann.  c.  5,  4  Qeo.  2,  c.  21,  and  13  Qeo.  3,  c.  21,  all  children  bom  oat 
of  the  King's  ligeance,  whose  fathers  or  grandfathers  by  the  father's  side  were  natural 
bom  subjects,  are  to  be  deemed  natural  bom  subjects  themselves,  unless  their  said  an- 
cestors were  attainted  or  banished  beyond  sea  for  high  treason,  or  were  at  the  time  of 
the  births  of  such  children  in  the  service  of  a  prince  at  enmity  with  Qreat  Britain.  But 
the  grandchildren  of  such  ancestors  are  not  to  be  privileged  in  respect  of  the  alien's 
duty,  unless  they  be  within  the  .realm,  and  take  an  oath,  ic,  nor  are  they  enabled  to 
claim  any  estate  or  interest,  unless  the  claim  be  made  within  five  years  after  the  same 
shall  accrue. 
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REX  V.  The  Inhabitants  of  St.  WEONARD'S.    March  23. 

A  road  had  been  repaired  by  a  parish,  and  persons  on  horseback  had  nsed  it,  bat  there 
was  no  evidence  that  anj  carriage  had  ever  gone  along  the  whole  length  of  it : — Bdd. 
that  the  parish  could  not  be  convicted  of  non-repair  of  it  on  an  indictment  stating  it 
to  be  a  highway  for  carriages ;  and  that  there  shoald  have  been  a  connt  in  the  iadkt- 
ment  charging  it  to  be  a  way  for  hones. 

Indictment  for  the  non-repair  of  a  highway.  The  indictment  stated  it  to 
be  a  highway  for  horsesi  coaches,  carts,  and  other  carriages. 

*It  appeared  that  the  road  had  been  repaired  by  the  parish  of  St.  Weo-  pxoA 
nard'Sy  and  that  persons  on  horseback  had  frequently  passed  all  akmg  it ;  l- 
bnt  there  was  no  eyidence  that  any  carriage  had  ever  sone  along  the  whole 
length  of  it,  althouffh  there  was  evidence  tlwt  carts  bad  neen  seen  at  one  end 
of  it,  which  would  lead  them  also  to  a  farnn-hoose  which  was  near  to  that  end. 

Mr.  Justice  J.  Parks.  There  is  no  count  chax^iag  this  as  a  bridle  road. 
The  evidence  of  repair  would  shew  it  to  be  a  pari£  road,  but  that  might  be 
for  horses  only.  There  is  no  evidence  of  a  carriage  ever  having  gone  all  along 
it ;  and,  as  to  the  carts,  they  might  be  merely  going  to  the  &nn. 

LudloWf  Serjt.,  for  the  prosecution.  Does  not  your  Lordship  think,  that, 
upon  this  indictment,  the  defendants  may  be  convicted  if  it  was  a  road  for 
horses? 

Mr.  Justice  J.  Par^.  Not  without  a  count  charging  that  it  was  a  road  for 
horses.    The  defendants  must  be  acquitted.  Verdict — Not  guilty. 

Ludlow,  Serjt.,  and  Jtutice^  for  the  prosecution. 

K.  V.  Richardi  and  Burmester,  for  the  defendants. 

[Attorneys — Cooke,  and  CoUitu.} 


MONMOUTH  ASSIZES. 

BEFORE  BfR.  JUSTICE  TAUNTON. 

*PROTHEKOE  v.  MATHEWS.     Mardi  26.  [*581 

The  sexrant  of  the  owner  of  an  ancient  park  may  Justify  shooting  a  4og  that  is  ehasinf 
the  deer,  although  such  shooting  may  not  be  absolutely  necessary  for  the  preserratioo 
of  the  deer;  and  the  servant  may  justify  the  shooting,  although  the  dog  may  not  h»jt 
been  chasing  deer  at  the  moment  when  it  was  shot,  if  the  chasing  of  the  deer  and  the 
■hooting  the  dog,  were  all  one  and  the  same  transaction. 

Trespass,  for  shooting  a  dog.(a)  Pleaa — First,  general  issue.  The  second 
plea  stated  in  substance,  that  Sir  Charles  3Iorgan  was  possessed  of  an  ancient 
park,  and  that  the  dog  was  hunting  and  chasing  divers  deer  in  that  park,  and 
that  the  defendant,  as  the  servant  of  Sir  Charles  Morgan,  and  by  his  command, 
"  for  the  preservation  of  the  said  deer,  and  to  prevent  the  said  dog  from  continn- 
iog  to  hunt  and  chase  the  same  respectively,"  shot  the  dog.  The  third  plea 
stated  a  grant  of  park  and  free  warren  by  Kins  James  the  First  in  the  hau  in 
quo  that  there  were  deer  there  ]  and  that  the  dog  was  on  the  land,  hunting  and 

(a)  The  first  count  of  the  declaration  was  for  shooting  and  wounding  a  dog  called  a 
setter,  and  another  dog.  The  second  count  was  for  stabbing  a  pointer,  a  setter,  and 
another  dog.  The  third  for  killing  three  dogs.  The  fourth,  for  taking  and  seizing  three 
dogs,  and  conrerting  them  to  the  defendant's  use.  The  pleadings  were  therefore  all 
framed  as  if  there  had  been  more  than  one  dog  injured,  which  was  not  the  fact. 
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*5821  ^^^^S  them,  (a)    The  fourth  plea  wau  ^similar  to  the  second,  except 
^  that  it  stated  the  park  to  have  been  a  <' lawful  park/'  instead  of  an 

(b)  As  the  form  of  this  plea  may  be  useful  to  the  profession,  we  have  subjoined  it. 
'*  And  for  a  further  plea  as  to  the  said  supposed  trespasses  in  the  introductorj  part  of  the 
said  second  plea  mentioned,  and  in  that  plea  justified,  the  said  defendant  by  like  leave 
of  the  Court  first  had  and  obtained,  says,  that  the  said  plaintiff  ought  not  to  have  or 
maintain  his  aforesaid  action  against  him,  because  he  says,  that,  at  the  respective  times 
of  committing  the  said  supposed  trespasses  in  the  introductory  part  of  this  plea  re- 
ferred to,  the  said  dogs  in  the  said  first  and  third  counts  respectively  mentioned  were 
in  and  upon  certain  lands  in  the  county  aforesaid ;  and  that  the  said  Sir  Charles  Mor- 
gan, Bart,  long  before  any  of  the  said  times  when,  Ice,  in  the  first  and  third  counts 
mentioned,  and  at  those  times  respectively,  was,  and  from  thence  hitherto  hath  been  and 
still  is  lawfully  possessed  of  the  said  lands,  with  the  liberties,  franchises,  and  appur- 
tenances thereto  belonging,  or  in  anywise  appertaining ;  and  the  said  defendant  saith, 
that,  long  before  any  of  the  said  times  when,  Ac,  and  before  the  said  Sir  G.  Morgan 
was  possessed  of  the  said  lands,  or  had  any  estate  or  interest  therein,  and  at  the  time 
of  the  making  and  sealing  of  the  letters  patent  hereafter  mentioned,  to  wit,  on  the  Ist 
day  of  December,  in  the  14th  year  of  the  reign  of  his  Msgesty  King  James  the  First, 
formerly  King  of  England,  one  Sir  William  Morgan,  Knight,  was  seised  in  his  demesne 
as  of  fee  of  and  in  the  said  lands  \  and  that,  before  any  of  the  said  times  when,  Jec,  in  the 
said  first  and  third  counts  mentioned,  to  wit,  on  the  day  and  year  last  aforesaid,  his 
said  Majesty,  Sng  James  the  First,  by  his  letters-patent,  sealed  with  the  great  seal  of 
England,  and  duly  enrolled,  and  now  remaining  of  record  in  his  Majesty's  High  Court 
of  Chancery,  (an  exemplification  of  the  enrolment  thereof,  sealed  with  the  great  seal 
of  England,  the  defendant  brings  here  into  Court,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided),  of  his  special  grace,  certain  knowledge,  and  mere 
notion,  did  grant  for  himself,  his  heirs  and  successors,  unto  the  said  Sir  William  Mor- 
gan, Knight,  his  heirs  and  assigns,  and  every  of  them,  that  he  the  said  Sir  William 
Morgan,  Knight,  his  heirs  and  assigns,  and  every  of  them,  should  for  ever  have  free 
warren  in  the  said  lands ;  and  his  said  Majesty,  James  the  First,  did,  by  his  said  let- 
ters-patent, further  give  and  grant  for  himself,  his  heirs  and  successors,  unto  the  said 
Sir  William  Morgan,  Knight,  his  heirs  and  assigns,  his  said  late  Majesty's  foil,  free,  and 
entire  license,  power,  and  authority  from  time  to  time  for  ever,  and  at  his  and  their  plea- 
sure, to  make  a  park  and  parks,  warren  and  warrens,  with  ditches,  hedges,  walls,  pales, 
or  in  any  other  manner  to  have,  hold,  and  enjoy  the  same  park  or  parks,  warren  or  war- 
rens, so  made  and  inclosed,  or  to  be  made  and  inclosed,  and  in  evety  or  any  of  these  the 
liberties,  rights,  franchises,  prerogatives,  property,  and  benefit  of  a  park  and  free  warren. 
And  his  said  late  Majesty  did  further  give  and  grant  for  himself,  his  heirs  and  succes- 
sors, unto  the  said  Sir  William  Morgan,  Knight,  his  heirs  and  assigns,  full,  free,  and 
entire  liberty,  license,  power,  and  authority  from  time  to  time,  at  his  and  their  will 
and  pleasure  for  ever,  to  replenish,  have,  and  keep,  all  and  singular  the  said  manors 
and  lands,  or  any  part  or  parcel  thereof,  as  well  inclosed  or  not  inclosed,  with  stags, 
bucks,  does,  hares,  conies,  pheasants,  partridges,  and  all  other  beasts  and  birds  soever, 
being  of  a  wild  nature;  and  that  he  the  said  Sir  William,  Knight,  his  heirs  and 
assigns,  should  and  might  for  ever  thereafter  have,  hold,  and  enjoy  within  the  said  lands 
and  every  of  them  the  liberties,  rights,  privileges,  property,  and  benefit  of  a  park  and 
parks,  free  warren  and  warrens.  And  his  said  late  Majesty  did,  by  his  said  letters-patent, 
further  order  and  command,  that  no  person  should  enter  or  presume  to  enter  into  the 
said  park  or  parks,  free  warren  or  free  warrens,  or  any  of  them,  to  shoot,  hunt,  hawk, 
chase,  or  in  any  manner  to  disturb  or  take  any  thing  there  that  did,  might,  or  ought  to 
belong  to  the-  said  park  or  parks,  warren  or  warrens,  nor  to  do  or  commit  any  thing 
within  the  same  park  or  parks,  warren  or  warrens,  that  could  or  might  be  to  the  damage, 
hurt,  or  prejudice  of  the  same  park  or  parks,  warren  or  warrens,  or  the  liberties,  rights, 
or  privileges  of  the  same,  or  any  part  of  them,  without  the  will  and  license  of  the  said 
Sir  William  Morgan,  Knight,  his  heirs  or  assigns,  under  the  penalties  in  the  statutes  and 
ordinances  of  the  kingdom  of  England  made  and  provided  for  the  preserving  and  keeping 
of  parks  and  warrens :  which  said  letters-patent,  before  and  at  the  times  when  Ice,  were 
and  are  still  in  full  force,  vigour,  and  effect,  as  by  the  said  record  thereof  enrolled  and 
now  remaining  in  the  said  Court  of  Chancery  will  more  fully  appear.  And  the  said 
defendant  farther  saith,  that  the  said  Sir  Charles  Morgan,  before  and  at  the  said  several 
times  when  &c.,  bad  certain  stags,  bucks,  and  does,  in  and  upon  the  said  lands ;  and  that 
the  said  dogs  in  the  said  first  and  third  counts  respectively  mentioned,  at  the  said  times 
when  &c.  in  those  counts  respectively  mentioned,  were  in  and  upon  the  said  lands,  hunt- 
ing and  chasing  certain  stags,  bucks,  and  does  of  the  said  Sir  Charles  Morgan  therein, 
wherefore  the  said  defendant,  for  the  preservation  of  the  said  stags,  bucks,  and  does  of 
the  said  Sir  Charles  Morgan,  and  to  hinder  and  prevent  the  said  dogs  from  further  hunt- 
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ancient  park,  ^he  fifth  plea  stated  the  locus  in  qno  to  be  the  close  of  Sir 
Charles  Morgan,  and  that  the  dog  was  chasing  the  "^deer,  and  because  pcoi 
the  dog  could  not  **  otherwise  be  restrained  or  hindered  from  running  ^ 
after,  chasing,  hunting  and  killing  the  said  deer,  and  would  otherwise  have 
killed  the  same  respectively/'  the  defendant,  as  the  servant,  Ac.,  shot  the  dog. 
Replication,  protesting  that  the  locus  was  a  park,  protesting  the  grant  of  King 
James  the  First,  and  protesting  the  oommand,  with  de  injuria  as  to  the  residue. 

It  appeared,  that  a  tram-road  for  coal  wagons,  ran  through  the  park  ci  Sir 
Charles  Morgan,  and  was  not  in  any  way  fenced  off  from  the  park ;  this  tram- 
road  being  also  used  as  a  foot  way.  It  further  appeared  that  the  dog  of  the 
plaintiff  had  followed  three  voung  women  who  were  walking  along  this  road ; 
and  had  then  run  off  the  road  and  chased  the  deer,  and  having  done  ao  returned 
to  the  women  in  the  tram-road,  and  lay  down ;  this  being  within  twenfy  yards 
of  the  gate  by  which  the  women  were  going  to  leave  the  |Mirk ;  while  the  dog 
was  in  this  situation,  the  defendant,  who  was  a  servant  of  Sir  Charles  Morgan, 
shot  it.  It  was  proved  that  a  person  named  Potter  had  told  one  of  the  woman 
to  take  care  of  the  dog,  or  he  would  be  shot ;  and  that  boards  were  fixed  ap 
about  the  park,  stating  that  dogs  found  in  the  park  would  be  shot. 

MauU^  for  the  plaintiff,  cited  the  case  of  Yere  v.  Lord  Cawdor,(a)  and  sub- 
mitted that  the  defendant  could  not  ^justifv  the  shooting  of  the  dog,  on-  P5Q5 
less  it  was  absolutely  necessary  for  the  preservation  of  the  deer.  ^ 

Mr.  Justice  Taunton.  That  case  is  very  distinguishable  from  the  present 
There  are  the  cases  of  Wadhurst  v.  Damme(&),  and  Harrington  v.  Tanier.(c) 

iag  and  chasing  the  same  respectirelj,  as  the  serrant  of  the  said  Sir  Charles  Morgan,  aad 
by  his  command,  did,  at  the  said  time  when  &c.  in  the  said  first  count  meationed,  shoot 
off  and  discharge  the  said  gun  in  the  said  first  count  mentioned,  so  loaded  as  in  that 
count  mentioned,  and  did  then  and  there  shoot  at  and  against  the  said  dogs  in  the  said 
first  count  mentioned,  on  the  said  lands,  and  did  then  and  there  hurt  and  wound  the 
said  dogs,  as  in  the  said  first  count  mentioned,  and  did,  at  the  said  time  when  kc  in  the 
said  third  count  mentioned,  shoot,  kill,  and  destroy  the  said  dogs  in  the  said  third  count 
mentioned,  on  the  said  lands,  as  he  lawfully  might  for  the  cause  aforesaid,  which  are  the 
said  trespasses  in  the  introductory  part  of  this  plea  mentioned  and  referred  to  \  and  tills 
he  the  said  defendant  is  ready  to  yerify;  wherefore  he  prays  judgment,*'  &c. 

In  3  Lev.  26,  there  is  the  form  of  a  plea  of  justification,  for  shooUng  a  dog  in  a  chi se, 
where  the  dog  had  hunted  a  deer  and  killed  it;  and  in  9  Wentw.  Plead.  66,  is  a  plea  by 
the  bow  bearer  of  a  forest,  justifying  the  kilUng  of  a  dog  that  was  chasing  a  hare  there, 
and  a  very  special  replication  thereto ;  and  in  Richardson's  "  Practice  of  the  Conunon 
Pleas,"  p.  484,  is  a  justification  of  the  shooting  of  a  greyhound,  that  was  accustomed  to 
frequent  a  park  and  hunt  there. 

(a)  11  East,  568.  In  that  case  it  was  held,  that  a  plea  to  an  action  of  trespass  for 
killing  the  plaintiff's  dog,  cannot  justify  the  act,  by  stating  that  the  lord  of  a  manor  was 
possessed  of  a  close,  and  that  the  defendant,  as  his  gamekeeper,  killed  the  dog  wh^  run- 
ning after  hares  in  that  close,  for  the  preservation  of  the  hares ;  such  plea  not  stating  that 
it  was  necessary  to  kill  the  dog  for  the  preservation  of  the  hares,  and  not  stating  that  it 
was  the  dog  of  an  unqualified  person. 

(6)  Gro.  Jac.  44.  In  an  action  for  killing  a  mastiff,  the  defendant  pleaded,  that  Sir  F. 
W.  was  seised  of  a  warren,  of  which  the  defendant  was  warrener,  and  that  the  dog  was 
divers  times  killing  conies  there,  and  that  finding  him  there  tempore  quo,  therefore  he 
shot  him.  The  Court  held  the  justification  good,  ^'  because,  it  being  alleged  that  the  dog 
used  to  be  there  killing  conies,  it  is  good  cause  for  the  killing  him  in  the  salvation  of  the 
conies ;  for,  having  used  to  haunt  the  warren,  he  cannot  otherwise  be  reste^ined,"  Bat 
Yelverton,  J.,  doubted,  as  it  was  not  alleged  that  the  master  was  sciens  of  the  quality,  or 
had  warning  given  him  thereof.  However,  Popham,  J.,  said,  "  The  common  usage  of 
Kngland  is,  to  kill  all  dogs  and  cats  in  all  warrens,  as  well  as  any  vermin,  which  shews 
that  the  law  hath  always  been  taken  to  be,  that  they  may  well  kill  them." 

(c)  3  Lev.  28.  This  was  an  action  of  trespass,  for  killing  greyhounds.  The  defend- 
ant justified,  for  that  the  greyhounds  chased  a  fallow  deer  in  his  park,  and  there  killed 
It,  upon  which,  to  prevent  them  from  doing  other  mischief  there,  he  took  them  and  killed 
them.  The  plaintiff  replied,  that  the  fallow  deer  was  out  of  the  park,  on  the  land  of  the 
plaintiff,  feeding  on  his  grass,  on  which  he  incited  the  greyhounds  to  chase  it  off  his 
land  ;  and  that  they  pursued  the  faUow  deer  into  the  park  and  there  killed  it  The  de- 
icnaant  demurred,  and  it  was  a^udged  that  the  repUcation  was  bad,  because  it  did  not 
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^5S61  Maule.  In  those  oases  the  dogs  were  in  the  act  of  chasing  the  '*'deer. 
^  The  matter  put  in  issue  hero  is,  that  "  at  the  taid  time''  the  dog  was 
hunting  and  chasing,  wherefore  the  defendant,  for  the  preservation  of  the  deer, 
and  to  hinder  the  dog  from  further  chasing  the  deer,  shot  the  dog. 

Mr.  Justice  Taunton  Tin  summing  up).  It  is  clear  that  the  defendant  shot 
the  dog;  but  he  justifies  nis  having  so  done,  because  the  dog  was  chasing  the 
deer.  The  question  for  your  consideration  is,  whether  the  dog  was  in  that  situa- 
tion when  the  defendant  shot  it.  It  is  not  essential  that  the  dog  should  have 
been  at  that  very  moment  engaged  in  chasing  the  deer;  it  is  sufficient  if  the 
chasing  of  the  deer  and  the  killing  the  dog  were  all  one  and  the  same 
transaction.  If  you  think  that  the  dog  was  liunting  and  chasing  the  deer, 
and  that  the  defendant  shot  it  to  prevent  that,  the  defendant  is  entitled  to  a 
verdict.  It  appears  that  there  were  notice  boards  fixed  up,  stating,  that  dogs 
would  be  shot;  and  a  person  named  Potter  also  spoke  to  one  of  the  witnesses  to 
the  same  effect;  so  that  ample  notice  appears  to  have  been  given.  If  you  think 
that,  before  and  at  the  time  of  the  shooting,  the  dog  was  chasing  the  deer,  the 
defendant  is  entitled  to  a  verdict;  but,  if  you  think  that  the  chasing  was  at  an 
end,  and  that  the  dog  would  not  have  recommenced,  you  ought  to  find  a  verdict 
for  the  plaintiff.  Verdict  for  the  plaintiff — ^Damages,  one  farthing. 

Maide  and  (7.  PhUlipSy  for  the  plaintiff. 

Ludlow,  Seijt.,  and  Justice,  for  the  defendant. 

[Attorneys — Proikeroe  ^  Phmipt,  and  iVJw.] 


*587]  *MILLNE  v.  Sir  MARK  WOOD,  Bart.     March  26. 

In  an  action  against  the  sheriff  for  refusing  to  take  ball,  it  is  no  answer  to  the  action 
that  the  party  arrested  did  not  tender  a  bail-bond.  The  sheriff  is  to  prepare  the  bond. 
But,  semble,  that  he  is  entitled  to  be  paid  for  so  doing  by  the  party  arrested. 

Case  against  the  defendant  as  late  sheriff  of  Monmouthshire,  for  refusing  to 
take  bail.  The  first  count  of  the  declaration  stated  the  suing  out  of  a  capias 
against  the  plaintiff  by  Isaac  Williams  and  others  (naming  them),  indorsed  for 
bail  in  the  sum  of  20Z.  and  upwards,  which  was  delivered  to  the  defendant  aa 
sheriff  to  be  executed;  that  the  defendant  arrested  the  plaintiff  and  kept  him 
in  custody;  and  that  the  plaintiff  tendered  and  offered  to  the  said  defendant,  so 
being  sheriff  as  aforesaid,  reasonable  sureties  of  sufficient  persons,  to  wit,  one 
J.  D.,  one  W.  W.,  one  W.  E.,  and  one  W.  J.,  the  same  being  then  and  there 
responsible  and  sufficient  persons,  and  having,  and  each  of  them  having,  sufficient 
within  the  county  aforesaid,  in  which  said  county  the  said  plaintiff  was  so  arrested 
and  so  in  custody  as  aforesaid,  and  who  then  and  there  were  willing,  and  offered 
to  become  bail  and  sureties  for  the  appearance  of  the  said  plaintiff,  according  to 
the  exigency  of  the  said  writ,  yet  the  defendant,  "not  regarding  his  duty,"  &c. 

state  that  the  plaintiff  tried  to  stop  the  greyhounds  at  the  side  of  the  park,  or  to  prevent 
their  entrance  into  the  park.  It  was  then  objected,  that  the  plea  was  bad,  because,  al- 
though it  was  not  lawful  to  chase  within  the  park,  yet,  when  the  defendant  had  taken 
the  greyhounds,  he  ought  not  to  have  killed  them  ;  and  upon  this  point  Lewis's  case  waft 
cited;  but,  e  contra,  the  case  of  Wadhurst  «.  Damme  was  cited,  and  the  Court,  after  con- 
sideration,  gave  judgment  for  the  defendant.  In  Lewis's  case,  2  Rol.  Ah.  567,  tit.  "  Tres- 
pass Justifiable,"  (L)  2,  it  is  said — "  Si  home  hunt  ore  un  Tumbler  en  mon  Garren,  nn- 
core  jeo  ne  pois  justifier  I'occider  del  Tumbler  ove  mon  mastife  per  mon  incitation." 

In  the  case  of  Grant  v.  Hulton,  1  B.  &  A.  134,  where  it  appeared  that  a  gamekeeper 
was  authorized  by  his  deputation  to  seize  greyhounds,  setting  dogs^  and  ferrets,  and  to- 
do  all  things  belonging  to  the  ofHce  of  a  gamekeeper,  according  to  the  directions  of  the* 
acts  of  Parliament — ^it  was  held  that  he  was  not  thereby  authorized  to  seize  hounds.  8ed 
also  Com.  Dig.  tit.  "  Chase." 
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"  wrongfully  and  injuriously  refused  to  accept  the  said  sureties  so  offered  by  the 
said  plaintiff  as  bail  for  his  appearance,  according  to  the  exigency  of  the  said 
writ/'  and  wrongfully  detained  the  plaintiff  in  person.  The  second  count  was 
similar,  but  instciEul  of  stating  that  the  bail  was  offered  to,  and  refused  by,  the 
defendant,  it  stated  that  the  bail  <' was  offered  to  one  Jcffery  Pearoe,  who  then 
and  there  was  the  agent  of  the  said  defendant  so  being  sheriff  as  aforesaid,  and  by 
him  authorized  to  take  bail  according  to  the  form  of  the  statute  in  such  case 
made  and  provided;"  and  that  the  defendant,  not  regarding  his  duty,  but  intend- 
ing to  injure  the  plaintiff,  "  then  and  there  by  the  said  Jeffery  Pearce,  his  said 
agent  in  that  behalf,  wrongfully  and  injuriously  refused  to  accept  the  said  sure- 
ties so  offered,"  &c.     Plea — General  issue. 

The  warrant  was  put  in  by  the  governor  of  the  gaol  of  ^Monmouth,  r^^^q 
the  seal  to  it  being  proved  to  be  the  sheriff's  seal,  by  a  clerk  in  the  *-  '"'' 
under-sheriff's  office. 

It  appeared  that  the  plaintiff  had  been  arrested  by  an  officer  of  the  defendant 
named  Jeffery  Pearce,  and  was  in  custody  at  the  Westgate  Inn  at  Newport,  and 
that  the  clerk  of  the  plaintiff's  attorney  asked  Pearce  if  bail  had  been  taken  ; 
when  he  replied,  that  before  he  took  bail  he  should  know  who  was  to  pay  his 
fees,  which  were  21,  12s,  Qd,  This  sum  was  placed  on  the  table,  and  the  clerk 
of  the  plaintiff's  attorney  asked  the  four  persons  mentioned  in  the  declaration 
as  the  intended  bail,  and  who  were  present  at  the  Westgate  Inn,  if  they  were 
housekeepers,  and  worth  40/.  each.  He  then  offered  all  or  any  of  them  as  bail, 
and  they  were  refused  by  Pearce;  and  the  plaintiff  was  conveyed  to  Monmouth 
gaol,  where  he  remained  for  several  days.  Two  of  the  offered  bail  were  called, 
and  they  stated  that  they  h^d  offered  themselves  as  bail,  and  were  willing  to 
have  become  so,  and  that  they  were  each  worth  more  than  40/.  after  payment  of 
their  debts^  and  that  their  property  to  that  amount  was  in  the  county  of  Mon- 
mouth. 

Maule,  for  the  defendant,  submitted,  that  this  action  could  not  be  maintained, 
as  neither  the  plaintiff  nor  any  one  on  his  behalf  had  tendered  a  bail-bond  to 
the  officer.     Ho  cited  Watson's  Office  of  Sheriff(a)  and  Tidd's  Practice.(6} 

(a)  Page  104,  where  it  is  said — "  Oa  a  refusal  by  the  bailiff  to  discharge  a  defend*»t 
out  of  custody  on  a  tender  to  him  of  a  bail-bond^  with  sufficient  sureties,  the  sheriff  and 
not  the  bailiff  is  liable  to  an  action." 

(b)  Title  "^aiY  Bond,"  It  is  there  said— "When  the  defendant  is  arrested,  and  in 
actual  custodj,  it  is  the  duty  of  the  sheriff  to  take  bail  if  required,  and,  therefore,  if 
a  bail-bond  be  tendered  with  sufficient  sureties,  and  the  sheriff  refuse  to  accept  it  and 
liberate  the  defendant,  he  is  liable  to  a  special  action  on  the  case."  So,  in  2  Wms. 
Saund.  61  c,  (n.  5,)  it  is  laid  down,  that,  if  the  defendant  tender  a  bail-bond  wiih  suf- 
ticient  sureties,  and  the  sheriff  refuse  to  accept  it,  he  is  liable  to  a  special  action  on  the 
case,  but  not  to  an  action  of  trespass;  for  the  refusal  does  not  make  him  a  tres- 
passer ab  initio.  These  learned  authors  cite  several  cases,  but  in  none  of  them  is  it 
stated  that  the  party  arrested  must  tender  the  bail-bond.  By  the  stat.  23  Hen.  6,  c.  9,  it 
is  enacted — "  That  the  said  sheriffs  and  idl  other  officers  and  ministers  aforesaid,  shall  let 
out  of  prison  all  manner  of  persons  by  them  or  any  of  them  to  be  arrested,  or  beiug  in 
their  custody,  by  force  of  any  writ,  bill,  or  warrant  in  any  action  personal,  or  by  cause 
of  indictment  of  trespass,  upon  reasonable  sureties  of  sufficient  persons  baring  Euffi- 
cient  within  the  counties  where  such  persons  be  so  let  to  bail  or  mainprise,  to  keep 
their  days  in  such  place  as  the  said  writs,  bills,  or  warrants  shall  require."  "And 
that  all  sheriffs,  under-sheriffs,  clerks,  bailiffs,  gaolers,  coroners,  stewards,  bailiffs  of  fran- 
chises, or  any  other  officers  or  ministers,  which  do  contrary  to  this  ordinance  or  any  point 
of  the  same,  shall  lose  to  the  party  in  his  behalf  indamaged  or  grieved,  his  treble  damages, 
and  shall  forfeit  the  sum  of  il.  li,  at  every  time  that  they  or  any  of  them  do  to  the  con- 
trary thereof  in  any  point  of  the  same;  whereof  the  king  shall  have  the  one  half,  to  be 
employed  to  the  use  of  his  house,  and  in  no  other  wise,  and  the  party  that  will  sue,  the 
other  half."  It  is  essential  that  the  persons  offered  as  bail  should  have  sufficient  property 
mthin  the  county;  therefore  in  the  case  of  Lowell  v.  Plomer,  15  East,  320,*it  was  held, 
that  the  sheriffs  of  London,  to  whom,  as  such,  a  special  eapiae  was  directed,  under  which 
tuey  a^ested  the  plaintiff,  could  not  be  sued  for  not  having  taken  bail  under  this  stat., 
jne  sufficiency  of  the  bail  tendered  being  only  alleged  to  be  within  Middlesex  and  London 
w*en  together,  though  it  was  also  averred,  that  from  time  immemorial  the  same  persons  had 
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*Mr.  Justice  Taunton  (in  summing  np.)  This  is  an  action  for  not  taking 
3i,egQ-i  sufficient  bail  when  offered.  It  has  been  objected^  that  the  plaintiff 
^  has  not  proved  a  tender  *hj  him  of  a  bail-bond.  I  cannot  find  that  the 
burthen  of  tendering  it  is  thrown  upon  the  plaintiff  by  the  statute,  or  by  any 
decided  case.  The  statute  says,  that  the  sheriff  shall  let  out  of  prison  all  man- 
ner of  persons  by  him  arrested,  upon  reasonable  sureties  of  sufficient  persons 
having  sufficient  substance  within  the  county.  All  that  the  party  has  to  do,  as 
far  as  I  know,  is  to  tender  sufficient  sureties.  It  is  for  the  sheriff's  security  to 
take  the  bond.  Therefore,  he  is  to  tender  the  bond.  Whether  the  party  ar- 
rested be  not  bound  to  pay  the  expenses  of  the  bond  before  he  is  liberated  is 
another  question :  probably  the  sheriff  is  entitled  to  be  paid  for  it  by  the  party 
arrested.  Perhaps  in  this  case  the  fee  of  two  guineas  and  a  half  was  intended 
to  cover  this  charge;  however,  as  it  does  not  appear  that  the  officer  required  the 
bond  to  be  tendered,  or  that  the  two  guineas  and  a  half  was  not  a  sufficient  sum, 
the  objection  respecting  the  tender  of  the  bail-bond  hardly  appears  to  arise. 

Verdict  for  the  plaintiff. 

Ludlow  J  Serjt.,  and  E.  V.  Richard^y  for  the  plaintiff. 

Maule  and  Waleshyj  for  the  defandant. 

[Attorneys — Walker  and  Jafnu  Eoom.'] 


GLOUCESTER  ASSIZES. 

{Civil  Side,) 
BEFORE  MR.  JUSTICE  J.   PARKE. 


POWELL  V.  HARPER  and  Others.    March  29. 

Libel,  impnting  that  the  plaintiff  had  receiyed  rose- wood,  knowing  it  to  have  been  stolen. 
Pleas  of  justification,  stating  that  B.  had  stolen  the  rose-wood  from  A.,  and  that  the 
plaintiff  had  received  it,  knowing  it  to  be  stolen : — Held,  that  the  defendant's  counsel 
might  ask  what  B.  said,  with  a  view  of  proving  that  B.  committed  the  larceny ;  and 
held  also,  that  the  plaintiff's  counsel  might  ask  the  defendant's  witnesses  what  was  the 
plaintiff's  general  character  for  honesty. 

Libel.    The  declaration  stated,  that  the  defendants  published  of  the  plaintiff 
the  following  libel : — 

^rqi  1       '^'^^  At  a  meeting  of  the  trade  of  cabinet  makers  and  upholsterers  of 
^  Cheltenham,  held  at  Yearsley's  hotel,  on  Monday,  January  21, 1833,  the 
following  resolutions  were  adopted : 

^^Firstj  It  having  appeared  to  this  meeting  that  Mr.  Nicholson  has  been  rob- 
bed of  certain  rosewood  chair  tops  by  one  of  his  workmen,  which  were  pur- 

always  been  duly  appointed  to,  and  had  exercised  the  office  of  sheriff  of  the  two  coun- 
ties at  the  same  time,  and  that  the  defendants  were  sheriffs  of  both  at  the  time  of  the 
gricrances  complained  of.  In  the  same  case  it  was  held,  that  this  statute  was  a  public 
act,  and  need  not  be  specially  pleaded ;  and  in  the  case  of  Cresswell  v.  Hoghton,  6  T.  R. 
355,  it  was  held,  that  a  party  grieved  who  recovers  damages  against  the  sheriff  for  not 
taking  bail  under  this  statute,  is  also  entitled  to  costs.  In  the  case  of  Matson  v.  Booth, 
5  M.  k  S.  223,  it  was  held,  that  a  sheriff  is  bound  to  let  his  prisoner,  arrested  on  mesne 
process,  go  at  large  upon  reasonable  sureties ;  and  a  bond  with  five  sureties,  three  of 
whom  are  respectively,  worth  more  than  the  penalty  of  the  bond,  is  sufficient,  though  the 
other  two  are  worth  less  than  the  penalty ;  and  in  the  same  case  it  was  also  decided,  that 
the  addition  of  another  obligor,  after  the  bond  had  been  executed,  but  before  the  sheriff 
has  accepted  it,  with  the  assent  of  the  sheriff  and  the  prior  obligors,  does  not  vacate  the 
bond,  or  make  a  new  stamp  necessary. 
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chased  bj  a  tradesman  of  this  town  (meaning  the  plaintiff,)  we  deem  ouraelTes 
imperatively  called  upon  to  recommend  Mr.  Nicholson  to  prosecute  both  the 
thief  and  the  receiver,  (innuendo,  that  the  plaintiff  had  received  the  goods, 
knowing  them  to  have  been  stolen ;)  being  convinced,  that,  were  fitdlities  not 
afforded  for  the  disposal  of  stolen  goods,  the  system  of  robbing  must  be  speedily 
abated." 

There  was  no  plea  of  the  general  issue;  but  there  were  several  pleas  of  justi- 
ficationr ,  stating  in  substance  that  the  chair  tops  had  been  stolen  from  Mr.  Nich- 
olson by  a  person  of  the  name  of  Askins,  and  that  the  plaintiff  had  received 
them,  well  knowing  them  to  have  been  stolen. 

C.  PhilUpSy  for  the  plaintiff,  opened  the  pleadings — 

Talfourd,  Seijt.,  for  the  defendant,  opened  his  case,  and  called  witnesses  in 
support  of  the  pleas  of  justification. 

One  of  the  witnesses  stated  that  he  saw  Askins  in  the  plaintiff's  yard. 

Godson,  for  the  defendant,  proposed  to  ask  what  Askins  said. 

Ludlow,  Serjt.,  for  the  pbuntiff.  I  submit  that  we  ought  not  to  hear  what 
Askins  said. 

Mr.  Justice  J.  Parke.  Yes.  What  he  said  is  evidence  to  shew  that  he 
committed  the  larceny. 

The  evidence  was  received. 

*Lvdlow,  Serjt.,  proposed  to  ask  the  defendant's  witnesses,  what  was  r^cecw) 
the  plaintiff's  general  character  for  honesty.  (• 

Mr.  Justice  J.  Parke.     I  think  that  that  is  a  legitimate  question. 

The  question  was  put.  Verdict  for  the  plaintiff — ^Damages  40<. 

Ludlow,  Serjt.,  and  C,  Phillips,  for  the  plaintiff. 

Talfourd,  Serjt.,  and  Godson,  for  the  defendants. 

[Attorneys — Winterhotiom  and  Paeheood,'] 


DOE  on  the  demise  of  SHELLARD,  Assignee  of  HARRIS  the  elder,  an  Id- 
solvent,  V.  HARRIS  the  younger.     March  30. 

The  protection  of  communications  made  by  a  client  to  his  attomej,  applies  to  all  cases 
in  which  the  relation  of  attorney  and  client  subsists,  and  to  all  cases  where  the  client 
applies  to  the  attorney  in  his  professional  capacity. 

An  attorney  cannot  be  asked  whether  A.  applied  to  him  to  draw  a  certain  deed,  nor 
whether  A.  asked  his  advice  for  a  lawful  or  an  unlawful  purpose. 

Ejectment  for  two  cottages  and  a  piece  of  land  at  Bitton. 

The  real  question  in  the  case  was,  whether  a  deed  dated  in  the  year  1825,  by 
which  the  property  was  conveyed  by  the  insolvent  to  the  defendant,  was  a  bona 
lide  or  a  fraudulent  conveyance. 

On  the  part  of  the  lessor  of  the  plaintiff,  Mr.  Stanley,  an  attorney,  was  called  ; 
and  it  was  proposed,  on  the  part  of  the  lessor  of  the  plaintiff,  to  ask  him  whether 
the  insolvent  had  not  applied  to  him  to  draw  a  conveyance  in  fraud  of  the 
creditors  ? 

Ludlow,  Serjt.,  for  the  defendant,  objected  that  any  conference  between  a 
client  and  his  attorney  was  privileged;  and  he  cited  the  case  of  Cromack  r. 
Heathcote.(a) 

{a)  ^  B.  &  B.  4.  In  that  case  an  attorney,  who  had  been  requested  to  draw  an  assign- 
ment of  goods,  had  refused  to  do  so ;  and  the  deed  was  drawn  by  another.  The  Talidity 
of  the  deed  was  afterwards  questioned  on  the  ground  of  fraud,  in  an  action  against  the 
sheriff,  in  which  the  attorney  first  applied  to  was  not  employed.  At  the  trial,  it  was  held 
by  Richards,  C.  B.,  that  the  communication  made  to  this  attorney  was  professional,  and 
could  not  be  given  in  evidence ;  and  the  Court  of  Common  Pleas*  on  a  motion  for  a  new 
trial,  were  unanimously  of  opinion,  that  the  evidence  of  fraud,  proposed  to  be  given  br 
"^ans  of  proving  this  communication  with  the  attorney,  was  properly  r^ected. 
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*Tal/ourd,  Seijt.  contr&. — ^It  was  held  in  the  case  of  Williams  v,  Mudie,  ante 
vol.  1;  p.  158,  that  the  privilege  was  confined  to  cases  where  the  communication 
relates  to  the  bringing  or  defending  an  action;  and,  besides,  no  privilege  can 
originate  in  an  intended  fraud.  This  is  quite  different  from  ihe  case  of  a  party 
confessing  a  by-gone  crime  to  his  attorney  for  the  purpose  of  his  defence,  which 
of  course  would  do  privileged. 

Mr.  Justice  J.  Parke.  I  should  not  limit  the  privilege  to  those  cases  in 
which  an  action  is  contemplated.  The  Lord  Chancellor  has  recently  consulted 
with  the  two  Lord  Chief  Justices  and  the  Lord  Chief  Baron,  and  they  con- 
sidered that  the  privilege  was  not  limited  in  the  way  that  was  stated  by  Lord ' 
Tenterden.  The  protection  applies,  in  mv  opinion,  to  all  cases  in  which  the  re- 
lation of  attotnev  and  client  subsists.  I  believe  that  the  case  decided  by  Lord 
Tenterden  was  the  first  in  which  the  law  was  laid  down  with  the  limitation  that 
he  put  upon  it. 

j^.  V.  Richard$, — ^There  was  also  the  case  of  Broad  v.  Pitt,  ante,  vol.  8,  p. 
518,  decided  in  the  Court  of  Common  Pleas;  and  the  case  of  Williams  v,  Mudie 
was  also  acted  upon  in  Ireland.(c) 

Mr.  Justice  J.  Pabke.  I  am  aware  that  that  case  had  been  acted  on  since ; 
but  I  consider  that  it  has  now  been  overruled  by  the  Lord  Chancellor,  the  Lord 
Chief  Justice  and  the  Lord  Chief  Baron. 

*5941       Talfourdf  Seijt.,  proposed  to  ask  the  witness,  whether  the  insolvent 
-*  asked  his  advice  for  a  lawful  or  an  unlawful  purpose  ? 

Ludlow^  Seijt.,  objected  to  the  question. 

Tcdfourd,  Seijt. — ^I  must  ask  it,  unless  your  Lordship  decides  there  is  no 
difference  between  a  lawful  and  an  unlawful  communication,  and  that  both  are 
equally  privileged. 

Mr.  Justice  J.  Parke.  There  is  a  great  deal  of  difficulty  in  the  witness's 
disclosing  whether  the  conference  between  him  and  his  client  was  for  a  lawful 
or  an  unkwful  purpose,  without  our  being  told  what  it  was.  It  might  be  that 
the  party  asked  if  a  particular  thing  could  legally  be  done. 

Talfourdf  Seijt.,  proposed  to  ask,  if  the  insolvent  applied  to  the  witness  to 
draw  a  certain  deed  r 

Mr.  Justice  J.  Parke.  I  think,  on  the  authority  of  the  case  of  Cormack  v. 
Heathcote,  that  that  question  cannot  be  put. 

Tdlf&ardj  Seijt. — ^That  case  can  perhaps  hardly  be  sustained  to  its  full  extent. 

Mr.  Justice  J.  Parke.  I  think  that  the  safe  course  would  be  for  me  to 
abide  by  the  case  of  Cormack  v,  Heathcote.  I  will,  however,  make  a  note  of 
the  objection.  I  am  of  opinion  that  the  privilege  applies  to  all  cases  where  the 
client  applies  to  the  attorney  in  a  professional  capacity ;  and  an  application  to 
draw  a  deed  is,  I  think,  of  that  description. 

The  evidence  was  rejected.  Verdict  for  the  plaintiff. 

^^d'SI       ^Talfourdy  Seijt.  and  R,  V,  Rtchardsy  for  the  lessor  of  the  plaintiff. 
•I       Ludhw,  Serjt.,  and  Justicey  for  the  defendant. 

[Attorneys — Drewe  and  JImton.'] 

This  case  was  mentioned  by  Mr.  Justice  J.  Parke,  on  the  ailment  of  the  case  of  Moore 
V.  TerriU,  in  K.  B.,  Easter  Term,  1833. 


DOE  on  the  demise  of  HIATT  and  Others  v.  MILLER.    April  1. 

A.,  having  agreed  to  buy  certain  lands  of  B.,  had  paid  part  of  the  purchase  money,  and 
was  let  into  possession.    B.  had  not  executed  any  conTeyance: — Held,  that  this  was  a 

(e)  We  believe  in  the  case  of  Rex  v.  O'Connell,  which  was  a  trial  at  bar. 
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mere  tenancy  at  will  in  A.,  and  that,  if  B.  had  made  a  demand  of  possession,  to  deter- 
mine the  tenancy  at  will,  he  might  recover  the  lands  by  ejectment. 

Ejectment.     The  lessors  of  the  plaintiff  having  proved  their  title — 

Curwoody  for  the  defendant,  opened,  that,  in  the  ^ear  1828,  one  of  the  leKors 
of  the  plaintiff  had  agreed  to  sell  the  land  in  question  to  a  person  named  Black- 
well,  who  had  paid  524/.,  which  was  part  of  the  purchase  money,  on  which  he 
was  let  into  possession;  he  being  willing  to  pay  113/.  more,  which  was  the  resi- 
due of  the  purchase  money,  on  a  proper  conveyance  being  executed. 

Mr.  Justice  J.  Parke.  If  there  has  been  any  demand  of  possession,  or  any 
thing  to  determine  the  estate  at  will  which  Mr.  Blackwell  had,  the  plaintiff  is 
entitled  to  recover  at  law. 

On  the  part  of  the  plaintiff,  a  demand  of  possession  was  proved. 

3Ir.  Justice  J.  Parke  directed  a — 

Verdict  for  the  pluntiff. 

Ludlow,  Serjt.,  and  R,  V.  Rtchardsy  for  the  lessors  of  the  plaintiff. 

Curwood  and  Justice,  for  the  defendant. 

[Attorneys — Warren  and  Lambert,^ 


♦THOMAS  r.  MARSH  and  NEST.    A|>rtZ2.  [♦596 

By  a  private  act  of  Parliament,  the  shire-hall  of  G.  was  vested  in  the  Justices  of  the 
peace  for  the  county,  in  trust,  to  allow  courts  of  justice  to  sit  there,  kc,  and  to  permit 
and  suffer  it  to  be  used  for  such  other  public  purposes  as  a  major  part  of  the  justices 
in  Sessions  should  direct.  The  hall  had  always  been  used  for  the  holding  of  the  conntT 
musical  festivals ;  but  there  was  no  evidence  that  the  justice  had,  under  that  act,  so 
directed  it  to  be  used : — Held,  that  the  stewards  of  one  of  these  musical  festivals  bad 
SQch  a  possession  of  the  hall,  that  they  might  justify  the  turning  out  an  intruder.  It*, 
in  answer  to  a  plea  of  justification,  stating  that  the  plaintiff  was  intruding  himselt 
there,  the  plaintiff  rely  on  his  having  a  ticlcet,  as  giving  him  a  right  to  be  there,  he 
must  reply  that  specially.  A  replication  de  ii^urift  in  trespass,  with  a  new  assignment, 
that  the  defendant  committed  the  trespasses  with  more  violence,  and  in  a  greater  degree 
than  was  necessary  for  the  purposes  in  the  plea  mentioned,  is  demurrable. 

Action  for  assaulting  the  plaintiffs  in  a  certain  building  at  Olonoester,  called 
the  County  Hall.  Pleas — IHrst,  the  general  issue.  Secondly,  that,  at  the  time 
when  &c.,  the  Right  Hon.  Lord  Redesdale,  B.  S.  H.,  Esq.,  C.  W.  C,  Esq., 
the  Rev.  J.  H.  S.,  the  Rev.  M.  F.  T.  S.,and  the  Rev.  R.  W.  G.,  were  lawfully 
possessed  of  the  said  building  called  the  County  Hall;  and  that  being  so  pos- 
sessed, the  said  pkintiff,  just  before  the  said  time  when  &e.,  to  wit,  on  &c.,  was 
unlawfully  in  the  said  building  and  making  a  great  noise  and  disturbance,  and 
stayed  and  continued  making  such  noise  and  disturbance,  against  the  will  and 
without  the  leave  of  the  said  Right  Hon.  Lord  R.  &c.;  and  thereupon  the  de- 
fendants, as  servants  of  the  said  Lord  R.  &c.,  "  then  and  there  requested  the 
said  plaintiff  to  cease  making  the  said  noise  and  disturbance,  and  to  depart  from 

k  j'^*  o^  ^^e  said  building,  which  the  said  pkintiff  refused  to  do;"  whereupon 
the  defendante  gently  laid  their  hands  on  him,  and  removed  him.  Third  plea, 
that  Lord  Redesdale,  &c.,  were  the  stewards  of  a  certain  musical  festival,  and 
^  *^   k^®'®  possessed  of  the  County  Hall  for  the  celebrating  the  said  festival, 

and  that  no  persons  were  admitted  into  the  said  building,  except  upon  pre- 
^ndA^  *  ^I^^^  *^^^®^  ®^  admission ;"  that  the  defendants  were  peace  officers, 
the  K  -^  ^  *^®  stewards  to  prevent  any  person  from  entering  or  being  in 
that  th  T ^'  except  upon  such  person  presenting  a  proper  ticket  of  admission; 
"*^at  h«  P^*^^*^*^c*™e  there  without  presenting  a  proper  ticket  of  admission ;  and 
no  was  requested  to  depart  out  of  the  building  unless  he  presented  a  proper 
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ticket,  which  he  refu3ed  to  do ;  and  therefore  the  defendants  gently  laid  hands 
on  him,  &c. 
Replication — ^That  the  defendants  committed  the  trespasses  of  their  own  wrong 
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and  without  the  cause  aforesaid ;  ^emd  they  seized  and  laid  hold  of  the 


plaintiff  "  with  more  force  and  violence,  in  a  greater  degree,  and  to  a 
greater  extent,  than  was  necessary  for  the  purposes' '  in  the  pleas  mentioned. (a) 
Plea  to  the  new  assignment — Not  guilty. 

It  appeared,  that,  on  the  13th  of  Sept«niher,  1832,  there  was  a  musical  festi- 
^fLqo-t  val  and  hall  at  the  Shire-hall,  at  Gloucester,  "^under  the  management  of 
•I  the  six  stewards  named  in  the  pleas ;  and  that  the  musical  festivals  had 
been  held  in  the  Shire-hall  ever  since  it  had  been  built ;  but  there  was  no  evi- 
dence of  any  vote  of  the  magbtrates  at  the  Quarter  Sessions  permitting  its  use 
in  that  way,  although  five  of  the  stewards  were  also  magistrates  of  the  county ; 
and  it  was  proved  by  Mr.  Goodrich,  a  magistrate,  that  he  had  attended  the  ses- 
sions for  twenty  years,  and  had  never  heard  of  any  such  permission.  It  further 
appeared,  that  the  defendants  were  police  officers,  stationed  at  the  Shire-hall  t<) 
preserve  order ;  and  that  Mr.  Ford,  one  of  the  stewards,  had  directed  them  to 
keep  the  top  of  the  grand  staircase  clear.  It  was  proved,  that  the  plaintiff  had 
come  up  the  grand  stainsase,  and  had  his  hand  on  the  door  of  the  ball-room  as 
if  going  in ;  and  that  the  defendants  told  him  that  he  must  not  go  in  unless  he 
produced  a  ticket.  He  then  produced  a  performer's  ticket ;  but  was  told  that 
that  ticket  was  for  another  entrance,  which  was  the  fact.  The  plaintiff  insisted 
on  going  into  the  ball-room ;  and  the  defendants  laid  hold  of  him  and  palled 
him  down  the  stairs,  and  put  him  into  the  street. 

Ludlow,  Seijt.,  for  the  plaintiff.  By  the  act  of  Parliament  under  which  this 
hall  was  built,  the  defendants  could  have  no  right  to  be  in  it  and  turn  other 
persons  out  of  it,  unless  they  had  an  authority  from  a  majority  of  the  magis- 
trates at  the  sessions.  (6) 

(a)  As  this  form  of  replication  is  not  unfreqnently  seen  In  practice ;  and,  as  the  learned 
Judge  stated  it  to  be  demurrable,  we  have  thought  it  best  to  set  it  forth  at  length.  It 
was  in  the  usual  form  of  a  replication  de  injuria  to  each  of  the  special  pleas,  concluding 
to  the  country  ;  and  it  then  continued — "  And  the  plaintiff  further  sajs,  that  he  exhibited 
bis  said  bill  against  the  said  defendants,  and  brought  his  action  tliereon,  not  only  for  the 
sereral  trespasses  in  the  respectire  introductory  parts  of  the  said  second  and  third  pleas 
mentioned  and  referred  to,  and  attempted  to  be  justified  ;  but  for  that  the  said  defendants, 
at  the  said  times  when  &c.  in  the  said  declaration  mentioned,  with  force  and  arms,  &c. 
seized  and  laid  hold  of  the  said  plaintiff,  and  pulled,  forced,  and  dragged  him  down  the 
steps  or  stairs,  and  pulled,  forced,  and  cast  him  from  and  out  of  the  said  building  into 
the  said  street,  as  in  the  tirst  count  mentioned,  and  laid  hold  of  him,  as  in  the  second 
count  mentioned,  with  more  force  and  violence,  and  in  a  greater  degree,  and  to  a  greater 
extent,  than  was  necessary  for  the  purposes  in  those  pleas,  or  either  of  them,  mentioned, 
in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  complained  against  them  the 
said  defendants ;  which  said  trespasses  above  newly  assigned  are  other  and  different  tres- 
passes than  the  said  trespasses  in  the  said  respective  introductions  to  the  said  second  or 
third  pleas  mentioned,  and  therein  attempted  to  be  justified ;  wherefore,  inasmuch  as  the 
said  defendants  have  not  answered  the  said  trespasses  above  newly  assigned,  the  said 
plaintiff  prays  judgment,  and  his  damages  by  him  sustained  on  occasion  of  the  commit- 
ting there^of,  to  be  adjudged  to  him,"  &c. 

Rejoinder. — A  similiter  to  each  de  injuria — "And  the  said  defendants,  as  to  the  said 
several  supposed  trespasses  newly  assigned,  say  that  they  are  not  guilty  thereof,  or  of  any 
part  thereof,  in  manner  and  form  aforesaid,"  concluded  to  the  country. 

A  new  assignment  that  the  trespass  was  in  other  lands,  being  in  nature  of  a  declara- 
tion, the  defendant  must  plead  to  it  in  the  same  way  as  to  a  declaration.  Odiham  v. 
Smith,  Cro.  El.  589 ;  Moore,  640;  Goldsborough,  191.  As  to  new  assignments,  see  Greene 
r.  Jones,  1  Wms.  Saunders,  297  et  seq.,  and  the  notes  of  Mr.  Justice  Patteson  and  Mr.  E. 
Y.  Williams  to  that  case.  And  as  to  costs  in  cases  where  there  are  new  assignments,  see 
the  case  of  Broadbent  v.  Shaw,  2  B.  &  Ad.  940. 

(6)  By  the  private  act  of  Parliament,  54  Geo.  3,  c.  clxxv.  s.  59,  intltled  'An  act  for  the 
erecting  a  Shire-hall,  and  Courts  for  the  administration  of  justice,  and  other  buildings 
for  public  purposes  for  the  county  of  Gloucester  and  county  of  the  city  of  Gloucester,'  it 
is  enacted,  that  the  Shire-hall  and  buildings  "  shall  hereby  from  henceforth  be  vested  in, 
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Mr.  Jastice  J.  Parke.  There  does  not  appear  to  have  been  *anj  p^cgg 
order  of  Sessions ;  but  the  stewards  had  possession  of  the  hall,  and  that  L 
is  sufficient  against  a  wrong-doer.  You  must  rely  on  your  new  assignment; 
which,  however,  is  certainly  demurrable.  The  first  plea  states  that  the  plain- 
tiff was  intruding  himself  into  the  hall ;  and,  if  he  relied  on  his  ticket  as  giving 
him  a  special  right  to  be  there,  he  should  have  replied  it  specially. 

Ludlow  J  Serjt.,  replied,  and  went  to  the  jury  on  the  question  of  excess. 

Mr.  Justice  J.  Parks  (in  summing  up.)  The  pleas  in  this  case  state,  that 
the  plaintiff  was  making  a  great  noise  and  disturbance ;  but  that  is  not  material 
in  this  case,  as  there  was  a  request  made  to  him  to  depart.  The  defendants 
have  shewn  that  the  stewards  of  the  musical  festival  had  possession  of  the  hall 
for  their  concerts  and  balls ;  and  I  think  there  is  abundant  evidence  that  thej 
they  were  in  possession  au  against  any  person  who  had  not  a  better  right, 
although  there  is  no  evidence  that  they  had  the  permission  of  the  magistrates 
under  the  act  of  Parliament.  If  the  plaintiff  had  meant  to  have  relicKl  on  his 
ticket  as  givins  him  a  right  to  be  there,  he  should  have  replied  it  The  stewards 
havinff  possession  of  the  hall  for  this  purpose,  they  must  not  only  be  taken  to 
have  the  use  of  the  rooms,  but  the  avenues ;  for,  if  they  had  not  a  right  to 
keep  out  improper  persons,  it  would  be  of  no  use  for  them  to  have  the  hall. 
The  officers  for  this  purpose  were  their  servants ;  and  they  gave  the  plaintiff 
notice  to  depart.  The  question  therefore  is,  whether  the  defendants  used  r^egAA 
unnecessary  violence  *in  removing  the  plaintiff,  as  they  had  authority  *- 
to  use  such  force  as  was  necessary  to  turn  him  out. 

Verdict  for  the  defendants. 

Ludlow ^  Serjt.,  and  Btuhy,  for  the  plaintiff. 

C.  Fhillips  and  Justice,  for  the  defendants. 

[Attorneys— iS^oi/ncfye,  and  WhiU  j*  IT.] 


(OoiCTi  Side.) 
BEFORE  MR.  JUSTICE  TAUNTON. 


BEX  V,  NICHOLS,  GEORGE  ORGAN  PARSONS,  and  SARAH 
PARSONS.    4pn/5, 

The  counsel  for  the  prosecution  in  a  case  of  felony  opened  that  he  should  call  A.  and  B. 
as  witnesses,  the  former  being  a  King's  evidence.  Both  before  and  after  those  persons 
were  called,  the  prisoner's  counsel  were  allowed  to  ask  the  other  witnesses,  whether  A. 
and  B.  were  not  persons  of  very  bad  character. 

Indictment  against  Thomas  Nichols  and  George  Organ  Parsons,  for  rohhing 
Henry  Eade  Stephens  of  sovereigns,  bank  notes,  and  promissory  notes,  and  against 
Sarah  Parsons,  as  an  accessary  after  the  fact,  in  harbouring  G.  0.  Parsons. 

Justice^  for  the  prosecution,  opened,  that  he  should  call  a  King's  evidence, 
named  John  Smith,  and  also  a  witness  named  Ann  Mercer. 

and  the  same  are  hereby  from  henceforth  vested  in  the  justices  of  the  peace  for  the  time 
oeing  for  the  said  county  of  Gloucester,  upon  trust,  and  to  the  end,  intent,  and  purpose" 
v^  t  i7*u  ^^^^^  ^^  assize,  sessions,  hundred  courts,  county  and  city  meetings,  &c,  to 
of  fn«tli  qS'.^^v"^  I?  ^^?  "  peaceably,  quietly,  and  freely  permit  and  suffer  the  said  Courts 
suci  nth!'  u??*"»  ^^^  ^1^^^  buildings  and  premises,  to  be  had,  used,  and  enjoyed  for 
thrsRici  !'  ^1**^'^,^^?*  *°^  purposes  as  the  justices  of  the  peace  for  the  time  being  for 
countv  n.  "Jk^  ""^  Gloucester,  at  the  General  Quarter  Sessions  of  the  peace  for  the  said 
The  sYidon  III  ™*'^'^''  P*'^  ^^  ^^^"^y  8^*"  ^«>"^  ^»°»e  ^  ^^^  direct,  order,  or  appoint" 
ings,  Ac  for  #Ko  ^-^^  V'J^?  P"""^^®  ^-^^  *^«  Shiw-haU  being  used  for  the  holding  6f  meet- 
»  }  «'^.,  lur  me  city  of  Gloucester. 
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Mr.  Jastioe  J.  Pabke,  both  before  and  after  those  persons  were  called^ 
allowed  the  prisoners'  counsel  to  ask  the  other  witnesses  for  the  prosecution^ 
whether  John  Smith  and  Ann  Mercer  were  not  persons  of  very  bad  character. 

Mr.  Jackson,  one  of  the  witnesses  for  the  prosecution,  said,  in  answer  to  that 
question,  and  to  the  question  whether  he  would  believe  those  persons  on  their 
oaths — ^that  they  were  both  persons  of  very  bad  character ;  and,  although  he 
^fU)!!  ^^^^^  ^^^  ^7  ^®  would  not  believe  them  on  *their  oaths,  yet  he  should 
^  not  like  to  act  on  their  testimony,  unless  it  was  confirmed  by  other  evi- 
dence. Verdict — G.  0.  Parsons,  Guilty ;  Thomas  Nichols 

and  Sarah  Parsons,  Not  guilty. 

Justice,  W.  J.  Alexander,  and  ChicJiester,  for  the  prosecution. 

Curwood  and  CarringtoUy  for  the  prisoner  Nichols. 

WatsoUy  for  the  prisoners. 

[Attorneys — Blox9<mie  ^  Co.,  for  the  prosecation — Weight  and  Crook^  for  the  respective 

prisoners.] 


REX  V.  JAMES  BERRIM AN  and  THOMAS  BERRIMAN.    Apra^. 

In  an  indictment  for  robbery  the  property  was  laid  in  J.  H.  It  appeared  that  the  pro- 
secutor's name  was  J.  W.  H. : — ^Held,  not  material,  if  he  was  generally  known  by  the 
name  of  J.H. 

RoBBEBT.     The  property  was  laid  in  John  Hancoz. 

The  son  of  the  prosecutor  stated,  that  his  father's  name  was  John  Walter  Han- 
cox. 

Mr.  Justice  J.  Parke.    Is  your  father  generally  known  by  the  name  of  John 
Hancox  ? 

The  Witness.     Yes,  my  Lord. 

The  case  proceeded :  but,  at  a  latter  stage  of  it,  the  prosecutor  being  called^ 
it  then  appeared  that  his  name  was  correctly  stated  in  the  indictment 

Verdict — Guilty. 

Justice  and  PhiUpottSy  for  the  prosecution. 

C,  WatsoUy  for  the  prisoners. 

[Attorneys — Newman  and  CrooA.] 
See  the  case  of  Rex  v.  Sheen,  ante,  Vol.  2,  p.  634. 


NORTHERN   CIRCUIT. 

1833. 

BEFORE  MR.  JUSTICE  ALDERSON  AND  MR.  BARON  QVRNET. 


{Crown  Side,) 
BEFORE  MR.  BARON  GURNET. 

♦602]  *REX  v.  BINGLEY  and  LAW.     March  12. 

A.  was  attacked  by  robbers,  who  after  nsing  Tery  great  violence  towards  him  took  from 
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him  a  piece  of  paper,  on  which  was  written  a  piece  of  memorandum  respecting  some 
money  that  a  person  owed  him : — Held,  robbery. 

HoBBERT.  The  prisoners  were  indicted  for  robbing  John  Atkinson  cf  "  one 
piece  of  writing  paper  of  the  value  of  one  penny,  one  other  piece  of  paper,  of  the 
value  of  one  penny,  and  one  written  memorandum,  of  the  value  of  one  penny, 
of  the  goods  and  chattels  of  the  said  John  Atkinson/' 

It  appeared  that  the  prosecutor,  had,  in  the  month  of  February,  1833,  been 
at  Pontefract  Market ;  and  that,  before  he  left  Pontefract,  he  had  given  all  hi< 
money  into  the  charge  of  the  landlord  of  the  inn  at  which  he  had  taken  rt^ 
frcshment ;  so  that  when  he  left  the  inn  to  go  home,  he  had  nothing  in  hi.< 
pockets,  except  a  slip  of  paper,  which  contained  a  memorandiun  of  a  sum  of 
money  which  a  person  owed  him.  On  his  way  home,  the  two  prisoners  ru^be*! 
upon  him  and  knocked  him  down,  and  after  beating  him  till  he  was  disabled, 
they  rifled  his  pockets  and  left  him ;  when  he  came  to  himself,  he  missed  the 
slip  of  paper,  which  was  never  found  afterwards. 

Gurnet,  B.     If  any  thing  was  taken  away  from  the  *prosecutor  by  r^Qf^^j 
violence,  however  insignificant  its  value,  that  is  sufficient  to  constitute  1- 
robbery.     In  cases  of  robbery,  the  value  is  immaterial,  and  the  prosecutor,  by 
carrying  this  memorandum  in  his  pocket,  shewed  that  he  considered  that  it  w::s 
of  some  value  to  himself. (a)  Verdict — Guilty. 


*{Oica  Side,)  [*604 

BEFORE  BfR.  JUSTICE  ALDERSON. 

COPE  V.  COPE.     March  14. 

If  a  husband  have  access,  and  others  at  the  same  period  have  a  criminal  intimacj  with 
his  wife,  and  she  hare  a  child,  such  child  is  legitimate ;  but  if  the  husband  and  wife  be 
living  separately,  and  the  wife  is  notoriously  living  in  adultery,  a  child  bom  under  such 
circumstances  would  be  illegitimate,  although  the  husband  had  an  opportunity  of 
access.  On  the  trial  of  an  issue,  in  which  the  question  is,  whether  A.  is  the  legitimate 
son  of  B.,  neither  the  declarations  of  B.,  nor  of  his  wife,  the  mother  of  A.,  are  receiva- 
ble to  shew  that  A.  is  illegitimate. 

Issue  directed  by  the  Master  of  the  Roll,  to  try  whether  the  plaintiff,  Wil- 
liam Cope,  was  the  legitimate  son  of  Richard  Cope. 

It  appeared  that  Richard  Cope  and  his  wife  had  lived  together  for  some  years ; 
but  that,  several  years  before  the  birth  of  the  plaintiff,  Richard  Cope  went  to 
work  at  a  place  about  fourteen  miles  distant  from  the  place  at  which  his  wife 
and  himself  had  resided,  and  at  which  she  continued  to  reside ;  and  it  appeared 

(a^  In  larceny  and  robbery,  the  value  of  the  thing  stolen  is  immaterial,  but  still 4t  mas 
be  or  tome  value  to  the  person  robbed  j  and  therefore,  where  a  prisoner  compelled  the 
prosecutor,  by  threats,  to  give  her  his  promissory  note  for  a  sum  of  money,  which  was 
therefore  a  void  instrument  in  law,  this  was  holden  by  the  Judges  not  to  be  robbery, 
because  the  note  was  of  no  value  to  the  prosecutor.  Rex  v.  Phipoe,  2  Leach,  673.  In 
the  case  of  Rex  v,  Henry  Clerk,  R.  k  R.  G.  G.  B.  181,  where  it  was  held,  that  stealing  rc- 
issuable  notes  after  they  had  been  paid,  and  before  they  were,  in  fact,  re-issned,  did  not 
subject  the  party  to  an  indictment  on  2  Geo.  2,  c.  25  [then  in  force]  for  stealing  notes :  it 
was  held  that  the  party  might  be  convicted  on  counts  for  larceny,  in  stealing  "  so  manv 
pieces  of  paper,  each  piece  of  the  said  paper  being  respectively  stamped  with  a  stamp  of 
4</.  and  being  of  the  value  of  4d.  f  for,  although  it  was  contended  that  the  paper  and  stamps 
In  their  then  state  were  worth  nothing,  and  that  they  would  not  tell  for  to  much  at  a  farthing. 
and  that  nothing  could  be  the  subject  of  larceny  which  was  not  worth  the  smallest  current 
coin  in  the  kingdom ;  yet  the  Judges  held  the  conviction  for  larceny  on  these  latter  counti 
good,  for  the  paper  and  stamps,  particularly  the  latter,  were  valuable  to  the  owners. 
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that,  from  that  time^  Eichard  Cope  resided  near  the  place  at  which  he  worked, 
but  that  he  used  to  come  home  to  the  house  at  which  his  wife  resided,  at  id- 
tervals  of  from  three  to  six  weeks ;  and  that  he  always  maintained  hi^  wife. 
The  plaintiflTs  mother  had  five  children,  of  whom  the  plaintiflP  was  the  youngest. 

F.  PoUocky  for  the  defendant,  proposed  to  give  evidence  of  the  declarations  of 
the  plaintifiTs  mother,  as  to  the  illegitimacy  of  the  plaintiff. 

Aldeeson,  J.,  rejected  the  evidence. 

F,  PoUocky  proposed  to  give  evidence  of  the  declarations  of  Richard  Cope,  that 
the  plaintiff  was  not  legitimate. 

Alderson,  J.     It  has  been  decided  by  Lord  Hardwicke,  that  the  declara- 
tions of  a  wife  are  not  receivable  to  bastardize  her  child  \  and  I  think,  a  fortiori, 
^'^051  ^^^^  ^^^  ^declarations  of  the  husband  ought  not.     Lords  Hardwick  and 
^     ^  Mansfield,  have  both  decided,  that  illegitimacy  can  only  be  made  out  by 
the  fact  of  their  having  been  no  marriage,  or  by  proof  of  non-access. 

The  evidence  was  rejected. 

For  the  defendant,  a  copy  of  the  plaintiff's  baptismal  register  was  put  in,  in 
which  he  was  described  as  the  illegitimate  son  of  Isabella  Cope.  The  clergy- 
man by  whom  the  plaintiff  was  baptized  was  living,  but  was  not  called  as  a 
witness. 

AldersoX;  J.,  (in  summing  up.)  If  a  child  be  bom  in  marriage,  during 
the  life-time  of  the  husband,  it  is  presumed  to  be  legitimate.  It  appears  that 
the  plaintiff  in  this  case  is  the  youngest  child,  that  he  was  bom  after  four 
other  children,  and  during  the  lifetime  of  Richard  Cope.  He  therefore  is  clearly 
legitimate,  unless  it  be  proved  that  the  husband  had  no  access.  Now,  it  is 
shewn  that  he  had  opportunity  of  access,  and  if  a  husband  have  access,  and 
others  at  the  same  time  are  carrying  on  a  criminal  intimacy  with  his  wife,  a 
child  bom  under  such  circumstances  is  legitimate  in  the  eye  of  the  law.  But, 
if  the  husband  and  wife  are  living  separate,  and  the  wife  is  notoriously  living 
in  open  adultery^  although  the  husband  have  an  opportunitv  of  access,  it  would 
be  monstrous  to  suppose,  that,  under  these  circumstances,  he  would  avail  him- 
self of  such  opportunity.  The  legitimacy  of  a  child  born  under  such  circum- 
stances could  therefore  not  be  established.  Verdict  for  the  plaintiff. 
♦fiOfil  *^'  ^^^^^^*y  ^'  OressweU,  and  WrangTiamy  for  the  plaintiff. 
J       *^_  Pollock,  Jo7ie$j  Serjt.,  and  Wightman,  for  the  defendant. 

See  the  case  of  Morris  v.  Davies,  ante,  Vol.  3,  pp.  215  and  427,  and  the  authorities  there 
referred  to ;  and  also  the  report  of  the  case  of  the  Gardner  Peerage,  in  the  House  of 
Lords. 


PROMOTIONS. 


In  the  vacation  after  Hilary  Term,  Z>.  Pollock,  Esq.,  Philip  Courtenayj 
Esq.,  J.  Blackbume,  Esq.,  and  W,  ff,  Maule,  Esq.,  were  appointed  his  Ma- 
jesty's counsel  learned  in  the  law. 


INDEX 


PRINCIPAL  MATTERS. 


ABUSING  CHILDREN. 
See  Rape. 

ACCESSARY. 

It  ifl  not  essential  that  there  shonld  have  been 
any  direct  comrounication  between  an  acces- 
sary before  the  fact  and  the  principal  felon. 
It  is  enoagh  if  the  accessary  direct  an  inter- 
mediate agent  to  procure  another  to  commit 
the  felony ;  and  it  will  be  sufficient  eren  if 
the  accessory  does  not  name  the  person  to 
be  procured,  but  merely  directs  the  agent  to 
employ  some  person.    Rtx.  ▼.  Cooper,      535 

ACCOMPLICE. 
See  Manslauohtsb,  4. 

A  prisoner  ought  not  to  be  convicted  upon  the 
evidence  of  any  number  of  accomplices,  un- 
confirmed by  other  testimony.  JRex  v. 
NoakeM,  32G 

ADMINISTRATOR. 

An  intestate  died  in  the  month  of  August :  her 
next  of  kin  took  out  letters  of  administration 
in  the  same  month,  and  went  and  lived  in 
her  house  till  the  month  of  November,  when 
the  goods  of  the  intestate  in  the  house  were 
seized  under  a  fieri  facias  against  the  admi- 
nijtrator  for  a  debt  of  his  own :  Held,  that 
an  action  lay  against  the  sheriff  by  the  ad- 
ministrator, in  his  representative  capacity, 
for  this  seizure.  But,  semble,  that,  if  the 
administrator  had  remained  in  possession 
for  a  very  long  time,  it  would  have  been 
otherwise.     CtuikeU  v,  JfarehaU,  31 

ADULTERY. 

In  an  action  of  orim.  con.,  letters  written  by 
the  wife  to  third  persons,  before  she  became 
acquainted  with  the  defendant,  and  in  which 
she  mentioned  her  husband,  are  receivable 
in  evidence  to  shew  the  terms  on  which  they 
were  with  respect  to  affection.  Wiltit  v. 
Bernard,  3i2 


AGENT. 

iSee  PitnrciPAL  and  Agent. 

AGREEMENT. 

A.  haviag  printed  a  work,  sold  300  copies  to  B., 
a  bookseller,  at  40«.  a  copy,  binding  himself 
not  to  sell  to  others,  in  quires,  under  489., 
and  in  single  copies  under  508.  a  copy,  until 
B.'s  300  were  sold,  or  his  consent  was  ob- 
tained, In  his  letter,  which  constituted  the 
agreement,  he  said  to  B.  "  I  do  not  expect 
you  to  sell  under  48«.  and  50*.,  but  do  as  you 
like."  When  B.  had  sold  a  part  of  the  300 
copies,  he  went  into  partnership  with  C,  and 
transferred  all  his  stock  at  the  cost  price. 
He  also  sold  some  copies  at  45c.  and  46«. — 

A.  in  contravention  of  his  agreement,  sold 
under  the  stipulated  prices ;  but,  on  being 
threatened  with  proceedings  by  B.,  per- 
suaded D.,  who  had  purchased  the  principal 
part,  to  consent  to  give  them  back,  if  it  would 
satisfy  B. — D.  had  an  interview  with  B.,  and 
told  him  this.  D.  said,  that  he  understood 
the  arrangement  •  was  a  settlement  of  the 
difference,  and  that  B.  went  away  from  the 
interview  perfectly  satisfied:  Held,  in  an 
action  by  B.  against  A.  for  a  breach  of  the 
agreement,  that  neither  the  underselling  by 

B.  nor  the  transfer  of  the  stock  to  the  part- 
nership, were  grounds  of  nonsuit;  but  that 
the  arrangement  with  D.  was  an  answer  to 
the  action,  if  the  Jury  thought  it  made  an 
end  of  the  dispute  between  the  parties. 
Held,  also,  that,  on  the  question  of  damages, 
it  might  be  considered  whether  B.'s  own  un- 
derselling had  or  had  not  contributed  to 
affect  the  price  of  the  work  in  the  market. 
Benning  v.  Decoe,  427 

ALIEN. 

1.  A.  resided  in  Pennsylvania  before  the  de- 
claration of  American  independence,  and  ho 
had  a  son,  B.,  born  there  also  before  that 
period.  In  1783,  A.  oame  to  England,  to 
get  compensation  for  losses  aa  an  American 
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loyftlist.  In  1785,  A.  retimed  to  Pennsyl- 
vanta,  where  he  died.  B.  never  ws8  in  Eng- 
land. Bemble,  that  both  A.  and  B.  were 
American  enbjects,  and  that  A.  became  so 
by  retoming  to  Pennsylvania  in  1785;  and 
that  a  claim  to  lands  could  only  (if  at  all) 
be  made  through  them  under  the  stat  37 
Geo.  3,  0.  97,  s.  24.  Dod  d.  Stiuubufy  t. 
Arkwriykt,  575 

2.  What  A.  said  in  England  aa  to  why  he  came, 
is  evidence.  576 

AMERICAN. 

See  AuMH. 

APOTHECARY. 

A  diploma  of  M.  D.  from  the  University  of  St 
Andrew's,  in  Scotland,  is  no  defence  to  an 
action  for  penalties  under  the  55  G.  3,  c.  194, 
s.  20,  for  practising  as  an  apothecary,  with- 
out having  obtained  a  certificate  from  the 
Apothecaries'  Company ;  and,  semble,  that 
a  similar  diploma  from  an  English  university 
would  cot  be  so.  The  ApotkeearUif  Compa- 
ny y,  CoUint,  519 

APPREHENSION.      ^^  ^    ^ 

Set  iKPIttSOSMBXT. 

Magistrates  have  no  authority  to  detain  a  per- 
son known  to  them,  till  some  other  person 
makes  a  charge  against  him.  Before  they 
detain  a  known  person,  they  should  have  a 
charge  actually  made.    Bex  v.  Bimie,    206 

ARSON. 

See  OuTHuusB.— Lord  Cbibf  Jdbtxcb   Tnr- 
DAL^s  Chargb,  p.  265,  n. 

1.  If  a  person  set  fire  to  a  stack,  the  fire  firom 
which  is  likely  to  and  which  does  communi- 
cate  to  a  bam,  which  is  thereby  burnt,  the 
person  is  indictable  for  burning  the  bam. 
Btx  V.  Oooptr,  325 

2.  A  prisoner  tried  at  the  assises  for  arson,  on 
Wednesday,  the  20th  of  March,  was,  on 
Monday  the  18th,  served  at  the  prison  with 
a  notice  to  produce  a  policy  of  insurance. 
The  commission-day  was  Friday,  the  15th, 
and  the  prisoner's  home  was  ten  miles  from 
the  assise  town.  Held,  that  the  notice  was 
served  too  late.    Bex  v.  EUicomhe,  622 

3.  Hold,  also,  thatthe  intent  to  deflraud  an  in- 
'     surance  office  being  charged  in  the  indict- 
ment was  not  such  notioe  to  the  prisoner  as 
would  make  a  notioe  to  produce  the  policy 
unnecessary.  622 

ASSAULT. 

1.  One  of  the  marshals  of  the  dty  of  London, 
whose  duty  it  was,  on  the  day  of  a  public 
meeting  in  the  Guildhall,  to  see  that  a  pas- 
sage was  kept  for  the  transit  to  their  oar- 
riages  of  the  members  of  the  corporation  and 
others,  directed  a  person  In  the  front  of  a 
crowd  at  the  entrance  to  stand  back,  and, 
on  being  told  by  him  that  he  oould  not  for 
those  behind  him,  strack  him  immediately 
on  the  face,  saying  that  he  would  make  him : 
Held,  that  in  so  doing  the  marshal  exceeded 
hia  authority,  and  that  he  should  have  con- 
fined himself  to  the  use  of  pressure,  and 
should  have  waited  a  short  time  to  afford  an 
opportunity  of  removing  the  party  in  a  more 
peaceable  way.     Imaeon  v.  Cope,  193 

2.  If  one  of  two  persons,  fighting,  uninten- 
tionally itzike  a  third,  he  i«  answerable  in 


an  aetion  for  an  assault,  and  the  ahiSflee  cf 
intention  can  only  be  urged  in  mitigation  of 
damages.    Jamee  v.  Campbeiif  372 

ATTORNEY. 
See  Syidbbcb,  8,  18,  19. 

1.  A.  brought  an  action  for  an  attorney's  biH 
against  B.,  but  only  recovered  a  small  turn 
for  money  lent,  as  there  had  been  no  bill 
delivered :  Held,  that  A.  might  recover  the 
amount  of  the  attorney's  biU  in  another  ac^ 
tion,  brought  after  the  bill  was  delivered, 
although  uiis  was  a  part  of  his  demand  in 
the  flrrt  action ;  and  that  it  was  not  neces- 
sary that  he  should  have  been  nonsuited  in 
the  first  action  to  entitle  him  to  bring  the 
second.    Hemingr,  WiUouj  64 

2.  An  attomey  brought  an  acdon  against  the 
petitioning  creditor,  under  a  commission  of 
bankrupt,  for  business  done  previous  to  the 
assignment,:  Held,  that,  notwithstanding 
the  14th  section  of  the  bankrupt  act  (6  Gto. 
4,  c.  16),  he  might  maintain  the  aetion  with- 
out ptH^f  that  his  charges  had  been  allowed 
by  the  commissioners,  according  to  the  pro- 

^Vvlsionsj^r'that  section,  aa  the  whole  wss 
matter^f  investigation  before  the  taxing 
officer.    Fteker  v.  Filmer,  92 

3.  When  two  persons  are  in  partoership  as  at- 
torneys, it  is  sufficient,  under  the  statutes  3 
Jac.  1,  c.  7,  and  2  Geo.  2,  c  23,  if  thor  bill 
for  business  done  is  signed  in  the  name  of 
the  firm,  without  the  Christian  name  of  either 
partner.     Smith  v.  Brwen,  94 

4.  An  attorney  in  a  cause  is  not  answerable  for 
the  absence,  neglect,  or  want  of  attention  ia 
the  counsel  engaged  in  it.  Lowry  v.  Guil- 
ford, 254 

6.  Two  persons  in  partnership  as  attocnejrs 
may  recover  in  a  joint  aetion,  for  business 
done  in  the  Palace  Court,  although  itappcsr 
that  one  of  them  only  was  a  person  entitlei 
to  practise  in  that  court.    Ardtn  v.  Tiecker, 

2i$ 

6.  An  attomey  cannot  be  asked  whether  A. 
applied  to  him  to  draw  a  eertain  deed,  nor 
whether  A.  asked  his  advice  for  a  lawful  or 
an  unUkwful  purpose.  Ihe  d.  Shellard  r. 
Harrie,  592 

7.  The  protection  of  communications  made  hy 
a  client  to  his  attomey  applies  to  all  eases  is 
which  the  relation  of  attomey  and  client 
subsists,  and  to  all  cases  where  the  cUect 
applies  to  the  attomey  in  his  professional 
capacity.  JUd. 

AUTHOR. 

1.  An  author  was  engaged  to  write  for  a  (r«r- 
tain  sum  an  article  to  appear  among  otben 
in  a  work  called  **  The  Juvenile  Library." 
Before  he  had  completed  his  article,  and  be- 
fore any  portion  of  it  was  published,  the 
work  in  which  it  was  to  appear  was  discon- 
tinued :  Held,  that  the  publishers  were  not 
entitled  to  claim  the  completion  of  the  irti- 
de,  that  it  might  be  published  in  a  septrste 
form  for  general  readers,  but  were  bound  to 
pay  the  author  a  reasonable  sum  for  the  part 
which  ho  had  prepared.  Held,  also,  thst 
such  reasonable  sum  was  recoverable  on  a 
quantum  meruit  in  a  common  count  for  work 
and  labour.    Planche  v.  CoUmrn,  53 

2.  If  A.,  being  the  author  of  a  law  book,  sell 
the  copyright  to  B.,  and  B.  publish  a  third 
edition  of  the  work  edited  by  aaotheri  but 
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not  stated  to  be  so,  and  which  purchasers 
were  likely  to  eappose  was  edited  by  A., 
sacb  edition  having  errors  and  mistakes  in 
it  calculated  toiiynre  the  reputation  of  A.  as 
an  author:  Held,  at  Nisi  Prius,  that,  for  this, 
an  action  lies  by  A^  against  B.  The  ques- 
tion, whether  an  edition  purports  to  haTO 
been  edited  by  A.  is  a  question  for  the  Jury; 
but  the  question,  whether  the  alleged  errors 
and  mistakes  be  so  or  not,  and  whether  they 
are  such  as  are  calculated  to  injure  the  repu- 
tation of  A.  as  an  author,  are  questions  for 
the  Court    Arehbold  ▼.  Sweet,  '  210 

BAIL. 

1.  One  of  the  bail  waa  called  as  a  witness  for 
the  defendant  and  objected  to ;  but  on  a  sum 
equal  to  double  the  amount  sworn  to  being 
deposited  with  the  marshal  of  the  L.  C.  B., 
his  Lordship  struck  the  witness's  name  out 
of  the  bail  piece,  and  he  was  examined. 
Pearry  v.  Fleming,  603 

2.  In  an  action  against  the  sheriff  for  refusing 
to  take  bail,  it  is  no  answer  to  the  action 
that  the  party  arrested  did  not  tender  a  bail 
bond.  The  sheriff  is  to  prepare  the  bond. 
But,  Bcmblo,  that  he  is  entitled  to  be  paid  for 
eo  doing  by  the  party  arrested.  MiUne  y. 
Sir  J/.  Wood,  687 

BANKRUPT. 
See  Concordat. — Evidence,  8. — Maliciously 

SUING  OUT  A  COVVISSION  OF  BANKRUPT. 

1 .  A  was  entitled  to  commission  for  introducing 
to  a  tradesman  a  purchaser  for  his  business, 
which  was  to  be  paid  on  the  completion  of 
the  bargain.  After  he  had  introduced  the 
purchaser,  but  before  the  matter  was  settled, 
he  became  bankrupt,  and  his  assignees 
brought  an  action  for  the  commission,  which 
they  afterwards  discontinued,  and  wrote  to 
him,  saying  that  they  disclaimed  all  right  to 
the  money.  A.  upon  this  brought  an  action 
in  his  own  name :  Held,  that  he  was  not  en- 
titled to  recover.     Hillary  v.  Morri»,  6 

2.  A  bankrupt  is  not  indictable  on  the  stat  6 
Geo.  4,  c.  16,  s.  112,  for  concealing  his  books 
till  after  ho  has  concluded  his  last  examina- 
tion.    Bex  V.  Walters,  138 

3.  Parol  evidence  of  any  thing  that  a  bank- 
rupt says  at  the  time  of  his  last  examination 
cannot  bo  received,  although  it  should  ap- 
pear, that  no  part  of  what  he  said  was  taken 
down  in  writing.  Jbid. 

4.  Whether  on  such  an  indictment,  the  peti- 
tioning creditor  is  a  competent  witness  to 
prove  the  petitioning  creditor's  debt — Quiere. 

Ibid, 
6.  Where  the  bankruptcy  of  a  party  is  stated 
in  an  allegation,  in  an  indictment  for  a  con- 
spiracy, the  assignment  cannot  be  received 
as  evidence  in  support  of  such  allegation, 
unless  it  be  proved  by  the  subscribing  wit- 
ness.    Hex  V.  Pope,  208 

BIGAMY. 

On  an  indictment  against  a  man  for  bigamy, 
it  appeared  that,  ^)r  the  purpose  of  conceal- 
ment, the  second  wife  was  married  by  a 
name  by  which  she  had  never  been  known : 
Hold,  that  this  was  no  answer  to  the  charge, 
although,  if  the  first  marriage  had  taken 
place  under  such  circumstances,  that  would 
have  been  thereby  rendered  void.  Bex  v. 
Petuon,  412 


BILL  OF  EXCHANGE. 

See  Composition,  2.— Evzbibnce,  9.— Witness, 
3. 

1.  A  publican  took  from  a  person,  who  boarded 
and  lodged  in  his  house,  a  bill  and  a  note, 
both  at  one  time,  for  his  score,  part  of  which 
eonsiflted  of  a  demand  for  spiri^,  but  not  to 
the  amount  of  either  bill  or  note;  money 
was  also  paid  on  account:  Held,  in  an 
action  on  the  securities,  that,  although 
they  were  given  at  the  same  time,  the  plain- 
tiff might  recover  on  one  of  them,  and  also 
that  he  might  apply  the  money  paid  in  re- 
duction of  the  demand  for  spirits,  although 
such  demand  could  not  he  recovered,  in  con- 
sequence of  the  act  of  24  Geo.  2,  c  40. 
Crookehanh  v.  Boee,  19 

2.  Where  a  bill  is  by  the  acceptor  made  pay- 
able at  a  particular  place,  which  is  not  his 
residence,  proof  of  presentment  at  that  place 
is  not  sufficient  in  an  action  against  the 
drawer,  without  proof  of  the  acceptor's 
handwriting.     Sedgwick  v.  Jager,  199 

3.  Semb^e,  that  an  indorsee  for  value,  who  re- 
oeives  part  payment  from  the  drawer  of  an 
accommodation  bill,  and  takes  a  new  bill  to 
give  time  for  the  payment  of  the  remainder, 
does  not  thereby  discharge  the  acceptor,  un- 
less ho  was  aware  that  uie  acceptance  had 
been  given  for  the  drawer's  accommodation. 
Bolfey,  Wyatt,  181 

Whether,  if  he  knew  that  fact,  it  would 
make  any  differenoe — Quaere.  Ibid, 

4.  The  traveller  of  a  tradesman  in  London 
called  on  his  employer's  debtor  in  the  coun- 
try, and,  being  unable  to  obtain  cash,  oon- 
lented,  at  the  request  of  the  debtor,  to  take 
an  aoceptanoe  for  the  amount,  and  wrote  the 
whole  form  of  a  bill  except  the  name  of  the 
drawer,  and  sent  it  up  to  his  employer,  tell- 
ing the  debtor  that  he  did  not  think  it  would 
be  satisfactory.  The  employer  kept  the  bill, 
but  did  not  put  his  name  to  it  as  drawer. 
The  traveller  had  no  authority  to  sign  bills, 
but  was  in  the  habit  of  sending  them  up 
without  the  drawer's  name,  to  prevent  risk 
by  loss:  Held,  that  these  facts  did  not 
amount  to  proof  of  the  drawing  of  a  bill  so 
as  to  prevent  the  creditor  from  recovering 
for  his  original  demand,  before  the  instru- 
ment purporting  to  be  a  bill  became  due. 
Vy»e  V.  Clarke,  403 

6.  An  offer  on  the  part  of  the  indoner  of  a  bill 
to  pay  part  of  the  amount,  and  the  costs, 
and  to  give  a  warrant  of  attorney  for  the  re- 
sidue, will  not  dispense  with  Uie  proof  of 
notice  of  dishonour.   Standage  ▼.  Creighton, 

400 

6.  It  was  proved,  in  an  action  against  the  in- 
dorser  ^f  a  bill  of  exchange,  that,  two 
months  after  it  was  due,  it  was  produced  to 
him,  and  inquiries  were  made  as  to  the  drawer 
and  acceptor;  upon  which  he  said,  that  if 
the  holder  would  take  10«.  in  the  pound,  he 
would  secure  it:  Held,  sufficient  to  dispense 
with  proof  of  notice  of  dishonour.  Dixon 
V.  Elliott,  437 

7.  A  bill  of  exchange  for  twenty-Ace  seventeen 
shillings  and  three  pence,  is  a  bill  of  exchange 
for  twenty-five  pounds  seventeen  shillings 
and  three  pence,  and  may  be  declared  on  as 
such.     Pkippe  V.  Tanner,  488 

8.  A.  procured  a  banking  company  to  advance 
lOOi.  on  a  bill  of  exchange  for  300^,  A. 
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giving  the  company  bis  gaaiuntie  for  the 
amoont  so  adviineed,  bnt  having  do  other 
interest  in  the  bili :  Held,  that  A.  might  re- 
cover the  whole  amount  of  the  bill  in  an  ac- 
tion against  the  aooeptor,  and  not  merely 
the  amount  for  which  he  gave  hli  guarantie. 
Jieid  V.  Fumival,  499 

9.  In  an  action  on  a  bill  of  exchange,  where 
the  defence  is  that  the  bill  had  been  altered, 
the  defendant  cannot  go  into  evidenoe  to 
shew  that  other  bills  hmd  oeen  likewise  al- 
tered.    Thompson  r.  Mottly,  501 

BOND. 
See  Stamp. 

A  bond  was  ezeented  by  a  person  who  could 
not  write :  Held,  that  if  there  was  no  other 
plea  besides  non  est  factum,  the  defendant's 
counsel  could  not  ask  whether  the  bond  was 
read  over  to  the  defendant  before  he  signed 
it,  nor  what  was  the  transaction  respecting 
which  it  was  given.  Cfranhrook  v.  Vadd,  402 

BRIBERY. 
See  Triatinq. 

1.  Two  of  the  electors  of  a  borough  went  to  a 
banker  there,  and  said,  they  wished  to  draw 
checks  npon  the  bank.  The  banker  pro- 
mised to  honour  any  checks  they  might 
draw.  The  checks  drawn  were  signed  by 
one  only,  but  the  account  in  the  banker's 
books  was  opened  in  the  joint  names :  Held, 
that  they  might  maintain  a  Joint  action 
against  the  candidate  in  whose  interest  they 
were,  if  he  adopted  the  payments  made. 
Bremridge  v.  Campbell,  186 

S.  Semble,  ihat,  where  the  same  sum  is  given 
to  every  voter  coming  from  the  same  place 
to  an  elecUon,  for  his  trayelling  expenses,  it 
is  bribery;  and  it  is  not  the  less  so,  though 
all  the  candidates  agree  in  the  payment  of 
the  same  amount.  But  it  is  for  the  Jury  to 
say,  in  an  action  by  an  agent  of  the  candi- 
date to  recover  the  amount  from  his  princi- 
pal, whether  the  money  was  bona  fide  paid 
for  expenses,  and  expenses  on/y.  Ibid, 

BUILDING  ACT. 

The  building  act,  14  Geo.  8,  c.  78,  s.  100,  limits 
actions  to  be  brought  within  three  months. 
A.  had  begun  to  build  a  party  wall,  partly 
on  the  soil  of  B.,  more  than  three  months 
before  the  action,  but  had  not  completed  it 
till  within  that  time :  Held,  that  B.  might 
recover  for  such  part  of  the  trespass  as  was 
committed  within  the  time  limited  j  but 
that,  if  nothing  had  been  done  within  the 
three  months,  he  must  bring  ejectment 
Trotter  v.  Simpton,  51 

BURGLARY. 

If  a  married  woman  take  a  houso  in  which  a 
burglary  is  committed,  the  house  must  be 
laid  as  the  house  of  the  husband,  although 
she  be  living  separate  from  him.  Hex  v. 
Smifth,  201 

CARRIER. 

Se€  Stage  Coach. 
1.  In  stating  the  termini  of  tho  journey  in  de- 
claring against  a  carrier,  the  word  London 
will  be  taken  as  a  nomcn  collcctirum,  in- 
cluding all  that  is  commonly  so  called,  and 
not  the  city  merely.     Dcck/ord  v.  Ontttcell, 

242 


2.  If  a  earrier  direete  goods  to  be  sent  to  i 
particolar  booking  office,  ho  ia  answersble 
for  the  negligence  of  the  booking  office 
keeper.     Coiepepper  t.  Good,  3S0 

3.  In  an  aetion  against  the  carrier,  the  pertoD 
at  tho  booking  office  wfaodeliTered  the  goods 
to  the  carrier,  is  a  competent  witness  to 
prove  the  state  in  which  they  were  deliver- 
ed. Jhid. 

CATTLE. 

If  A.  set  fire  to  a  cow-house  and  bum  to  death 
a  cow  which  is  in  it,  A.  is  indictaUo  under 
under  the  statute  7  A  8  Geo.  4,  o.  30,  s.  16. 
for  killing  the  cow.    Rex  t.  Haugkum,  5^ 

CERTIFICATE  FOR  EXECUTION. 

1.  Practice  aa  to  certificates  for  execution,  un- 
der the  statute  1  Will.  4,  c.  7,  s.  2.  Bar- 
ford  V.  NeUon,  S 

2.  In  cases  of  ejectment,  the  certificate  of  the 
Judge  must,  under  the  stat.  11  Geo.  4,  c  7U, 
8.  38,  be  for  immediate  possession,  or  the  cas« 
must  take  its  ordinary  course:  bnt  if  the 
Judge  should  think  that  some  time  ought  iu 
be  allowed  to  the  defendant,  ho  will  grant  a 
certificate  for  immediate  poasession,  the  lei- 
sor  of  the  plaintiff  undertaking  not  to  en- 
force it  for  a  certain  time.  JD^  d.  Patbsr 
V.  HiUiard,  132 

CHARITABLE  INSTITUTION. 

1.  A  member  of  a  committee  of  management, 
taking  an  active  part  in  the  concerns  of  a 
charitable  institution  supported  by  voluntary 
contributions,  is  liable  for  goods  fhmifhed 
by  a  tradesman  for  the  use  of  the  institu- 
tion, although  it  appear  that  such  tradesman 
did  not  Airnish  them  on  any  contract  with 
the  committee,  but  having  at  first  furnished 
goods  on  the  credit  of  an  individual,  who, 
previously  to  the  formation  of  a  conunittetr. 
had  the  sole  management,  continued  to  send 
them  in  afterwards  on  ordere  given,  ss  be- 
fore, by  the  servants  of  the  institution,  with- 
out any  inquiry  as  to  who  was  liable  to  ps; 
him.     GUnttter  v.  Hunter ^  62 

2.  If  a  builder  do  work  at  an  intended  bosjti- 
tal  on  the  order  of  the  physician  and  sur- 
geon, they  being  announced  to  deliver  lec- 
tures there,  nnd  being  members  of  the  pn>- 
visional  committee,  such  building  is  not 
bound  to  look  solely  to  the  funds  of  the  hoe- 
pital  for  payment,  but  may  sue  the  person:* 
who  gave  the  orders,  unless  he  was  distinctly 
informed  that  the  dealing  was  to  be  on  tht> 
terms  of  looking  for  payment  to  the  fnnd» 
of  tho  hospital  only.  Piul:  v.  Scuduti.or(  71 

CLERK. 
iSiee  Parish  Clerk. 
CLOTH  TllADE. 
Semble,  that  there  is  not  any  custom  in  ihv 
cloth  trade,  by  which  a  tailor,  who  receipt  * 
cloth  from  a  clothier  which  ho  does  nots}'* 
proTC,  is  bound  to  pay  for  it,  if,  when  sent 
back,  it  does  not  reach  the  seller,  unless  he 
shews  that  he  has  delivefed  it  to  the  sellerV 
order  in  icriiing,    Davies  v.  ffaltoUf  69 

COMMENCEMENT  OF  ACTION. 

See  Time. 

COMPOSITION. 

1.  A.,  being  creditor  of  B.,  had  executed  s 
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eonipotitioii  dded,  in  which  itwM  stipulated 
that  the  deht  shonld  be  paid  at  6«.  in  the 
poand,  by  promiasory  notes.  After  exeouting 
this  deed,  A.  obtained  payment  from  B.  in 
fall :  Held,  that  B.  oould  not  recover  back 
the  difference  between  the  full  amount  and 
<(«.  in  the  pound,  without  proving  that  the 
composition  notes  had  been  paid,  or  giving 
some  evidence  that  would  bo  equivalent  to 
such  proof.     Ward  v.  Bird,  220 

2.  A.  advanced  100^  to  B.  on  the  Joint  and 
several  promissory  note  of  B.  and  C,  the 
latter  at  that  time  owing  A.  dbL  on  his  own 
account.  G.  failed,  and,  at  a  meeting  of  his 
creditors,  A.  and  others  entered  into  a  reso- 
lution that  C.  should  assign  certain  property 
for  the  benefit  of  his  creators ;  and  that  his 
creditors  should  give  him  a  release.  A.,  at 
the  meeting,  stated  his  debt  to  be  BbL,  and 
he  aflerwimls  received  a  dividend  on  that 
sum;  subsequently  to  this  B.  failed;  Held, 
that  A.  could  not  then  sue  C.  on  the  promis- 
sory note.  Seagtr  r.  BiHington,  456 
CONCORDAT. 

Where  parties  have  become  bankrupt  in  France, 
but  have  been  reinstated  in  their  affairs  by 
a  concordat ;  it  is  not  necessary  in  an  action 
brought  by  them  for  money  due  to  them  be- 
fore their  bankruptcy,  to  prove  that  they 
have  performed  their  part  of  the  concordat, 
but  they  shonld  shew  that  the  action  is 
brought  with  the  assent  of  the  commission- 
ers named  therein.  Orr  v.  Browne,  414 
CONFESSION. 

1.  On  the  trial  of  a  prisoner,  who  has  made 
before  a  magistrate  a  voluntary  confession  of 
his  guilt,  previous  to  the  conclusion  of  the 
evidence  against  him,  which  confession  is 
taken  down  in  writing,  and  signed  by  the 
prisoner,  and  attested  by  the  magistrate's 
clerk ;  the  proper  course  is,  for  the  clerk  to 
give  evidence  of  the  prisoner's  statements, 
refreshing  his  memory  by  the  written  paper. 
Btx  V.  BeU,  162 

2.  A  prisoner  indicted  for  stealing  two  heifers, 
said :  "  I  drove  away  two  heifers  Arom  '  the 
World's  End  Dolvor,"  (i.  e.  Fon).  The  pro- 
secutor's farm  was  called  by  that  name,  but 
he  could  not  swear  that  there  was  not  any 
other  of  the  same  name  in  the  neighbour- 
hood :  Held,  insufficient  to  warrant  a  convic- 
victton.    Rex  v.  Tuff$,  167 

3.  A  prisoner  ought  to  be  told  by  the  magis- 
trate, that,  if  he  makes  any  statement,  it 
may  be  used  as  evidenee  against  him  ;  and 
that  he  must  not  expect  any  favour  if  he 
confesses:  but  the  magistrate  ought  not  to 
dissuade  him  l^om  confessing.  Bex  v.  Oreen, 

312 

4.  A  girl,  accused  of  poisoning,  was  told  by 
her  mistress,  that  if  she  did  not  tell  all  about 
it  that  night,  a  constable  would  be  sent  for 
in  the  morning  to  take  her  before  a  magis- 
trate; she  then  made  a  statement^  which 
was  held  to  be  not  admissible  in  evidence. 
Next  day,  a  constable  was  sent  for,  and  as 
ho  was  taking  her  to  the  magistrate,  she  said 
something  to  him,  he  having  held  out  no  in- 
ducement to  her  to  do  so  :  Held,  that  this 
was  receivable,  as  the  former  inducement 
ceased  on  her  being  put  into  the  hands  of 
the  constable.    Bex  v.  Bickarde,  318 

5.  The  committing  magistrate  had  told  a  pri* 
souer,  that  he  would  do  all  that  he  oonld  for 

Vot.  XXIV.— 47 


him  if  he  would  make  a  disclosure :  after 
this,  the  prisoner  made  a  statement  to  Uie 
turnkey  of  the  prison,  who  held  out  no  in- 
ducement to  the  prisoner  to  confess :  Held, 
that  what  the  prisoner  said  to  the  turnkey 
could  not  be  received  in  evidence,  more  es- 
pecially aa  the  turnkey  had  not  given  Uie 
prisoner  any  caution.    Bex  v.  Cooper,     535 

6.  A  man  and  woman  being  apprehended  on  a 
charge  of  murder,  another  woman,  who  had 
the  female  prisoner  in  custody,  told  her,  that 
she  "  had  better  tell  the  truth,  or  it  would  lie 
upon  her,  and  the  man  would  go  free:" 
Held,  that  a  declaration  of  the  female  pri- 
soner, made  to  this  woman  aftsrwards,  was 
not  receivable  in  evidence.    Bex  v.  Enoch, 

539 

7.  A  statement  relating  to  an  offence,  made 
upon  oath  by  a  person  not  at  the  time  under 
suspicion  is  admissible  in  evidence  against 
him,  if  he  be  afterwards  charged  with  the 
oonunission  of  it.    Bex  v.  Tubby,  530 

CONSTABLE. 
See  FoBCiBLB  B!iTRr,  3.— Ixpsisoxkent. 
CONTRA  PACEM. 
See  Ihdictxxxt,  8. 
CONVICTION. 
See  Dbbb. — Evzoxxob,  3. 
COPYRIGHT. 
See  AuTHOB,  2. 
CORN  TRADE. 
By  custom  in  the  com  market,  a  buyer  may 
pay  the  factor  upon  discount  within  the  two 
months  which  constitute  the  ordinary  time 
of  payment,  either  for  his  own  accnmmoda- 
tion,  or  that  of  the  factor ;  and,  therefore, 
where  a  factor  stopped  payment  after  he  had 
received  the  money  for  com  sold,  but  before 
the  expiration  of  the  two  months,  it  was 
held,  that  the  principal  could  not  sue  the 
buyer,  but  must  look  to  the  factor.    MeUeh 
V.  Carrington,  471 

COSTS. 
See  ExPBirsBs.-— Lahslobd  abd  Tenant,  6. 
DEER. 
See  Pabk. 
On  an  indictment  under  the  stat  7  Jb  8  Oeo.  4, 
c.  29,  s.  26,  for  killing  a  deer  after  a  previous 
summary  conviction,  a  conviction  by  two 
Justices  of  the  previous  offence  was  put  in : 
Held,  that  such  a  conviction  was  good.  This 
conviction,  in  stating  the  offenoe,  did  not 
state  the  place  at  whieh  it  was  committed ; 
but  the  Justices,  in  awarding  the  distribution 
of  the  penalty,  awarded  it  to  the  overseers 
of  D.  in  the  said  county,  "where  the  said 
offence  was  committed:"   Held,  sufficient. 
Bexy,  WeaU,  131 

DEPOSITIONS. 
It  is  the  duty  of  a  magistrate  to  return  to  the 
Judge,  not  only  the  depositions  of  witnesses, 
but  also  any  confession  taken  down  as  made 
by  the  prisoner :  and  it  is  no  excuse  for  not 
doing  so,  that  the  confession  was  wanted  to 
be  sent  before  the  Grand  Jury.  Bex  v. 
Faihwe,  508 

DETINUE. 
1.  If  A.|  without  the  authority  of  B.,  pledges 
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hifl  property  with  C,  ft  Joint  Mtion  of  dotioue 
U  maintainable  by  B.  against  both  A.  and 
C.  Whether  in  ench  an  action  a  rcrdict  may 
be  taken  against  one  defendant  only  — 
Qnsre.     Garth  v.  ffmoard,  346 

2.  Statements  made  by  the  shopman  of  a  pawn- 
broker who  is  left  in  the  shop  to  answer  in 
his  master's  absence,  can  only  be  received 
in  evidence  in  an  action  against  the  master, 
when  they  relate  to  transactions  which  are 
strictly  within  the  business  of  a  pawnbroker : 
and  are  not  receiyable  if  they  relate  to  an 
advance  of  money  not  within  the  terms  of 
the  Pawnbrokers'  Act  Ihid, 

S.  If  the  Jury,  in  snch  a  case,  are  satisfied  that 
B.  ktld  on/  A.  as  a  person  anthorised  to 
pledge  his  property  for  the  porpose  of  rais- 
ing money,  they  may  And  a  verdict  for  both 
defendants.  Jhid, 

DISTRESS. 
See  Landlord  akd  Tmavt,  4^  5,  7.— Rb- 

CBXyXB. 

The  carriage  of  A.,  being  on  the  premises  of 
B.,  was  seised  by  C.  for  rent  dne  by  B.  to  his 
landlord,  D.  In  an  action  of  trover  brought 
by  A.  against  C,  a  witness  proved  that  B. 
had  held  the  premises  of  D.  for  more  than  a 
year,  but  that  he  had  a  lease  of  them :  Held, 
that  the  lease  must  be  produced  and  given 
in  evidence,  and  that  B.'s  acquiescence  in 
the  distress  would  not  dispense  with  such 
proof.    Shepherd  v.  Cafe,  418 

Doa. 

See  Park,  1. 

1.  In  an  action  against  a  party  far  keeping  a 
dog  accustomed  to  bite  mankind,  it  is  not 
essential  that  the  dog  should  be  his  ;  if  he 
harbours  the  dog,  or  allows  it  to  be  at  and 
resort  to  his  premises,  that  is  sufficient. 
M'Koney,  Wood,  1 

2.  In  an  action  for  not  sufficiently  securing  a 
fierce  dog,  kept  by  the  defendant,  and  by 
which  the  plaintiff  was  bitten,  the  plaintiff 
mny  recover,  notwithstanding  he  had,  on  a 
previous  day,  been  warned  against  going  near 
the  dog,  if  the  jury  think  that  the  accident 
was  not  occasioned  by  the  plaintiff's  own 
carelessness  and  want  of  cantion.     CnrtU  v. 

DURESS. 

See  Machctr  Brrakiho. 

EJECTMENT. 

See  CiRTinoATK  FOR  EzRCDnoN,  S. — ^Laitd- 

LORD  AHD  TKKAXT,2.~LlinTAnOV,  5. 

ELECTIKG. 

A.  was  indicted  for  shooting  at  B.,  a  game- 
keeper; there  being  another  indictment 
against  A.  for  night  poaching:  Held,  that 
although  both  indictments  related  to  the 
same  transaction,  yet  these  were  offences 
quite  distinct  from  each  other,  and  that  the 
prosecutor  ought  not  to  be  put  to  his  election 
to  ito  upon  one  indictment  and  abandon  the 
other.    Rex  v.  Bandley,  565 

EMBEZZLEMENT. 
1.  A.  gave  his  clerk  5/.,  out  of  which  ho  was  to 
?V^  .   .*"  •dvertisement;  he  paid  1/.,  but 
told  A.  he  had  paid  2/.  0«.  6A,  and  account- 
ed with  A.  accordingly:  Held,  noembetile. 


menft;  and  that,  if  in  snch  a  esM  tlia  iadiri. 
ment,  besides  containing  a  eoant  for  enbes- 
ilement,  contained  a  count  for  a  larceny 
charged  to  have  been  committed  **  in  mao- 
ner  and  form  aforesaid,"  the  prisoner  eoald 
not  be  convicted  on  that  eoont.  Bex  v.  Mwr- 
ray,  145 

2.  Where  a  party  is  charged  with  embecsle- 
menty  the  Judge,  before  the  indictment  it 
found,  will  order  the  proeecntor  to  furnish 
the  prisoner  with  a  particular  of  the  charges, 
if  the  prisoner  mske  an  affidavit  tliat  be 
does  not  know  what  the  ebarg««  are,  aad 
that  he  has  applied  to  the  pnweeator  for  s 
particular,  and  it  has  been  refosed.  £ejr  t. 
Bootywiaitf  3M 

8.  The  prisoner  had  worked  for  the  pnweeator 
sometimes  as  a  regular  labourer  and  some- 
times as  a  roundsman,  but,  at  the  time  is 
question,  he,  not  being  at  all  in  the  prose- 
cutor's service,  was  sent  by  the  prosecutor  t<> 
get  a  check  cashed  at  a  bankers,  for  doini; 
which  he  was  to  be  paid  aizpence.  He  got 
the  cash  and  made  off:  Held,  no  eml>enle- 
ment,  as  the  prisoner  was  not  a  servant  of 
the  prosecutor  within  the  meaning  of  the 
sUt.  7  A  8  Geo.  4,  o.  29,  s.  47.  Bex  v.  i*rf<- 
9Mn,  554 

EVIDENCE. 
See  AccovPLTCR.  —  Adttltert. — Alisst,  2.— 
Attoritet,  6,  7. — BAHKRrpT,  S,  4,  5- — Bill 

OF    EXCHAHGB,     ». — BoND. — CojrFRSSIOSr.— 

DsTXiirB,  2. — False  RBPRBSBirTATioif,  3.— 
FoROBRT,  2,  3,  6.— IssoLTRirr,  4,  5.— Leci- 
TiKAcr,  2.— Libel,  4,  6. — Libv,  1.— Ma- 
CHiXB  Bbbakxko. — Maxblavghtbr,  4.~Pa- 
LAOB  Court. — Pavivo. — PArmrr  op  Mo- 
MBY  nrro  Court. — Pxrjubt,  2. — SBisnr. 

1.  Where  an  indictment  is  foonded  on  a  writ- 
ten instrument,  and  where  the  instrument 
itself  is  the  crime,  it  is  reeeivable  in  evi- 
dence, although  not  stamped ;  but  where  the 
indictment  is  for  an  offence  distinct  f^on  the 
instrument,  and  the  instinment  be  only  in- 
troduced collaterally,  it  cannot  be  received 
unless  it  be  properly  stamped.  Bex  v. 
Sm^h,  201 

2.  Persons  who  cohabit  as  man  and  wife,  after 
a  marriage  de  facto,  supposed  by  both  to  be 
a  good  marriage  in  law,  may,  after  the  mar- 
riage is  found  to  be  a  nullity,  give  in  eri- 
dence,  in  a  Court  of  Justice,  statements  made 
by  each    other    during   the    cohabitattoo. 

WelU  V.  Fletcher,  12 

3.  If  a  plea  Justifying  a  lible  state  that  an  in- 
formation was  laid  before  a  magistrate,  ao 
examined  oopy  of  the  magistrate's  conrie- 
tion,  reciting  the  information,  is  mfficieot 
proof  of  the  information.  See^rth  v.  O^r- 
dener,  Z^ 

4.  In  slander,  the  words  imputed  the  prescrib- 
ing of  medicine  in  improper  doees,  and  the 
defendant  Justified:  Held,  that  medical 
books,  which  were  stated  by  the  medical 
witnesses  to  be  works  of  medical  authority, 
could  not  be  put  in,  to  shew  that  such  doses 
were  sanctioned ;  but,  that  the  medical  wit- 
nesses might  be  asked  their  Judgmeaty  sad 
the  grounds  of  it,  which  might  in  some  de- 

See  be  founded  on  these  books  as  a  part  of 
eir  general  knowledge.  CoUier  v.  Simpeom, 

5.  A  brought  an  action  against  the  sheriff  for 
a  false  retvm  of  nulla  bona  to  a  fl.  fis.  iMved 
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ftgainst  the  goods  of  B.  B.  bad  filed  a  Mil 
of  disoorery  againat  A.,  on  which  there  had 
been  a  decree  or  order,  that  A.  ahonld  bring 
Into  the  Court  of  Chancery  all  letters  writ- 
ten by  B.  or  any  other  person  to  him  re- 
specting the  original  debt  A.,  under  this 
decree  or  order,  brought  in  yarious  letters : 
Held,  that  none  of  them  oould  be  read  in 
eyidence  on  the  port  of  the  defendant  in  the 
present  action,  without  first  putting  in  the 
bill  and  answer.    Hewitt  t.  PiggoU,  75 

6.  The  statements  in  a  special  plea,  on  which 
judgment  has  been  given  for  the  plaintiff  on 
demurrer,  cannot  be  used  at  the  trial  of  the 
cause  as  an  admission  on  the  record  by  the 
defendant;  but  the  cause  must  be  tried  on 
the  general  issue,  without  any  reference  to 
the  special  plea  at  all.    Firmin  ▼.  Cfrueffix, 

98 

7.  If,  in  a  case  of  felony,  a  witness  for  the  pro- 
secution is  too  ill  to  attend  the  assises,  this 
is  a  good  ground  for  postponing  the  trial, 
but  will  not  authorise  the  reading  the  depo- 
sition of  the  witness  taken  before  the  magis- 
trate.    Bex  v.  Savage,  143 

S.  A  oonrersation  between  a  client,  who  after- 
wards becomes  bankrupt,  and  his  attorney's 
clerk,  on  the  subject  of  his  affairs,  is  a  pri- 
yileged  communication,  and  cannot  be  given 
in  CTidenoe  in  an  action  by  his  assignees, 
for  the  purpose  of  shewing  his  motiros. 
JSmeman  v.  Norton,  177 

9.  A  witness  formed  his  opinion  of  the  hand- 
writing of  a  party  ft>om  haying  observed  it 
signed  to  an  affidavit  used  in  the  cause  (on 
a  motion  to  postpone)  by  the  counsel  for  the 
party  against  whom  it  was  proposed  to  be 
proved:  Held,  sufficient  Smith  v.  Sairu- 
bury,  190 

10.  A  witness  is  not  only  not  bound  to  answer 
a  question,  the  answer  to  which  would  cri- 
minate him,  but  he  is  not  bound  to  answer 
any  question,  the  answer  to  which  would 
tend  to  criminate  him.  A  witness  is,  there- 
fore, not  bound  to  answer  whether  he  wrote 
an  advertisement  referring  to  libellous  let- 
ters which  the  prosecutor  had  received ;  and, 
though  he  is  bound  to  answer  whether  he 
knows  in  whose  handwriting  it  is,  he  is  not 
bound  to  name  the  person,  as  it  may  be  him- 
self.    Mex  V.  Slanejf,  218 

11.  A  clerk  who  has  seen  numerous  letters  ad- 
dressed by  a  party  to  his  employer,  and  has 
acted  on  those  letters,  may  prove  the  hand- 
writing of  such  party.  Ibid. 

12.  An  information  for  a  libel  stated  that  the 
prosecutor  had  received  certain  anonymous 
letters,  and  that  of  and  eonoeming  those 
letters  the  defendant  published  a  libellous 
placard.  The  defendant  was  proved  to  have 
caused  the  placard  to  be  published.  In  the 
placard  it  was  asked  if  the  prosecutor  had 
not  received  certain  warning.  The  prose- 
cutor stated  that  he  understood  that  to  refer 
to  the  letters,  and  that  he  should  not  have 
understood  the  meaning  of  the  placard  if  he 
had  not  received  the  letters :  Held,  that  the 
letters  might  be  read  in  evidence  as  expla- 
natory of  the  placard,  without  proof  of  the 
handwriting  of  them.  Ibid, 

13.  The  statements  in  a  special  plea,  which 
'  has  been  holden  bad  on  demurrer,  are  not 

evidence  for  the  plaintiff  on  the  general 
issue,  althoush  the  jury  are  to  assess  da- 
mages as  well  as  to  try  the  case  on  the 


general  issue.    Montgomery  r.  Biehardwn, 

247 

14.  Any  evidence  that  is  a  confirmation  of  the 

original  case  cannot  be  given'as  evidence  in 

reply ;  and  the  only  evidence  that  can  be 

fiven  in  reply,  is  that  which  goes  to  out 
own  the  defence  without  being  any  confir- 
mation of  the  original  case.  Hex  v.  Hil- 
ditch,  299 

16.  Where  the  examination  on  interrogatories 
of  an  absent  witness  is  read  on  the  part  of 
the  plaintiff,  the  whole,  including  the  an- 
swers to  the  cross-interrogatories,  must  be 
read  as  part  of  his  case.   Temp^rley  v.  Scott, 

341 

16.  A  witness  cannot  be  called  to  eontradict 
another  who  denies  having  made  a  particu- 
lar statement,  if  such  statement  was  not  of 
a  fact,  but  only  of  a  matter  of  opinion ;  as 
such  statement  of  opinion  does  not  oome 
within  th^  rule  which  confines  contradictions 
to  matters  directly  connected  with  the  issue 
in  the  cause.    Elton  v.  Larkine,  885 

17.  Written  admissions  made  for  the  purpose 
of  a  former  trial  may  be  used  on  a  new  Uial. 
If  the  party  who  made  them  wishes  to  with- 
draw them,  he  should  take  out  a  summons 
before  a  Judge,  in  order  to  obtain  his  per- 
mission. Ibid. 

18.  If  the  clerk  of  an  attorney  has  the  ma- 
nagemeut  of  a  cause,  what  he  says  is  re- 
ceivable in  evidence,  the  same  as  if  it  had 
been  said  by  the  attorney  himself.  Siandage 
y.  Creiahton,  406 

19.  A  debtor,  being  in  prison,  wrote  to  the 
town  agents  of  his  creditors'  attorneys,  re- 
questing them  to  send  a  confidential  clerk 
to  him,  with  whom  he  might  communicate 
on  the  subject  of  his  creditors'  claim  :  Held, 
in  an  action  by  the  creditors  to  recover  the 
claim,  that  what  the  debtor  said  to  the  per- 
son who  went  to  him  in  consequence  of  his 
letter,  wtu  reoeivable  in  evidence,  even 
though  the  subject-matter  of  the  communi- 
cation was  an  ofter  of  lOt.  in  the  pound. 
Hill  v.  Elliott,  436 

20.  A  witness  for  the  defence  cannot  be  asked 
whether  he  has  heard  a  witness  for  the  pro- 
secution commit  peijnry  on  the  trial  of  a 
cause :  and,  in  stating  wheither  he  would  be- 
lieve that  witness  «n  his -oath,  he  must  do  so 
from  his  knowledge  of  the  witness's  general 
character,  and  not  from  having  heard  him 
give  particular  evidence  on  a  particular  trial. 
Rex  y.  JSemp,  468 

21.  The  minute  book  of  a  Court  of  Quarter 
Sessions  is  not  evidence  of  its  prooeedinga. 
The  record  should  be  made  up  on  pardi- 
ment,  and  an  examined  copy  produced  by  a 
witness  who  examined  it    Bex  v.  Thring, 

507 

22.  On  the  trial  of  an  indictment  for  arson,  a 
witness  for  the  prosecution  was  himself  in 
custody  on  a  charge  of  felony.  The  counsel 
for  the  prisoner  wished  to  ask  him,  "  Have 
you  not  taid  that  yon  committed  the  offence 
for  which  you  are  now  in  custody?"  Held, 
that  this  question  ought  not  to  4e  fui,  Bex 
V.  PegUr,  521 

28.  What  a  party  says  in  ev!deaoe  against 
himself  as  an  admission,  notwithstanding  It 
may  relate  to  the  contents  of  a  writtea  pa^ 
per.    Eari  v.  Pieken,  542 

24.  The  counsel  for  the  prosecution  opened 
that  be  should  call  A.  and  B.  m  witneises, 
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the  former  being  a  King's  evidence.  Both 
before  and  after  those  persons  were  called 
the  prisoner's  coansel  were  allowed  to  ask 
the  other  witnesses  whether  A.  and  B.  were 
not  persons  of  very  bad  oharacter.  Hex  ▼. 
NichoU,  600 

EXPENSES. 

1.  On  the  trial  of  an  indietment  for  man- 
slaaghter,  the  surgeon  will  onlj  be  allowed 
for  his  attendance  on  the  trial,  and  not  for 
his  fee  for  opening  the  body  by  order  of  the 
ooroner.    Bex  r,  Tavhr,  301 

2.  The  Jadge,  on  a  trial  for  mnrder,  has  no 
power  to  allow  the  expenses  of  the  witnesses 
for  their  attendanoe  at  the  coroner's  inquest. 
Rex  Y.  Beee,  802 

3.  A  prosecutor  and  his  witnesses  were  bound 
by  recognisances  to  prosecute  and  give  evi- 
dence at  the  assises.  They  attended  there, 
and  preferred  an  indictment,  which  was 
found.  The  prisoner  had  been  by  mistake 
discharged  by  proclamation  at  an  a<youmed 
session  which  preceded  the  assizes,  and  had 
absconded.  The  Judge  allowed  the  ex. 
penses.  But  semble,  that  if  the  prosecutor 
and  witnesses  had  merely  appeared  at  the 
assises,  and  had  not  preferred  any  indict- 
ment, the  Judge  would  have  had  no  power 
to  allow  any  expenses.    Bex  v.  Bobey,    552 

FALSE  PRETENCE. 
See  FoRfiiKBY,  7. 

FALSE  REPRESENTATION. 
See  Warranty. 

1.  A  tradesman  can  only  recover  against  a 
person  making  a  false  representation  of  the 
means  of  one  who  referred  to  him,  such  da- 
mage  as  is  justly  and  immediately  referable 
to  the  false  representation.  Therefore,  if 
the  tradesman  gives  an  indiscreet  and  ill- 
Judging  credit,  he  cannot  make  the  referee 
answerable  for  any  loss  occasioned  by  it. 
Corbett  V.  Brown,  363 

2.  A  party  bought  a  ship  under  a  representa- 
tion that  she  was  copper  fastened.  He  as- 
certained in  the  course  of  a  few  days  that 
she  was  not,  but  did  not  make  any  complaint 
to  the  seller  till  several  months  afterwards, 
when  she  had  been  on  a  voyage  and  return- 
ed :  Held,  that  this  delay  would  not  prevent 
his  recovering,  provided  the  action  was  in 
other  respects  maintainable.  Freeman  v. 
Baker,  476 

3.  Held,  aUo,  that « Lloyd's  Register  of  Ship- 
ping" was  not  admissible  in  evidence  to 
shew  that  the  vessel  was  considered  as  cop- 
per fastened.  Ibid. 

4.  The  contract  sUted,  that  the  vessel  was  to 
be  delivered  with  all  her  stores  according  to 
the  inventory.  The  inventory  was  at  the 
end  of  the  advertisement  for  the  sale  :  Held, 
that  this  did  not  import  into  the  contract 
the  representation  as  to  the  vessel  contained 
in  the  advertisement,  as  the  vessel  iUelf  was 
not  mentioned  in  the  inventory,  but  only  the 
"twes.  /^-^ 

5.  The  Questions  for  the  Jury  in  such  a  case 
are,  whether  the  vessel  was  in  fact  copper 
fastened;  and,  if  it  was  not,  did  the  seUer 
know  that  it  was  not?  and  if  he  did,  did  he 
bS^  *"^  "••"  *®  conceal  the  fhot  from  the 
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1.  An  indictment  for  a  forcible  entry  canno* 
be  supported  by  evidence  of  a  mere  tres- 
pass ;  but  there  must  be  proof  of  such  force, 
or  at  least  such  shew  of  force,  as  is  ealoo- 
lated  to  prerent  any  resistance.  Bex  v. 
Sm^k,  201 

2.  If  a  wife,  separated  from  her  husband,  take 
a  house  of  which  the  husband,  with  the 
landlord's  consent,^btains  poseession :  Sem- 
ble, that  if  the  wife  come  with  others  and 
make  a  forcible  entry  into  this  hoiuse, 
she  may  be  convicted  on  an  indictment  for 
a  foieible  entiy,  steting  it  to  be  the  boose  of 
the  husband.  Ibid^ 

3.  Where  a  oonstable  entered  a  boose  with  a 
warrant  in  his  hand,  and  searched  it,  and 
for  such  entering  and  searching  was  indicted 
for  a  forcible  entry :  Held,  that  his  counsel 
might  ask  the  witnesses  for  the  proeeeution 
what  the  consUble  said  at  the  time  as  to 
whom  he  was  searching  for.  Ibid, 

FORGERT. 

1.  A  forged  paper  was  in  the  following  form-- 
"Per  bearer  two  11-4  superfine  counter- 
panes. T.  Davis,  E.  Twell."  It  was  not 
addressed  to  any  person :  Held,  by  the  15 
Judges,  that  it  was  neither  an  order  nor  a 
request  within  the  stat  1  WiU.  4»  e.  66,  s. 
10,  (the  forgery  consolidation  act).  Bex  v, 
OulUn,  116 

2.  On  an  indictment  for  forging  a  check,  par- 
porting  to  be  drawn  by  0.  A.  upon  Messrs. 
J.  L.  A  Co.,  proof  that  no  person  named  6. 
A.  keeps  an  account  with  or  has  any  right 
to  draw  on  Messrs.  J.  L.  A  Co.,  is  prima 
facie  evidence  that  6.  A.  is  a  fictitious  per- 
son.   Bex  V.  BackUr,  116 

3.  Where  a  bill  purported  to  be  accepted  by 
"Samuel  Kniffht,  Market-place,  Birmxog- 
ham" — It  was  held,  on  an  indictment  for  the 
forgery  of  the  acceptance,  that  the  result  of 
inquiries  made  at  Birmingham  by  the  prose- 
cutor, who  was  notacqnaiinted  with  the  place, 
was  evidence  for  the  Jiixy,  though  neither 
the  best  nor  the  usual  evidence  given  to 
prove  the  non-existence  of  a  party  whose 
name  is  used.    Bex  v.  Kinff,  123 

4.  The  practice  of  issuing  county  court  pro- 
cesses in  blank  for  the  attorneys  to  fill  up 
after  thev  have  been  issued  by  the  county 
clerk,  is  highly  irregular;  and  semble,  that 
the  filling  up  of  a  county  court  summons,  or 
altering  a  distringas  into  a  summons  after  it 
has  been  so  issued  in  blank,  is  a  forgery  at 
common  law.    Bex  v.  CoUier,  166 

5.  An  indictment  which  charges  a  forged  cheek 
to  be  a  "warrant  and  order  for  the  payment 
of  money,  which  said  warrant  and  order  is 
in  the.  words  and  figures  following,"  is  good. 
Bex  V.  Crowther,  316 

6.  A  forged  check  on  the  W.  bank  was  pre- 
sented for  payment  at  the  S.  bank,  where 
the  supposed  drawer  never  kept  cash :  Held, 
that  this  was  sufficient  evidence  of  an  intent 
to  defraud  the  partners  of  the  S.  bank,  al- 
though there  was  no  probability  of  their 
paying  the  check,  even  if  it  had  been  genu- 
ine. Ibid, 

7.  A  person  who  obtained  goods  on  delivering 
a  forged  letter— '<  Please  to  let  the  bearer 
W.  T.  have  for  J.  E.  4  yards  of  Unea," 
signed  J.  R.,  is  not  indictable  for  obtaining 
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foods  by  fiJ«6  pretenoe,  ts  thto  is  uttering  m 
forged  request  for  the  delivery  of  goods 
whieh  is  a  felony  under  sect  10  of  the  stat. 
1  WilL  4,  c.  66.    Bex  y.  Evant,  663 

GAME. 
See  PoACHiHO. 

1.  To  bring  a  party  within  the  stat  62  Geo.  Z,  e. 
93y  for  not  producing  his  game  oertificate,  it 
is  not  necessary  that  the  demand  of  it  should 
be  made  on  the  land  on  which  he  was  sport- 
ing ;  but  the  demand  must  be  made  so  im- 
mediately after  the  party  has  left  the  land, 
as  to  form  part  of  the  same  transaction. 
Searth  v.  Gardener,  38 

2.  It  is  not  necessary  that  the  person  making 
the  demand  should  produce  any  oertifioate ; 
and  if  the  other  party  refuses  to  produce 
his,  he  takes  the  risk  of  whether  the  per- 
son demanding  it  is  one  having  a  right  to 
make  such  demand.  Ifnd, 

3.  If  a  person  refuses  to  produce  his  game 
oertifieate,  or  to  tell  his  name  or  residence, 
the  person  demanding  need  not  go  on  to  ask 
in  what  place,  if  any,  he  is  assessed  to  the 
game  duty.  Ibid, 

GOODS  LET  ON  HIRE. 
See  HoBBK. 

GOODS  NOT  CONFORMABLE   TO  CON- 
TRACT. 

Where  a  party  oontraoted  to  supply  and  erect 
a  warm  air  apparatus  for  a  oertMu  sum: 
Held,  in  an  action  for  the  price,  (the  de- 
fence to  which  was,  that  the  apparatus  did 
not  answer,)  that,  if  the  jury  thought  it  was 
substantial  in  the  main,  tiiough  not  quite  so 
complete  as  it  might  be  under  the  contract, 
and  could  bo  made  good  at  a  reasonable 
rate,  the  proper  course  would  be  to  find  a 
verdict  for  the  plaintiff,  deducting  such  sum 
as  would  enable  the  defendant  to  do  what 
was  requisite.     Ouder  v.  Cloee,  337 

GOODS  SOLD. 
See  Charitabui  InsTrrunov. 

A.  sold  to  B.  a  butt  of  wine,  which  was  not 
delivered.  B.  compounded  with  his  oredit- 
ors,  and  the  amount  of  the  wine  was,  by 
A.'s  consent,  included  In  the  composition. 
The  composition  money  was  secured  by  bills, 
and  A.  had  a  claim  against  B.  beyond  the 
price  of  the  wine.  Before  the  whole  of  the 
composition  was  paid,  B.  demanded  the  wine 
of  A.,  who  refused  to  deliver  it :  Held,  that 
he  was  bound  to  deliver  it,  as  he  had  under- 
ts^en  to  do  so ;  and  that  the  doctrine  with 
respect  to  stoppage  in  transitu  did  not  apply 
under  the  etrcumstanees.    Niehok  v.  Mart, 

17» 

2.  A.,  a  publisher,  had  for  some  years  supplied 
a  periodical  work  to  W.  as  fast  aa  the  num- 
bers eame  out  W.  died,  and  A.,  not  know- 
ing of  his  death,  continued  sending  the 
numbers  of  the  work  by  the  stage  coach, 
addressed  to  W.  These  numbers  were  re- 
ceived by  B.,  who  had  succeeded  to  the  pro- 
perty of  W.,  and  there  was  no  evidence  that 
B.  had  ever  offered  to  return  tiiem :  Held, 

-  that  A.  might  maintain  an  action  for  goods 
sold  and  delivered  against  B.,  though  at  the 
time  of  the  deliveries  A.  was  not  aware  of 
the  death  of  W.   Weaikerby  v.  Banham,  228 


GUARANTIE. 

A  person  gave  a  guarantie  in  these  words,  "I 
hereby  agree  to  be  answerable  for  the  pay- 
ment, of  501  for  T.  L.  In  ease  T.  L.  does 
not  pay  for  the  gin,  Ae.,  he  receives  from 
you,  1  will  pay  you  the  amount  :**  Held,  that 
it  was  not  a  continuing  guarantie.  Niehol- 
eon  V.  Paget,  395 

HIGH  TREASON. 

1.  If  a  true  bill  be  found  against  a  person  for 
high  treason,  the  Judge  will,  on  the  applien- 
tion  of  the  counsel  for  the  Crown,  order  the 
Sheriff  to  famish  the  solicitor  to  the  Trea- 
sury with  a  list  of  the  persons  to  be  sum- 
moned on  the  Jury,  that  a  copy  of  it  may  be 
delivered  to  the  prisoner.    Bex  v.  ColUn»r 

305 

2.  Semble,  that  counts  charging  a  party  with 
high  treason  in  "compassing  Ac  the  maim 
and  wounding"  of  His  Majesty,  and  with 
"compassing  Ac.  the  wounding"  of  His  Ma- 
jesty, are  bad.  Ibid. 

3.  The  prisoner,  in  a  ease  of  high  treason,  has 
a  right  to  address  the  Jury  in  addition  to 
the  speeches  of  his  counsel — and  semble, 
that  both  the  prisoner's  counsel  have  a  right 
to  address  the  Jury,  although  there  be  no 
evidence  on  the  part  of  the  defence.     Ibid. 

HIGHWAY. 
^S'ee  Wat. 

A  road  had  been  repaired  by  a  parish,  and 
persons  on  horseback  had  used  it ;  but  there 
was  no  evidence  that  any  carriage  had  ever 
gone  along  the  whole  length  of  it :  Held, 
tiiat  the  parish  could  not  be  convicted  of 
non-repair  of  it  on  an  indictment  stating  it 
to  be  a  way  for  carriages;  and  that  there 
should  have  been  a  oount  in  the  indictment 
oharging  it  to  be  a  way  for  horses.  Bex  v. 
Tke  Inkabitamta  of  St.  Weonard^e,  679 

HORSE. 

A.  let  a  horse  on  hire  to  B.  for  one  month,  B. 
kept  it  for  two  months,  and  then  sold  it  to 
C. :  Held,  that  A.  might  recover  the  value 
of  the  horse  from  C,  although  C.  had  acted 
bona  fide,  and  had  paid  B.  the  full  value. 
Shelley  V.  Ford,  313 

HORSE  RACK 

1.  The  clerk  of  the  course  at  a  race  cannot  set 
off  a  claim  of  an  unpaid  stake  due  from  the 
plaintiff  on  one  race  against  a  stake  of 
another  race  won  by  the  plaintiff's  horse. 
Charlton  Y.  HiU,  U7 

2.  The  clerk  of  the  course  at  a  race  cannot 
bring  actions  for  unpaid  stakes.  Ibid, 

HUSBAND  AND  WIFE. 
See  EvzDEiroB,  1,  2. — LBomirACT. 

1.  To  make  a  husband  liable  for  his  wife's 
board  and  lodging  at  the  bouse  of  a  third 
person,  when  the  wife  leaves  in  consequence 
of  a  dispute,  it  must  be  shewn,  either  that 
his  conduct  rendered  it  improper  for  her  to 
live  with  him,  or  that  he  knew  where  she 
was  residing,  and  did  not  make  any  offer  to 
take  her  back,  except  upon  conditions  which 
he  had  no  right  to  make.    Beed  v.  Jfoore, ' 

200 

2.  A  man  is  answerable  to  a  third  person  for 
what  is  done  by  his  wife,  so  long  as  the  re- 
lation of  husband  and  wife  oontinnes,  Uiough 
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tbey  mmj  h%  pvniiuientiT  Ihing  apart;  at 
least,  if  it  be  sot  shewn  that  the  wife  at  the 
time  was  liying  in  adultery.  Htad  ▼.  Brino; 

484 

IMPRISONMENT. 

A  woman  died  after  a  rery  short  illneas ;  m- 
moars  were  generallj  in  eiroulation  in  the 
neighbonrhood  where  she  had  lired  that  her 
husband  had  poisoned  her,  and  a  great  crowd 
was  eoUeoted  in  front  of  his  house ;  upon 
which  the  constable  of  the  parish,  without 
any  warrant,  took  him  into  oustody,  and 
couToyed  him  before  a  magistrate,  irho  de- 
tained him  until  a  medioal  man  had  report- 
ed the  cause  of  death,  and  then  discharged 
him :  Held,  that  if  the  Jury  were  of  opinion 
that  the  constable  had  reasonable  ground  of 
suspicion  to  justify  the  apprehension,  the 
aedon  could  not  be  maintained.  SichoUon 
T.  Hardmek,  496 

INDIGTMBNT. 

J3ee  LABCTirr,  1. — ICAVSLAvoBm,  1,  2,  S,  7. 
MuftDKB,  2,  8,  5. — PoACHuro.— Riot  Act. 

1.  Where  an  indictment  is  tried  at  Nisi  Prius, 
the  nisi  prius  record  does  not  shew  what 
names  were  on  the  back  of  the  indictment. 
JSese  r.  Smyth,  201 

S.  On  an  indictment  for  felony,  a  matter, 
which  was  the  subject  of  another  indictment 
for  felony,  was  material  to  be  giren  in  eri- 
denoe,  as  it  formed  a  psrt  of  Uie  facts  of  the 
case.  The  Judge  received  the  cTidence,  and 
did  not  direct  the  second  prosecution  to  be 
abandoned.    Bex  ▼.  Salitbun/f  165 

3.  An  Indictment  preferred  in  2  Will.  4,  for  a 
felony  committed  on  the  12th  of  March,  1830, 
charged  the  offence  to  hare  been  **  against 
the  peace  of  our  Lord  the  King."  This  was 
objected  to  as  soon  as  the  case  for  the  pro- 
secution had  closed.  The  prisoner  was  oon- 
Ticted,  and  the  fifteen  Judges  held  the  con- 
yiction  right    Bex  r.  Ckalmwe,  331 

4.  In  an  indictment  the  property  was  laid  in 
J.  H.  It  appeared  that  the  prosecutor's 
name  was  J.  W.  H. :  Held,  not  material,  if 
he  was  generally  known  by  the  name  of  J. 
H.    Bex  T.  Berriman,  601 

INSANITY. 

To  Justify  the  acquittal  of  a  prisoner  indicted 
for  murder  on  the  ground  of  insanity,  the 
,  Jury  must  bo  saUslied  that  he  was  inoapsble 
of  Judging  between  right  and  wrong,  and 
at  the  time  of  committing  the  act  did  not 
consider  that  it  was  an  offence  against  the 
laws  of  Qod  and  nature.  Bex  r.  Offord,  168 

INSOLVBNT, 
See  Rblbasb. 

1.  An  insolvent  debtor,  omitting  to  stote  in  hie 
schedule  debts  due  to  him,  is  not  indictable 
for  peijury,  although  he  has  sworn  to  the 
truth  of  his  schedule ;  but  l^e  must  be  in- 
dicted for  a  misdemeanor,  under  sect.  70  of 
the  insolvent  debtors'  act,  7  Geo.  4,  o.  67. 
Peijury  under  seot  71  of  that  act  ia  only 
oommitted  as  to  things  falsely  eUMUd  in  the 
schedule.    Bex  v.  Moody,  23 

2.  The  form  of  oath  at  the  end  of  an  insol- 
venes  schedule  is  an  aiHdavit  in  writing,  and 
may  be  so  stated  in  an  indictment  for  per- 


8.  DabtadM  to  the iaaalvent are  ''effBcta  or 
property,"  within  sects.  70  of  the  inaolvettt 
debtors'  act  JbuL 

^  In  an  action  by  the  assignee  of  an  insolvent, 
it  is  necessary  to  prove  the  provisional  as- 
signment, although,  by  the  Insolvent  Debt- 
ors' Aet»  7  Geo.  I,  &  67,  it  must  be  executed 
at  the  time  of  signing  Uie  i>etitioa,  on  which 
the  abjudication  of  the  Insolvent  Bebton' 
Court  (which  is  a  court  of  record)  is  found- 
ed.   Jeffrey  v.  Bo^neon,  236 

6.  In  an  action  by  the  assignee  of  an  insolvent, 
a  letter  written  by  the  defendant  was  given 
in  evidence ;  on  the  back  of  it  something 
had  been  written  by  the  insolvent:  Held, 
that  the  defendant's  counsel  were  entitled  to 
have  it  read.    Zhtglnekr.  Dodd,  238 

6.  If  an  insolvent  knows  at  the  time  of  iiliog 
his  schedule  that  a  hill  of  exchange  had 
been  indorsed  to  a  particular  person  soBie 
time  before,  he  is  bound  to  give  notice* to 
that  person,  although  he  cannot  tell  whether 
he  continues  to  be  holder  at  the  time  of  filing 
the  schedule.     P^k  v.  Hookkam,  376 

7.  A  received  f^rom  B.,  an  insolvent,  the  pawn- 
broker's duplicate  of  a  harp,  whioh  was  sn 
undue  preference  under  sect  32  ci  the  In- 
solvent  Act,  7  iGeo.  4,  c  67.  A.  took  the 
harp  out  of  pawn :  Held,  that,  as  against  the 
assignees,  A.  had  no  lien  on  the  hvp  for  the 
sum  he  paid  to  take  it  out  of  pawn.  Aylim^ 
V.  WiUiame,  399 

8.  Semble,  that,  where  a  party  claims  to  hold 
goods  for  his  general  balance,  he  cannot  ob- 
ject that  a  smaller  sura,  for  whioh  he  really 
has  a  lien,  has  not  been  tendered  to  hin. 

Ihii. 

IN8URANCB. 
Se»  PnniciPAi.  Am  Aomrr. 

1.  It  is  not  necessary,  to  defeat  an  action  en  a 
policy  of  insurance  on  a  ship,  on  the  gnmad 
of  concealment  of  material  facts,  thatyi««c( 
should  be  made  out ;  but  it  is  enough,  if  the 
information  be  withheld,  although  the  parqr 
withholding  may  only  have  erred  in  judg- 
ment    EUon  V.  Larkine,  S6 

2.  In  general,  it  is  not  neeesaary  tisat  the  as- 
sured should  communioate  the  time  of  sail- 
ing; yet,  if  it  be  such  as  to  make  the  ship  a 
missing  ship,  then  it  becomes  a  material  &ct, 
and  should  be  communicated.  Ihii. 

8.  Whether  underwriters  at  Uoyd's  must 
be  taken,  under  all  drenmstanoes,  with  re- 
ferences to  insurances,  to  be  cognisant  of 
the  contents  of  the  foreign  Hats  filed  in  the 
reading  room  there — Qumre.  Ihid. 

4.  In  a  question  of  marine  inannnce,  a  mate- 
rial concealment  is  a  eonoealment  of  facts, 
which,  if  communicated  to  the  underwriter, 
would  induce  him  either  to  refuse  the  insw- 
ranee  altogether,  or  not  to  effect  it  exeept  at 
a  larger  premium  than  the  ordinary  pre- 
mium ;  and  a  letter  containing  facts,  which, 
if  communicated,  would  lead  to  inquiry, 
which  would  produce  important  informatioB, 
ought  to  be  shewn  by  the  assured  to  the  un- 
derwriter.   Ekom  V.  Larkine,  385 

6.  A  party  is  not  bound,  at  tha  time  of  effect- 
ing a  poliqy,  to  oommunioate  the  tiaM  of 
sailing  of  the  ship,  unless  at  that  time 
it  ia  a  missing  ship;  neither  is  he  hound 
to  oommunioate  any  knowledge  he  may  have 
of  the  time  of  sailing  of  another  vessel 
from  the  same  place,  e&thw  before  or  at  the 
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Mae  time  as  hif  own,  vnlMa  be  knows  of 
•omething  particular  haTing  happened  to 
inch  other  veaeol,  which  might  affect  the  In- 
■uraace  of  hie  own.  /hid. 

6.  Where  material  faete  are  known  to  the  as- 
sured at  the  time  of  effecting  a  policy,  he  is 
boond  to  eommnnicate  them ;  and  the  cir- 
onmstanoe  of  their  being  contained  in  what 
ftre  called  Lloyd's  Lists,  which  the  under- 
writer has  the  power  of  inspecting,  will  not 
dispense  with  the  necessity  of  such  oommu- 
nieation.  JbitL 

INTEREST. 

Interest  cannot  be  recovered  on  money  had 
and  received,  or  money  paid,  without  a  spe- 
cial agreement ;  but,  if  money  was  at  first 
had  and  received,  and  there  is  a  subsequent 
agreement  to  pay  interest,  the  plaintiff  may 
recover  such  money  and  interest  on  a  count 
for  money  had  and  received,  and  on  a  count 
for  interest,  and  need  not  declare  specially. 
Hiek»  V.  Jlareeo,  408 

JURY. 

On  the  trial  at  bar  for  an  information,  the  6pe- 
eial  Jury  were  summoned  firom  a  distant 
county,  in  which  the  offence  was  not  charged 
to  have  been  committed:  Held,  that  the 
Court  had  no  power  to  order  their  expenses 
to  be  paid.  The  Jurors  who  tried  this  in- 
formation were  only  paid  one  guinea  each, 
and  other  Jurors  who  had  come  from  the 
same  county,  and  had  been  summoned  to 
try  another  information,  which  was  not  tried, 
were  not  paid  any  thing.    Bex  v.  Pinney, 

254 

JUSTICE  OF  THE  PEACE. 
See  MAOzmAn. 

LANDLORD  AND  TENANT. 
See  DiSTRsai. 

1.  A.  the  landlord  of  premises,  sued  B.  as  as- 
signee of  a  lease,  for  rent  due,  with  a  count 
for  use  and  occupation.  At  the  trial,  A.  put 
in  the  lease,  which  was  a  lease  to  W.,  who 
had  taken  the  benefit  of  the  Insolvent  Debt- 
ors' Act.  It  was  proved  that  B.  had  occu- 
pied the  premises,  and  had  treated  A.  as 
landlord,  and  had  paid  rent  to  him :  but  that 
the  lease  had  never  been  assigned :  Held, 
that  A.  could  not  recover  against  B.,  either 
for  the  rent  or  for  the  use  and  occupation. 
Bgde  V.  Moakee,  42 

2.  In  ejectment  against  a  weekly  tenant,  the 
notice  proved  was,  to  quit  on  Wednesday, 
the  4th  of  August.  The  witness  who  was 
called  to  prove  that  Wednesday  was  the  ex- 
piration of  the  current  week  of  the  tenancy, 
•aid,  "  that  he  guessed"  the  defendant  came 
in  ''about  a  Tuesday  or  a  Wednesday,"  but 
had  no  recollection  which:  Held,  insuffi- 
cient.   Doe  V.  Baylejf,  67 

3.  A  tenant  from  year  to  year  of  a  house  is 
only  bound  to  keep  it  wind  and  water  tight 
A  tenant,  who  covenants  to  repair,  is  to  sus- 
tain and  uphold  the  premises ;  but  that  is 
not  so  with  a  tenant  from  year  to  year. 
Amoarth  v.  Johneon,  230 

4.  A.,  a  tenant,  owed  rent  to  B.  bis  landlord ; 
B.  distrained  for  more  rent  than  was  due, 
and  removed  the  goods  to  the  auction  rooms 
of  C. ;  A.  ffave  C.  notice  not  to  sell,  and  C. 
delivered  the  goods  back  to  the  person  from 


whom  he  received  them :  Held,  that,  as  eome 
rent  was  due  from  A.  to  B.,  C,  was  not  liable 
to  A.  in  an  action  of  trover.  Whitwortk  v. 
Smith,  250 

5.  In  case  for  selling  goods  under  a  distress, 
without  appraisement,  if  the  sum  produced 
is  less  than  the  fair  value  to  the  tenant,  he 
may  recover  the  difference  without  any  alle- 
gation of  special  damage.    Knotte  v.  Curtis, 

322 

6.  A.  rented  land  of  B.,  who  was  trustee  of 
certain  property,  a  part  of  which  was  this 
land,  the  rents  of  which  B.  was  to  pay  in 
certain  shares ;  one  of  these  shares  belonged 
to  the  wife  of  A.  B.  had  in  his  hands  a 
greater  amount  due  to  A.  in  right  of  his 
wife,  than  the  rent  amounted  to :  Held,  that 
this  could  not  be  set  off  against  the  rent, 
without  a  special  agreement  to  that  effect. 
WiUaon  v.  Davenport,  531 

In  replevin,  a  defendant  avowed,  for  rent 
payable  yearly,  for  rent  payable  half-yearlyi 
and  for  rent  payable  quarterly,  and  to  each 
of  these  avowries  the  plaintiff  pleaded  non 
tenuit,  and  riens  in  arrear.  A  holding  at  a 
rent  payable  half-yearly  was  proved,  and 
half  a  year's  rent  to  be  due,  and  the  jury 
were  directed  to  find  for  the  plaintiff  on  the 
first  and  fifth  issues,  for  the  defendant  on 
the  third  and  fourth,  and  the  jury  were  dis- 
charged on  the  second  and  sixth  issues.  Ibid. 

7.  Upon  a  count  for  not  selling  goods  distrain- 
ed at  the  best  prices,  the  plaintiff  may  go  into 
evidence  to  shew  that  the  goods  were  allowed 
to  stand  in  the  rain,  and  &at  they  were  im- 
properly lotted.    Pointer  v.  Buckley,      512 

LARCENY. 
jSm  Post  Officb. 

1.  An  indictment  for  stealing  a  bank  note  did 
not  conclude  contra  formam  statuti:  Held, 
by  the  15  Judges,  that  it  was  bad.  Bex  v. 
Peareon,  121 

2.  A.  went  to  the  shop  of  B.,  and  asked  for 
shawls  for  Mrs.  D.  to  look  at;  B.  gave  her 
five ;  she  pawned  two,  and  three  were  found 
at  her  lodgings.  Mrs.  D.  was  not  called  as 
a  witness :  Held,  that  A.,  on  this  evidence^ 
could  not  be  convicted  of  a  larceny  in  steal- 
ing the  goods  of  B.     Bex  v.  Savage,        143 

3.  A.  had  consigned  three  trusses  of  hay  to  B., 
and  had  sent  them  by  the  prisoner's  cart; 
the  prisoner  took  away  one  of  the  trusses, 
which  was  found  in  his  stable,  but  not  broken 
up :  Held,  no  larceny,  as  the  prisoner  did 
not  break  up  the  truss.  Bex  v.  Pratley,   533 

4.  A  bible  had  been  given  to  a  society  of  Wes- 
leyans,  and  it  had  been  bound  at  the  ex- 
pense of  the  society.  B.  stated  that  he  was 
one  of  the  trustees  of  the  chapel,  and  also  a 
member  of  the  society.  No  trust  deed  was 
produced :  Held,  that  in  an  indictment  for 
stealing  the  bible,  the  property  was  rightly 
laid  in  B.  and  others.    Bex  v.  Boulton,   537 

5.  If  a  poacher  take  a  gun  by  force  from  a 
gamekeeper,  under  the  impression  that  it 
may  be  used  against  him,  it  is  not  felony, 
though  he  state  afterwards  that  he  will  sell 
the  gun,  and  it  be  not  subsequently  beard  of. 
BexY.HoUoway,  524 

LEQITIMACY. 
1.  If  a  husband  have  access,  and  others  at  the 
same  period  have  a  criminal  intimacy  witii 
hii  wife,  and  she  have  a  child,  such  child  is 
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legitimate;  but,  If  the  hnslMfid  and  wife 
live  separately,  and  the  wife  ii  notorioofly 
living  in  adttltery,  a  child  born  under  such 
circnnuiances  would  be  illegitimate,  al- 
though the  husband  had  an  opportunity  of 
access.     Cope  v.  Cope,  C04 

2.  On  the  trial  of  an  issue,  in  which  the  ques- 
tion V,  whether  A.  is  the  legitimate  son  of 
B.,  neither  the  declaration  of  B.,  nor  of  his 
wife,  the  mother  of  A.,  are  receivable  to 
shew  that  A.  is  illegitimate.  Ibid, 

LIBEL. 
See  EviDEKCv,  3,  4, 10, 11,  12.— Slakdbb. 

1.  The  declaration  in  an  action  for  libel  alleged 
that  the  plaintiff  was  a  good  and  faithful 
subject,  Ac,  and  that  he  waa  a  medical  prae- 
titioner,  and  statwi  the  libel  to  have  been 
published  of  and  conoeming  him,  and  of 
and  oonoeming  him  in  Au  taid  practice.  No 
evidence  was  given  of  auy  license  or  autho- 
rity to  practise,  nor  was  the  plaintiff  men- 
tioned in  the  lit>el  as  a  regular  medical  man, 
but  merely  as  *'  Physician  extraordinary  to 
several  ladies  of  distinction,"  and  ''  doctor, 
or  rather  quack ;"  Held,  that  this  did  not 
withdraw  the  claim  to  damages  in  the  medi- 
cal capacity  from  the  consideration  of  the 
Jury,  but  that  they  might  give  such  damages 
as  they  thought  right,  both  for  that  and  the 
libel  on  the  plaintiff's  private  character. 
LongY,  Chvbb,  55 

2.  Every  wilful  unauthorised  publication,  in- 
iuriotts  to  the  character  of  another,  is  a 
libel ;  but»  where  the  writer  is  acting  on  any 
duty,  legal  or  moral,  towards  the  person  to 
whom  he  writes,  or  where  he  has,  by  his  si- 
tuation, to  proieot  the  interests  of  that  other, 
that  which  he  writes,  under  such  circum- 
stances, is  a  privileged  communication ;  and 
no  action  will  lie  for  what  is  thus  written,  un- 
less the  writer  be  actuated  by  malice. 
Coekavne  v.  Modgkieeon,  543 

3.  A.  being  a  tenant  of  B.,  was  desired  by  B. 
to  inform  him  if  he  saw  or  heard  anything 
respecting  the  game.  A.  wrote  a  letter  to 
B.,  informing  B.  that  his  gamekeeper  sold 
game :  Held,  that,  if  A.  had  been  so  inform- 
ed, and  believed  the  fact  to  be  so,  this  was 
a  privileged  communication,  and  thai  the 
gamekeeper  could  not  maintain  an  action 
for  a  libel.  Ibid, 

4.  In  such  a  case  the  defendant  may  give  in 
evidence  representations  made  to  him  as  to 
the  conduct  of  the  gamekeeper,  but  cannot 
go  into  evidence  of  the  acts  done  by  the 
gamekeeper.  Ibid. 

5.  liibel,  imputing  that  the  plaintiff  had  re- 
ceived rose  wood,  knowing  it  to  have  been 
stolen.  Pleas  of  Justification,  stating  that 
B.  had  stolen  the  rose  wood  from  A.,  and  that 
the  plaintiff  had  received  it,  knowing  it  to 
have  been  stolen  :  Held,  that  the  defendant's 
counsel  might  ask  what  B.  said,  with  a  view 
of  proving  that  B.  committed  the  larceny; 
and  held,  also,  that  the  plaintiff's  counsel 
might  ask  the  defendant's  witnesses,  what 
was  the  plaintiff's  general  character  for  ho- 
nesty.   PmoeU  V.  Harper,  690 

LIBK. 

Sw  IitsoLTsiiT,  8.— Staqi  Coach,  1. 

1.  A  person's  havinr  a  lien  upon  a  document 
is  no  objeotion  to  his  producing  it  on  a  trial 


at  Nisi  Prius:  but,  if  be  fears  tii«t  it  may 
be  abstracted,  the  Judge  will  allow  him  i« 
stand  by  the  witness  while  he  is  examined 
respecting  it  Tkompeon  v.  Moedy,  501 
2.  A.  was  desired  by  B.  to  go  to  a  pawnbroker, 
and  take  goods  of  B.  out  of  pledge.  A.  did 
so;  but,  on  B.  sending  to  A.  for  the  good«, 
A.  said  he  had  not  got  them,  and  refused  to 
tell  who  bad :  Held,  that  if,  after  this,  trjTer 
was  brought  against  A.,  he  could  not  insift 
on  a  lien  on  Uie  goods  for  the  money  he  had 
sdvaneed  to  get  the  goods  out  of  idedge. 
Jones  V.  Cliff,  560 

LIGHTS. 
See  BuiLDiHo  Act,  1. 

That  diminution  of  light  and  air  which  tlie 
law  recognises  as  £e  ground  of  an  aetion 
against  a  party  who  builds  near  another'^ 
premises,  is  such  as  really  makes  them,  to  s 
sensible  degree,  less  fit  for  the  purposes  of 
business  or  occupation.     Parker  v.  Smith, 

4&> 

LIMITATION. 

1.  If,  since  the  stat  9  Geo.  4,  e.  14,  a  defend- 
ant by  letter  admit  a  balance  to  be  doe, 
without  stating  the  amount,  this  will  take 
the  case  out  of  the  statute  of  limitations,  lo 
as  to  entitie  the  plaintiff  to  nominal  damages. 
Dicheneon  v.  Hatfield,  46 

2.  The  object  of  the  stat  9  Geo.  4,  e.  14,  wa^ 
to  procure  that  in  writing  for  which  words 
were  previously  sufficient  Ibid. 

3.  A  letter,  stating  that  an  appointment  of 
funds  to  pay  a  debt  due  ft-om  the  defendast 
to  the  plaintiff  had  been  made,  and  that  Mr. 
T.  was  one  of  the  trastees,  but  that  sone 
time  must  elapse  before  the  trustees  would 
be  in  cash,  will  not  take  the  case  out  of  tbe 
statute  of  limitations,  as  it  is  at  most  ooly  a 
promise  to  pay  as  soon  as  the  trustees  are 
in  cash.  But  semble,  that  the  creditor's  re- 
medy would  be  by  a  bill  in  equity  against 
the  trustees.     Whippy  v.  Hillary,  »♦ 

4.  A  defendant  had  written  a  letter  to  T.,  to 
make  a  proposition  to  the  plaintiff  reppecting: 
a  debt  he  owed  him ;  and  in  his  letter  he 
desired  T.  to  arrange  with  the  whole  of  bi» 
creditors.  T.  wrote  a  letter  to  the  plazatiff, 
offering  an  acceptance  for  7«.  (^  in  tbt 
pound  on  the  debt :  Held,  not  sufficient  to 
to  take  the  case  out  of  the  statute  of  limita- 
tions.    Oibeon  v.  Baghott,  211 

5.  A.  who  was  tenant  for  life,  with  a  power  of 
appointment  by  will  attested  by  three  cnnH- 
ble  witnesses,  by  his  will  attested  by  tiire» 
witnesses  appointed  the  lands  to  B.  for  lifet 
and  after  her  death  to  C.  in  fee.  B.  was  one 
of  the  witnesses  to  the  will,  and  the  appoint- 
ment to  her  was  therefore  void.  On  the 
testator,  the  husband  of  B,  entered,  and  held 
the  land  tiU  his  deaUi,  which  was  three 
years  after  the  death  of  B. ;  Held,  tiiat  tbe 
sUtute  of  limitations  did  not  begin  to  ran 
against  C.  tiU  the  deatii  of  B.  IHm  d.  AOe* 
v.  Blaheway,  585 

MAOHINB  BREAKING. 

On  an  indictment  on  the  stat.  7  ft  8  Geo.  4,  e. 
30,  8.  4,  for  breaking  a  threshing  maehme. 
the  Judge  allowed  a  witness  to  be  asked 
whetiier  the  mob  by  whom  the  machine  was 
broken  did  not  compel  persons  to  go  with 
them,  and  then  oompel  eaoh  person  to  give 
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one  blow  to  the  machine ;  and  alao  whether, 
at  the  time  which  the  prisoner  and  himself 
were  foroed  to  Join  the  mob,  they  did  not 
agree  together  to  ran  away  fl-om  the  mob 
the  first  opportunity.    Rex  y.  Cmtekley,  133 

MAQISTKATE. 

1.  The  general  rales  of  law  require  of  magis- 
trates, at  the  time  of  a  riot,  that  they  shuuld 
keep  the  peace,  and  restrain  the  rioters,  and 
pursue  and  take  them ;  and  to  enable  them 
to  do  this,  they  may  call  on  all  the  king's  sab- 
jecU  to  assist  them ;  and  all  the  king's  sub- 
jects are  bound  to  do  so,  upon  reasonable 
warning.  In  point  of  law,  a  magistrate 
would  be  justified  in  giving  fire-arms  to 
those  who  thus  come  to  afsist  him,  but  it 
would  be  impradent  in  hin»  to  do  so.  Bex  t. 
Pf'nneif,  264 

S.  It  is  no  part  of  the  duty  of  a  magistrate  to 
go  out  and  head  the  constables,  neither  is  it 
any  part  of  his  duty  to  marshal  and  arrange 
them  ;  neither  is  it  any  part  of  his  duty  to 
hire  men  to  assist  him  in  putting  down  a 
riot;  nor  to  keep  a  body  of  men,  as  a  resenre, 
to  act  as  occasion  may  require.  Neither  is 
he  bound  to  call  out  the  Chelsea  pensioners, 
any  more  than  the  rest  of  the  king's  sub- 
jects; nor  is  it  any  part  of  his  dnty  to  give 
any  orders  respecting  the  fire-arms  in  the 
gunsmith's  shops.  Nor  is  a  magistrate 
bound  to  ride  with  the  military;  if  he  gives 
the  military  officer  order  to  act^  that  is  all 
that  is  required  of  him.  Ibid, 

3.  Mere  good  feeling  and  upright  intention  in 
a  magistrate  will  be  no  defence,  if  he  has 
been  guilty  of  a  neglect  of  his  duty.  Nor 
will  the  fact  of  his  having  acted  under  the 
advice  of  others  be  any  defence  for  him. 
The  question  is,  whether  he  did  all  that  he 
knew  was  in  his  power,  and  which  could  be 
expected  from  a  man  of  ordinary  pradence, 
firmness,  and  activity.  Ibid. 

4.  On  the  trial  of  a  magistrate  for  neglect  of 
dnty,  he  ought  not  to  be  found  guilty,  unless 
all  the  jury  are  satisfied  that  he  has  been 
guilty  of  the  same  act  of  neglect ;  and  if  four 
jurors  think  him  guilty  of  one  act  of  neglect, 
and  eight  think  him  guilty  of  another  act  of 
neglect,  that  is  not  sufficient  J  bid, 

5.  A  magistrate  may  assemble  all  the  king's 
subjects  to  quell  a  riot,  and  may  call  in  Sie 
soldiers,  who  are  subjects,  and  may  act  as 
such ;  but  this  should  be  done  with  great 
caution.  At  the  time  of  a  riot,  a  magistrate 
may  repel  force  by  force,  before  the  reading 
of  the  proclamation  from  the  Riot  Act  Bex 
y.  KenntU,  282,  n. 

6.  If,  on  a  riot  taking  place,  a  magistrate 
neither  reads  the  proclamation  from  the 
Riot  Act,  nor  restrains  nor  apprehends  the 
rioters,  nor  gives  any  order  to  fire  on  them, 
nor  makes  any  use  of  a  military  force  under 
his  command,  this  is  prima  facie  evidence  of 
a  criminal  neglect  of  duty  in  him ;  and  it  is 
no  answer  to  the  charge  for  him  to  say  that 
he  was  afraid,  unless  his  fear  arose  from 
such  danger  as  would  afiect  a  firm  man ;  and 
if,  rather  than  apprehend  the  rioters,  his 
sole  care  was  for  himself,  this  is  also  neglect 

Ibid. 

MALICIOUSLT  SUING  OUT  A  GOMMIS- 
SION  OF  BANKRUPT. 

In  an  action  for  maliciously  suing  out  a  com- 


mission  of  bankrapt,  it  is  not  sufficient  to 
prove  merely  that  the  commission  was  super- 
seded, as  a  supersedeas  may  proceed  upon 
strict  legal  grounds,  and  does  not,  therefor«>, 
IVirnish  evidence  of  the  wantof  probable 
cause.    Bay  v.  Weakiejf,  361 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prosecution 
against  A.  and  B.,  if  it  appear  that  both  A. 
and  B.  entered  into  a  joint  reeogniaance  to 
jtroaeeute  and  give  evidence,  but  it  also  ap- 
pear that  A.  only  employed  the  attorney, 
and  that  B.  attended  before  the  magistrate 
and  the  grand  jury  at  the  request  of  the 
attoraey,  the  judge  will  direct  the  acquittal 
ofB.     Eagtr  \.  Lyctt,  4 

2.  If  C.  be  entrasted  to  receive  money  for  A., 
with  a  written  direction  for  its  application, 
and  C.  write  a  letter  to  A.  stating  that  he 
has  not  received  it,  when  in  fact  he  has,  this 
is  sufficient  evidence  of  probable  cause  to 
render  a  prosecution  of  C,  under  the  statute 
7  A  8  Geo.  4,  o.  29,  s.  40,  not  malicious. 

Ibid, 

MANSLAUGHTER. 
See  L.  C.  J.  Tdtdal's  Cbabgi,  p,  267,  a. 

1.  A.  was  indicted  for  the  manslaughter  of  B., 
by  a  blow  of  a  hammer.  No  proof  was  given 
of  the  striking  of  any  blow,  only  of  a  scuffle 
between  the  parties.  The  appearance  of  the 
injury  was  consistent  with  the  supposition, 
either  of  a  blow  with  a  hammer,  or  of  a  push 
against  the  lock  or  key  of  a  door  t—Held, 
that,  if  it  was  occasioned  by  a  blow  with  a 
hammer  or  any  other  hard  $ubBtanee  held  in 
the  hand,  it  was  sufficient  to  support  the  in- 
dictment; but  otherwise,  if  it  was  the  result 
of  a  puah  againet  the  door.    Bex  r.  Martin, 

128 

2.  An  indictment  for  manslaughter  charged, 
that  the  deceased  was  on  horseback,  and 
that  the  prisoner  strack  him  with  a  stick, 
and  that  the  deceased,  from  a  well-grounded 
apprehension  of  a  further  attack,  which 
would  have  endangered  his  life,  spurred  his 
horse,  which  became  frightened,  and  threw 
him,  giving  him  a  mortal  fracture.  The  evi- 
deuce  was,  that  tlie  prisoner  strack  the  de- 
ceased with  a  small  stick,  and  that  the  latter 
rode  away,  and  the  former  rode  after  him ; 
whereupon  the  deceased  spurred  his  horse, 
which  then  winced,  and  threw  him,  whereby 
he  was  killed: — Held,  that  this  evidence 
sufficiently  supported  the  indictment  B,  r, 
Hickman,  151 

8.  An  indictment  for  manslaughter  charged 
that  A.  gave  to  the  deceased  divers  morUl 
blows  at  P.,  in  the  county  of  M.,  and  that 
the  deceased  languished  and  died  at  D.  in 
the  county  of  K. ;  and  the  prisoner  was  then 
and  there  aiding  in  the  commission  of  the 
felony : — Held,  held  that  the  indictment  was 
good,  and  that  the  word  there  referred  to 
P.,  in  the  county  of  M.    Bex  t.  Hargrove, 

170 

4.  Although  all  persons  present  at  and  sanc- 
tioning a  prise  fight,  where  one  of  the  com- 
batants is  killed,  are  guilty  of  manslaughter, 
as  principals  in  the  second  degree ;  yet  they  ^ 
are  not  such  accomplices  as  to  require  their 
evidence  to  be  confirmed,  if  they  are  called 
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M  witoeflMi  a^o0t  other  p«rtief  duurged 
with  the  maaalMighter.  lb. 

5.  It  ii  not  erery  ilight  provoeatumy  eren  bjf 
a  bloWf  which  will,  when  the  party  reeeiring 
it  strikes  with  a  deadly  weapon,  and  dea^ 
ensaes,  rednoe  the  crime  from  murder  to 
manslaughter.     Hex  y.  Lynch,  324 

6.  Any  person,  whether  a  licenced  medical 
practitioner  or  not,  who  deads  with  the  life 
or  health  of  any  of  his  Majesty's  snbjects,  is 
bound  to  have  competent  skill;  and  is  bound 
to  treat  his  or  her  patients  with  care,  atten- 
tion and  assiduity ;  and  if  a  patient  dies  for 
want  of  either,  the  person  is  guilty  of  man- 
slaughter.   Bex  r.  SpilUr,  333 

7.  An  allegation  in  an  indictment,  charging 
that  the  death  of  a  person  was  c&used  by  a 
plaster  made  and  applied  by  the  prisoner,  is 
sufficiently  proved,  by  shewing  that  three 
plasters  were  applied,  and  that  two  of  them 
applied  by  the  prisoner,  and  the  third  made 

•    from  materials  furnished  by  the  prisoner. 

Hid, 

MASTER  AND  SERVANT. 

A  baker  delirered  bread  ft-om  week  to  week, 
and  was  paid  many  sums  by  the  housekeeper 
of  his  customer,  and  receipted  weekly  bills 
for  a  period  of  time  subsequent  to  a  time  for 
which  the  housekeeper  had  not  paid  him : — 
Held,  in  an  action  by  him  to  recover  from 
his  oustomer  the  amount  of  the  unpaid  bills, 
that  the  question  of  negligence  was  not  raised 
and  that  the  plaintiff  was  entitled  to  the  Ter- 
dlety  as  the  defendant  did  not  prove  that  he 
had  given  the  housekeeper  money  for  the 
purpose  of  paying  the  bills  in  question. 
MOUr  T.  ffamiUoH,  433 

MEDICAL  PRACTITIONEE. 

jSSm  Mahilauobtkb,  6,  7. 

MONET  LENT. 

A  clerk  in  a  house  lent  money  to  the  partner- 
ship composing  it,  two  of  them  signed  an  ac- 
knowledgment for  it.  agreeing  to  pay  bL 
per  cent  interest,  various  changes  took 
place  in  the  house.  In  the  course  of  which 
one  of  the  parties  who  signed  the  acknow- 
ledgment retired  from  it.  The  interest  was 
paid  from  time  to  time  by  the  different 
firms,  till  the  last  became  bankrupt  The 
clerk  oontinued  to  serve  all  the  different 
firms,  and  was  cognisant  of  the  different 
changes :— Held,  that  he  might,  notwith- 
standing, recover  the  money  he  had  advanced 
Arom  the  two  persons' who  signed  the  acknow- 
ledgment   Blew  V.  Wyatt,  897 

MURDER. 
See  MAHSLAUOHnB. 
I.A.  was  fighting  with  his  brother;  and  to 
prevent  this  B.  laid  hold  of  A.,  and  held 
him  down  upon  a  locker  on  board  the  barge 
in  which  they  were,  hut  struck  no  blow.  A. 
stabbed  B.:~Held,  that  if  B.  did  nothing 
more  thaib  was  suflieient  to  prevent  A.  from 
beating  his  brother,  and  had  died  of  thu 
stab,  the  offence  of  A.  would  have  been  mur- 
der ;  but  that,  if  B.  did  more  than  was  ne- 
oessary  to  prevent  the  beating  of  A.'8  bro- 
ttber,  it  would  have  been  mansUuirhter  only. 
Bex  y.  Boume,  120 

^t^/^*^5^  V^  suffocating  B.  bg  placing 
b9tk  her  hande  abmU  lA«  nedb  ^  JB.  ;--Hel(C 


that  A.  night  be  eoavieted  on  this  indict- 
meat  if  B.  was  suffocated  in  omg  stcmicr, 
either  by  A.  or  any  other  person  in  her  pfo- 
sence,  she  being  privy  to  the  eommissioB  of 
the  offence.    Bex  v.  Odkin,  131 

3.  The  phrase  "  about  the  nedk,"  in  an  indict- 
ment for  murder,  is  good,  and  is  not  open  ts 
the  same  objection  as  "  about  the  breast" 

4.  To  Justify  a  conviction  oa  an  indictmeot 
charging  a  woman  with  the  wiiftil  murder  of 
a  child  of  which  she  was  deliyered,  and  which 
toac  horn  alive,  the  jury  must  be  satisfied 
affirmatively  that  the  whole  body  was  broogbt 
alive  into  the  world ;  and  it  is  not  saflieieBt 
that  the  child  had  breathed  in  the  progrcH 
of  tiie  birth.    Bex  v.  PouUon,  329 

5.  Wher^  the  indictment  in  such  a  case  states 
the  child  to  have  been  bom  a  hazard,  the 
proof  that  it  was  so,  lies  on  the  prosecutor; 
but  evidence  that  the  prisoner  told  a  penoa 
that  she  bad  only  mentioned  her  being  with 
child  to  the  fstiier  of  it,  who  had  la««^  fVl 

'  married,  was  held  to  be  sufficient  proof  of 
the  allegation.  IM. 

6.  If  a  child  has  breathed  before  it  is  bom,  this 
is  not  sufficienUy  life  to  make  the  killing  of 
the  child  murder.  There  must  be  an  iiide> 
pendent  circulation  in  the  child,  or  the  ebUd 
cannot  be  considered  as  alive  for  this  par- 
pose.    Bex  T,  Enoch,  »39 

NEGLECT  OP  DUTY. 
See  Maqistbats. 

NEGLIGENCE. 

1.  A  booking-office  jLeeper,  who  also  keeps  s 
wine  vaults,  is  guilty  of  negligenee,  if  he 
allows  goods  to  remain  in  fh>nt  of  the  bsr, 
exposed  to  persons  coming  in  for  liquor,  ev« 
though  they  are  of  too  large  a  sise  to  be  cm- 
veniently  taken  behind  the  counter.  Jhoer 
y.  MilU,  176 

2.  If  a  horse  and  cart  are  left  standing  in  tht 
street  without  any  person  to  watch  thesn, 
the  owner  is  liable  lor  any  damage  done  by 
them,  though  it  be  occasioned  by  the  act  of 
a  passer  by,  in  striking  the  horse.  JlUd§9 
y.  Ooodwin,  190 

8.  A  person  driving  a  carriage  is  not  bound  to 
keep  on  the  regular  side  of  the  road;  bet,  if 
he  does  not  he  must  use  more  care,  and  keep 
a  better  look-out  to  avoid  concussion,  thsa 
would  be  necessary  if  he  were  on  the  pro- 
per part  of  the  road.  PlwktceU  v.  Wikon,  37& 

4.  A  foot-passenger,  though  he  may  be  inlivB 
iVom  disease,  has  a  right  to  walk  in  the  esr- 
riage-way,  and  is  entitled  to  the  exercise  of 
reasonable  care  on  the  part  of  persons  driv- 
ing carriages  along  it  Boee  v.  Xtttoa,     497 

5.  In  an  action  of  teespass  for  injury  done  to  a 
horse  by  a  pony  and  chaise  running  agaimt 
it,  it  was  sworn  on  the  part  of  the  defendsat 
that  his  wife  was  holding  the  pony  by  the 
bridle,  and  a  showman  came  by  and  fright^ 
enedthe  pony,  who  ran  off  with  thechsise.^ 
Held,  that,  if  true,  this  was  a  good  defenee 
on  a  plea  of  not  guilty.  Ooodman  v.  foyfo'', 

6.  In  an  action  against  the  oaptain  of  a  stssm 
vessel  for  swamping  a  loaded  wherry  on  the 
river  by  a  swell  produced  by  a  too  rapid  rate 
of  passage,  the  jury,  to  find  for  the  plaintiff, 
must  be  satisfied  that  the  mischief  was  oces- 
sioned  by  the  swell  ojoim  :  and  if  they  tiiiak 
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it  donbtliil  whether  it  wti  or  not,  or  think 
that  the  plaintiff  contributed  to  the  ii^ory  he 
sustained,  bj  his  own  improper  eonduct, 
either  in  mismanaging  or  overloading  the 
boaty  they  must  find  their  verdiot  for  the  de- 
fendant Lux/ord  V.  Large,  421 
7.  In  an  action  for  the  negligent  driving  the 
defendant's  carriage  against  that  of  the 
plaintiff,  the  plaintiff  cannot  examine  his 
serrapt  who  droye  his  carriage  without  re- 
leasing him.     Wake  v.  Lwk,  454 

NEW  ASSIGNMENT. 

A  replication  of  de  injuria  in  trespass,  with  a 
new  assignment  that  the  defendant  commit- 
ted the  trespasses  with  more  yiolence  and  in 
a  greater  degree  than  was  necessary  for  the 
purposes  in  the  plea  mentioned,  is  demurr- 
able.    Thomae  v.  Mank,  696 

NOTICE  TO  PRODUCE. 
See  Arson,  2. 

1.  A  cause  came  on  to  be  tried  at  the  Assises 

on  a  Wednesday  morning;  on  the  prerious 
Monday  evening,  the  defendant's  attorney, 
being  at  the  assise  town,  was  served  with  a 
notice  to  produce  a  book,  which  would  pro- 
bably be  at  his  oiBoe,  which  was  nineteen 
miles  from  the  assise  town : — Held,  that  this 
service  was  too  late.     Hargeet  v.  Fothergittf 

303 

2.  A  notice  to  produce  served  on  a  defendant 
in  London  on  a  Saturday,  the  cause  being 
tried  on  the  following  Monday,  is  too^late. 
Houeeman  v.  Boberte,  894. 

3.  Notices  to  produce  ought  to  be  served  on  the 
attorney,  if  there  be  one.  Jbid. 

OUT-HOUSB. 

A  bnildinc  had  been  built  for  an  oven  to  bake 
bricks,  but  afterwards  was  roofed,  and  a  door 
put  to  it  In  this  place,  the  prosecutor  kept 
a  cow ;  adjoining  to  it,  but  not  under  the 
same  roof,  was  a  lean-to,  in  which  another 
person  kept  a  horse.  Neither  the  prosecutor, 
nor  tiie  person  of  whom  he  rented  this  build- 
ing, had  any  house  or  farm-yard  near  it,  nor 
did  any  wall  connect  with  any  dwelling- 
house,  the  nearest  dwelling  being  one  hun- 
dred yards  off,  and  not  belonging  to  either 
the  prosecutor  or  his  landlord : — Held,  that 
the  building  was  neither  a  stable  nor  an  out- 
house, and  that,  if  a  person  set  it  on  fire  (the 
lean-to  not  being  burnt)  he  was  not  indicta- 
ble for  arson.    Sex  v.  Maiigkton,  655 

PALACE  COURT. 
See  AnoBif  BT,  5. 
On  a  trial  at  Nisi  Prins,  evidence  that  the  cause 
was  originally  commenced  in  the  Palace 
Court,  and  that  the  defendant  let  judgment 
go  by  default  in  that  Court,  and  afterwards 
removed  the  cause  by  hab.  oorp.,  is  admissi- 
ble.    Tidman  v.  Leee,  233 

PARISH  CLERK. 

After  the  great  fire  of  London,  16M,  the  parish 
of  St  Mary  Colechuroh,  was  united  with  that 
of  St  Mildred  the  Virgin,  by  stat  22  Car.  2, 
c  11.  By  custom,  in  each  of  the  parishes 
before  their  union,  the  right  of  appointment 
to  the  oflice  of  parish  clerk  was  in  the  rector 
and  parishioners.  In  the  year  1831,  the  pa- 
rishioners of  the  united  parishes  in  vestry 
assembled  elceted  a  parish  oltrk,  but  the 


reotor  at  first  refused  to  sanction  the  appoint- 
ment, and  himself  appointed  another  person : 
afterwards,  however,  he  appointed  the  person 
elected  by  the  assent  of  the  parishioners. 
But  the  person  whom  he  had  previously  ap- 
pointed, one  Sunday  morning  placed  himself 
in  the  clerk's  desk  in  the  church  of  the  united 
parishes,  and,  refusing  to  retire  upon  request, 
was  laid  hold  of  by  one  of  the  churchward- 
ens and  the  vestry  clerk,  and  an  attempt 
was  made  to  remove  him  by  force,  but  which 
was  not  successful.  For  the  purpose  of  try- 
ing the  right  to  the  oflice,  he  brought  an  ac- 
tion of  assault  against  these  officers,  who 
pleaded  specially  two  sets  of  justifications ; 
one  set  alleging  the  legal  appointment  of  the 
person  elected  by  the  parishioners,  to  place 
whom  in  the  desk  they  sought  to  remove  the 
plaintiff;  and  the  other  set  treating  the 
plaintiff  himself  as  an  intruder.  The  jury 
were  of  opinion  that  the  custom  was  for  the 
rector  to  appoint,  with  the  assent  of  the 
parishioners,  and  found  a  verdict  for  the 
defendants.  A  rule  was  afterwards  obtained 
for  a  new  trial,  which,  afler  argument  and 
time  taken  to  consider,  was  discharged,  the 
Court  being  of  opinion  that  the  plaintiff  was 
not  lawful  parish  clerk,  as  he  was  appointed 
by  the  rector  alone,  without  the  concurrence 
of  either  of  the  parishes ;  but  they  did  not 
decide  whether  the  election  by  the  united 
vestries  was  right  or  not,  though  they  said 
that  it  appeared  to  be  the  natural  mode.  In 
the  course  of  the  trial,  it  was  ruled  that  old 
entries  in  the  vestry  books  of  the  parishes 
were  not  evidence  to  show  the  right  of  elec- 
tion, as  it  did  not  appear  whether  the  incum- 
bent was  present  at  the  meetings  they  re- 
lated to.  But  extracts  from  the  register  of 
the  bishop  of  the  diocese  were  received  in 
evidence  to  prove  the  same  appointments,  as 
were  also  several  entries  of  vestry  meetings 
at  which  the  rector  was  present  MariUy  v. 
Cboibe,  441 

PARK. 

The  servant  of  an  owner  of  an  ancient 
park  may  justify  shooting  a  dog  that  is 
oha^ng  the  deer,  althoo^  sueh  shooting 
may  not  be  absolutely  neoessaiy  for  the  pre- 
servation of  the  deer;  and  the  servant  may 
justify  the  ^hooting,  although  the  dog  may 
not  have  been  chasing  the  deer  at  the  mo- 
ment when  it  was  shot,  if  the  chasing  of  the 
deer  and  shooting  of  the  dog  were  all  one 
and  the  siune  transaction.  Protkeroe  v.  Ma- 
tkewe,  581 

PARTICULAR  OF  DEMAND. 

It  will  not  prevent  a  plaintiff  from  giving 
evidence  on  aspeeto^ooaatin  his  declaration, 
thai  he  has  not  included  that  part  of  his 
olalm  in  his  partionlar  of  demand,  as  a  par- 
ticular is  only  neeeseary  to  explain  the  com- 
mon counts.    Dag  v.  Daviee,  340 

PAVINQ. 
By  the  aUt  57  Qeo.  3,  e.  29,  s.  114,  the 
oommissioners  of  paviiJig  of  the  [metropolis 
are  to  enter  their  proceedings  in  a  book,  and 
such  entries  are  made  evidence.  Whether 
an  entiy  stating  that  A.  sent  a  letter  to  the 
oommissioners,  asking  their  permission  to 
erect  a  rail  at  the  side  of  the  street,  is  evi- 
dence of  anoh  asking  peimiarion — Qacrr*. 
BrUUk  Mmnmm  v.  I'immie,  -450 
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PAYMENT  OP  MONBT  INTO  COURT. 

Payment  ofmonej  into  CoartinMsumpsit 
on  the  oommon  oonnts  for  work  and  laboar, 
is  an  admiaeion  that  the  contraet  was  with 
the  partj  suing,  where  it  appears  that  there 
was  in  fact  only  one  oontraoC  Walker  t. 
JiamoH,  486 

PERJURY. 
Set  Ikbolvkxt,  1, 2,  3. 

1.  If  an  indictment  for  perjury  contain  several 
assignments  of  peijory,  on  one  of  which  no 
evidence  is  given  on  the  part  of  the  prosecu- 
tion, — The  defendant  oannot  go  into  proof 
to  shew  that  the  evidence  charged  by  that 
ftssigcment  of  peijnry  to  be  false,  was  in  re- 
ality tme.     Bex  t.  Hemp,  468 

2.  On  the  trial  of  an  indictment  for  peijaiy, 
the  witnesses  to  character  were  asked  "What 
is  the  character  of  the  defendant  for  veracity 
and  hononr  ?" — and  "  Do  you  consider  him 
a  man  likely  to  commit  penury  V  Ibid, 

PLEADING. 

St*  Bill  op  Exchanob,  7. — Bovd,  1. — Car- 

BnBy  1. — iHDicniKHT. — ^New  Asbigvmzkt. 

POACHING. 

1.  "  A  eertain  cover  in  the  parish  of  A."  is  too 
general  a  description  to  sustain  an  indictment 
for  poaching,  under  the  stat  9  Geo.  4,  c  69. 
Bex  V.  Crick,  608 

3.  A  eount  in  an  indictment  for  night  poaching 
stated,  that  the  prisoners  were  in  a  field 
called  A.,  for  the  purpose  of  then  and  there 
taking  game : — Held,  that  the  prisoners  could 
not  be  convicted  on  that  county  unless  the 
Jury  were  satisfied  that  the  prisoners  had  an 
intention  of  taking  game  in  that  particular 
field.     Bex  v.  Capeu>eU,  649 

8.  A  count  for  night  poaching  may  be  joined 
with  a  count  in  sect.  2  of  the  stat  9  Geo.  4, 
0.  69,  for  assaulting  a  game-keeper  author- 
iied  to  apprehend,  and  with  counts  for  as- 
saulting a  game-keeper  in  the  execution  of 
his  duty,  and  for  a  oommon  assault  Bex  v. 
IHnecane,  651 

POSSESSION. 
iS<M  Shirk  Hall. 
POST  OFFICE. 

1.  S.  was  employed  by  a  post-mistress  to  carry 
letters  from  Dursley  to  Berkely,  at  a  weekly 
salary  paid  him  by  the  post-miatrcss,  but 
which  was  repaid  to  her  by  the  post-oflice : 
Held,  that  8.  was  a  person  employed  by  the 
post-oflice,  within  the  stat  62  Geo.  3,  c.  143, 
s.  2.  But  a  letUr  sent  from  CardiiT  to  Dud- 
ley, and  which,  it  was  alleged,  was  mis-sent 
to  Dursley,  if  stolen  by  8.,  would  not  be  a 
letter  which  came  to  his  hands  ''in  conse- 
quence of  his  employment"  Bex  v.  Salie- 
hury,  155 

2.  8embIe->That  the  words,  ''whilst  employ, 
ed,"  in  sect  2  of  the  sUt  62  Geo.  3,  c  143, 
relative  to  stealing  letters,  merely  mean 
that  the  party  should  be  then  in  the  employ 
of  the  poit-oflice ;  and  not  that  the  letter, 
when  stolen,  was  in  the  party's  hands  in  the 
course  of  his  duty.  Ibid, 

POSTPONING  TRIAL. 
The  Judge  at  the  assises  will  not  postpone  the 
trial  at  the  iastasod  of  the  plaintiif,  on  the 


ground  of  the  illaess  of  a  material  witaeti . 
as  the  plaintiff  can  witfadtmw  his  record. 
Maepero  v.  Sirvckan,  514 

PRACTICE. 

See    CeRTITICATS.  —  ELRCTDia. — NOTTCI    to 

Pbodccb. — Particular  or  DsxArn.— Pat- 

WEICT  or   MOXET  IHTO   COVRT. — PoSTPOXUTfi 

Trial.— Reply. 

L  The  plaintiff's  counsel  has  a  right  to  begto 
and  state  the  facts,  although,  by  a  rule  of 
Court,  the  defendant  is  under  obligation  (» 
admit  the  plaintiff's  case.  TkwaiieeT.Saiae- 
bury,  69 

2.  A  counsel  for  the  prosecution,  on  opening  a 
case  of  felony,  has  in  strictness  a  right  to 
state  in  his  own  way  a  conversation  supposed 
to  have  passed  between  the  prisoner  and  s 
witness  whom  he  intends  to  caU;  but,  is 
correct  practice,  the  statement  ought  to  be 
confined  to  the  general  effect  of  the  conrer- 
sation.     Bex  v.  Deering,  163 

3.  A  person  indicted  with  others  for  an  offenee, 
but  against  whom  the  bill  has  been  throvn 
out,  may,  if  he  be  in  custody  at  the  time  of 
the  trial  of  the  others,  be  plaeed  at  the  bar 
to  be  identified  as  one  who  was  in  their 
company.  /kV. 

4.  If  a  letter  be  shewn  to  a  witness  for  the  de- 
fendant, on  the  voire  dire,  to  make  out  that 
he  has  an  interest,  and  the  witness  he 
released  and  examined,  the  Judge  will  not 
prevent  the  plaintiff's  counsel  ttvm  obsenr- 
ing  on  this  letter  in  his  reply.  Pwd  t. 
Wkiu,  237 

5.  A  counsel,  to  whom  a  retainer  in  a  csiise 
has  been  given,  no  brief  having  been  deli- 
vered, cannot  withdraw  the  record.  Dot  d. 
Crake  ft  Brown,  Hi 

6.  Observations  made  by  a  wife  to  her  hue- 
band  upon  ^  subject,  which  afterwards  be- 
comes matter  of  criminal  charge  agaiiift 
him,  and  to  which  he  gave  no  direct  reply, 
may  be  opened  to  the  jury  by  the  cesnsel 
for  the  prosecution.    Bex  v.  Atiikiet,     332 

7.  Rule  as  to  remaaets  in  C.  P.  440 

PRINCIPAL  AND  ACCBSSART. 
See  AccxBSARr. 

PRINCIPAL  AND  AGENT. 
See  Bribrrt. — Dxmiirx. 

A  memorandum  indorsed  on  a  ship's  policy  of 
insurance  for  a  change  of  voyage,  was 
signed  by  an  agent  of  the  insurance  com- 
pany. It  was  proved  that  the  agent  had 
signed  similar  memorandums  on  many  other 
policies,  and  that  his  habit  was  to  do  so,  and 
advise  the  company  of  it ;  though,  when  a 
new  policy  was  required,  he  always  sent  the 
proposals  to  the  company: — Held,  that  this 
was  sufficient  proof  of  the  agent's  anthoritj 
to  sign  such  memorandums;  and  that  the 
other  policies,  on  which  such  memoraadoms 
had  Men  signed,  need  not  be  produced. 
Broekelbank  v.  Smgrme,  21 

PLIVILEGBD  COMMUNICATION. 

See  Attoritrt,  6,  7.— Evidkitcr,  8.— Libil,  2. 

8,  4. — Slahbrr. 

PRIZE  FIGHT. 

See  Marslauobtrr. 

PROMOTIONS,  1,  435,  606. 
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RAPE. 

1.  Where  on  a  charge  of  rape  the  jury  found 
that  there  had  heen  penetration,  hat  that 
there  had  heen  no  emiMion  ttom  the  pri- 
•oner,  the  fifteen  Judges  held,  that  the  pri- 
soner was  rightly  oonyicted  of  the  rape. 
Rex  T.  Cox,  297 

2.  On  an  indictment  for  oamally  knowing  and 
ahosing  a  female  ohild  under  ten  years  of 
age,  the  hest  eyidenoe  of  the  age  of  the 
.child  ought  to  be  produced.  Where  an 
oiFence  of  this  kind  was  committed  on  the 
5th  of  February,  1832,  and  the  child's  father 
proTcd,  that,  on  his  return  after  an  absence 
fh>m  home  of  a  few  days,  on  the  9th  of  Feb., 
1822,  he  found  that  the  child  had  been  bom, 
and  was  told  by  her  grandmother  that  she 
had  been  bom  the  day  before ;  and  the  re- 
gister  of  baptisms  shewed  that  the  ohild 
had  been  baptised  on  the  9th  of  Febraary, 
1822:  it  was  held  not  sufficient  to  prove 
that  the  child  was  under  ten  years  old. 
Bex  T.  Wedge,  298 

3.  If,  in  a  case  df  rape,  there  has  not  been 
sufficient  penetration  to  rapture  the  hymen, 
the  offence  is  not  complete.  Hex  v.  Gammon, 

321 
RECEIVER. 
A  reoeiyer,  appointed  by  the  Court  of  Chan- 
eery,  has  a  right  to  distrain  for  rent,  without 
any  special  authority  from  the  Court  for  that 
purpose.    Bennett  y.  Bobine,  379 

RELEASE. 
See  Neqliokxci,  7. 

1.  A.,  haying  a  cause  of  action  against  B.,  is 
discharged  under  the  Lord's  act,  but  does 
not  execute  any  assignment,  alleging  that 
he  has  no  property.  After  his  discharge,  he 
giyes  B.  a  release :  this  release  is  good ;  and 
therefore,  if  in  an  action  by  A.  against  C, 
it  appear  that  A.  might  sue  B.,  if  he  did  not 
recoyer  against  C,  A.  may,  notwithstanding 
this  discharge,  release  B.  and  make  him  a 
competent  witness.    Briant  y.  Eieke,        44 

2.  A  defendant  executed  a  release  to  a  wit- 
ness ,*  but,  before  it  was  given  to  the  witness, 
it  was  handed  to  the  counsel  on  the  opposite 
side  for  his  inspection.  He  objected  to  the 
form  of  it,  and  it  was  altered,  and  the  de- 
fendant re-executed  it: — Hold,  that  it  was 
sufficient,  and  that  it  did  not  require  a  new 
stamp.    Aken  y.  Farren,  513 

REPAIRS. 

See  Lahdlobo  akd  Txnaht,  3. 

REPLY. 

See  pRAcncB,  1. 

RETAINER. 
See  PRAcncB,  5. 
REWARD. 
A.  published  a  handbiU,  offering  a  reward  to 
any  person  who  would  give  such  informa- 
tion as  would  lead  to  the  disooyery  of  the 
murder  of  B.  C.  knowing  of  this  handbill, 
gave  the  information: — ^Held,  that  C.  was 
entitled  to  the  reward,  although  it  was  found 
by  the  jury  that  C.  did  not  give  the  informa- 
tion in  consequence  of  the  offered  reward, 
but  ttom  other  motiyes.  Held,  also,  that 
the  first  person  who  gives  the  information  is 
entitled  to  the  rewurd,  and  the  motive  of 
such  person  in  giving  the  information  is  not 
mat«naL     WtUiame  y.  Oanoardine,        506 


If  two  persons  go  together  to  give  the  infor- 
mation, they  must  bring  a  joint  action  for 
the  reward.  Ibid. 

RIOT. 
See  Maoistratb. 
If  parties  assemble  together  for  a  purpose, 
which,  if  executed,  would  make  them  rioters ; 
but,  having  assembled,  they  do  nothing,  and 
separate  without  carrying  Uieir  purpose  into 
effect,  this  is  an  unlawful  assembly.  Bex  v. 
Biri,  154 

RIOT  ACT. 

1.  An  indictment  on  the  riot  act,  1  Geo.  1,  st.  2, 
c.  6,  s.  1,  for  remaining  assembled  one  hour 
after  proclamation  made,  need  not  charge  the 
original  riot  to  have  been  t»  terrorem  popvli, 
Bex  y.  Jamee,  153 

2.  If  an  indictment  on  the  riot  act  1  Geo.  1,  sL 
2,  c.  5,  s.  1,  for  remaining  assembled  one  hour 
after  proclamation,  in  setting  out  the  pro- 
clamation omit  the  words  **  of  the  reign  of," 
which  were  contained  in  the  proclamation 
read  by  the  msgistrate — this  is  a  fatal  vari- 
ance.    Bex  v.  Wooleock,  510 

3.  If  the  proclamation  be  read  several  times, 
the  hour  is  to  be  computed  from  the  first 
reading.  Ibid, 

4.  If  there  be  such  an  assembly  that  there 
would  have  been  a  riot  if  the  parties  had 
carried  their  purpose  into  effect,  this  is  with- 
in the  statute,*  and  whether  there  was  a  ces- 
sation or  not,  is  a  question  for  the  jury. 

Jbid, 
RIOTOUSLY  DEMOLISHING. 
See  L.  C.  J.  TniDAL's  Charob,  205,  fi. 
An  indictment  on  the  stat  7  A  8  Geo.  4,  c.  35, 
s.  8,  feloniously  beginning  to  demolish  a 
house,  cannot  be  supported  unless  the  per- 
sons committing  the  outrage  had  an  inten- 
tion of  destroying  the  house ;  and  therefore, 
where  considerable  damage  was  done  to  a 
house  by  a  mob,  who  did  Uiis  with  an  inten- 
tion of  seising  a  person  who  had  taken  re- 
fuge in  the  house,  this  was  held  to  be  not 
within  the  stat    Bex  v.  Price,  510 

ROBBERY. 
See  L.  C.  J.  Tdtdal's  Charge,  p.  207,  n. 

1.  A.  and  B.  were  walking  together,  B.  oarry- 
ing  A.'s  bundle,  when  C.  and  D.  came  up 
and  assaulted  A.  B.  threw  down  the  bundle 
and  ran  to  the  assistanoe  of  A.,  when  C.  took 
it  up  and  made  off  with  it.  C.  and  D.  were 
indicted  for  robbery,  A.  being  the  prosecutor: 
— Held,  that  they  could  not  be  convicted  of 
the  robbery,  but  only  of  simple  larceny,  as 
the  thing  stolen  was  not  in  the  personal  cus- 
tody of  A.     Bex  y.  Fallowe,  508 

2.  Obtaining  money  from  a  woman  by  threat- 
ening to  accuse  her  husband  of  an  indecent 
assault,  is  not  robbeij.    Bex  v.  Edwarde, 

618 

3.  A.  was  attacked  by  robbers,  who,  after  using 
very  great  violence  towards  him,  took  ttom 
him  a  piece  of  paper,  on  which  was  written  a 
memorandum  respecting  some  money  that  a 
person  owed  him : — Held,  robbery;  Bex  r, 
BingUy,  002 

SEISIN. 
1.  A  person's  being  assessed  to  the  land  tax  for 
certain  lands,  is  not  evidenoe  of  his  seisin  of 
these  lands.    Doe  d.  Stanebury  v.  ArJnmgkt, 

575 
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2.  If  a  penon  feOa  timber  in  a  wood,  it  is  prima 
faei6  evidence  that  he  ia  the  owner  of  it ; 
and  therefore  any  thing  that  he  lajs  at  that 
or  any  other  time  ae  to  any  one  elM  being 
the  owner  of  it  ia  endenoe.  Ibid, 

BET  OFF. 

See  HoRSB  Rack. 
SHERIFF. 
^S^  Bail,  2. 

1.  If  a  iheriiT  defends  an  action  for  a  false  re- 
turn as  woU  as  he  can,  he  may  reooyer  his 
costs  from  the  sureties  of  his  bailiff  who  ex- 
ecuted the  writ;  though  he  has  a  Tordiet 
against  him,  on  the  ground  that  eridence 
was  not  produced,  whieh,  in  another  and  sub- 
sequent suit  between  other  parties,  inrolving 
the  same  question,  was  obtained.  Farebro- 
tkerj.  WonUw,  102 

2.  Semble,  that,  If  in  such  an  action,  after  he 
has  obtained  a  rule  nisi  for  a  new  trial,  he 
compromises  the  suit,  with  the  assent  of  wme 
of  the  sureties,  by  paying  a  less  sum  for  da- 
mages than  would  be  recoTcrable,  and  a  less 
sum  for  costs  than  were  incurred — ^he  may 
recover  Ai«  oion  eoete  against  the  surety  who 
did  not  assent,  if  it  appears  that  the  com- 
promise was,  under  the  circumstances,  rea- 
sonable. Ibid. 

S.  Semble,  also,  that  in  such  a  ease  the  words 
"costs  of  any  appUeation  to  (A«  ConH  touek- 
ing  or  eoneeming  any  matter,  wherein  the 
bailiif  should  act  or  cumime  to  act  as  bailiif," 
will  comprise  the  costs  of  an  application  to 
the  Court  to  set  aside  the  judgment  on  which 
the  execution  was  founded,  the  return  to 
whieh  gave  rise  to  the  action  agsinst  the 
sherUl  Ibid, 

4.  A  sheriff  had  obtained  judgment  against  A. 
In  an  aetion  on  a  bail  bond.  On  thU  a  11.  £b. 
issued  directed  to  the  coroner.  S.,  whe  was 
attorney  for  the  sheriff  and  also  for  others, 
indorsed  the  name  of  a  sheriff's  officer  on 
the  writ  The  coroner's  broker  seised  a  barge 
which  was  bought  by  B.,  and  the  price  paid 
to  the  officer ;  subsequently,  the  barge  was 
claimed  by  others,  and  B.  lost  his  purchase : 
Held,  that  under  these  circumstances,  the 
officer  was  not  the  agent  of  the  sheriff  so  as 
to  make  the  sheriff  liable  in  an  action  for 
money  had  and  received  at  the  suit  of  B., 
although  it  was  proved  to  be  the  practice  at 
the  sheriff's  office  to  indorse  the  name  of  the 
officer  on  the  writ  Sarjeant  v.  6\>iraii,  492 
SHIPPING. 
See  Falbi  Rkprbssstatiok. 

1.  When  a  ship  owner,  knowing  that  a  port  is 
blockaded,  enters  into  a  contract  with  a  mer- 
chant for  the  delirery  of  a  cargo  there,  if  he 
afterwards  reftises  to  go,  he  is  liable  to  an 
acUon  for  the  breach  of  the  contract,  but, 
whether  the  damages  are  to  be  nominal  or 
otherwise,  must  depend  upon  the  opinion  of 
the  jury  as  to  whether,  if  the  vessel  had  gone 
to  the  plaee,  she  would  have  been  able  to  get 

•  *2,:   ^  Medeiroe  v.  BiU,  182 

fc?!  **"?***?  "f.  ?,"^*P'  ^^"^  ^^^^  directions 
for  repairs,  is  table  to  the  tradesman  in  the 
fint  instance,  if  it  does  not  appear  that  any 
Cobb    ''"  **''•"  *^  ^*  owners.     Euery  v. 

**  o7  airJT^^  i»  mortgagee  as  wellas  brokw 
don«  ♦K*^*  **^®",  direclioDs  for  repairs  to  be 
done,  the  quesUon  for  the  jury  will  be,  in  an  ^ 


action  by  the  tradesman  against  him  whether 
he  gave  the  directions  only  in  his  ehancter 
of  broker,  or  as  a  person  having  an  interest 
in  the  vesseL    Oaetle  v.  Duke,  S5» 

4.  Where  a  vessel,  bound  for  the  Bast  Indies, 
is  advertised  to  sail  by  a  certain  day,  and 
does  not,  the  ship-owner  will  be  entitled  to 
recover  half  the  passage  money  of  a  perMo 
who  revised  to  go,  after  having  engaged  a 
passage,  unless  either  time  was  of  the  essence 
of  the  contract,  or  the  delay  in  aailiag  was 
unreasonable.    Yater  v.  Duff,  U9 

SHIRE-HALL. 

1.  By  a  private  Act  of  Parliament  the  shire- 
hall  of  G.  waa  vested  in  the  justices  of  the 
peace  for  the  county,  in  trust  to  allow  eoarti 
of  justiee  to  sit  there,  Ac,  and  to  permit  and 
suffer  it  to  be  used  for  such  other  public  pur- 
poses as  a  major  part  of  the  justiecs  in  sei- 
sions  should  direct  The  hall  had  ahrajs 
been  used  for  the  holding  of  the  Coun^  Mu- 
sical Festivals ;  but  there  was  no  evklcnce 
that  the  justices  under  thb  act  directed  it  to 
to  be  used:— Held,  that  the  stewards  of  one 
of  these  musical  festivals  had  such  a  pcssef - 
sion  of  the  hall,  that  they  might  justify  tan- 
ing  out  an  intruder.    Thopuu  v.  Martk,   696 

2.  If  in  answer  to  a  plea  of  justilleatloD,  sUt- 
ing  that  the  plaintiff  wae  intruding  himself 
there,  the  plaintiff  rely  on  his  baring  a  ticket 
as  giving  him  a  right  to  be  there,  he  mvft 
reply  that  specially.  Ibiff- 

SHOOTING. 

See  MAK8LAV6BTKR.— MCRBSB. 

1.  If  an  indictment  for  shooting  another,  with 
intent  to  murder,  Ac,  in  all  ue  counts  aver 
that  the  pistol  was  loaded  with  powder  md 
a  leadem  bullet,  it  must  i^pear  that  the  pistol 
was  loaded  with  a  bullet,  or  the  prisoner  will 
be  entitled  to  an  aoquitaL    Eex  v.  Mu$b«9. 

136 

2.  If  a  pistol  be  loaded  with  gunpowder  sad 
balls,  but  its  touch-bole  be  plugged,  to  that 
it  cannot  by  possibility  be  fired,  this  is  not 
<<  loaded  arms,"  within  the  sUt  9  Gee  4,c. 
SI,  BS.  11,  12.     ItexT.Barrie,  159 

SLANDER. 
jS^e  EnnBircK,  4. — Libel. 
If  a  person  has  a  communication  to  make  to 
an  inquest  for  their  information,  not  on  oath, 
he  is  bound  to  do  it  in  such  a  way  u  to 
satisfy  a  jury,  if  he  is  afterwards  eharyed 
with  slander^  that  he  is  only  stating  the  fact 
for  the  information  of  the  inquest,  and  that 
he  did  it  in  a  proper  manner.  Wilton  v. 
CoUine,  S7J 

SMUGGLING. 
Semble,  that  bats,  whieh  are  long  poles  used 
by  smugglers  to  carry  tubs  of  spirits,  are  oot 
offensive  weapons  within  the    meaning  of  6 
Geo.  4,  c  108,  s.  58.    Hex  y.  Notes,        326 
SPIRITS. 
See  Bill  of  Exchavob,  1. 
STABBING. 
See  Ma!C8lauohtbii. — MuRDKB.— Wonswsc. 
STABLE. 
See  OtrTHOVSB. 
STAGE  COACH. 
See  Carbier. — Neoliqevcb. 
If  a  person  go  to  a  coach-ofBce,  and  direct  that 
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a  plaoo  h%  bookdd  for  him  by  ft  psriionlAr 
coach,  and  that  be  done,  and  he  leave  hlB 
portmantean,  the  ooaeh  proprietor  will  have 
a  lien  on  the  portmanteau  for  something,  bat 
not  for  the  ftill  amount  of  the  ooach  fare ; 
but,  if  the  party  merely  leaye  the  portman- 
teau  while  he  goes  to  inquire  if  there  be  an 
earlier  coaoh,  and  no  place  be  actually 
booked,  the  coach  proprietor  has  no  lien  at 
alL     ffiggint  ▼.  Bretherton,  2 

STAMP. 
See  Btidbhcb,  1.— Reliabc. 

1.  A  bond  was  conditioned  for  the  payment,  on 
a  certain  day,  being  a  year  from  the  date, 
of  a  certain  sum,  with  interest  thereon,  at 
the  rate  of  51,  per  cent  :-~ffeld,  that  a  stamp 
Gorering  the  amount  of  the  principal  was 
suiBoient.    Vixon  v.  Bohinaon,    .  96 

2.  A  bond  conditioned  to  pay  1,000^  on  a  day 
Atc  years  from  the  date,  and  to  pay  Interest, 
half  yearly,  in  the  mean  time,  only  requires 
a  stamp  for  the  amount  of  the  principu  sum 
of  1,000^    Toreman  r.  Jeyee,  419 

STAMPS,  TRANSPOSING. 

It  was  the  duty  of  the  prisoner,  who  was  a 
dork  in  the  Stamp  0£Boe,  to  cut  off  the  cor- 
ners of  parchments  which  bore  the  blue 
paper  stamps  allowed  for  as  spoilt  by  the 
commissioners  of  stamps,  and  to  put  the  blue 
paper  stamps  and  the  small  pieces  of  parch- 
ment  so  cut  olf,  and  which  were  glued  to 
them,  into  the  fire,  without  separating  them. 
Instead  of  doing  this,  he  separated  a  blue 
paper  stamp  from  the  small  piece  of  parch- 
ment to  which  it  had  been  glued,  and  glued 
it  to  a  new  skin  of  parchment,  on  which  the 
words  "  This  Indenture"  had  been  written. 
The  Jury  found,  that  he  had  no  fraudulent 
intent  when  he  out  the  stamp  from  the  skin 
of  parchment,  but  that  he  had  when  he 
separated  the  bluo  paper  stamp  from  the 
small  piece  of  parchment;  and  Uiat  be  then 
intended  to  apply  the  stamp  to  a  parchment 
intended  to  be  used  as  an  indenture : — Held, 
that  this  was  a  capital  offence.  And  it  being 
uncertain  whether  the  stamp  so  separated 
was  impressed  before  or  after  the  passing  of 
the  Stat  55  Geo.  3,  o.  184,  it  was  held,  that 
the  party  might  be  properly  contioted  on  a 
count  stating  the  stamp  to  hd  the  impression 
of  a  die  maide  and  used  "  in  pursuance  of 
the  statute  made  and  provided  for  denoting 
a  certain  duty,  being  one  of  those  under 
the  management  of  the  commissioners  of 
stamps."    Bex  v.  Smtk,  107 

STEAM  VESSEL. 
See  Nkolioexck,  6. 

THEATRE. 

1.  The  2d  section  of  the  stat.  10  Qeo.  2,  e.  28, 
inflicting  a  penalty  of  602.  on  persons  per- 
forming, or  causing  to  be  performed,  plays, 
Ac,  without  letters  patent,  Ac,  is  not  repeal- 
ed by  the  stat.  6  Qeo.  4,  c  83.  Paraone  qui 
tamv.  Ckapmany  33 

2.  Proof  that  a  party  was  the  acting  manager 
of  a  theatre,  and  that  be  paid  the  salary  of 
and  dismissed,  one  of  the  performers,  is 
sufficient  proof  that  he  caused  the  perform- 
ances ;  and  if  he  caused  the  performances, 
it  is  not  material  whether  he  did  so  as  the 
agent  of  others  or  not.  Ihid, 


TIME. 

Assumpsit  for  necessaries  supplied  to  the  de- 
fendant's wife.  The  writ  was  sued  out  in 
June,  the  declaration  being  in  November, 
and  the  record  dated  in  November: — Held, 
that  the  pUUntiff  might  recover  for  things 
supplied  up  to  the  date  of  the  record.  Joll 
T.  Fieker,  614 

TREATING. 
See  Bbibkbt. 

The  treating  act,  7  A  8  W.  8,  c  4,  only  applies 
to  candidates  and  their  agents.  Unghee  v. 
Marekatt,  160 

TRESPASS. 
See  Nequobitcx,  6. — Nbw  Assionmbbt. 

If  a  man  employing  an  officer  attends  with 
the  officer,  who  seises  in  his  presence  the 
goods  of  a  third  person  under  an  execution 
which  he  has  sued  out,  he  makes  himself 
responsible  for  the  officer's  acts.  And,  sem- 
ble,  that  in  such  a  case,  where  he  is  present 
and  interferes,  he  ought  to  point  out  to  the 
officer  what  goods  are  to  be  taken,  and  what 
not ;  also,  if  in  such  a  case  an  UQJustiflable 
assault  be  committed  by  the  officer,  the  party 
anthoriiing  the  seizure  will  not  be  answera- 
ble for  it,  unless  it  be  shown  in  some  way  to 
have  been  committed  by  his  direction. 
Meredith  v.  Flaxman,  99 

TRIAL. 
See  POSTPOBIKO  Tbial. 

TROVER. 
^ee  LiBN. 
A.,  who  WAS  paying  his  addresses  to  a  lady, 
lost  her  letters  and  two  memorandum  books 
containing  remarks  of  his  own;  B.  found 
them,  and  kept  them,  on  the  ground  that 
the  books  contained  matter  injurious  to  him, 
and  also  showed  them  to  others :  A.  sent  a 
person  to  demand  them  of  B.,  who,  at  first, 
refused  to  eive  them  up  at  all ;  but,  before 
the  person  left,  said  he  would  not  give  them 
to  him,  but  would  to  C.  or  D.    C.  went,  and 

B.  offered  to  give  him  the  letters  and  one 
book,  which  C,  after  consulting  with  A., 
accepted,  saying  that  he  made  a  sacrifice  to 
obtain  the  letters :— Held,  that  there  was  a 
conversion  of  the  whole ;  but  the  verdict  was 
only  for  nominal  damages.  CUndon  v.  Din- 
nefordf  13 

VENDOR  AND  PURCHASER. 

1.  In  assumpsit  by  vendee  against  vendor  to 
recover  back  a  deposit  paid  on  the  purchase 
of  real  property,  the  defendant  at  the  trial 
produced  (under  a  notice  to  produce)  the 
agreement  which  had  been  signed  at  the 
foot  of  the  conditions  of  sale : — Held,  that  it 
was  not  necessary  to  call  the  subscribing 
witness  to  prove  the  execution  of  this  agree- 
ment.   Bradekaw  v.  Bennett,  48 

2.  Where,  in  the  particulars  of  sale,  property 
was  stated  to  be  held  under  the  C.  estate 
upon  three  lives,  and  it  appeared  in  an  action 
to  recover  back  the  deposit,  that  one  of  the 
lives  had  dropped  before  the  sale,  and  that 
the  property  was  not  held  directly  under  the 

C.  estate : — Held,  that  the  defendant  could 
not  call  the  auctioneer  to  prove  that  he 
stated  before  the  sale  that  the  life  had 
dropped;  but  that  the  defendant  might  give 
evidence   to   shew    that,  before  the  sale, 
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